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OjgMal  rrporU  of  the  Aleautdm  trial  he/i>rt  a  jury,  and  on  <^eal  to  fA<  Court  of  Exckequtr 
and  the  Home  of  Lordt. 


Edward  Sf organ. 
Joseph  Acton  — 

WUlism  Baines-. 

Alexander  Bob- 
JoBeph  Carter... 


Captmn  E.A.I0- 

glefield. 
NellBlBck 


John  Wilaon 
JohD  IteCoBto.. 


TRIAL   BEFOBB   TRR   lUGHT 
OELOItDCHUSF  DAttON   AND 


EVTOBKCE. 


Surveyor  of  costoma,  Liverpool 

Crosa-examined 

Re-euunined 

Night  watctiman,  formerly  in  the  eiuplof  of 

MewrB.  Miller  &  Soub. 

CroBB- examined 

Be-exaiuined 

Recalled  second  day 

EnsiDe-driver,  formerly  in  the  employ  of 

HesBiB.  Miller  &  Sons. 

Cross-exam  ID  ed -.. 

Re-examined 

Joiner,  formerly  in  the  employ  of  HeasTB. 

FaTTcett,  Preston  A.  Co. 

Cross-examined 

Joiner,  formerly  in   the  employ  of  Messrs. 

Fawcett,  Preston  A,  Co, 

Cross-examined 

Re-exumioed - 

Packer,  formerly  in  tlie  employ  of  Messrs. 

Fawcett,  Preston  &  Co. 


ined'.. 


Royal  navy.. 

Cross-examioed*. 

Ship's  carpenter 

Cross-examined  1 — 

(Called  but  did  not  answer).. 

(FMeatoo) 

Shipping  agent 


Second  dag. 

Shipping  a^ent,  farther  examined. 

CrosR>exnmine(t 

Ship-bailder 

Cross-exiunined 

£e-OKamined 


"bVC'odgff 
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Qeorge    Temple 

Cbapmao. 
JoMp£  Actoa 

ClureacB    Rftn- 

dolpb  YoDjje. 
Herring 

Mn.  F&rkitiMii.. 

Edward    Fits- 

SiiHngh  C^ma, 


Trenholm     & 


Hu.  17 
June  24 

J11I7  ai 

July   28 
July  30 


Nov.     3 
Not,     4 


Night  wBtchm  VI,  recalled 

CroBB-exatnined 

Lat«  aasietaut  paymaster  of  tlie  Alabama.. 

Croaa-eitamined 

Policeman,  Live^iool,  called  but  did  not  ai 

Wife  of  the  vardioom  Bteward  of  the  Ala- 
bama, called  bnt  did  not  answer. 
Formerly  cook  on  board  the  Alabama--, 

Speech  forthedefenae 

Third  iay. 

Speech  for  the  de&nse  oontinued 

B^ly&r  the  Crown 

APPKKDH. 

Abstract  of  Information , 

Abatracti  of  plea  to  Information-. 

Order  for  payment  to  C.  R.  Yonge  as  acting 
asaistant  paymaster  of  the  Alouama. 

Same  subject 

Same  subject 

Same  Bobject,.., 

Same  subject . 

Inatmcte  Mr.  Tonge  to  Join  the  Alabuna  aa 

acting  aaBiatant  paymaster. 
Appointment  of  Mr.  Vonre  as  acting  asi 
ant  paymaster  to  the  ^uabama. 

Abstract  of  the  Qaeeu's  proclamation  of 
neiutra]it7. 

British  foreign  enlistment  act 

United  States  foreign  enUatment  act.. 

Ca«e  of  Moodie  rt.  the  ship  Alired 

Case  of  the  SoutiaBima  Tnnidod  and  the  St. 

Andr^,  seized  by  the  Teesuls  Independec 

cia  del  Sud  and  tho  AltraTido. 

IN  THX  COUBT  OF  EXCH»)TIER.    ' 

Ai^umont  on  application  for  leave  to  moT 
for  new  trial  after  the  expiration  of  the 
first  four  days  of  term. 

Motion  to  apply  common  law  procedure  aete 
1852  and  ifel,  and  tbe  rales  of  pleading 
and   practioe  to  the  levenne  side  of  tlie 

Bule  of  court ......... 

Motion  for  rule  to  sliow  cause  why  there 

should  not  be  a  new  trial. 
BnleAlti : 
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Firit  day. 

i>  makK  tlio  r 


Nov.    ?J  '  Atkihiici 
'      1864.      I 
I  Jan.    11     Jn.lgiiiM 


Sirond  day, 

roiitiniied 

Third  Aay. 

coiitinDeil 

Fourth  rfoj. 

.onlimicil 

Fi/tk  day. 

f'liitiuued 

Sixth  dag. 

:  ciincliiiteil 

)  matp  mle  A'i*l  for 


T  trial  absolute. 

I  I.S-  TllK  llOU»R  OF  LOHDU, 

!  Dfri'lmm  of  the  loi-dt  nitliag  on  appeal. 

I  ■  Til  u  Lord  Cliaupellnr 

I  I  •    .11     R  I  ImtA  Criinworth 

1  I  April    »  I  ]^tjgt.i,couarilB 

!  ,  I  Lord  WtTiisle.vdnle 

.  I  Lanl  ChelrnHford 

'  ]  I  Lord  KingBilotvn 

;  I  I  Fonual  judcmi 

PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XVI. 
Debate  in  the  Hmue  of  Ctnamomi  ou  the  if^tare  of  the  aleam-ramit  building' for  the  tcutlurn 


1B64. 
Hon«e   of   Com-     F^b.    S3 

i 

! 

! 

VK6WEU)    EL    TOnSSON    AND    EL  MONABSIA— 

CLAIMS  AGAINST   GREAT  BRITAIN. 

PAELIAMENTABY  AND  JUDICIAL  APPENDIX  No.  XVII. 

IM>atc»w  the  Route  of  Lord*  relalief  to  ffdfi-al  eHlUtmnii  of  Sriiith  mttgeOt. 


House  uf  Iionls . . 


Date. 


Subject. 


il 


I   CNITKD  NTATBe  FORBIOK  ESLieTKBNT  ACT —  j 

I  Till:   KKARSARGE— 4J11ESTION.  , 

1864. 

April    5     TTiB  Earl  of  Doaougbniote'H  speech 

<  Enrl  RubshII'b  speech 

1  The  Earl  of  Derbyii  gpeeoli 

I  The  Mar<[iicsH  of  Claiiricurde'ii  speech. . . 

;   KSLISTMKST     III'     IKIflH      IMHIORASTH  —  AD- 

June     D     The  ManiueiMof  Claoricarile'H  Hpeoch... 

Lord  Broiiffham's  speech 

I  Earl  RuBseirs  speech - 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XVIK. 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XIX. 
D^ate  in  the  Home  ofJjorSe  on  the  HrU'ah  and  Aruerkan  daim*. 


Honae  of  Lorde. 


1864.     : 
Feb.    16     The  Earl  of  Car 

Earl  Russell's  speech. . 


PARLIAMENTAEY  AND  JITDICIAL  APPENDIX  No.  XX. 


House  of  Lords. 


House  of  Com-  |  April  2 


Lord  Cbelmnford'e  speecb 

Eari  RiiKBell'B  speech 

Lord  Kiogwiown's  speech.. 

The  Lord  ChancalloTH  speech  — 
The  Earl  of  Hardwiok's  (ipeeoh.. 


■iTATKS — THE   SKtZURK  OF  THE  tUS- 


Mr.  Peacoeke'n  speech I  5*J 

The  Solicitor  General's  speech I  54S 

Mr,  Whiteeide'B  speech i  550 

Mr,  J.  J.  Powell's  (speech i  554 

Sir  Jamc<(  Elphinstouo's  mieech  ..' 5M 
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Mr.  Shaw-Lefevre'u  apeech 

Sir  John  Huy's  speccli 

Mr.  Neatu'i)  speech 

Mr.  MoDta^De  Smith's  apeecli... 

Mr.  Denniuu's  speech 

Ml.  Bovilt'a  speech 

Tlie  Attorney  General's  speech.. 
Sir  Ilngh  Catrna'a  apeeeh 


PARLIAMENTARY  AND  JUDICIAL  APPENDIX  No.  XXI. 
DtbaU  in  ike  Houk  of  Cojnmoii*  relaliee  to  tht  eoa/ederalf  thip  Georgia. 


I 


,  Uoiwe    of   Com-  :  May    13  ;  Mr.  T.  Ilsring'fl  apeocli 

j      mous.  j  '  The  Attorney  General's  speech. 

I  Mr.  W.  E.  I'orster'a  sptecn 

'  •  Mr.  Oulxlon'a  speech 

I  .  Lord  Robert  Cecil's  speech 

I  ■  Mr.  Shaw-Lefevru's  speech 

Lord  Robert  Montasua  apeecli.. 
I  ,  Mr.  AldoruuD  Roae^  speech 


PARLLAMENTARY  AND  JUDICIAL  APPENDIX  No.  XXIL 
PrtKtediigg  of  Me  Legiiilalivc  CohiicU  at  Alelbuurne  reladrf  to  the  eeiture  of  the  SJifnanA>ah, 


1  Mr. 


;  IjOgialativeCoiin* 

:      eil. 

I  Lient.  Comman- 
der Waddell  to 
Governor  Darl- 
ing. 
-     Prani-Fs    to 

inandcr   Wad- 

'      dell. 

'  Lieut.  Coin  man - 

[      dor  Waddell  to 

Mr.  Francis. 


IfeBBTB.  jMltg- 

landsto  Lieut. 
-Comiuander 
Waddell. 

IVancia    to 

mandi^r    Wad- 


I  Hr. 


dell. 


Feb.    22  .  ProcecdiiiKH  rclativn  to  the  seizure  of  tbe 

I  SUciiiiiKloab. 
■Tsn.  25  I  AiinimiicHt  the  arrival  of  the  Shenandoah  at 
Port  Phillip,  and  reqiieste  perinlsaio) 
make  repuirs  and  receive  Bwppiy  of  coal. 
Desires  to  be  allowed  to  land  prisoners. 
Permission  KJvon  to  repair  and  coal,  bnt  iln- 
sircH  TO  be  informed  of  the  nature  oT  the 
repairs  needed.  Requests  a  list  of  the 
liriHuners  and  any  other  informationaffuct- 
in;;  them  that  caa  li^  given. 
States  that  he  will  repbrt  the  nature  of  the 
.  repairs  needed  as  soon  aa  he  aball  have 
rec^eivoil  the  information  from  the  pai 
vhom  hv  lias  engaged  tu  make  tbe  repairs. 
Jan.    '-Vt     Bepairs  will  not  lie  uccompliahod  within  ten 


Jan.    no  .  De.iiroa tobeinformedof tbosnpiiliesni'eded 

for  the  immediate  use  of  the  Sbeuaodoah, 

and  states  that  a  board  has  been  appoint«d 

j      to  examine  and  report  on  thenutoreof  the 

repairs  needed. 

Jan.  31  Permission  given  to  purchase  a  reaaonable 
quantity  of  supplies.  Aipiin  request  a  list 
of  the  prisonera  ou  txiatu  tlie  Shenandoab, 

! ,04* 


-^ 
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Lieut.  CouiDiau- 
derWaddirllto 
Mr.  Franoie. 

Mr.  fraacie  to 
Lient.  Com- 
DiRud«r  Wad- 
deU. 


Licnt.  Comiuftn- 
derWaddeUtt) 
Mr.  FrancU. 

Mr.  Francis  to 
Lieut.  Com- 
mander  Wad- 


dell. 


Lient.  Coniuiau- 
derW«4ldoll  to 
Mr.  Kranois. 

Mr.  Francis  to 
Lient.  Com- 
mander Waii- 
dell. 

Lieut.  Comman- 
deiWaddellto 
Mr.  Francis. 

Mr.  Francia  to 
Lient.  Com- 
Wart- 


d«l[. 


Lieut.  Comman- 
der Waddcll  to 
Mr.  Francis. 


Lient.  Commaii- 
derWaddell  to 
Mr.  Francis. 


Lieut.  Com- 
mander Wad- 
deli. 


I  Oives  list  Mild  piirticiiiars  of  tlte  prisoners  < 
I      lioard  the  Slieiiaudoah.    Complains  oft 

deliiy  in  inakiiiK  repairs. 

I  St.iteH  that  from  tbe  report  of  ^le  board  ap-     GOl 

I      tiaiDt«<'  to  examine  tlie  Slieuanduab,  it  is 

cvidi'Dt  tliat  tlio  ship  shoidd  be  placed  oi 

the  pillj>nt  slip  for  fnrtlier  examinatioi 

and  repuii'H,  and  hopes  that  the  necessary 

amuiceniRiits  will  be  promptly  made. 

I  AchnflwledKes  tlie  receipt  of  the  above  and     603 

tnuiHinitn  u  second  list  of  the  prisoners. 


them 


f  tb« 


itciit,  dinuot  l>o  graDt 
iissistanue  rendoTRd  b;  it,  directly  or  indi- 
I      ructly,  tdtvnrd  ofiectiog  the  rupairs. 
Feb.     T  I  States  that  Im  cannot  name  a  <la;  for  her 
departupB  BHlil  the  extent  of  her  repain 
I      can  be  nscertidned, 
Feb.    14  !  A^induHireH  tokiiow  nhen  thoSIiennndoah 
I      will  be  in  a  condition  to  procoeil  to  sea. 

Fob.    14  !  States  tliHt  tile  ship  wilt  be  ready  for  lauiicli- 
I      ing  ou  the  15tb,  and  she  iv ill  probably  pru- 
c(.-«<l  to  He»  OD  the  19th  instant. 
Fvb.    14  ,  Compliuidui;  that  the  executiou  of  a  n-ar- 
rant  for  the  arrestof  a  British  snltjectwho 
had  eiilist^'tl  on  board  the  Shenaudoali  in 
violation  of  the  Queen's  proclamntioD  of 
nentralitj'  had  been  prevented,  and  atat- 
iuK  that  until  such  warrant  can  bo  exe- 
cuted, the  permiHtdon  sranted  to  the  Shen- 
andoah to  repair  aud  take  aupplica  will 
besnepended. 
Feb,    14     Denying  that  the  execution  of  the  warrant 
was  interfered  nith,  or  that  any  one  had 
1      enlisted  since  the  arrival  of  the  Shpnan- 
I      doab  Into  port.    Protesting  against  any 
!      obstniction  which  vconld  caaae  the  deton- 
I      tiou  of  his  sbiii  in  port. 
Feb.    14  I  Directing  that  tlio  lessee  of  the  patent  slip 
;      dcaisl'S  from  rendering  any  aid,  aasiHtunce 
I      tftt,  or  perform  any  work  in  respect  Ut  the 
Shenandoah,  and  to  prevent,  at  all  risks, 
the  launch  of  the  ship. 
Feb.    15     Stating  the  ship  baa  been  seized  to  prevent 
I      her  being  launched,  and  requesting  to  be 
informed  if  such  proceeding  has  the  ajf- 
j     proval  of  the  governor. 
Feb.    15    Ah  the  safety  of  the  vessel  may  l>o  endan- 
I      j^red  by  lier  present  position  on  the  slip, 
permission  ia  given  to  launch  the  fhip. 

Fell,  l.'i  I  Statestlintorderswerenotissued toseine the 
vettael,  but  tliat  the  police  were  instructed 
not  to  pi^nuit  any  of  her  Majeaty'a  subjects 
to  render  uuy  aid  or  aasiHtanee  to,  or  pei^ 
form  any  n-ork  in  respect  of  the  Shenan- 
doah during  the  suspenHion  of  the  Dcrmw- 
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elOD  which  woa  KTauted  Ui  repair  and  take 
Id  aappliea,  until  an  auswer  shoald  have 
beea  made  to  Mr.  Francis'i  letter  of  thn 
14th.  Also  BtatcB  that  four  men  who  v 
conoealed  on  boaid  tfao  Shenandoah,  lefD 
the  ship,  and  nereairented;  among  nboo 
nas  the  petson  named  in  the  'warraitl 
As  the  man  1b  how  nndoi  arretit,  the  order 
BaBpeDdln};_pennisaion  to  British  euliJovtH 
to  kid  in  effecting  Kpaira  and  takin^r  ii 
snppllea  ia  revoked.  It  is  expected  tbnt 
the  ve«sel  will  make  her  departore  ou  the 

States  that  every  diapatcU  is  being  made  to 
get  the  Slienandonh  to  eea  at  tlie  L'nttifst 
possiblemomentj  and  in  regard  to  the  four 
men  alluded  to,  they  fonned  no  l>Drt  of 
the  ship's  compienieut:  upou  tboir  dis- 
coTery  hy  the  ship's  police  they  w«re  im- 
mediately sent  ashore. 

Beanesting  to  be  informed  if  the  Crown 
claims  the  sea  tiiree  miles  from  the  Port 
Phillip  Headliglits,  or  from  a  straight 
lino  drawn  from  Port  LoDsdale  and  Cape 
Scbank. 

Proceedings  concemiug  the  seiznre  of  thp 
Shenandoah. 

Proceeding  relative  to  the  Shmandoah 

Same  subject,  from  the  Age  of  February  3. . 

Same  snbjert,  ftom  tbe  Argus  of  February  S. 

Tbe   Corifiulerat«  cruieer  (Shenandoah 

BeiEnre  of  the  Shenandoah,  from  a  Mcl- 
bonme  paper. 

Report  of  the  proceedings  in  relation  to  the 
Shenandoah 

Eeport  of  the  judicial  proceedings  Id  the 
case  of  four  men  wbo  attempted  to  eulist 
on  board  tbe  Sbenandooh. 


Lieutenant  Com- 
mander   Wad- 
dell  to  the  At- 
torney QeDeral. 

Feb. 

M 

Lef^tiveConu- 

Feb. 

15 

Feb. 
Feb. 
Feb. 
Jan. 

Herald 

27 

Herald 

Feb. 

15 

Feb, 

17 
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DeftalM  in  ike  Biouae  of  Commoiu  on  tie  iuftf«c(  of  At  to-ti^iti  A^ahoMa  ChoMx. 


Date. 


Subject. 


I     UNITBD    8TATBS— THE    ALABAMA    CLilMI 

QDSsnON. 
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Fntar  day,  Monday,  June  39, 1863. 


The  Attorney  Qejteral;  May  it  pleMeyonr  lordship;  gentlemenof  the  jur;,lahall 
have  to  ask,  and  I  am  sure  1  shall  obtain,  your  caiefDl  attention  to  the  olieervatione 
with  which  I  sftall  have  to  introduce  this  case  to  jruur  notice.    The  case  is  so  far  a  sin- 

ecase,  that  althongh  the  act  of  Parliament  upon  which  it  is  fonnded  passed  eo 
_  Ago  as  the  year  1619,  and  although  it  is  trae  that  varlons  proceedings  liave  been 
commenced  from  time  to  time,  similar  to  the  present,  under  that  act,  I  am  not  aware 
that  nntil  tOMiay  any  case  of  the  kind  has  been  actually  bronglit  to  trial ;  and  there- 
fore it  is  a  case  of  a  class  with  which  neither  yon  nor  other  geutlemen  who  ore  in  the 
habit  of  serving  on  Juries  have  any  very  great  familiarity. 

Gentlemen,  yon  will  And  that  this  Iniormation  is  a  proceeding  on  the  part  of  the  at- 
torney general  claiming  tho  forfcitare  of  a  vessel  called  tbe  Alexandra. 

Tbe  act  nnder  which  the  information  is  brought  is  familiarly  known  as  "  The  for- 
eign enlistment  act,"  the  title  of  which  is  "An  act  to  prevent  tho  enlisting   or  en- 
gagement of  hia  Majesty's  subjecta  to  serve  in  foreign  service,  and  tbe  fitting  on! 
— ; — :__j_  i.i_  .._!__^_p_  J  —  ---ina  vessels  for  warlike  purposes,  without  his  i 

ct,  upon  information  received  by  the  aroverument  ir 
*  TubBritiah  for^gn  enilatineDt  act.  (SS  Geo.  3,  0.  <>ll,)i>«t  tOOqTc 
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the  montli  of  April  last,  eeiznre  was  mado  of  tlis  veaael  vbose  name  I  tkave  mentioned 
to  joa,  the  Alexandra:  a  seizure  on  ^auds  which,  if  establiBhed,  will  make  oat  tlis 
faifeiture  of  tho  Teaeel.  Now  the  setzuie  havinK  been  made,  certain  gentlemen  at  Liv- 
erpool, for  I  should  state  that  the  seizure  was  made  in  Liverpool,  certain  gentlenicn 
there,  five  in  uuiabM,  whoso  names  will  be  xiven  to  you,  who  carry  on  the  business  of 
iron  founders,  under  the  name  of  Fawcott,  meton  &  Company,  made  an  nffldavit  that 
at  the  time  of  seizure  the  vessel  in  qaestion  was  their  property,  and  tbtrenpou,  ac- 
cording to  tUe  prescribed  mles,  they  were  permitted  to  enter  an  appearance  to  defend, 
as  they  do  to-day,  thereby  patting  upon  the  Crown,  as  between  the  Crown  and  them- 
selves, the  burden  of  proving  a  sufficient  caose  under  the  act  of  Parliament  wbicli 
would  Justify  the  seizure  ana  afflrm  the  forfeiture.  That  act  was  passed  at  a  time 
when  liosti!itie«  were  aotnally  in  operation  between  Spain,  the  mother  conntry,  and 
her  revolted  colonies  in  South  America.  And  that  act,  I  may  mention,  repealed  two 
previous  statutes,  one  the  Bth  of  George  II,  and  another,  the  29th  of  the  same  reign, 
which  acts,  however,  had  n  narrower  soope  than  the  act  in  question,  as  they  related 
odIt  to  tlio  eulistiug  of  soldiers  to  serve  in  the  Brmiea  of  other  powers.  They  had  this 
dinerence  also,  that  nuder  each  of  those  acta  the  offense  that  the  act  created  or  affirmed 
was  made  a  felony,  and  the  punishment  was  death.  The  conseqaence  of  the  severe 
punishment  was,  or  was  snpposed  to  be,  that  in  truth  no  conviction  conld  possibly  be 
obtained  under  the  acts,  and  tborefore  by  the  foreign  enlistment  act,  not  only  were  the 
provisions  of  the  former  acts  extended  so  as  to  apply  to  the  case  you  will  now  have  to 
consider,  that  of  equipping  and  furnishing  ships  to  be  employed  in  the  aervioe  of  for- 
eign governments  against  other  states  at  peace  with  the  English  Crown,  but  the  of- 
fense was  reduced  to  the  minor  olasa  of  miBdemeanor,  and  the  punishment,  instead  of 
being  capital,  was  that  attaching  to  offenses  of  a  leas  grave  character,  namely,  the  ' 
foifeiture  of  the  ship,  and  iti  some  iuBtaucea  flue  and  imprisonment. 

I  should  mention  (and  perhaps  I  am  the  more  Justifled  in  doiuK  bo,  inasmucb  as  the 

Sircsent  proceeding  has  originated  out  of  the  hostilities  which  unfortuuatelf  now^,  aud 
or  some  time  past,  have  been  carried  on  between  the  government  of  the  United  States 
and  certain  States  formerly  willing  members  of  the  Union,  I  mean  the  Btat'es  that  ore 
now  culled  the  Confederate  States)  that  previous  to  the  passing  of  the  foreign  enlist- 
ment act  in  this  country,  the  government  of  the  United  States  of  that  day  had  ap- 
plied themselves  to  the  consideration  and  the  devising  of  a  legislative  provision  on 
the  same  subject.  For  in  1794,  by  an  act  of  Congress,  and  in  1818  again,  by  another 
act  of  Congress,*  reviaiug  and  re-enacting  and  extending  the  former,  provisions  were 
made  similar  to  those  contained  in  the  foreign  enlistment  act  of  this  oonntry.  There 
fore,  in  passing  our  act  of  1819  we  may  be  said  to  have  followed  the  example  set  by 
the  United  States,  and  especially  as  under  the  act  of  Congress  provision  was  made 
making  it  a  misdemeanor  to  bo  concerned  in  fitting  out  vessels,  much  in  the  terms  of  tbe 
Bnglisu  foi'eign  enlistment  act,  and  the  law  of  America  is  the  same  to  this  day.  With 
respect  to  the  object  of  the  passing  of  tbe  foreign  enlistment  act,  the  two  earlier  aote 
do  not  appear  to  have  had  in  view  the  same  otyect.  It  appears  particularly  to  have 
been  contemplated  by  the  framers  of  the  foreign  enlistment  act  to  enforce  the  observ- 
ance of  neutrality  in  the  event  of  war  hetween  states  with  each  of  whom  this  country 
might  hapi>en  'xi  be  in  friendly  relations.  Such  being  the  object  of  the  foreign  enlist- 
ment act,  the  earlier  acts  seem  not  to  have  contemplated  that  at  all,  or  at  all  events, 
if  at  all,  veiy  indirectly ;  and  they  seem  rather  to  have  had  in  view  the  direct  defense 
of  the  Crown,  at  that  time  not  very  well  assured  to  the  line  in  which  it  then  was,  aud 
in  which,  happily,  it  has  since  continued — rather  an  otyect  of  self-defense  than  with  a 
view  to  the  preservation  and  the  enforcement  of  the  duties  of  neutrality. 

Now  I  am  sure  I  need  not  say  a  word  about  the  importance  of  obserring  neutrality 
on  tho  part  of  a  state  being  at  war  with  neither  one  belligerent  nor  the  other.  You 
ore  aware  that  the  sovereign  of  any  state  cannot  directly,  by  his  own  forces,  interfere 
in  n  pending  war  without  nimself  thereby  becoming  a  party  to  the  contest,  tbe  ally  of 
the  one  and  the  enemy  of  the  other.  But,  with  reference  to  the  sul^ects  of  neutral 
states,  their  interference  in  violation  of  the  duties  of  neutrality  by  lendiug  aid  to  the 
one  of  the  belligerent  parties  or  to  the  other,  I  say  such  interference  does  not  of  itself 
or  necessarily  involve  the  sovereign  whose  subjects  they  ore  in  the  pending  war.  At 
the  same  time  such  acte  are  calculated  of  course  to  give  great  umbrage  U)  the  belli- 
gerent state  against  whom  or  against  whose  arms  they  are  directed ;  they  are  calculated 


.  --1  complaints,  possibly  recrimination,  and  their  tendency  in  fact,  if  n.  _ 
checked,  is  to  involve  the  neutral  sovereign  without  any  will  or  disposition  of  bis  owu, 
or  his  government,  in  the  war  in  which  his  subjects  nnder  tbose  circuuistances  im- 
properly seek  to  take  a  part.  It  is  therefore  not  only  the  duty  of  the  neutral  govem- 
meut  or  governments  to  provide,  as  far  as  may  be,  against  this  mischievous  iutcrined- 
dling  of  uuir  own  subjects  in  the  quarrels  of  those  states ;  not  only  is  it  their  duty  to 
do  BO,  but  for  tho  reasons  I  have  mentioned  it  is  manifestly  and  highly  their  interest 
to  take  that  course.  And,  therefore,  the  policy  of  the  act,  aud  one  may  advert  to  that 
for  a  moment,  the  policy  of  the  foreign  enlistment  act  cannot  admit  of  any  dunbt, 

'  Tide  TJnlted  Stales  furelKn  enUstiaent  act,  {act  of  Congresa,  c  W.)  1K«(. 
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more  especially  irhen  ire  repaid  it  in  its  pooaible  bearing  on  the  goTemmeat  of  ttaa 
United  fitatee,  which,  aa  I  have  before  mentioned,  has  not  onl;  recorded  ii]ian  its  omi 
statnte  book  enactments  similar  to  this,  which  wonld  t«n  forcililj  on  thii  ccmntry  in 
the  event  of  their  being  a  belligerent,  and  the  United  States  being  a  neutral,  uud  hftv- 
ing  regard  also  to  the  circnmstance  that  I  have  previonsly  mentioned,  that  really, 
"iTith  reference  to  this  enactment,  we  did  bat  follow  the  example  that  had  been  set  iia 
bv  the  government  of  the  United  States.  And  that  brings  me  to  wbat  mncb  more 
concerns  the  case,  namely,  the  hostilities  out  of  which  the  necessity  for  anch  an  inter- 
ference on  the  port  of  the  Crown  aa  the  present  has  arisen. 

Gentlemen,  yon  will  remember,  in  the  year  IS61,  certain  States,  now  fomiljarly 
tnown  as  the  Confederate  States  oi  the  8oathem  States,  which  had  previously  for  a 
long  time,  withoat  any  attempt,  or,  at  least,  any  forcible  attempt,  to  sunder  the  Union, 
formed  part  of  the  aggregate  States  called  the  United  States,  detennined  to  Tecede,  or 
to  secede,  as  it  has  Men  caUed,  &om  the  other  portions  of  the  States  which  arc  fainU- 
iarly  called  the  Northern  States,  slthongh  we  are  bound  to  recognize  them  as  ths 
United  States  of  America,  not  baring  rec<H[Uized  the  independence  of  the  seceding 
States;  and,  therefore,  our  relations  are  with  the  government  precisely  as  they  would 
bare  been  had  the  secession  never  occurred.  However,  in  that  year  the  States  to 
irhicb  I  have  referred  determined  to  secede  fmin  the  Union  ;  their  endeavors  to  carry 
that  oat  and  to  assert  their  right  to  secede  eodeil,  e»  you  are  well  aware,  in  a  war 
between  the  government  of  the  United  State*  and  the  Southern  or  Confederate  States, 
M,  for  oouvenience,  we  may  call  thoiu  during  thia  ioqairy.  The  war  brohe  out  which 
ia  now  n^Dg,  and  which  ban  oiged  for  considerably  more  than  two  years,  which,  as  yoo 
axe  aware,  has  involved  both  parties  to  the  war  in  very  crest  snReriugs  and  very  gi'eat 
misfortune,  which  one  does  not  at  present  see  the  end  of,  and  which  unfortunately  haa 
cstended  its  banefol  influence  mnoh  beyond  the  confines  of  the  territories  eitlicr  of  the 
Northern  or  Southern  States,  and,  as  yon  are  well  aware,  has  involved  a  considerable 
portion  of  the  laboring  popnlation  of  UiiH  country  in  destitution,  and  depeudenoe  upon 
othera  for  their  snpport.  The  war,  however,  having  broken  out,  it  soon  became 
apparent  that,  although  it  was  on  thepart  of  the  seceded  States  what  might  be  called 
a  revolt  against  the  government  under  which  they  had  previously  lived,  and  to 
which  they  had  previously  sabmitted,  yet  the  organiaation  anil  the  power,  and  the 
meaoa  of  self-defenee,  and  the  oairying  on  of  militarv  operations  according  to  the  rog- 
dlar  and  recognized  mles  of  war — obvioaKly  oil  tnese  conditions—at taobed  to  th« 
seceded  States,  and  therefore,  as  regarded  other  States  not  embarlced  in  the  hostilities, 
it  WB«  right,  although  a  recognition  of  the  Confederate  States  as  an  independent  power 
-was  quite  oat  of  the  qneetiun,  yet  it  was  right  that  they  should  be  admitted  by  other 
nations  within  the  oirele  of  lawful  belligerents,  that  is  to  say,  that  their  forces  should 
not  be  treated  U  pirates,  or  their  dag  aa  a  piratical  flag.  Therefore,  so  £ir  aa  the  two 
belligerents  were  ooncenied,  on  the  part  of  this  government  and  the  other  European. 
govermneatB,  the^  were  so  far  put  upon  a  level  as  that  each  iras  to  be  considered  08 
entitled  to  the  rights  of  a  belligerent — these  States  Just  as  much  as  the  others  were. 
That  ooncloslon  being  token,  it  then  became  proper^  according  to  a  course  nsnslly 
adopted  and  meet  convenient  in  the  case  of  war  raging  between  other  states,  that  a 
proclamation,  oalled  a  proclamation  at  neutrality,  shonld  be  issued  by  the  Crown, 
with  a  view,  in  the  first  place,  of  declaring  and  making  public  the  intention  of  the 
Cn>w  n  to  obeerte  an  honest  neutrality,  and  iu  the  next  place,  for  the  piiriJbse  of  warU' 
ing  the  subjects  of  the  Crown  in  the  various  parts  of  tlie  Queen's  dominions,  or  else' 
where,  of  their  duty  to  observe  the  neutrality  which  their  sovereign  bod  taken  upon 
herself  to  observe,  and  of  preventing  their  falling  by  inadvertence  or  by  ignorance  of 
the  law  into  the  reaponsibilitiea  and  liabilities  which,  possibly,  if  they  were  bctt«i 
informed,  tb^  might  seek  to  avoid.  Therefore,  on  the  13th  May,  in  the  ye.tr  ld61,  the 
proclamation  to  which  I  have  alluded  was  issued.  That  proclamation  begins  by 
stating,  "We  aieboppily  at  peace  with  all  sovereigns,  powers,  and  status,  and  whereas 
hoatillues  bav*  nnfiappily  commenced  between  tbe  governments,  &c.,"  and  then  a 
proclamation  is  issnedt  which  commands  all  the  Queen's  subjects  to  observe  a  strict  n  en- 
tcality.  It  then  oajls  attention  to  certain  provisions,  the  most  mat^ial  provisions,  I 
thinlc.of  the  foreign  enlistment  act,  and  conveys  a  warning  to  tbe  Queen's  subjects  not 
to  violate  the  understood  provisions  of  international  law,  and  apprises  them  that,  in  the 
event  of  their  breaking  either  the  municipal  law,  which  is  that  which  the  foreign  enlist- 
ment act  deolare8,or  ute  law  of  nations  independent  of  the  municipal  law,  they  will  be 
left  to  the  consequences,  of  coarse  penal  consequences,  in  the  courts  of  this  country  for 
the  violation  of  the  municipal  law,  and  to  the  penalties  attached  by  international  law  to 
the  infraction  <rf  international  obligations  as  distinct  from  municipal.  I  should  mention, 
as  we  are  now  brought  to  the  oonaideration  of  tbe  character  of  the  two  belligerents^iiie 
a  regnlar  goventinent  recogniaed  long  since  by  the  Crown  of  this  conntry,  and  still  in 
■mitv  witbVbe  government  of  Great  Briton,  the  other  wholly  unrecoguizod — tbatone  of 
the  oltJecta,  and,  I  tliink,themidn  object.of  tbe  foreign  enlistment  act  being  passed,  was 
te  prevent  any  donbt  tmng  eulerteuied  on  the  subject  of  the  character  of  one  of  the 
of  nentrmUt;,  Mm;  13,  ISOl,  pet  '         OO^^ 
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belll}!er«nt8  being  that,  Dot  of  a  reco^izeA  ^Tentmcat,  but  a  goreninient  it  facto  only — 
I  Bfly  one  of  the  objects  of  the  foieiKu  enlmtnent  iict  naa  to  umke  it  clear  thnt  taking 
service  or  aiding  or  equipping  ghipg  fcr  arfe/acfo  govemment,  was  to  have  the  same  effect 
ODd  to  iniluoe  the  sanie  panishiaeat  aad  the  same  result  as  thoui;1i  the  govcmmeat 
Bonght  to  beaerved  in  military  or  naval  operations  were  an  PBtAblinlied  and  acknowledged 
government.  The  consequence  is  that  the  status  of  the  Confederate  States  ae  bellig- 
erentB  having  been  conceded,  it  foUoired  that  all  the  provisions  of  the  foreign  enlist- 
ment act  applied  equally  to  the  endeavor,  contrary  to  the  provisions  of  the  act,  to 
render  assistance  to  the  Coniederate  States,  just  us  thongh  it  had  been  to  render 
assistance  to  those  to  whom  they  were  opposed— I  mean  the  goverumant  of  the  United 
States. 

And  that  brings  ma  to  the  month  of  May,  1861.  Gentlemen,  I  mentioned  to  yoa 
some  time  ago  that  the  seizure  npon  which  the  present  inquiry  has  arisen  took  place 
at  Liverpool!  Now  Liverpool  was,  during  the  time  of  peace  and  before  the  outbreak 
of  this  unhappy  dlsaonsiau  and  war,  the  commercial  resort  of  all  traders  from  all  parts 
of  the  Uuiun :  the  ships  of  the  North  and  the  ships  of  the  South  equally  aud  in  com- 
mon betook  theniselves  to  a  very  great  eitent  to  the  harbor  and  the  docks  at  Liver- 
pool. It  wna  natural,  therefore,  that  on  the  outbreak  of  the  war,  either  of  the  bellig- 
erents wbo  might  be  in  want  of  those  munitions  without  which,  iu  effect,  it  Is  impos- 
sible to  carry  on  an  offensive  or  defensive  war,  should  endeavor  to  avail  themselves  of 
their  old  acquaintances  and  their  former  connections  with  the  port  of  Liverpool,  and 
obtain  that  which  for  the  purposes  of  war  they  might  require  ;  and  particularly  that 
the  Confederate  States,  being  without  a  navy,  and  without  a  proper  force  of  their  own 
to  keep  the  sea,  should  endeavor  to  make  up  and  repair  that  defect.  I  say  it  is  not 
unnatural  that  such  should  be  the  case.  If  the  attempt  to  remedy  that  defect  were 
to  bo  made  anywhere,  it  would,  of  couise,  be  made  in  the  port  of  Liverpool.  And 
dnring  the  last  year  and  the  present  we  have  heard  from  time  to  time— it  is  a  matter 
of  common  intelligence  aud  iuformatioa,  aud,  I  might  almost  say,  of  history— we  have 
heard  that  attempts  have  been  made  from  time  to  time  to  obtain  the  assistance  of  ships, 
particularly  for  the  Coufederute  States,  from  the  quarter  to  which  I  have  called  atten- 
tion. And  although  we  are  uot  here  to  try  in  any  way  the  case  of  the  well-known 
croiser  the  AJabama,  yet  it  is  a  matter  of  common  knowledge  that  that  vessel  was  pro- 
oured  &om  Liverpool,  that  she  left  that  port  withont  any  armament,  that  she  sabse- 
qneiitly  obtained  an  armament  on  the  sea,  and  that  she  then  became  what  she  now  is, 
avowedly  tinder  the  Hag  of  the  Confederate  States,  a  vessel  of  war  of  those  States, 
aud  has  vindicated  her  right  certainly  to  that  character  by  no  very  measured  or  spar- 
ing interference  with  the  conimerce  and  the  shj|>«,  and  with  the  citizens  of  the  United 
States.  At  Liverpool  the  government  of  the  United  States  of  course  had  its  agent.  It 
was  a  matter  of  very  great  importance  to  that  govemment,  that  if  it  were  possible 
within  the  bounds  aud  according  to  the  requirements  of  English  law,  any  assistance 
of  the  kinil  I  have  mentioned  traja  Liverpool  or  fh>m  other  of  the  English  ports  for 

Id  both 

9W  to  any  ass 

— i  obtaiued  by  the  agents  of  the  gov- 

mment  of  ^e  Unite<l  States,  that  iuformatiou  from  time  to  time  was  communicnted 
to  the  executive  in  this  country,  and  at  last,  in  the  month  of  April.  1883,  information 
being  supnlied  which  appeared  to  those  who  advise  the  Crown  to  warrant  the  interfer- 
ence whicu  took  place,  the  Alexandra  was  seized  as  a  forfeited  veesel,  and  of  necessity 
has  reuaiued  f^om  that  time  to  the  present  in  the  custody  of  the  oflScers  by  whom  the 
seiinre  was  made. 

Now,  gentlemen,  the  vessel  at  the  time  of  the  seizure  was  in  a  dock  at  Liverpool 
called  the  ToxtetU  dock.  The  vessel  bad  been  launched  iu  the  month  of  March,  the 
month  before  the  seiinre,  from  the  building  yard  of  Messrs.  Miller  and  Sons,  by  whom 
the  ship  appears  to  have  been  built,  lanncned  from  their  yard  ioto  the  river,  and,  I 
believe,  almost  immeciiotely  taken  np  the  river  to  Toxtath  dock,  and  placed  there  for 
completion.  At  tUe  time  of  the  seixure,  the  workmen  who  had  been  engaged  at  work 
npon  the  vessel  in  Messrs.  Millar's  yard  were  still  engaged  upon  her,  and  therefore, 
escept  that  the  change  bad  been  made  from  the  building  yard  to  the  Tuxteth  dock,  I 
suppose  for  convenience,  having  regard  to  the  fbrwarduesa  of  the  vessel,  the  state  of 
things  continued  the  same  as  before  the  vessel  had  left  the  stocks. 

The  vessel,  as  I  am  informed,  is  a  vessel  of  no  very  great  size,  I  think,  being  about 
'     '       = '-^  -  ■ — ..-iij.-. ..   jn3  iipr  — !_.._  1  . — ■. 


two  hundred  and  forty  tons  builder's  measurement,  and  her  registered  tonnage  would 
be  about  eighty-four  tons ;  she  is  very  strongly  built  of  teak  wood ;  her  beams,  in 
strength  ana  distance  apart,  aud  the  hatches  in  strength  anil  distance  apart,  are  greater 
than  those  used  in  mereuant  vessels ;  the  length  and  breadth  of  her  hatches  is  leas  than 
the  length  and  breadth  of  hatches  nsed  in  merefaant  vessels ;  ber  bulwarks  are  strong 
and  low,  her  upper  decks  are  nf  pitch  pine,  and  there  are  other  peculiarities  and  charac- 
teristicB  in  the  vessel  and  in  its  constructioii  and  oompositiou,  which  will  be  spoken  of 
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in  deUil  by  oompeteDt  witnenee,  and  which  I  tblak  will  lead  von  to  ado[>t  the  coudu- 
sion  which  thOT  will  eipresa — that,  haTtng  regard  to  the  vessel  itself  and  its  materials, 
thej  oome  to  the  conclnBion  that  the  vessel  is  Dot  fitted  fot  the  merchant  service,  but 
that  it  is  a  vessel  fitted  for  warlilce  pniposes. 

Now,  Kentlemen,  the  state  of  completioii  of  the  vessel  is  this,  and  if  yon  will  allow 
me  I  wifl  band  to  you  the  photographs  to  show  the  tcsmI  now.  (Some  photographs 
were  then  handed  to  the  jury.) 

I  think  yon  will  find  that  the  veesel,  as  a  hull,  is  complete.  The  maate  are  in,  and 
were  in  at  the  time  of  the  seizure,  heeanse  the  vessel  has  very  properly  remaiued  ftmn 
that  time  to  the  present  in  the  state  in  which  she  was  fonnd  at  the  time  of  the  neizure. 
The  hnU  ia  complete,  the  masts  are  in,  the  rigging  appears  to  have  been,  I  think,  &om 
that  photogMpn,  oommenced,  and  the  boiler — for  it  was  a  screw  steamer,  a  screw  pro- 
peller, the  screw  was  In — and  the  boiler  was  in,  bnt  I  think  the  fittings  of  the  boiler 
were  not  oomplete.  At  all  events,  gentlemen,  the  vessel  had  proceeded  so  far  that 
there  seemed  to  be,  and  I  believe  there  was,  no  difficulty  whatever  in  determining  that 
the  destination  of  the  veese],  in  whatever  quarter  of  the  w<nld  it  was  intended  she 
ahonld  be  employed,  was  a  woilike  deBtinatiou. 

Now,  eentlemen,  that  brings  me  to  the  next  step  in  these  proceedings.  The  seizure 
havioE  been  mode,  it  then  became  the  duty  of  the  attorney  general  to  file  an  informa- 
tion, Uiat  is  to  say,  to  make  a  certain  statement  in  proper  form  of  the  grounds  upon 
which  the  seizure  bad  taken  place,  and  npon  which  the  legality  and  justice  of  the  seiz- 
nre  was  intended  to  be  reeted,  and  which  wore  to  be  relied  on  to  warrant  the  forfeit- 
ure  which  is  sought  ic  the  present  proceediugB.  That  infonnation  is  based  on  the  sec- 
tion t«  which  I  will  direct  my  lord's  attention  rather  than  yours— the  7th  section  of 
the  foreign  enlistment  act. 
The  Lord  Chiek  Babon.  1  have  read  It  Just  now. 

The  Attormet  Generai.  The  infonnation,  as  my  lord  knows,  by  this  time,  is  a  very 
voluminous  document.  In  trath  neither  you,  gentlemen,  nor  soy  one  else,  unless  luy 
learned  friends  on  the  other  side  think  proper  to  embark  in  the  affair,  no  one  need 
trouble  themselTee  abont  the  lengthy  information,  or  the  multitude  of  counts  contained 
in  the  document.*  The  number  of  counts,  as  my  lord  will  anderstand,  is  rendered  ne- 
emaaij,  or  prudent  at  all  erente,  by  the  very  numerons  words  of  description  of  the 
violation  of  the  etatate  which  occur  in  the  section  on  which  it  Is  rest«d.  You  will 
flud  that  a  person  shall  forfeit  his  ship,  who,  without  license  of  the  sovereign,  shall 
"  equip,  furnish,  fit  out  or  arm,  or  attempt  or  endeavor  to  equip,  furnish,  fit  out  or  arm, 
or  procure  to  be  equipped,  flunished,  fitted  out  or  armed,  or  shall  knowingly  aid,  aeeist, 
or  be  concerned  in  the  equipping,  furnishing,  fitting  ont,  or  arming  of  any  ship  or 
vessel,  with  a  certain  intent;"  therefore,  asamatterof  pmdence,  (and  I  will  pass  from 
this  part  of  the  cose  in  a  moment,)  it  became  right,  with  ns,  to  put  what  I  may  call 
the  complaint  or  acCQsation  in  various  forms,  so  as  to  bring  the  case,  supposing  the 
facta  proved  to  your  autiBtoction,  clearly  within  the  language  and  terms  of  one  part 
«f  thu  section  or  another.  Therefore,  we  shall  have  no  complaint  about  the  length  of 
the  infmrmation.  The  truth  is,  as  my  lord  will  observe,  the  first  eight  counts  are  those 
only  to  which  any  attention  need  to  be  paid.  They  merely  vary  one  from  the  other, 
SM^the  others  are  changes  rung  npon  those  by  reason  of  the  various  expressions  I 
have  read. 
Now,  that 

told  you,  to  _j,___,  —     

relies  as  having  iDdnoed  the  forfeiture ;  and  your  duty  to-day  is  to  try  whether,  i 
substance  and  m  fact,  tjiese  causes,  or  any  of  them,  any  material  oaoees  within  the 
section  to  which  I  have  referred,  did  exist  at  the  time  of  the  seizure,  and  warranted  the 
seisure  that  took  place.  Qentlemeu,  the  charge,  as  you  may  infer  Irom  the  reference  I 
have  just  made  to  the  language  of  the  7th  section,  is  in  fact  this :  that  the  Alaiandra 
waa  fitted  out,  or,  if  the  term  be  preferred,  equipped,  or  woe  permitted  to  be  equipped, 
or  that  penoaa  endeavored  to  equip — the;  are  the  various  forms,  but  I  rather  pret'ur  to 
rwt  on  the  mnlu  exprestuon  that  it  wae  fitted  out  and  equipped,  or  that  endeavors 
were  made  to  equip,  with  intent  fa>  be  employed  to  harass  and  to  be  hostile  to  the 
government  and  ciUeena  of  a  state  with  which  her  U^eaty  waa  not  at  war,  the  state 
of  Uu  United  States;  and  the  service  in  which  the  vessel  was  intended  to  be  employed 
being  in  the  service  uf  the  confederate  or  southern  States.  I  do  not  bind  myself  to 
precise  aocoracy  of  phrase  in  thus  stating  the  charge,  my  ol()ect  being  rather  to  convey 
it  to  your  minos  in  language  a  little  inoie  popular  than  the  technical  language  of  the 
act  of  Parliament. 

Gentlemen,  this  being  the  charge,  let  ns  now  come  to  the  faots  on  which  it  is  pro- 
posed on  the  part  of  the  Crown  to  rest  and  Justify  the  charge.  Gentlemen,  at  the  out- 
set, as  yon  will  find,  there  are  various  persons  intimately  mixed  up  with  the  seizure 
and  forfeiture,  besides  those  who  have  pnt  in  their  claim — I  mean  Meesre.  Fawcett, 
Presttm  and  Company ;  and  I  think  it  will  be  convenient  at  the  ontset  that  I  idiouM 
intntduGo  yon  to  those  various  persons,  and  give  you  some  description  of  who  and 
■  •ndiAbslravtaf  Iiif!>nDMl(ai,i»M<-  ..  I  A  i(.H)'^IC 
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nhat  the?  are  The  fint  penoiiB  whoae  ntmea  I  mnst  mention,  and  who  ore  mentioned 
on  the  face  of  the  information,  are  HeoBTB.  Miller  a&d  Bona.  Those  gentlemen  were  the 
buildera  of  the  ship,  and  remuned,  so  for  an  conld  be  observed  or  ascertained,  down  to 
the  moment  of  the  seizure,  in  the  aetnol  dominion  and  appaient  ownership  of  the  ves- 
sel, although  MeBBTH.  Fawcett,  Preston  and  Company  have  mftde  an  affldavit,which  ia 
now  assumed  to  be  true,  that  at  the  moment  of  the  seiEure  the  ownership  of  the  vassel 
rested  in  them.  The  next  persons  whom  I  mnat  describe  to  you  are  the  olaimaats, 
MesBTB.  Fawoett,  Preston  and  Company.  Qentlemen,  it  is  a  little  inoonvenient  that 
hardly  one  of  those  Aims  have  the  names  of  the  pfrsona  of  l^e  linn ;  and  yon  will  find 
thisofsome  Impc^tanoe.becaaM,  when  we  oome  to  give  evidence  with  respect  to  the  vtui- 
onspeieona,  the  indlvidaols  must  be  spoken  of  by  uieir  names,  and  their  Bornantee'wonld 
notindioatbigeiierallj  speaking,  that  they  were  oonneoted  with  the  firms  under  which 
they  trade.  But  Heaaie.  Miller  and  Bons  are  free  ftvni  that  remftrk,  because  the  elder 
Mr.  Miller  haying  two  sons,  the  baainess  is  oanied  on  under  the  style  of  Miller  and  Sons ; 
therefore  I  presume  the  two  sons  are  in  partmeiehip  with  the  father.  When  we  oome 
to  Messrs.  Fawoett,  Preston  aod  Company,  yon  wiU  find  a  wide  divergence  between  the 
style  of  the  firm  and  the  names  of  tiie  gentlemen  who  compoee  it,  whose  names  we 
have  on  the  proceeding,  beoatise  Messis.  Fawcett,  Preston  aad  Company,  coining  in  to 
claim,  state  the  true  names  of  the  members  of  the  firm,  who  are  Hermann  James 
Sillem,  Henry  Berthon  PTestoii,  Jacob  Willink,  David  Wilson  TbooiBB,  and  William 
Thompson  Mann.  Those  eentlemea  are,  aa  I  mentioned  to  you  some  time  ligo,  iron 
founders,  and  tbey  were  the  persona  who  supplied  the  engines  aiicl  onns  and  other 
mat«Tials  of  a  desonption  that  were  required  for  the  completion  of  this  vesseL  We 
now  come  to  a  person  who  has  been  very  active  In  this  matter,  and  whose  inter- 
ference and  acta  were  perfectly  well  known  and  acquiesced  in  by  those  who  had  tbe 
power  of  ootually  determining  the  destination  of  the  vessel.  I  allnde  to  a  gentleman  of 
the  name  of  Bolloch,  Captain  Bulloch,  whose  position  ^rill  be  described  to  yon  in  evi- 
dence. He  is  a  person  more  or  less  resident  in  Liverpool ;  he  is  a  captain  in  the  naval 
service  of  the  Confederate  States,  and  I  think  the  evidence  will  leave  no  donbt  on  yoar 
minds  that  he  is,  at  all  events  for  such  pnTposes  as  thoee  with  reference  to  which  hie 
conduct  will  be  spoken  of  in  this  case,  the  agent  of  the  government  of  the  Confederate 
States.  The  same  remark  will  apply  to  another  gentleman,  of  the  name  of  Tesaier, 
Captain  Tessier  it  is,  and  he  is  in  the  service  in  some  capacity  of  tho  firm  of  Fraser, 
Trenholm  and  Company,  who  are  merchants  at  Liverpool,  very  much  engaged  in  tho 
interest  and  for  the  purposes  of  the  confederate  government.  Now,  Captain  Tessier, 
at  all  events,  I  think  you  will  be  of  opinion,  is  eqnally  with  Captain  Bnllooh  an  went 
within  the  limit  I  have  mentioned  of  the  confederate  government.  Yon  will  find  nom 
the  acts,  the  interference,  and  acknowledgments  which  these  gentlemen  have  recelTed, 
that  such  is  undoubtedly  their  characl«r.  I  now  come  to  the  firm  of  Fraser,  Trenholm 
and  Company.  They  are  merchants  at- Liverpool,  and  you  will  find  they  are  mixed  up 
particnlarly  wtUi  the  pecuniary  arrangements  and  tbe  discharge  of  the  pecuniary  obti- 
gatioae  of  the  Confederate  States  in  that  port ;  they  ve  mixed  np  with  Captam  Bnl- 
bcb,  and  they  are  mixed  up  with  Captain  Tessier,  and  their  oondnot  will  leave  no 
doubt  on  yonr  minds,  I  think,  that  they,  eqn^ly  witJi  the  others  I  have  mentioned, 
were  acting  by  the  anthority  and  on  the  behalf  of  tho  confederate  government.  There 
is  then  a  Mr.  Hamilton,  also,  whose  name  ia  mentioned,  a  naval  officer  in  the  service  of 
the  Confederate  States,  standing  very  much  on  the  footing  of  Captain  Bulloch. 

Now  I  have  introduoed  these  'Marions  persons  at  this  stage  of  the  coae.  in  order  that 
you  may  follow  me  when  I  prooeed  to  the  next  step,  to  show  yon  that  tney  interfered 
with  and  supervised  the  oonstmction  of  the  Alexandra.  My  proving  that  they  are  in 
connection  with  tbe  govenmient  of  the  Confederate  States,  of  course,  wonld  bo  of  no 
value  whatever,  but  I  have  mentioned  their  names  and  their  relations  with  the  oon- 
foderate  government,  becaose  yoa  will  find  that  all  thoee  persona  have  Interfered  in 
the  building  of  the  vessel,  and  you  will  find  that  Captain  Bulloch  particnlarly,  and 
Captain  Tessier  directly  interfered,  and  you  will  find  their  interference  not  only  not 
refused,  but  accepted  and  adopted,  and  their  snggeetions  ooted  on  in  the  conatrnction 
and  the  progress  of  the  ship. 

Now,  gentlemen,  the  &lr  interference,  as  I  shall  aubmit  to  yon,  if  all  those  fiots  be 
made  out,  is.  that  the  confederate  government  had  on  interest,  and  on  immediate 
interest,  in  the  completion  of  this  vessel.  If  they  had  it  oonld  be  but  one,  if  the  vessel 
were  oonstmoted  as  a  vessel  of  war,  namely,  that  it  should  be  completed,  and  when 
completed  became  a  vesselof  war,  and  that  it  should  he  made  available  for  the  pnrpOMs 
for  which  other  vessels  have  under  similar  circumstances  been  made  availahle  for  the 
'  confederate  government,  who^  as  we  know,  was  without  a  regularly  oonstitated  navv. 
However,  I  aholl  put  the  question  of  intention  really  beyond  a-doubt  when  I  adduoein 
evidence  before  yon  a  distinct  statement  on  the  subject,  made  not  only  by  the  elder 
Mr.  Miller,  but  the  younger  Mr.  Miller,  while  the  vessel  whs  in  tbeir  bands,  in  the 
ooDTse  of  constmctiou  by  them,  tothee&ot  that  undoubtedly,  and  tbey  would  make  no 
concealment  of  it,  the  vessel  was  intended  for  the  oonfedorate  servloe,  and  to  sail  aoder 
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adduced.  We  Hhall  begin  by  proof  which  probably  vill  admit  of  little  or  no  question.  I 
meaa  the  evideuce  of  workmen  and  othere  who  wereeogaKBdiuthtiahip-biilldiiigjrardof 
UesBis.  Uiller  and  Soosiuidio  tbefouudery  of  FawcettaDiTOompany,  duriUK  the  progreaa 
there  of  the  Alexandra,  and  you  will  Bee  when  I  mentiou  the  sniMitance  ofthuir  evidence, 
how  iulportant  it  waa  that  I  should  give  you  Home  description  of  the  Tarions  persona 
whOBe  uaoieii  have  been  mentioned  as  the  names  of  individuais  who  from  time  to  time, 
withoat  any  lund  of  hindrance  or  obatruction,  reaorted  to  the  yaid  and  took  part  in 
givtog  directiouB  for  the  conHtmction  of  the  veasel  and  in  taking  counsel  with  those 
who  were  more  immediately  conoemed.  Now  I  shall  call  before  you  a  person  by  the 
iMUne  of  Acton,  who  was  a  watchmen  in  Messrs.  Miller  and  Sons'  yard,  and  who  will 
sp««k  to  you  of  the  frequent  inspection  of  this  vessel  whUe  building  by  Mr.  Hamilton, 
wboM  name  I  have  mentioned  to  you,  and  by  Captain  Bulloch,  a  veiy  piomiuent  peison 
la  tfaoee  pioceedings,  and  also  by  Mr.  Mann,  a  member  of  the  firm  of  Fawcett,  I^eston 
and  Company.  With  reference  to  the  character  of  the  vessel  you  will  find  the  evi- 
dence of  a  person  by  the  name  of  Barnes,  who  had  been  engaged  in  the  ynid  by  those 
very  Kentlemen,  Mewra.  Miller  and  Company,  in  the  building  of  two  gunboats  which 
were  bnilt  for  the  British  eovemment,  and  which  were  himded  over  to  them — two 
gnuboate,  one  named  the  Fengain  and  the  other  the  Steady.  He  will  give  you  his 
general  obeerrations  which  led  him  to  the  conohjsion  thai  this  vessel  is  a  gunboat  and 
was  so  intended,  and,  as  tor  as  that  is  of  importance,  will  state  the  resemblance  to  the 
two  gunboats  I  have  mentioned.  You  will  also  have  evidence  as  to  Captain  Tessier, 
e<^naJQy  and  ander  like  circumstances  inspecting  the  progress  of  the  Alexandra;  yoa 
-will  have  the  fact  that  the  machinery  for  the  Alexandra  was  constructed  in  the  founder; 
of  Messrs.  Fawcett,  Freston  and  Company,  and  that  one  large  gun  and  two  small  rifle 
swivel  gaoa  were  also  constructed  in  the  foundery  for  the  purpose  of  being  placed  in 
Knd  Eorniingpart  of  the  annament  of  the  Alexandra.  Yon  will  also  have  casesof  inter- 
ftrenoe  spoken  of  with  reference  to  theproceedingsatthefoaudery  of  Messrs.  Fawcett, 
Preston   and  Company,  by  Ur.  Hamilton,  and  by  other  persons  whose  names  will  be 


That,  gentlemen,  will  be  the  substance  of  the  evidence  in  respect  to  the  conatmction 
of  the  vessel,  and  with  respect  to  the  visit  and  inspection  of  varions  persons  during 
rogress.    But  then,  to  put  the  character  of  the  ve««el  still  more  out  of  doubt,  I 
call  before  yon  Captain  Inglefield,  the  captain  of  the  Queen's  ship  M^estic,  sta- 
tioned at  Liverpool.    I  shall  call  before  you  Mr.  Green,  a  very  eminent  and  experienced 
ick,  a  VI 
J  place 
nation  of  this  veAsel  was  a  warlike  and  not  a  mercantile  destination. 
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ahip-bnilder;  a'manof  the  nameof  Block,  a  very  old  experienced  ship's  carpenter;  and 
the  testimony  of  those  gentlemen  will  place  the  matter  beyond  donbt  that  the  desti- 
nation of  this  ve«sel  was  a  warlike  and  not  a  mercantile  destination. 

Then,  in  order  to  establish  the  character  and  connection  of  Frazer,  Trenholm  and 
Company,  I  propose  to  show  yon  by  the  actual  conduct  of  those  gentlemen  and  by  the 
biuineu  truioooted  at  their  offloe  by  Captain  Bulloch  and  others,  that  they  also  nre 
agents  of  the  oaafsderate  government.  Now,  that  will  be,  I  think,  sntisfoctorUy 
pntred  to  you  on  the  evidence  of  a  person  named  Yonge,  who  was  furmerly  a  paymas- 
ter in  the  confederate  navy,  and  formerly  a  purser  of  the  ship  I  have  named,  the  Ala- 
bama. He  will  tell  yoa  it  waa  his  duty  to  make  payments  to  naval  oEBcers  aud  others 
on  behalf  of  the  confederate  government,  and  that  he  received  a  regular  formal 
appointment  as  paymaster  in  the  confederate  service  from  Captain  Eulloch;  aud  that 
with  reference  to  tiie  payments  that  he  made,  and  they  were  nnmerons,  he  drew  upon 
Frsaer,  Trenholm  and  Company,  who  honored  his  drafts ;  and  that  payments  were 
mode  will  be  proved  beyond  a  aoubt.  Then,  in  order  that  there  may  be  no  doubt,  and 
only  ibr  this  purpose,  as  to  the  character  aud  relation  to  the  confederate  government  of 
Captain  Bulloch  and  Captain  Teesier  portianlarly,  I  shall  show  to  you  their  oonnection 
with  the  ship  t  have  mentioned,  the  Alabama.  We  ore  not,  as  J  said  before,  trying  the 
ease  of  the  Alabama,  but  it  does  so  happen  that  the  Alabama  has  become  and  is,  and 
the  fact  will  be  nioved,  a  ship  of  war  mcorporated  into  the  confederate  navy,  sailing 
nnder  the  confederate  flag,  and  under  the  command  of  Captain  Semmes,  on  officer  tu 
that  navy,  and,  therefore,  I  shall  show  yoa  that  Captain  Bulloch,  when  that  vessel  left 
its  DUMtingB  at  Birkenhead,  to  which  it  never  returned,  went  with  the  Alabama — at 
(bat  time  it  was  colled  the  No.  290,  bnt  there  is  no  doubt  aboat  Che  identity  of  the 
Twnnl  iir  retained  bom  the  vewel  after  she  got  to  tome  point  on  the  Irish  coast,  bnt 
ofterwud,  tlie  Alabama  having  Bail«d  withoat  umamunt,  the  ship  colled  the  Bahama 
waa  dispatched  nnder  the  command  of  Captain  Tessier ;  nnder  whose  command  and 
orders  and  in  whose  interest  be  was  aotlns,  you  cannot  doubt  when  I  tell  you  the 
result.  The  Bahama  was  dJJRtatohed&om  Liverpool  for  the  purpose  of  doini;  that  which 
it  sabaequently  aooomplisbed,  I  mean  meeting  with  the  Alabama,  and  she  took  out 
aa  that  voyage  Captain  Semmes,  whose  name  is  so  well  known  to  us  all,  she  took  out 
C^taiu  Bulloch,  and  was  commanded  by  Captain  Tessier,  and  when  the  Alabama  waa 
met  with.  Captain  B«nmes  left  the  Bahamaaud  then  assumed  that  character  which  hehaa 
sinpe  sustained,  of  the  ci^tatnaiidoonmaiider  of  the  Alabama,  and  Captain  Tessier  re- 


10  CLAiyS  AGAINST  QBEAT   BBITAIIf. 

turned  to  Liverpool,  bringing  Captain  Bnlloch  irith  tiim.  I  mention  these  cironmstanoM 
for  the  purpose  of  leaving  no  real  practical  doubt  on  f  onr  minds  that  these  persons  are 
anil  have  been  actin  gas  the  avowe<l  and  nndonbted  B)(eutB  of  the  confederate  government. 
It  is  of  importAnce  for  the  case  of  the  Crown  that  joa  should  adopt  that  conclnsion,  if 
the  facts  satisfy  yon  it  is  right,  because  then  the  fact  of  iuterference,  raeddlitiK,  and 
coutrol  durinjc  the  construction  of  this  vessel,  and  its  arrangement  on  the  part  of  these 
peisons  comes  to  have  its  significance,  of  which  it  wonld  be  entirely  devoid  unless  thia 
connection  between  the  individuals  and  the  confederate  goverument  was  satisfactorily 
established.  Other  supplies  of  arms  and  ammunition  were  transferred  from  the  Ba- 
hama to  the  Alabama,  and  those  entirely  or  in  port  {we  shall  find  how  that  is  by  the 
evidence)  came  from  the  stores  of  .Messrs.  Fawcett,  Preston  and  Company.  We  know 
fiom  what  has  happened,  I  may  treat  it  as  a  matter  of  history,  that  the  Alabama  baa  a 
very  formidable  armament  of  guns,  and  those  were  manufactured  aud  fnmished  by 
Fawcett,  Preston  and  Company ;  they  make  no  concealment  of  it,  because  you  wil]  be 
told  that  their  uaraeB  are  on  tliB  guns  to  this  moment.  Therefore,  I  think  the  matter 
of  connection  between  these  individuals  and  the  confederate  government  is  really 
placed  beyond  any  reasonable  doubt. 

Now,  gentlemen,  this  is  the  substance  of  the  evidence  which  on  the  part  of  Crown  It 
is  intended  to  lay  before  you.  ' 

Gentlemen,  there  U  another  part  of  the  case  which  I  bad  hoped  t«i  have  been  able  to 
state  to  70a  as  being  as  complete  with  reference  to  this  matter  of  agency  as  the  case  of 
the  Alabama.  It  may  turn  out  to  be  so,  bnt  it  would  perhaps  not  be  fair  in  my  present 
state  of  infomiatiou  on  this  subject  (fur  tlie  evidence  in  a  case  of  this  description  comes 
very  much  by  driblets)  t-o  pledge  myself  as  to  auotber  vessel  which  I  will  mention,  I 
mean  the  Oreto,  which  did  pass  to  the  confederate  government,  and  is  in  their  hands 
onder  the  name  of  the  Florida;  certain  eviilence  may  belaid  lieforeyou  as  to  that 
vessel.  But  at  present  I  should  hariUy  feel  justified  iu  stating  to  you  details. 

The  Lord  Chief  Barok.  What  is  the  notne  of  that  vessell 

The  Attorney  Gknehai,.  The  Orato,  or  Oreto.  my  lord.    However,  I  shall  show  to 

m  that  a  vessel  callod  tUa  Oreto  originally  was  built  by  the  samo  builders,  Mesara. 
liller  aud  Sous.  You  will  hear  the  circumstances  under  which  that  vessel  left  Liver- 
pool, I  think  Captain  Bullucb  <jq  that  occasion,  as  on  the  occasion  of  the  Alabama, 
going  out  on  the  first  or  trial  trip.  Yon  will  hear  the  proceedings  with  respect  to  the 
crew  of  that  veasel,  the  clrcnmstances  under  which  they  were  taken  from  Liverpool, 
and  under  which  many  of  them  returned,  refusing  to  take  naval  service,  and  those  who 
did  retnm  received  their  pay  fnmi  the  firm  of  Fawcett,  Preston  and  Company.  We 
shall  see  bow  the  evidence  will  affect  that  vtesel,  and  if  the  evidence  is  what  I  hope  it 
will  be,  bnt  lata  uot  absolutely  in  a  condition  to  sav  at  this  moment,  then  you  will 
have  the  case  of  the  Alabama  over  again  iu  the  case  of  the  Oreto,  which  is  now  passing 
nnder  the  name  of  the  Florida. 

Now,  before  I  sit  down  and  proceed  to  call  the  witnesses,  let  me  say  a  word  or  two 
as  to  the  substance  of  the  proof  that  1  have  detailed  and  on  which  I  rely.  I  rely  on 
the  proof  of  the  agency  of  the  various  individuals  as  satisfactory  and  complete.  I 
rely  on  the  evidence  of  the  interference  of  those  iudividuats  with  reference  to  the  Ala- 
bama as  uot  in  all  probability  admitting  of  ilispnte,  aud  Cheu  I  rely  on  some  important 
admissions  which  I  have  stated  to  you.  Then  if  it  be  true  that  these  persons,  thus  be- 
ing the  agents  of  one  of  the  helligerents,  did  interfere  in  one  or  the  other  of  the  ways 
I  have  described,  the  question  arises,  Why  should  this  be  and  how  is  it  to  be  accounted 
for  T  I  will  leave  my  friends  who  appear  for  Messrs.  Fawcett,  Preston  and  Company, 
unless  they  may  be  able  to  displace  the  facts  which  I  am  instructed  wil!  be  proved  be- 
fore you,  to  answer  that  question.  What  business  had  Captain  Bulloch  with  the  Alex- 
andra I  What  businewhod  Captain  Tessier  with  the  Alexandra  T  What  bnsiness  had 
any  member  of  the  firm  of  Fraser,  Trenhnlm  aud  Company  witb  that  ship  T  I  cast 
about  in  vain  for  an  answer  to  the  question.  I  can  only  answer  it  iu  one  way.  I  can 
only  answer  it  in  this  way,  that  they  had  alike  interest  which  they  or  others  like  them 
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u  and  arrangement  of  the  precursor  of  the  Alexandra,  the  Ala- 
una,  that  is  to  say,  that  iut«reBt  which  belonged  to  them  as  agents  of  the  government 
•I  whose  warlike  purposes  this  ship  was  built  and  intended.    At  all  eventa  I  think  I 


may  ask  you  to  adopt  that  conclusion  in  the  absence  of  some  evidence  which  may  clear 
np  this  which  I  venture  to  think  is  already  clear,  but  which  however  may  be  thought, 
on  the  part  of  Fawcett,  Preston  and  Company,  to  admit  of  solution  iu  the  way  of  pmof. 
If  it  admits  of  a  satisfactory  solution  iu  the  way  of  proo^  and  if  these  gentlemen  ap- 
pear in  the  bos,  and  displace,  not  suspicious,  bat  very  clear  and  satisfactory  proof,  un- 
answered, then  you  will  have  before  you  materials  for  your  conclusion  wliich  may  lead 
to  a  very  different  result  &om  that  which  I  think  must  follow  if  you  shall  be  left  to 
found  your  verdict  entirely  on  the  evidence  I  shall  lay  befbre  yon.  However,  I  will 
not  farther  occupy  yonr  time;  there  is  a  considerable  amount  of  evidence  as  yon  may 
suppose  to  be  laid  before  yon,  and  I  shall  have  the  opportunity  at  a  future  stage  of  this 
case,  should  it  be  necessary,  to  trouble  you  witli  such  further  observations  as  it  may 
appear  to  me,  in  the  discharge  of  my  pttbUe  du^-,  the  state  of  the  evldenoe  may  then 
Jnsti^  and  require. 
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Edward  Uoroak,  esq.,  Bwom,  examined  by  Mr.  Solicitor  Oenersl! 

1  bcliove  you  are  the  surveyor  of  cuatoma  tit  Liverpool  T— I  am. 

Did  yuu,  under  onlcrs  tVom  her  M^ieaty's  gOTemment,  seize  the  ahip  Alexandra  on 
the  5Ui  of  AprjJ  last  T— I  did. 

Before  the  date  of  that  aeizare  had  you  had  opportaDitieeof  observing  the  ship  in  the 
conise  of  conntnictionf— Yes;  I  saw  her  tcvia  the  earliest  day  almost  that  she  xras 
upon  the  atocbs. 

WheTB  was  ahe  when  you  saw  her  I — She  was  in  the  yard  of  Meaare.  Miller, 

Were  they  the  builders  ?— They  were  the  builders. 

Do  you  recollect  when  she  was  launched  t — ShewM  launched  in  the  early  part  of 
March. 

Do  you  know  the  firm  of  Messrs.  Miller  &,  Sons,  the  trailders  t — 1  know  Mr.  Miller 
and  I  know  the  sons;  two  of  the  sons. 

Do  yon  know  Mr.  Thomas  Miller  t    Is  he  one  of  the  sonst — He  is  one  of  the  sons. 

Do  you  know  the  name  of  the  father  t  Is  it  Mr.  William  Cowley  Miller  f— It  is  Mr. 
William  Miller,  and  the  other  initial  is  C. 

Was  Hr.  Thomas  Miller,  one  of  the  sons,  actively  in  the  yard  about  the  business  of 
the  firm  f —  He  was. 

When  you  seized  the  AleiaJidra,  what  was  going  on  at  the  time  on  board  the  ship  ; 
was  she  complete  T — When  I  seized  her,  about  the  time  of  the  seizure  the  workuieii 
were  Tarioasty  engaged  on  board  her. 

Do  you  recollect  whether  they  were  preparing  anything  for  the  hammock  uet- 
tings  I — Yes  ;  they  were  fitting  the  stanchiona  for  the  hummock  nettings. 

Were  there  iron  stanchions  on  board  the  ship,  in  the  hold  t — They  were  fitted  in  their 
placee. 

Do  yon  recollect  whether  the  masts  were  up  T — All  three  of  them. 

Were  the^e  any  lightuing  conducton  upon  them  T — There  were  lightning  eoudactors 
upon  each  mast. 

Did  yon  make  yourself  acquainted  with  the  tonnes  of  the  ship  t — Tea. 

Will  you  state  what  it  ia  t— Her  gruBS  toanoge  is  one  hnndrea  and  fifty-three  tons, 
and  that  is  by  the  new  mode  of  odnieaanmieDt. 

What  would  the  registered  tonnage  be  T — The  registered  tODoage  would  he  eighty- 
three  tons. 

Ia  she  registered  as  a  ship  T — No. 

And  according  to  what  is  called  builder's  measniement,  what  would  her  touuogo  be  I — 
I  think  she  is  about  two  hundred  and  fifty  tons. 

Now  about  the  seizure;  the  working  coutiuaed  a  little  time,  did  not  it  f — TheSth 
was  ou  Sunday ;  it  continued  to  the  Thiiraday,  the  9th. 

And  then  it  was  stopped  T — Then  it  stopped. 

Lord  Chieit  Baron.  You  aoy  then  it  stopped.  Why  was  it  stopped  t— I  stopped 
the  workmen  on  the  9tb. 

Croaa-examined  hj  Mr.  Ru«lake: 

An  officer  of  the  cnetoms,  I  thiok  yon  say  you  are  t — I  am. 

My  learned  Mend  said  that  yon  received  orders  from  her  Majesty's  government ;  who 
gave  you  the  order  to  seize  the  ship  T — I  acted  under  the  collector  of  customa  at  Liver- 
pool. 

Who  was  the  collector  of  cnatomal^Mr.  Price  Edwards. 

Ib  he  hero  T^Yes, 

Had  you  any  commuDicatiou  with  any  other  person  beside  him  f — None. 

Had  yon  at  that  time  been  to  the  office  of  Measrs.  Doncaji,  Sqnorey  &  Co.  at  aU  T — 
I  never  waa  in  their  office. 

Not  before  or  aince  I— No. 
g  You  say  you  had  seen  tbeship  in  the  conraeof  buildiuiT — I  had. 

I  believe  at  the  time  it  was  seized  it  was  in  the  Toxeth  dock,  was  it  nott — It  woe. 

When  she  was  built  she  was  built  iu  the  yard  of  Messrs.  Miller  T — Yes,  Messrs.  BliUer. 

Have  you  known  Mr.  Miller  for  many  years  T — For  several  years. 

He  is  an  extennivo  ship  builder,  I  believe,  is  he  not,  in  Liverpool  T — He  carries  on  a 
considerable  business. 

Is  the  name  up  on  the  yard,  W.  C.  Miller  T— I  think  that  is  it. 

lliat  is  the  only  name  ou  tiie  yard  t — I  think  there  is  no  other. 

You  say  you  know  Mr.  Thomas  MiDert — I  do. 

Used  he  to  go  to  the  yard  &om  time  to  time  f— f^qaently. 

Mr.  W.  C.  Miller  is  a  man  of  considerable  age  Is  he  not  f— He  is  between  fifty  and 
rixtj. 

And  Ur,  Thomas  Miller,  whom  you  mentioned,  Is  a  young  man  of  between  twenty- 
three  and  twenty-four  F — About  that. 

Have  you  been  in  charge  of  the  ship  since  t— Yes. 

Peisonaliy  t — Ye«.  r 

Yoa  have  been  there  every  day,  I  suppose  T~We  have  our  officers  on  bo«ttd.>t>Q  IC 
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Have  jou  been  thei«  fcom  time  to  time  t — Tea. 

Since  you  liaTu  seized  the  Teasel  and  1>eeii  in  poaaeaaioD  of  her,  hoir  moDj  different 
HDTvef  ora  have  surveyed  her  I — I  do  not  knoir.    J>o  you  mean  CQBtoms  surve jors  t 

We  will  have  cuatoraa  anrveyora  first  T — I  auppose  moat  of  the  surTeyora  have  visited 
her ;  but  it  more  immediately  belouga  to  my  department  to  pay  attention  to  her. 
Moat  of  them  have  visited  lierT — I  ahoold  anppoae  ao;  ahe  haS  been  an  object  of  at- 

Do  you  know,  from  aeeing  tbem  there,  that  (hey  have  been  there  t — I  do  not.  I  never 
sun  any  other  sorveyor  there  hat  myself. 

EscladlDK  the  coatoma  sorveyora,  how  many  penouj  engaged  in  ship  hnilding  have 
viaited  thbsblpT 

Mr.  Attorney  Qeneral.  That  is  to  aay,  whom  yon  have  wen. 

I  have  seen  one,  one  abipwright,  eiamimn^  her. 

What  was  hie  name  T^-I  do  uoC  kuow  ;  I  forget  it, 

A  Liverpool  man,  is  not  he  t — Te«,  he  is  a  Liverpool  man. 

Tou  can  recollect  his  name  if  you  try  t — No,  I  cannot  at  the  moment. 

You  will  recollact  it  by  and  by  f — Perhaps  so ;  if  I  heard  it  I  should  know  it. 

How  long  after  you  hod  sei^od  the  vessel  did  you  see  him  there  T — Perhaps  three 

Have  yon  seen  the  same  man  here  I — No. 

Did  you  see  Mr.  Dawson  examining  the  vessel  T — Tea,  that  ia  the  name. 

He  was  the  first  person  you  saw  inapeotiug  the  vessel  T — Yea,  he  was. 

Mr.  Hobba,  did  yon  see  him  I— Hr.  Hobba ;  no,  I  did  not  see  him  iuapectiDg  the  vea- 
ael.    I  went  down  to  the  vessel  with  Mr.  Hobba. 

Who  ia  Mr.  Hobba  T — He  ia  admiralty  agent. 

Mr.  Phllllpa,  did  vou  see  him  there  I — I  did  not  aee  Mr.  Phillips  there. 

Did  yun  go  with  bim  I — No. 

Did  you  go  with  Captain  Ingle&eldt — No. 

Did  yon  aee  him  there  t — No. 

Be-examined  by  Hi.  Solicitor  QenerBl : 

Did  yon  understand  that  Mesan.  Miller  carried  on  buaineaa  under  any  firm  f — I 
tliiuk  so ;  I  have  heard  so. 

By  what  firm  were  Messrs.  Miller  known  at  Liverpool  I 

Mr.  Karsi^ke.  I  object  to  that  question. 

Mr.  SoLiCTTon  Oenkral.  Do  you  know  under  what  firm  Messrs.  Miller  carried  on 
busincM  at  Liverpool  I — It  stands  in  the  directory  aa  Miller  and  Sona. 

Mr.  Karslakb.  I  must  object  to  the  question  being  put  in  that  way. 

Mr.  SouciTOR  Qenhiral,  (to  the  witnees.)  Is  that  nrm,  to  your  knowledge,  knowD 
at  Liverpool  as  Meeara.  Miller  and  Sona  t 

LoBD  Chief  Babok.  Have  you  transacted  business  with  them,  or  seen  bnainess 
transacted  with  tbem  T— I  have  uot  transacted  any  business  with  them. 

Have  you  seen  any  baaiuesa  transsctionB  with  them  1 — No ;  I  have  been  told  since — 

Mr.  Karsljikb.  Yoq  mnst  not  continiie  yonr  answer. 

Joseph  Actok  sworn,  and  examined  by  the  Qaeen's  Advocate. 

Where  do  you  reside  t — At  No.  4  court,  Blair  ertreot. 

Blair  street,  Liverpool  I — Yes. 

Do  you  know  the  Ann  of  Messrs.  MiUer  and  Sods  1 — I  do. 

Were  you  ever  employed  by  tbem  1 — I  have  been. 

How  were  you  employed  by  them  ( — As  watchman,  night  and  day. 

When  was  that  f  When  did  you  begin  to  be  employed  as  night  and  day  watchman  t — 
Fifteen  months  ago ;  rather  letter;  somewhere  about  that. 

When  did  yon  cease  to  be  employed  by  them  T — About  six  or  eight  weeks  ago. 

When  you  were  in  Messrs.  Uuler'B  service,  do  yon  recollect  the  Alexandra  b^ng  con- 
etructed  T — Tea. 

Built  in  their  yard  1 — Yes. 

Did  yon  ever  hear  them,  that  is,  eitlier  Mr.  Miller  or  his  sons,  and  people  apeak  of. 
the  Alexandra  by  any  name  I — Tes. 

"~R  Hugh  Cairns.  Before  my  learned  biend  olMms  an  muwer  to  that  qnestion,  I 


should  ask  your  lordship  to  Donslder  whether  a  statement  made,  supposing  a  statement 
were  made,  by  one  or  other  of  the  Heesrs.  Miller,  in  th«  present  state  of  the  canse,  can 
be  any  evidence  against  thoee  for  whom  I  have  the  uonor  of  appearing,  namely, 


K-  put  seems  to  me  to  be  nnobjectionable. 
ine  wime^,  1  iniou,  ougiit  ui  ao  oauinjuuu  as  to  any  answer  he  gives  to  any  ulterior 
question.  The  statements  of  some  df  the  firm  who  are  building  the  ship  may  be  very 
good  evidence  as  to  some  matters  ci'iiiiected  with  her,  such  aa  whether  she  was  made 
of  teak  or  of  oak,  whether  certain  parts  of  her  were  steel  or  oast  hoa,  and  bo  on ;  bnt 
tbe  nlt«ri<n  pnipoM  of  her  being  bnilt,aB  disclosed  by  them,  may  i^EMttthem.    A 
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qneotion  will  arise,  I  think,  aboat  it,  kod  then  I  Bhall  wlah  the  question  to  be  dia- 
ooBBed.  Fortunately,  I  Hhall  have  sn  opportnuitf  of  takiug  the  opioion  of  my  brother 
Martin,  who  is  Hitting  in  the  adjoining  court,  and  I  shall  tlBTe  his  oeaistance  in  coming 
to  any  conclusioQ. 

The  QnxEN'B  Astocatb.  The  next  questioii  I  am  going  to  put  is  this.  Do  not  an- 
swer this  qnestiou  until  you  hear  my  lord's  opinion  upon  it,  or  rather  until  yon  are 
told.    You  Bay  yon  heard  the  Alexandra  spoken  of  by  Hessra.  MUleraud  Sons. 

Lord  CHiEy  Baron.  You  had  bett«i;  put  the  question  to  me,  and  not  to  the  wit- 
neea,  which  you  pTopose  to  put. 

The  Quebn'b  Advocate.  The  cme«tiou  I  am  about  to  put  la  this :  Did  yon  erer  hear 
the  Alexandra  described  by  Mr.  HiUer  or  by  hie  sons,  or  called  by  any  name  or  any 
description  t 

LoRi>  Chikf  Baron.  That  is  to  show  that  the  name  by  vUcb  she  vas  called  had 
some  cotineotion  with  her  supposed  ulterior  purpose. 

The  Queer's  Ai>voc*tb.  Certainly,  my  lord. 

SnHuos  Caikns.  Does  my  learned  mendnse  the  term  "name,"  aawe  use  the  name 
of  a  ship  f 

The  QtTEKN'a  Abtocatb.  No,  by  any  name  or  descriptton. 

Loiu>  Chue?  Bason.  I  may  take  it  at  once  that  it  was  a  question  the  object  of  which 
waa  to  show  what  was  her  nlterior  purpose  and  destination, 

Mr.  Attorney  Oeherai..  1  shoiilo  euomit  rather  to  determine  what  ber  then  chor- 
aot«r  was,  what  kind  of  a  ship  she  was ;  that  would  relate  not  to  her  destination,  but 
to  her  then  condition  and  class. 

Lord  Chiep  Baron.  That  conld  be  proved  by  anybody  else  who  saw  her.  Ton 
ete,  Mr.  Attorney,  one  should  be  very  cantions  not  nnoeoesaarily  to  raise  any  diScnlty 
on  the  question  of  evidence.  If  it  bo  a  question  merely  whether  the  ship  was  seventy 
feet  long  Emd  twenty  feet  wide,  whether  she  was  broad  in  such  a  part  of  her  and  nnr- 
row  in  another,  then  that  may  be  proved  without  taking  the  expression  of  one  of  thft 
Millers  about  it ;  but  if  it  is  meant  by  what  he  said  of  oer  to  give  a  character  to  het 
of  a  different  kind,  then  I  think  it  ia  as  well  at  once  to  raiae  tbe  question. 

Mr.  Attornky  Okitrral.  We  certainly  want  to  obtain,  as  we  suppose,  what  wu 
alleged  as  descriptive  of  tbe  kind  of  ship  at  that  time. 

Lord  Chief  Baron.  That  is  the  use  that  was  to  be  made  of  her. 

Mr,  Attorney  Gekerai.  No  donbt  the  use  would  tnm  npon  it,  at  the  same  time  it 
ie  dcMriptive  of  her  present  state.  ■ 

Lord  Chief  Basoh.  A  description  of  the  vessel  may  be  obtained  from  anybody  who 

Sir  Hugh  Cairmb.  Now,  my  lord,  we  see  that  there  are  two  objects. 

Lord  Chief  Baron.  Do  you  object  to  that  qnestiont 

Sir  Huoh  Cairns.  I  object  to  that  qneation,  and  I  am  very  glad  we  nnderstand  ex- 
actly the  objects  of  the  question,  because  we  shall  not  be  argnlng  at  cross-pniposea 
with  regard  to  it.  I  nnderstand  my  learned  friends  to  desire  an  Answer  to  that  ques- 
tion in  order  to  elicit,  as  they  suppose,  a  statement  made  either  by  Mr.  Miller  or  one 
of  bis  sons,  which  wonld  show  the  destination  and  tbe  olfjeot  inttmded  to  be  effected 
' —  the  vessel  in  qneation.  Now,  my  lord,  I  object  to  that  npon  two  gronnds  ;  first,  upon 
.  -  ]  very  tenable  ground  which  I  may  as  well  mention  hi  order  that  your  lordahip  may 
have  the  whole  qneation  before  you.  This  is  a  question  put  with  regard  to  statements 
said  to  have  been  made  by  Mr.  Miller  or  hia  sons. 

Mr.  Attorney  General.  We  will  take  the  senior  Mr.  Miller  fbr  tbe  present. 

Sir  Hugh  Caiknb.  Your  lordship  will  be  good  enough,  then,  to  oonaiaer  tlie  qneetiou 
as  not  being  asked  in  thia  form :  ''Did  yon  hear  anytbing  from  Mr.Millor  or  his  sonet" 
bnt,  "  from  Mr.  Miller,  senior  I"    My  learned  friends  limit  it  to  that,  and  that  narrows 
the  point  which  we  have  to  discnas. 
,  Hr.  Attorney  Genbrai.  The  first  question,  that  la. 

Lord  Chief  Baron.  Not  "  or  bis  sons." 

Six  Hugh  Cairns.  That  is  stmck  ont. 

Mr.  Attorney  Genbrai.  For  the  present. 

Bat  Hugh  Cairns.  The  qneation  is  this :  Did  yon  ever  hear  tbe  Alexandra  described 
by  any  name  or  description  or  character  by  Hr,  W.  C.  Miller  T  And  1  anbmit  that  In 
this  present  stage  of  the  canse  no  anawer  to  that  qnestion  conld  be  evidence.  If  the 
otiject  is  to  show  that,  as  a  matter  of  fact,  the  vesAel  was  of  a  particular  bnild  or  mold 
or  description  or  character,  that  can  be  proved  like  any  matter  of  fact  by  a  witness  who 
will  come  forward  and  tell  ns  anything  he  wishes  to  tell  ns  about  the  vceseL  If  the 
object  is  not  to  ascertain  what  tbe  vessel  was,  or  what  pecnilarity  there  was  about 
her,  but  what  cert^n  persons  said  about  that  vessel  and  her  intention,  then  we  must 
consider  who  ia  the  person  said  to  have  made  these  statements.  Now.  I  want  to  know- 
by  what  jioasibility,  at  this  et^e  of  the  cause,  can  a  statement  made  oy  Hr.  Miller  as 
to  the  object  or  destination  of  the  vessel  be  evidence  in  the  cause.  I  agree  that  if 
Mr.  Miller,  while  performing  a  certain  worh  upon  tbe  vessel,  makes  a  statement 
abont  the  work  he  is  perfbrmlng,  it  may  be  part  of  the  evidence  about  the  work 
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done  to  the  veeael,  bat,  tddng  an  example,  Bapposing  Mr.  Hiller  said,  in  converBBticm 
at  a  dinner  port^,  or  anywbere  yoa  pleaae,  "  that  Teasel,  the  Alexandra,  is  a  pirate ; 
I  t»y  ebe  is  a  pirate,"  wttat  evidenee  cim  that  be  againat  Meaara.  Fawcett,  Preston 
&  Company,  wbat  evidence  can  this  be  at  this  stage  of  the  caase  nntil  we  in  some 
way  oonple  Messrs.  Fawcett,  Preeton  &  Company  with  Messrs.  Miller,  so  as  to  make 
daclaratioDs  by  Messrs.  Miller  declarations  affecting  Messrs.  Fawcett,  Preston  &. 
Company.  Supposin);  the  facte  were  thus,  wa  do  not  know  how  it  was  that  the  ves- 
sel came  to  be  bnUt  by  Messrs.  Miller ;  we  do  not  know  wben  it  was  and  at  what 
etaKo  that  Messrs.  Fawcett,  Preston  &  Company  acquired  their  interest  in  it.  I  ap- 
prebend  that  at  present  the  statement  made  b;  Messrs.  Miller  as  to  tbe  object  or  end 
of  the  vessel  ia  wholly  irrelevant.  No  peraou  knows  what  the  object  was  at  the 
time  spoken  of— no  person  knows  whether  that  object  continued  to  bo  the  object  af- 
terwara.  So  person  has  stated,  np  to  this  time,  anything  with  reference  to  tLe  oon- 
aection  between  the  persons  said  to  have  made  the  statement  and  tbose  persons  wbo 
are  now  admitted  to  be  the  owners  of  the  vessel.  In  this  stage  of  tbe  question,  I 
snbmit  to  yonr  lordship  that  no  such  statement  can  be  received  as  evidence. 

Mr.  EAR8LAKE.  I  also  snbmit,  my  lord,  that  this  statement  cannot  be  received  as 
evidence  at  this  stage  of  the  oanse.  My  learned  friends  for  the  Crown  have  pot  cer- 
tain persons  interested  in  the  vessel  npon  the  record.  The  statement  is  this :  thatHr. 
Miller  was  engaged  in  building  tbe  vessel  which  found  its  way  into  the  Toxtoth  dock, 
and  was  seized  by  the  government,  and  which  vessel  was  eiterward  claimed  by  those 
persons  who  are  now  on  the  record  as  defemlante.  The  object  now  is  to  ask  whether, 
at  some  earlier  period,  Mr.  Miller,  in  whose  yard  the  vessel  was  being  built,  gave  a 
particular  description  of  the  vessel  in  tbe  coarse  of  constrnctiou.  I  submit  that  it  is 
clear,  as  against  those  who  are  defendants  upon  this  record,  that  the  statement  of 
Mr.  W.  C.  Miller  is  totally  irrelevant,  and  that,  moreover,  any  statement  which  be 
did  make  cannot  possibly  bind  the  defendants,  and  that  the  question  must  be  held, 
therefore,  to  be  inadmissible. 

Mr.  Attorney  Qenekai.  I  submit  that  the,qnsBtion  is  adndssihle.  The  question  is 
no  doubt  whether  a  certain  expression  was  used  by  Mr.  Miller,  sr.,  but  it  is  not  whether 
any  idle  exjpression  made  independently  of  and  quite  withont  connection  with  the  oon- 
etraction  of  tbe  vessel,  was  so  made,  but  whether,  in  the  course  of  the  oonstmction  of 
the  Alexandra,  which  would  involve,  of  course,  the  giving  of  orders  and  directions  by 
Mr.  Miller  to  the  workmen  and  others,  the  Alexandra  was  spoken  of  by  him  as  mat- 
ter of  description,  or  in  the  way  of  description  by  any  particular  name  or  term  appli- 
cable to  a  sldp.  Did  he  speak  of  it  (1  will  not  use  the  word  which  may  be  snpposed  to 
be  intended  to  be  obtained  in  the  answer)  in  speaking  of  Bead  giving  orders  with  ref- 
erence to  the  Alexandra  as  a  steamer,  sailing  vessel,  or  a  propel^r,  or  a  screw  steamer, 
or  by  any  other  description  familiarly  understood  when  spoken  of  with  reference  to  a 
ship  T  The  question  is  iu  the  course  of  construction,  which,  of  course,  is  an  act  done, 
and  at  a  time  when  to  all  appearnnoe  the  Alexandra  was  entirety  and  exclusively  in 
the  dominion  and  under  the  control  of  Mr.  Miller,  or  of  Messia.  Miller  and  Sons.  Did  Mr. 
Miller — we  confine  the  present  question  to  him  when  speaking  of  the  vessel  with  regard 
to  its  construction  and  in  the  yard — describe  it  as  a  vessel  of  any  particular  descriptioaT 
Now,  my  lord,  I  submit  that  that  is  not  a  qnestion  of  hearsay  oi  a  statoment  used  inde- 
pendently of  and  unconnected  with  the  act — it  is  a  descriptive  term  only ;  it  is  not,  in 
the  proper  sense  of  the  term,  a  statement  or  a  narratiTe ;  hut  in  the  course  of  the  con- 
struction of  fk  vessel,  a  bnildei  must  use  some  torm  or  other  in  describing  it  when  he 
speaks  of  it  to  those  whom  it  is  his  duty  to  speak  of  it.  The  question  r^tlly  amounts 
to  that.  What  term  did  Mr.  Miller  use  upon  those  occasions  with  regard  to  the  Alex- 
andra T  I  submit  that  no  valid  ottjection  has  been  urged  to  the  question,  and  that  it 
ODght  to  he  admitted- 
Mr.  Soucrrmi  Genbiuj.  On  a  double  ground,  it  appears  to  me,  my  lord,  that  this 
question  is  really  admissible.  My  leamea  friend,  the  attorney  generaJU  has  mentioned 
one  which  would  apply  nnder  any  circumstances  where  the  qnestion  relates  to  thedoo- 
larations  of  the  builder  of  a  ship  who  is  at  the  time  engaged  in  the  building  of  that 
ship,  and  most  necessarily  describe  the  ship  by  some  denomination  or  other  in  speaking 
of  it  in  the  yard.  To  object,  for  instance,  if  tiie  object  of  the  qnestion  had  been  to  aa- 
oertain  that  she  was  called  the  Alexandra,  or  that  she  was  colled  No.  290,  as  the  Ala- 
bama was,  or  to  ascertain  aoy  denomination,  without  signttlcanoe,  by  which  that  ship 
was  known  in  the  yard,  woald  have  been  an  objection  which,  no  doubt,  would  not  have 
been  taken.  But  if  the  ship  is  spoken  of  by  a  denomination  which  has  significance,  ex- 
actly upon  the  same  principle  on  which  you  would  admit  the  evidence  of  the  manner 
in  which  the  person  euKaged  in  boilding  her  spoke  of  her  in  the  yard,  when  there  was 
no  significance,  it  would  oo  equally  ap^icable  when  there  was  significance,  because 
In  both  cases  tne  declaration  has  reference  to  the  res  pr«be  of  the  business ;  and  it  is  as 
necessary  in  such  business  that  the  ship  should  be  identitiedhy  a  particular  description 
when  the  directions  and  orders  concerning  her  are  giveu  to  the  workmen,  as  it  is  that 
the  material,  the  teak,  the  oak  planks,  or  any  other  timber,  should  be  spoken  of  by  in- 
telligible words  of  description.    And  to  attempt  to  shut  out  proof  of  the  luiguoge  used 
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in  tiie  TB^d  by  the  bnilder  when  building  and  giving  bia  direotions  to  the  workmen,  as 
part  of  the  rtM  gala  of  that  yard,  would,  I  LomDly  ooncdve,  be  «ontraiy  to  every  prln- 
(dple  of  evidence.  Bat  tbat  ia  not  the  onl^  ^pound  n^n  which  the  objection  ie  uutd- 
muBible.  My  learned  Menda  eay  that  tbia  is  not  evidence  against  Messra.  Fawcett, 
PreaUoi  and  Company,  who  are  the  present  defHUdante  upon  the  record.  How  did  they 
become  the  defendftnta  on  the  recoid  T  They  became  the  defendante  on  the  record  be- 
cwue  tbey  themselves,  under  theetatatB,  uame  forward  to  make  the  claim  aa  ulaimanla, 
the  Crown  not  alleging  tbat  they  hod  a  ticle  and  the  Crown  not  admitting  tlieit  title. 
Tbey  mode  the  affidavit  which,  tinder  ihe  etatuM,  entitled  them  to  a  Iccuf  tUtJidi  as  de- 
fen^ta  npon  the  record.  What  is  that  affidavit  t  That  at  tbe  time  of  the  sei^nre 
ibey  were  tbe  owners  of  the  ship,  that  i&,  the  owners  upon  the  &th  of  April,  when  she 
-was  seized.    There  is  no  admission  by  the  Crown. 

Lord  Chie?  Baron.  Does  that  app«arf 

Mr.  SoucrroK  Genbral.  It  may  be  said  to  be  a  part  of  tbe  record. 

The  Quekh's  Advocate.  Tba  statute  requires  it. 

Mr.  SouciTOR  GzNRBAL.  Yes,  tbe  statute  requires  it;  the  309th  section  of  tbe  statute. 
Perhaps  it  will  be  as  well  to  refer  to  it.    Under  tbe  statute  the  mode  of  proceeding  in 

The 

Crawfi  doe*  not  come  into  tbe  court  alleging  tbat  Messrs.  Fawcett,  Frestou  and  Company 
had  any  Intereat  or  any  title. 

LoBD  Cribt  Bason.  Who  are  tbe  parties  now  making  tbe  claim  T 

Ur.  ArrosNEY  Genkbai,  Messrs.  Fawoett,  Preston  and  Company,  Mr.  SiUem,  and 

Sir  Hcqh  Cairns.  They  are  the  defendants. 

Ur.  SoucrroR  Genebal.  Not  one  of  the  individual  defendants  is  eitber  a  Mr.  Fawoett 
OF' a  Mr.  Preston. 

8n  HroH  Cairns.  That  is  a  mistake. 

Mr.  SoucrroR  General.  Yes ;  there  is  a  Mr.  Preston,  not  a  Mt.  Fawoett 

Lord  Cbief  Baron.  The  persons  who  appear  are  now  the  defendants,  and  tbey  olaim 
the  vesselT 

Mt.  SouciTOD  Oenerai.  Yes ;  in  the  character  of  claimants  nuder  the  statute. 

Lord  Chief  Baron.  How  does  that  show  tbat  tbe  vessel  was  ever  tbe  vessel  of 
Ueesrs.  HiUer  and  Company? 

Mr,  SoLiciTOJt  Genkiiau  I  do  not  say  it  was,  my  lord. 

Lord  Chief  Baron.  The  bnilder  of  the  vessel  is  not  neoessarU;^  the  owner. 

Mr.  SoucrroR  Generai-  He  iaprtma  fade  the  owner.  Possessiou  inprima  facia  evi- 
dence of  owneTsbip.  The  evidence  which  has  been  laid  before  your  lordship  down  to 
the  present  time  shows  that  the  vessel  was  built  by  Messra.  Miller  and  Bona,  and  that  it 
remained  in  their  possession  till  at  or  about  tbe  time  of  aeiznre.  Against  that,  in  tbe 
present  stage  of  the  cause,  you  have  nothing  except  the  afSdavlt  of  the  claimants,  npon 
which  tbey  have  come  in,  alloging  that  they  were  the  owners  at  tbe  particular  date  of 
tbe  selzare,  and  not  alleging  ownership  at  any  earlier  time.  You  have,  therefore,  be- 
fore you  oo  evidence  trhatever  as  to  owneiship  anterior  to  tbe  time  of  seizure,  and  tbe 
legal  presumption  of  course  is,  ownership  according  to  posaession.  And  we  having 
shown  tbat  tne  ship  was  built  by  Messrs.  Miller,  in  Mesars.  Miller's  yard,  with  their 
material,  and  under  tbeii  orders 

Lord  Chief  Babon.  They  are  compelled  to  make  tbe  claim  in  that  way  by  act  of 
Parliament. 

Mr,  SOLicrrOR  Gknbrai-  It  is  so. 

Lord  Chief  Baron.  It  wonid  have  been  idle  for  them  to  have  said  tbat  they  wei« 
tbe  ovnters  at  the  time  of  the  seizure  and  long  before. 

Mr.  Solicitor  Generai.  Qnite  so;  tbe  statute  does  not  require  it. 

Lord  Chief  Baron.  The  statute  doea  not  require  it;  tberefbre  it  would  not  have 
been  according  to  the  uent^  course  of  business  for  them  to  make  tbat  declaration. 

Mr.  Solicitor  General.  That  is  so ;  and  tberefore  I  do  not  say  tbat  the  form  of  tbe 
affidavit  is  to  be  taken  as  any  eTideuce  tbat  tbjy  were  not  owners  at  an  earlier  time, 
but  merely  this:  tbey  come  ia  alleging  simply  that  they  were  owners  at  that  time. 
And  with  regard  to  tbe  time  at  wbicn  they  l>ecame  the  owners,  and  the  means  by 
which  tbey  became  tlie  owners,  and  tbe  previous  history  of  the  owneisbip,  the  affidavit 
leaTes  that  entirely  tincortaiu.  Until  you  have  evidence  offered  by  them  you  cannot 
possibly  toll  when  tbat  bajipened.  Of  coorBe  it  will  be  obvious  how  very  easy,  in  any 
quMtion  of  suspicion  of  this  kind,  it  wonld  be  for  the  real  persons  to  desbtiy  the  appli' 
cation  of  tbe  most  important  ovidence  as  to  the  circumatancee  concerning  a  vessel,  by, 
as  soon  aa  a  seizure  is  anticipated,  makiui;  a  transfer  which  will  enable  any  one  to 
whom  the  transfer  is  made  to  make  an  affidavit  wbicb  could  entitle  tbeir  counsel  to 
get  up  daring  tbe  opening  of  tbe  Crown's  case  and  say  the  evidence  of  what  the  builders 
stated  while  tbe  vessel  was  in  building  is  not  evidence  against  na,  because  we  became 
owners  at  some  period  or  other  which  does  not  at  present  appear^  and  we  were  the 
owners  of  tbe  vessel  at  the  date  of  the  seizure,  and  we  are  fully  entitled,  if  tbat  were 
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neoeaBarj,  to  rely  npon  the  evidence  of  poBaeaalon  at  the  earlier  period  of  which  ire 
knteak,  and  the  evidence  of  ownership,  lAiich  is  prima  /(xne,  afforded  with  nepect  to 
that  time  by  that,  poaaeanon.  Then  are  no  gronnds  upon  which  the  conrt  can  ioSgt 
that  If eean.  Fawoett,  PrMtonand  Company  were  ownen  at  anyeailiet  period  fhso  tiurt 
which  they  aay  they  were.  There  in  evidence  before  the  court  of  the  building  of  the 
ship  by  the  bnilders  and  the  poMeadon  of  the  ehlp  by  the  hnlldeni  in  their  yard ;  and 
in  that  stage  of  the  oaae  evidenoe  of  what  the  bnilden  admitted  or  said  concOTning  thkt 
ship  is  snrely,  we  aabmlt,  admissible.  Theysrej>rliiia/aci«  owners.  It  is  not  necessATj, 
of  coDTSe,  that  they  shonld  be  so,  beoHuse  it  is  possible  that  the  bnilders  might  have 
been  nnder  a  contract  which  might  haye  vested  the  property  from  time  to  time  as  the 
bnilding  proceeded;  bnt  it  might  not  have  been  under  such  a  contract.  It  ia  for  those 
who  affirm  the  exiatenceof  such  a  contract  to  prove  tt.  In  the  mean  time  and  until  the 
evidence  of  snch  a  contract  and  of  auch  a  vesting  of  title  is  given,  it  is  not  to  be  pre- 
snmedor  inferred  sgainat  the  evidence  of  posseaakin ;  and  an  act  by  the  builders  th:Mn- 
eelvea,  ao  far  aa  Ihe  evidence  before  your  lordahip  goea  with  regard  to  a  ship  in  thur 
yard,  and  the  intention  and  the  pnrpoae  with  which  they  were  acting,  ia  at  this  atago 
of  the  canae  in  itself  material.  I  aay,  botb  with  reference  to  their  declaration  and  tbe 
^nnrpose  of  their  operations  characterizing  the  ret  ge»t<B  of  their  yard,  it  is  proper  and 
l^t  that  this  evidence  should  be  admitted. 

The  Quhen's  Advocate.  I  am  sure  your  lordship,  in  coming  to  a  decision  upon  this 
very  important  queation,  wUl  bear  Id  miud  the  peculiar  character  of  the  proceedings  in 
this  case.  Yon  are  aware  that  it  ie  a  proceeding  jn  rem,  and  the  object  of  the  question 
Is  to  ascertain  what  the  character  of  the  r«a  ia ;  and  surely,  my  lord,  that  ia  a  proper 
queation  to  be  put  with  reference  to  the  builder  at  the  time  when  he  was  in  possesaum 
of  the  vessel  and  when  be  was  giving  orders  for  the  superintending  of  Ita  actual  con- 
struction at  the  time.  Hy  lord,  I  oan  aild  nothing  to  that  part  of  the  argument  which 
shows  that  the  ownership  of  Mesara.  Fawcett,  Preston  andCompany  does  not  exist  fur- 
ther bock  than  the  time  of  the  aeizure,  I  con  add  nothing  to  the  argument  which  my 
learned  friend  the  aollcitor  general  has  used.  But  I  sutymit  to  your  lordship  that  to 
abut  out  thia  evidence  before  the  prima /aci«  ownership  of  Mr.  Miller  as  the  builder  has 
been  displaced  by  any  evidence  on  the  other  side,  would  be  to  shut  ont  one  of  thentoat 
material  means  of  aacertnining  what  the  real  character  of  the  re»  itself  was.  I  there- 
fore submit  that  your  lordahip  nbould  admit  the  evidence. 

Sib  HuaB  Cairks,  My  learned  friends  who  appear  for  tbe  Crown  have  stated  ths 
grounds  on  which  they  aupport  thia  question.  I  cannot  help  expressing  aome  aurprise 
at  the  extremely  different  manner  in  which  they  put  forward  tboir  arguments,  aiga- 
menta  which  are  periectly  antagonistic  in  their  character.  I  will  take,  first,  the  at- 
torney general.  My  learned  friend,  the  attorney  genetul,  very  ftiirlv  puts  bis  argument 
in  a  way  coDaietent  with  hia  opening,  which  those  who  followed  him  have  not  done. 
My  learned  friend  the  attorney  general  very  &ir1y,  I  say,  pate  hia  argnnient  ia  this 
way.  He  says  there  were  certain  gentlemen  building  a  sJiip,  aetiag,  no  doubt,  meiely 
OS  bnilders  for  others 

Mr.  Attoenbt  Oehiuul.    No. 

Sir  Hogh  Ciiirnb.  My  learned  friend  most  not  tnm  from  Ub  opening,  for  yoni 
'lordahip  will  remember  what  his  opening  was.  He  said,  I  will  efaow  yoii  that  Hessia. 
HUier  were  bnilding  that  ship,  but  that  the  bnilding  of  the  ship  was  superintended 
and  controlled  by  othera,  who  were  interfering  and  directing  and  giving  orders,  and 
the  oonclnslon  must  be  that  they  were  the  persons  who  were  the  organizers  of  the 
bnOding  of  tbe  ship  for  the  purposes  which  they  had  in  view.  My  learned  friend,  of 
course,  cannot  depart  frum  the  opening.  Now.I  want  your  lordship  to  considersimply 
the  argument  put  forward.  Is  it  now  to  be  said,  that  if  a  builder  is  employed  to  biflld 
a  ship,  thsextent  of  hi»  agency  being  to  do  that  which  be  is  employed  tu  do,  and  noth- 
ing more,  if  he  chooses  to  say,  from  credulity  or  misapiJrehension  or  otherwiss,  in  some 
^a«siplng  conversation  to  any  third  party,  while  the  ship  la  going  on,  "My  notion 
la  that  that  ship  bnilding  will  he  employed  in  a  particnlar  way,"  thai  is  to  be  evidenoe 
-  against  those  who  oc  kj/polkeci  are  employing  him  to  build  the  ship  T  I  think,  if  that  is 
the  argnment  now  to  be  maintained,  your  lordahip  wiU  not  have  much  dlfflcalty  with 
it.  I  will  now  take  the  argument  of  my  learned  friend  the  stdicltor  general.  The  orgn- 
ment  which  he  pats  forw^  ia  npon  a  different  ground.  He  sayH,  supposing  it  was 
merely  to  identify  the  vessel ;  if  it  was  merely  to  identify  the  vessel,  yon  have  a  right 
to  ascertain  what  the  builder  called  her,  or  the  manner  in  which  he  spoke  of  her.  Aa 
to  the  way  of  identifying  her,  there  is  no  doubt,  first  of  all,  with  regard  to  identfty, 
and  there  is  no  need  to  ask  any  queation  as  to  the  identity  of  the  ship.  Bat,  in  the 
next  place,  I  demur  to  the  proposition.  I  aay,  if  there  were  an  issue  as  to  the  identity 
to  be  discussed,  as  to  whether  the  vessel  was  or  was  not  the  identical  one,  a  statement 
made  by  the  builder  in  conversation  could  not  aflfect  a  person  who  is  admitted,  for  the 
pnrpose  of  this  discussion,  to  be  the  real  owner  of  the  ship  at  the  present  time. 

The  next  observation  of  my  learned  friend,  the  solicitor  Renew,  is  this :  He  says, 
yon  And  the  ahlp  in  the  noaaeaaion,  at  a  particular  time,  of  Messrs.  Miller.  Possession 
is  jirima /ode  evidence  of  ownerahip,  and  the  Crown  are  entitled  to  aasnme.  for ^lU[.pniL 
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pose  of  lettinE  in  thia  eTidenoe,  that  Mr.  Miller  wsa  the  owner  *t  that  time.  In  the 
BtHt  plkce,  I  deny  that  there  ie  any  preBnmption  at  all  of  ownership  of  the  kind.  There 
are  oeitain  mice  of  law  with  regard  to  the  posaeBsion  of  lauded  properly  and  freehold 
estate,  saying  that  poBeeeaion  ehaU  he  prima  faoit  evideoce  of  owueMiip ;  but  I  say 
there  is  no  preeumption  of  this  land  wh«i  yon  are  dealing  with  the  circoouttanoe  that 
a  puticalar  ship  iB  in  thehandaof  ahnilder,  a  baildei  hy  trade,  whose  trade  is  to  build 
ehipa  fbr  other  people ;  there  is  no  prMnmptioD  at  all  of  ownership  necessarily  follow- 
ing ttom  the  poaeesaion — It  may  (H' it  may  not  be — there  is  no  preaamption  one  way  or 
the  other.  I  aak  yon  to  aee  what  ia  the  conaeqneuce  of  the  argmnent.  What  does  my 
learned  friend  Uie  Qneen'a  advocate  aayT  and  there  ia  no  better  way  of  putting  it'. 
Be  aays,  here  is  a  prooeedihg  by  the  Crown  in  ran,  bnt  the  way  in  which  it  ia  tried  is 
betweea  the  Crown  and  certain  defendants — certain  peraona  have  come  in  and  made 
an  affidavit  as  to  their  tieing  the  owaera  of  the  veaael.  And  then  I  take  the  worda  of 
m;  learaed  firiend  the  attorney  general,  who  aaya  that  it  moat  be  admitted  on  thia 
proceeding  that  Fawcett,  Preaton  and  Company  are  the  owuera  of  the  veaael,  as  they 
alle«a  they  are. 

iix.  Attormkt  Oxhrbal.  That  is,  at  the  time  of  the  seizure. 

Sot  Hugh  Cubns.  That  il  at  the  time  of  the  seizure.  Yont  lordahip  haa  very  prop- 
erly point«d  ont  that  it  would  have  heen  improper  sud  irrelevant  for  the  atQdavit  to 
haTe  atated  anything  more  thaa  the  owueiahip  at  the  time  of  the  aeizure.  Now,  it  is 
admitted  that  Heasis.  Fawcett,  Preston  and  Company  wore,  at  the  time  of  the  seizure, 
the  ownera  of  the  TaasaL  How,  take  the  case  of  aome  tobacco  that  is  seized  by  the 
Crown  aa  havinu  I>een  HraniFgled.  A  particular  person  comes  in  and  defends,  and  la 
admitted  to  be  the  owner  ot  the  tobacco  at  the  time  of  the  eelznre.  Would  anybody 
mean  to  aay,  for  penalties  or  for  oriminal  ponishments,  that  you  could  give  evidence 
by  aome  former  owner,  or,  I  will  aay,  holder.  I  will  not  oae  the  word  "owner,"  but,  in 
order  to  make  It  more  like  the  prBaent  coae,  I  wiU  say  some  former  holdor  of  t^e  to- 
bacco, aomeperaon  in  whoae  poaaesaioQ  the  tobacco  waa  a  year  ago.  If  this  peraoD 
aaid  thia  tobacco  ia  tobacco  which,  according  to  my  notion,  will  be  smuggled  here- 
after, doea  anybody  mean  to  aay  tliat  the  person  admitted  to  be  the  owner  at  the 
tiffiiB  of  the  seizure  ia  to  be  honnd  by  a  goealping  atatement  of  that  kind,  of  every  per- 
son in  whoae  banda  that  tobacco  may  happeu  to  have  been  foond  for  ten  minutea  since 
die  time  of  its  mano&otnret  I  apprehend,  my  lord,  that  a  more  nnaubetaiitial  argn- 
ment  was  never  aabmitted  to  the  eourt,  and  I  hope  yonr  lordahip  will  not  accept  it. 

liOitD  Cbibt  ButON.  It  appears  to  me  that  I  cannot  receive  the  atatement  of  the 
deolaratioaa  or  expreaaiona  of  Mr.  Miller,  aenior,  for  the  purpose  of  producing  any  auch 
effect  aa  the  object  which  is  pnt  forward.  I  think  the  qneation  that  has  been  raised 
about  the  rule  of  evidence  in  thia  caae  might  be  very  ahortly  disposed  of  in  thia  way : 
The  preeent  ia  a  proceeding  against  one  aet  of  defendants.  Now,  neither  Mr.  Millet 
nor  tae  aona  of  Mr.  Miller  ore  portiea.  Either,  then,  the  svideaoe  to  be  given  would 
prove  nothing  againat  them  or  any  one  elae;  or  if  it  would,  it  would  be  au  admission 
by  one  man  of  another  man'a  guilt,  and  I  think  that  ia  not  evidence  that  I  can  receive. 
Bnt  I  do  not  think  it  right  to  leave  the  qneetion  merely  in  that  dry  and  short  way,  but 
to  notice  the  arguments  that  have  been  osod  oa  the  port  of  the  Crown.  With  respect 
to  the  owncrahip  of  the  veaael,  there  con  be  no  doubt  that  in  one  senae,  while  the  ship 
was  Btill  in  the  handa  of  the  ahip-builder,  and  not  yet  perfect,  the  contract  not  being 
comploted,  in  one  sense  it  may  be  said  to  have  been,  and  probably  really  waa,  the  actuM 
prop^y  of  the  builder.  But  inasmuch  as  the  evidence  before  ma  now  ia  that  the  de- 
lanaantain  this  information  claim  that  it  was  theirs  at  the  timeof  aeizure,  Imuattake 
that  primtt  /acU  to  be  true ;  and  then  1  think  it  does  not  at  all  follow  that  they  wwa 
not  tne  peraona  who  employed  Mesacs.  Miller  to  bnild  the  ahip ;  and  thongli  in  one 
aenae  it  might  be  aaid  to  be  Meaars.  Miller's  property  till  they  had  parted  wiui  it.  yet 
they  were  emploved  to  oonstmoC  the  veaael  on  beh^  of  thoee  who  ore  now  mailing 
the  claim  npoa  this  infbrmatioii.  Now,  wonld  a  declaration  of  any  sort,  the  tendency 
of  which  would  be  to  produce  an  impresrion  or  to  give  a  character  to  the  vessel,  would 
a  declaration  by  the  snip-builder  at  all  be  binding  against  the  person  who  employed 
him  to  build  the  ship  T  He  is  emploved  to  batld  the  ahip ;  he  is  not  employed  to  make 
anv  admiaaioDS  or  statements  as  to  tne  natnre  of  the  ahip ;  he  is  employed  simply  to 
build  it.  Bnt  now  it  might  happen,  and  what  waa  suggested  in  the  coarse  of  the  argu- 
ment by  the  attorney  general  wonld  lie  perfectly  true.  If  aome  direction  were  given 
to  build  It  In  a  particiuar  fa^on,  and  aa  the  reoaon  aomething  were  poiuted  out,  that 
poasibly  mi^fht  bo  evidence;  but  the  officer  who  ia  now  in  the  wttueaa-box  I  do  not 
OBderatamd  to  have  hod  anything  to  do  with  the  building  of  the  ship  at  alL 

The  QuuKN'e  Advocate.  Be  ia  the  watchman  of  the  yard,  my  lord. 

LoKD  Chief  Bajiok.  So  be  may  be,  bnt  he  hod  notlimg  to  do  with  the  actual  oon- 
etmction  of  the  veeseL    Aasoming,  then,  ttiat  the  veeeel  waa  not  the  property  of  the 

" "  at  all  afibot  their  employees.    Weoauput 

J ,„j Bnpposiuga  honaebrrakBr  were  to  em- 
ploy a  ohoemaker  to  make  a  paii  of  ahoea  to  give  facility  to  his  depT«datioua  by  being 
penfoetly  noiaeleas,  wonld  the  deelaration  irf  the  shoemaker  that  he  was  oonabraetlug 


Mesers.  HUler,  no  declaration  by  them  could  at  aU  afibot  Ui^  em^ 
that  certainly  in  a  very  intelligihle  instanoe.    " ' ' ' 
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thow  ihoea  BO  «8  to  nukke  the  least  poadble  noise  be  ovidenee  agMiut  the  party  employ- 
]iig  him  If  he  were  eh*rged  with  houaebteakiiig  1  It  wonld  Bot.  I  think  thftt  u  an 
iUnatration.  wbioh  to  my  mind  eleuly  proves  the  preeent  osm,  thongh  it  oertainly  baa 
not  the  dignity  whiob  belonga  to  the  pMssat  iaqniir.  It  is  my  opinion,  therefoTe,  that 
I  ennnot  raoelre  thia  evidenoe.  Befbra  I  flnish  my  Judgment  npon  the  enbjeet,  I  wonM 
with  to  tay  that  I  eztiemely  approve  of  the  oandot  on  the  part  of  the  ooiuuel  for  tjbie 
Crown  in  meeting  the  ease  nlnv,  andatonoeatatiiiawhatlBthBol^eetof  theqneetioa 

.^1  _L.i  j_  .1. 1 — 1 iF^i.  ii jji  draw  from  it.    My  imprewirm  is, 

ime  weight  or  effect  in  the  present 
inqaiiy,  I  thinlc  it  cannot  be  given  in  erideooe  againat  the  present  defendants.    If  the 

EeiBou  who  is  Hnppoeed  to  mAe  the  atatement  made  it  frola  any  knowledge,  made  it 
y  any  aathority,  and  made  it  under  oiioamatanoea  that  would  gire  any  weight  to  his 
opinion  or  to  the  expnaeioDB  which  he  need,  he  might  be  called  as  a  witness  to  say, 
"1  gave  it  that  ohaiacter;  I  called  it  by  anch  a  name,  beeaoae  I  knew  by  the  intima- 
UoDBof  A,  B.  C,  D,or  ao  on,  that  ao  and  so  was  to  take  place,  and  theiefore  I  fi»med 
that  oouclnBion." 

Hr.  AiTORNST  Qkhkrai.  Hy  lord,  I  mention  this  now  to  avoid  any  mianndoistand- 
ing  on  the  part  of  your  lordship.  I  shall  feel  it  my  dnty  to  tMider  a  bill  of  eioeptioaa 
to  yonr  lordship  npon  the  wjeotion  of  this  evidenoe. 

Lord  Chieit  Babok.  If  yon  will  allow  me,  I  will  speak  to  my  brother  Martin  npon 
the  Bubjeot.  I  aasnie  yon  I  believe  I  have  decided  according  to  the  rule  of  evidraioe. 
I  asBnre  yon  I  think  I  should  very  much  endanger  yoni  proceedings  if  I  were  to  admit 
the  evidence. 

Mr.  AiTOKNXY  Gbnsrai.  We  have  oonaidared  the  matter,  my  lord,  and  of  ooniBe 
we  bow  to  yonr  lordahip'H  decision. 

Lord  Chikf  Babok.  1  think  I  should  put  in  peril  the  whole  prooeedinn  if  I  prere 
to  admit  the  answer.    If  you  wish  me  to  do  so,  I  will  consult  my  orother  Martin. 

Mr.  Attormby  Gskkkal.  I  do  not  expreas  any  desire  upon  the  subject.  I  only  ex- 
press the  wish  that  it  should  not  by  any  means  surprise  yonr  lordship  i^  at  the  proper 
time,  a  bill  of  exceptions  is  tendered. 

IiORD  CHisr  Babon.  Can  a  bill  of  exceptions  be  tendsmdf  I  see  under  the  new  aot 
that  it  may  be  so. 

Mi.  AiTORmT  QsHnui.  It  is  youi  lordship's  ruling,  and  of  course  we  bow  to  it 
with  every  respect  npon  thla  matter  of  law. 

QuEBN'e  Advocatb  (b>  tits  kUmm.)  Do  yon  know  the  firm  of  Fawcett,  Preston  and 
Company  f — Yes. 

Do  you  know  any  of  the  men  whom  they  employ  by  aight  f— No. 

Do  you  know  a  poison  of  the  name  of  Hamilton,  a  Mr,  HamUton  1 — I  have  aerai  hint. 

Have  yon  ever  seen  him  in  Meesn.  Miller's  yardt — 1  have. 

Have  yon  ever  seen  him  there  during  the  course  of  the  .building  of  the  vessel  Alex- 
andra t — Yea. 

Have  yon  seen  him  there  more  than  onee  t — Yea. 

Prequentiy  I — Yss. 

Ton  say  mwuently  t — Tee. 

Can  yon  tell  at  all  how  ofbea  I—Yea ;  once  a  week,  or  twice  a  week. 

Did  he  take  any  notice  of  the  Alexandra  (I  do  not  aak  yon  what)  when  he  came  Into 
theyardl— Yes,aUttle. 

Did  anybody  eome  with  him  f — Yes. 

On  those  oeoaeionsf — Yes. 

Do  you  know  the  name  of  that  geuUemant — Bolloch,  I  believe. 

Did  they  ever  look  at  the  Alexandra  together! — Yea. 

Hote  than  oncef — Yea. 

Besidea  looking  at  her,  did  they  do  anything  with  rsqieat  to  hei  t — No. 

I  do  not  aak  yoD  what ;  did  they  give  any  orders  rejecting,  her  T — Not  that  I  am 
Bwaroof 

Lord  Cbibf  Bakoit.  They  did  nothing  bat  look  at  her;  they  gave  no  orders T — No. 

QuxKN'a  Advocate.  Did  yon  ever  hen  Mr.  Hamilton  apeak  to  Mr.  Miller  npon  the 
Bubjeotof  the  Alexandrat  Idouot  ask  what  he  said,  but  did  yon  evw  hear  himl — 
Tea. 

IHd  yon  heai  him  do  that  more  than  once  1 — Tea.  onoe  at  leaab 

Did  yoa  ever  hear  tUa  penon  of  the  name  of  Bollooh  that  yoa  have  mentioned  apeak 
to  Mr.  Miller  t— Tea. 

Upon  the  sabjeot  of  the  Alexandia  *— Tea. 

Do  yon  know  a  Ur.  Mann  f — Tes,  1  do. 

What  firm  doea  he  belong  tol— Hossrs.  Fawcett,  Freaton  and  Company. 

Have  yon  ever  seen  him  on  board  the  Alexandra  f — I  have. 

When  t— At  different  times. 

While  she  was  In  coarse  of  conatmctioa  T — Tea. 

Have  yon  ever  heard  him  give  any  oidera  raspeeting  herf— No> 

Didyoaaay  yon  had  seen  him  more  than  onoe  f—Aa.  .  , 
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How  often  do  yon  tbink  yon  have  seen  Mr.  MUlei  oa  boud  the  Alexandra  T — It  might 
be  three  or  fbnr  time*. 

That  was  while  eha  wm  in  oonrse  of  bnilding  In  the  ;«rd  t — Tea. 

When  be  came  did  he  stay  a,  ehort  or  long  time  when  he  w aa  on  board  I — Perliapa  he 
would  be  au  honr  or  half  an  boor. 

On  board  the  Alexandra  t — To  and  fro. 

Did  ^-on  erer  see  him  go  on  board  uty  other  ahip  when  he  was  tliere ! — I  do  not  rec- 
oUect  it 

Ab  to  Mr.  BnDooh  and  Hi.  HMnilton,  when  tliey  came  to  the  yard,  how  did  they  get 
inf — Thronah  the  yard  gate. 

Who  let  them  in  t— UvBel^  for  one. 

LoKS  Cbikt  Baron.  Yon  mean  they  got  in  exact];  like  other  people  t— Tea,  Joat  ao. 

QuKSN'a  Advocate.  Did  they  have  an  order,  or  did  they  come  in  like  anybody  elae  P— 
They  had  an  order  from  one  of  ns. 

Waa  that  the  order  nsnally  given  to  everybody,  or  was  it  a  particnlar  order  t— No. 

Wliat  was  it  1 — Generally  an  order  for  them  to  go  tluough,  that  is  alL 

Waa  it  the  nsnal  or  was  it  a  partionlar  order  t-^ot  a  parttcnlar  order. 

Lord  Chief  Baboh.  Had  the  order  anything  to  do  with  the  Alexandra  f—lfot  tliat 
I  am  aware  ot 

Waa  it  merely  to  let  them  into  the  yard  T — To  come  into  the  yard. 

The  Queen's  Advocate.  When  Mr.  Mann  came,  did  yon  see  him  so  on  board  the 
Alexandra  In  company  with  Idx.  Bnllooh  or  itr.  Hamilton  at  any  time T— No. 

Crofls-examined  by  Mr.  Karht.akk  : 
Let  OS  nndustand  what  yon  were  exactly ;  yon  were  a  watduoan,  were  not  yon  t — 

Yon  had  nothing  on  eortli  to  do  with  bnildiiut  ahipat — No. 

I  beUeve  yonr  duty  wis  to  stand  at  the  gate  P— Yea. 

And  yon  continued  that  duty  until  you  were  discharged  1 — Yee. 

When  did  Mr.  Millei  diaoharge  yon  i — 1  do  not  know. 

Ton  have  not  the  least  notion  when  that  was  T — No. 

That  yon  awaai  I — Yea. 

Ton  are  aure  you  were  discharged  f — Yea. 

You  tetl  thoee  gentlemen  that  yon  have  not  the  leaat  notion  when  t — No. 

jjast  ThoTsday,  i 

""  ittfia..._     

it  done  t— When  I  was  leaving  the  office. 


When,  not  why,  is  my  question  f — On  the  Tbnraday,  perhaps  it  might  be. 


When  was  it  that  yon  were  discharged  from  Mowrs.  UlUe^s  f — I  do  not  know. 

When  was  it  done  t— When  I  was  leavtu  the  office. 

Bow  long  uof— That  makes  aSi  the  diS&anoe;  perhaps  six  weeks. 

After  yoQ  lut  tbem  what  did  yon  do  T — Nothing  at  alL 

And  yon  have  been  doii^  notoinK  ever  unoe  t— Tes,  I  have  done  something. 

What  have  yon  been  doing  aincel — Driving  a  car. 

Driving  a  cab,  is  it  I — Yea. 

Afl«i  yon  had  left  Measra.  Miller's^  did  yon  go  and  see  a  man  called  Barnes  t — No. 

Did  yon  see  him  f — T  have  seen  him. 

Did  yon  take  Bamee  down  to  Ui.  Magoire's  T — I  did  not. 

Did  yon  know  that  he  went  I — No. 

That  yon  sweai  t — Yes. 

You  do  f — Yes. 

Did  yon  take  him  to  Consins'a,  to  a  man  ccdled  Consins  1 — No. 

Did  yOQ  see  bim  tbeief— No. 

Do  yon  know  Mr.  Magnire  1 — Yes, 

What  is  be  f— He  is  a  detective. 

Did  yon  see  Messrs.  Dnncan,  Bqnwey  and  Ckmipany  t — I  did  not  see  them. 

Didyongo  to  tlie office f— No,  not tbat  1  am awaie «£ 

Yon  are  Gkely  to  know  if  yon  did  go,  yon  knowt — Yes. 

Didanybody  from  their  office  come  bo  yonT — Wbeie  is  tiieir  office  f 

Never  mind  that.  Did  anybody  from  Messrs.  Doncwi  and  Sqnarey's  office  come  to 
you  I — I  do  not  know  anything  about  it 

How  long  after  yon  bad  been  at  Mr.  Miller's  did  yon  see  Hagiiiref— A  fortnight  or 
thiee  weeks,  perhaps. 

Mr.  Miller  has  a  considerable  sbip-bnilding  yard,  has  be  notf— I  believe  so. 

Yon  are  not  prepared  to  swear  that,  are  yonT~-No. 

Although  yon  were  there  many  months  f— Yes. 

How  many  months  were  yon  there  t — Twelve  or  fifteen  moutba. 

A  good  many  people  came  to  the  yard  on  bnalnfiBB  I — Yea. 

A  ovat  many  In  the  conrse  of  the  day  T— Yea;  they  do. 

And  your  place  was  at  the  gate ;  not  in  the  yard  among  tlw  ships,  WM.it  t — Ho. 

In  the  gate  I — Gener^ly. 

Yon  say  yon  believe  tbat  Mi.  Bnllocb  came  t — Ym.  i  ~~  j 
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Wh&t  do  yon  know  of  Hr,  BnllMb  T    Did  yon  orer  see  him  f    How  do  yon  know  it 
was  Mr.  BuQocb,  the  pereoo  who  came  ^-He  ie  a  little  mjtn. 

How  do  fon  know  that  it  is  Mr.  Bnllocht — I  do  not  know  that  H  is  he. 

It  is  eaay  to  mj  Mr.  Bnlloch  came  there ;  how  do  you  know  it  waa  Ur.  Hamilton 
came  !--I  saw  bim. 

How  do  yon  know  him  T — I  know  him  perfectly  weU. 

Bow  do  yon  know  him  f — I  know  him. 

Did  yon  ever  apeak  to  Mm  in  yonr  life  1 — Ym. 

What  did  yon  say  to  him  t — I  do  not  know.  , 

Ton  let  him  thronsh  the  gate  and  oat  again,  did  yont — Tea. 

Is  that  what  yon  uiow  of  him  t — Yea. 
-Is  that  elU  yoa  know  of  Mm  T — Not  exactly. 

Did  yon  ever  speak  to  him  except  when  letting  him  throngh  the  gate  and  ont  again  T 
I  have  at  other  timea. 

When  yon  went  into  the  serrice  as  watchman,  hod  yon  been  in  the  police  force  t —  I 
had. 

How  long  had  yon  been  ont  of  the  police  force  when  yon  went  as  watchman  f — I  can- 
not say. 

Have  yon  got  the  least  notion  f — No. 

Not  the  least  t— No, 

Several  years  t — No. 

Severai  months  1 — Peilwpa  eighteen  months,  as  near  as  I  can  state. 
Be-ezamined  by  Mr.  AiroiufET  Qenkbal; 

Tonmentionadaperaonof  thenameofBnlloch;  was  he  called  "Bolloch"  In yonrhear- 
ing  whenever  he  was  spoken  of  T — I  oannot  say. 

iHd  yon  ever  bear  Mm  called  by  his  name  T — I  do  not  knoii^ 

Did  penonH  give  any  name  when  they  entered  the  gate  at  yonr  master^  bnUding- 
yardT— Tee. 

Did  yon  take  their  names  t — Sometimes  they  might  and  sometimes  they  might  noL 

Sometimes  the  oamea  were  taken  f— Yes,  some  of  them. 

While  yoa  held  your  place,  was  any  name  given  by  this  person  whoee  name  yon  say 
waa  BnUooh  I 

Mr.  KAiteuKB.    What  do  yon  mean  by  thatt 

Mr.  Attobhbt  Oenssai.    Given  by  Mr.  Bnlloch  f 

Witness.    No. 

Am  I  to  nndeistand  that  Mr.  Bnlloch  never  did  to  yon  gire  a  name  T— No. 

Are  yon  snre  that  he  came  with  Mr.  Hamilton  f — I  have  seen  him  with  Mr.  Hamilton. 

Cui  you  describe  the  sort  of  man  that  yon  call  Hi.  BoUoeh ;  what  sort  of  man  was  he  t — 
A  little  man,  with  dark  whiskers  and  beard. 

Lord  Craxr  Barom.    A  little  man  with  short  whiskers,  is  that  what  yoa  said  f — A 
little  man,  with  dark  wMskers. 

Mr.  Attornict  Gexriui.    Was  be  dressed  In  any  particular  way  that  yoa  can  speak 
tol — I  do  not  know. 

Ton  oannot  speak  to  Ms  drees  f — No. 

The  witneaa  withdrew. 

Mr.  WaiLui  Barkks  sworn ;  examined  by  Mi  Locke. 
Do  yon  Uve  at  No.  7  Longville  street,  Toxteth  Park,  Liverpool  T — Yes. 
Are  you  an  engineer  I — An  engine-dnvei. 

When  did  yon  go  into  Messrs.  Miller's  employment  T — It  is  turned  foor  yeais  ainoe 
first  I  went  into  theii  employment 
Into  tb^  sUp-boilding  yaid  at  Toxteth  Dock  I— Yes. 
What  employment  bad  yon  there  f — At  driving  Mr.  MiUer's  engine. 
When  did  you  leave  them  t — It  is  neariy  three  months  ago. 
For  what  reason  was  it  that  yon  left  tbem  1 — I  oommitt^  myself. 
In  what  way  did  yon  commit  yourself  f— I  got  a  sap  of  drink  and  went  away  from 

Do  yon  reoolleet  a  steamship  called  the  Oreto  that  waa  bnilt  in  their  yard  f — Tea. 

Was  she  bnilt  b^  Menn.  MQler  I— Yes. 

How  Jong  ago  is  that  t — I  think  it  would  be  abont  sixteen  months  since  she  went 

Was  she  launched  abont  sixteen  months  ago  f — Tea,  I  tiilnk  so ;  I  am  not  exactly  eai«. 

Do  yon  leoolleot  two  gunboats  called  the  Pengnlu  and  the  Steady,  being  boilt  in 
your  yard  f — Yds. 

Were  thoae  baUt  for  the  English  government  f — Yes,  I  believe  so. 
'  Gunboatef — Te«:  they  were  called  gunboats. 

The  Pen^iain  and  tJie  Steady  T — Yee. 

Ilieae  were  bnilt  by  Messrs.  Miller  for  the  English  Bovemment  1 — Tec 

Abont  three  years  ago,  was  itt — Something  ahmt  three  yean  ago.  t 
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Toa  knoir  ft  gonboftt  I  enppOMfrom*  bnmboftt;  70a  know  &  gunboat  when  you  see 
it  T— Yee,  I  know  euob  things ;  it  was  bnilt  properly. 

Ton  know  that  the  FenKoln  .and  Stead;  were  both  gonboata,  and  bnilt  as  gnn- 
boats  T—Yes,  and  called  ganboats. 

Do  f  on  KooUect  tbe  screw  staamer  o^ed  tbe  Alexandra  being  bnllt  there  I — Yes, 
Did  Ton  freqneDtly  go  over  her  whilst  she  was  bollding  t — Yes,  at  dinner  time,  and 
breakuiat  time,  and  that. 
What  is  she  like  t — She  islike  the  other  gnnboats,  only  smaller. 
la  she  like  the  Oreto  f— Yes,  she  is  like  her,  only  smaller. 
ZJke  the  Oreto,  the  Pengoin,  and  the  Steady,  only  smallert — Ye^  only  smaller. 
Do  yon  recollect  during  the  time  that  the  Alexandra  was  being  bnilt  Captain  Tewier 
coming  to  your  ywdt — Yea. 

Who  was  he  f— I  believe  that  he  was  the  captain  of  the  Phantom. 
What  was  the  Phantom  t — She  was  a  et«el  boat. 
Was  she  both  steel  and  st«am  f — Yes. 

Where  was  the  Phantom  beinK  built  f — In  Messrs.  HilWe  yari. 
Was  the  Alexandra  being  built  at  the  same  time  as  the  Phantom  t — Tes. 
And  when  Captain  Teasier  ooma  what  did  he  dot    What  veesel  did  be  look  att — 
He  merely  nsed  to  so  ronnd  and  have  a  look ;  he  never  took  so  mnoh  notioe  of  ttie 
gnnhoat,  at  least  of  the  Alexandra,  as  he  did  of  the  Phantom. 

Did  he  take  notioe  of  the  Alexandra  1— Yes,  Jnst  looking  ronnd  her ;  I  never  saw  him 
^ve  any  iDstraotions. 

Yon  never  saw  him  give  any  instrnations  abont  the  Alexandra  f — No. 
Have  yon  heard  him  give  instmctions  about  the  Phantom  T — No,  I  never  did. 
Whiofa  were  the  veasda  he  went  to  look  at  when  he    came  into  the  yard  T — Chiefly 
the  Phantom. 

WoB  there  any  other  vessel  that  he  looked  at  T — Tes,  tha  Alexandra ;  he  need  chiefly 
to  go  ronnd  and  have  a  look. 

Did  yon  know  of  his  going  round  and  looking  at  other  vessels  besides  the  Phantom 
and  Alexandra  I — Yes ;  he  nsed  to  go  ronnd  and  look  at  them  all. 

Have  you  heard  him  giving  direotiooa  about  the  Phantom,  do  yon  say,  or  notT — I 
am  not  certain.  ^ 

Do  yon  know  Mr.  ^>Bers  f — Yes. 

Who  is  Mr.  Speers  T— Mr.  Speers  !s  Meesn.  Fawoett,  Preston,  A  Co.'b  overlooker. 
Do  yon  know  him  t — Yes. 

How  long  have  yon  known  him  T — Ever  since  I  first  went  to  work  for  Messrs.  Miller. 
Heesrs.  Fawcett,  Preston  &,  Co.,  ore  engineers,  are  they  not  T—Yes. 
When  Speers  oame  to  youi  yard,  what  nsed  he  to  doT— He  seldom  nsed  to  oome  nn- 
lees  they  were  boring  the  stem  posts  for  the  screw;  he  nsed  to  superintend  that. 
What  vecsel  I — In  both  tbe  Phantom  and  the  Alexandra. 
Yon  were  boring  ont  tbe  stem  posts  of  the  Alexandra  t — No,  I  was  not. 
Tbe  men  were,  and  von  saiv  them  doing  ttt — Yes. 

What  were  they  boring  out  those  stem  posts  In  the  Alexandra  fort — For  the  screw 
shaft  to  work. 

Messrs.  Fawoett,  Preston,  and  Company  ftimi^ed  the  machinery  too  t — I  was  led 
to  onderstand  so. 
For  the  Alexandra  t — Yes. 

Was  it  bronght  ftom  their  place? — I  cannot  say  it  was. 

When  it  came  there  did  Mr.  Speers  superint«nd  it  1 — No,  he  used  only  to  Bnperlntond 
the  boring  out ;  it  was  Messrs.  Fawoett,  Preston,  and  Company's  men  that  were  there. 
In  the  Alexandra  t — Yes,  and  the  Phantom. 
They  bored  ont  those  vessels  t— Yes. 

What  was  bronght  there  to  be  put  into  the  Alexandra  f— I  did  not  see  anything 
brtroght  there,  only  the  boilers. 
Who  bronght  the  boilers  I — I  cannot  say  who  brought  them. 

Where  were  they  pot  on  board  the  Alexandra  T — In  the  dock.    I  did  not  see  them 
put  on  board.    I  saw  thorn  alter  they  were  in. 
In  tbe  Alexandra  t — Yes.  * 

Where  was  it  thot  yon  saw  tbem  In  the  Alexandra  1 — In  Toxteth  Dock. 
Were  any  of  Heesrs.  Pawoett  and  Preston's  people  there  then  t — Yes ;  the  boiler 
makers. 
Some  of  the  boiler  makers  in  the  employ  of  Messrs.  Fawoett  t— Yes. 
They  were  in  the  Alexandra  then  1 — Yes. 
It  woold  be  about  those  boilers  f — Yes. 
Have  you  seen  Mr.  Speers  there  too  f — Yes- 
Do  yon  recollMt  tbe  Aleiandra.beiDg  launched  f— Yes. 
ThatwasisMarchlast,  was  itt—I  think  it  woold  be  about  that  time.    ("'oi^qIp 
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Do  jon  know  Hr.  Mann  T — Ym ;  I  uw  htm  In  the  yard. 

Wbo  li  Mr.  HanTi  t— A  toll  gentleman,  leanisb,  rather  like  a  gentleman  I  see  cm  tha 
Other  Bide  of  the  court. 
He  is  one  of  the  firm  of  Faimett,  Freeton,  and  Company  f— Tm  ;  I  believe  ao. 
Croea-oianiinad  by  Mr.  Mijjati  - 


had  nothing  in  the  world  to  do  with  the  Bfalp-bnildingf — No. 


en^, 

Hot 
since  flist  I  went. 

Had  yon  been  there  all  that  time,  or  had  yon  been  aw«y  oeoadonallyf — No,  I  b$A 
I>een  away. 

Ton  loft  them  three  months  ago,  I  think  yon  sayf — Tes,  abont  three  months  ago. 

'What  have  yon  been  doing  since  you  left  t — I  have  been  driTing  apatent  steam  ham- 
mer since  that. 

Where  at  t — At  Mr.  Ryder's,  the  ship-builder. 

Have  you  been  there  the  last  two  or  three  weeks;  are  yon  in  their  employ  now  t — I 
work  for  Messrs.  Csto  and  Miller. 

Ton  are  in  their  employ  now,  are  voa  T— Tee,  1  was. 

Were  yon  diaclurged  from  there  also  f— No ;  I  bad  to  eome  away  frinn  them  to  attend 

How  long  ago  was  that  T'-It  will  be  a  fortnight  to-moirow,  I  think ;  a  fortnight  on 
Thnraday ;  that  is  the  real  time. 

Yon  say  that  three  years  ago,  I  think,  some  gnnhoats  were  boilt  for  the  gorem- 

What  vessela  w 
There  was  one  cs 

What  sort  of  vessel  is  that  T — She  is  an  iron  boat. 

LoBD  Chikf  Babon.  How  many  Teteels  were  in  conrse  of  hoildlng  in  the  yard  tlto- 
getherl — Poor. 

Mr.  HzLLifiH.  The  HnddersAeld  t— Tee ;  the  Enddenfleld,  the  Alexandra,  and  the 


I  think  yon  say  that  Captain  Tesder  need  to  oome  and  look  ronnd  the  yud,  bat 
priDcipslly  St  the  Fhaatom  I — Friociiially  at  the  Phantom. 
What  Bort  of  a  boat  is  the  Phantom  f— She  is  a  steel  boat. 
Is  she  a  gnnboat  t — No ;  not  that  I  know  of. 
Is  she  a  merchant  Teasel  f — She  is  like  a  nerchant  vesaeL 

Re-ezamined  by  Mr.  Lookx  : 

Ton  say  that  yon  now  Vork  fbr  Messrs.  Cato  and  Miller  T— Tes. 

Whore  do  they  carry  on  their  bosinesel-— At  the  side  of  Oie  Branswiok  Qravlng 
Dock. 

At  Liverpool T — Tea;  at  LlrenMoL 

Ton  are  still  In  their  employ  r— No;  I  had  to  leave. 

Had  yon  to  leave  to  coma  np  to  town  T — Tes. 

When  yon  get  away  from  the  bnsiness  which  brought  yon  to  town,  are  yon  g<^g  to 
Liverpool  then  f — I  suppose  so. 

And  going  into  their  employ  again  T — I  think  so.    Perhaps  I  may. 
•    Perhaps  somebody  will  have  ooonpied  your  place  T — Yes. 

The  witneiM  vrithdiew. 

Ur.  AiJTtATTpBH  Robinson  sworn,  and  examined  )iy  Ur.  JoMsa 

I  believe  yon  are  a  Joiner,  living  in  Liverpool  f — Tee. 

Ton  were  formerly  in  the  employ  of  Messrs.  Fawcett,  Preston  and  Company  t — I 

How  long  since  is  it  that  yon  have  leit  T — I  left  abont  two  months  ago. 

Was  it  yonr  business  there  to  make  gon  carriages  T — Tes ;  that  was  my  employment 

LOBp  Chief  Baron.  What  is  the  name  of  yonr  employers  I — Messrs.  Fawoet^  Pies- 
toD,  and  Comptmy. 

Mr.  Jones.  Was  it  yonr  bnsiness  to  make  gnn  carriages  f — Sometimes. 

Do  yon  remember  in  particnlor  making  gun  oarriBges,  or  helping  to  moke  gun  car- 
riages, for  throe  guns  in  particular  f — Tes. 

What  were  the  guns  that  yon  were  making  gun  oanriagei  fin'T— nvot  guns. 

How  many,  I  mean  J— Tiuee. 

Was  there  one  large  gnn  1 — I  believe  there  was. 

And  two  other  smaller  guns  1 — Yes. 

There  was  also  helpingto  make  these  gnn  carriages,  I  believe,  a  man  named  Joseph 
Carter,  was  there  not  t—^ee.    I  knew  a  workman  by  that  name.    ,    l^  ,0<)^MC 
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How  loi^  wBEB  70D  omployed  in  malring  theM  gun  owrtagea  I — I  wm  TMioiuly  em- 
ployed — Dot  ooDsttiiittf . 

WMlfl  ycm  wen  ao  employed,  did  Hr.  Hamilton  come  to  tba  pcemiMeT — I  ha-Yo  aeon 
Ikim  at  timtm,  aevmal  geutlemeli 

I  WBB  Just  Baking  at  pmeut  about  Mr.  HtunUton;  did  ha  omne  in  oompany  with  any* 
body  else ;  will  you  tell  me  T~^I  hare  seen  a  gentleman  called  Mi.  Hamiltim. 

Did  he  oome  than  while  yon  were  making  these  gaa  oarriagesT — Yea. 

Did  he  iiupect  the  maldng  of  the  gan  oarriagea  I — Merely  looking  at  them. 

Do  yon  know  the  boat  Alexandra)— Yee. 

Have  von  done  any  work  npon  that  boat  while  ahe  was  in  Meaan.  Miller'a  yard  I — 
VoTlittla. 

What  was  it  that  yon  did  I — I  waa  ahont  an  honr  BomeHmea  in  fixing  a  fnune  fat  the 
pitch  of  the  nrapeller  diaft. 

Bj  whose  oirectaon  did  yon  do  that  T — By  ooi  foreman's. 

WboM  forenuw  waa  it  that  gare  yon  that  ditectiou  l—MeMra.  Fawoett  and  Preston's. 

LOBD  Chuv  Baboh.  He  aaya  onr  foremui ;  tiiat  would,  of  oonne,  be  the  Ibreman  of 
the  penon  by  wbiwi  be  waa  employed. 

CTaas.examined  by  Sir  Huqh  CAiKNa  : 

Heaais.  Fawcett,  Pieaton  and  Company  ei«  very  BztenslTe  engineers,  aie  they 
not  f— Tee. 

They  make  a  great  many  steam  engines,  do  they  not  f — Yea. 

For  steam  TeeaeJs  I — Yea. 

They  make  a  oreat  manv  gnni,  do  they  not'f — SometLmea. 

A  gpod  many  in  a  year  f— Yea. 

And  have  done  ao  for  many  years,  do  yon  not  know  T — Yea. 

How  long  have  you  been  with  them  T — I  was  twenty-two  montha. 

And,  I  aappoae,  you  saw  a  good  many  gima  made  in  thai  time  I — Yes. 

And  gun  coiriagee  I — Yea. 

Why  did  yon  leave  those  with  whom  you  had  been  living  for  thia  time  t  What  was 
the  raaaon  t — To  enit  myself  better. 

Yon  stmok  for  higher  wagea,  did  you  t — No ;  we  did  not  strike. 

You  yourself  atrnck  T — Yea;  it  waa  to  suit  ourselves  better. 

You  wanted  higher  wages,  and  you  did  not  got  them,  and  you  werediscI^gedT — No; 
'we  did  not.    We  were  not  discharged;  we  went  without  being disohatged. 

There  were  a  good  many  visitors,  were  there  not,  In  the  liabit  of  going  to  Messrs. 
Paweetf  a  works  to  see  what  was  done  there  T — Yea. 

The  witness  withdrew. 

Mr.  Joseph  Cabtsr  sworn,  and  examined  by  Mr.  Attokkks  Oesxral: 

Are  yon  a  joiner,  living  at  Liverpool  T — Yes. 

Were  yon  in  the  serrioeof  Messrs.  Faweett,  Pieaton  and  Company  of  that  town  for 
aome  time  t— Yes. 

How  long  t— Seven  or  eight  or  nine  months. 

Are  yon  out  of  tbeli  eeivioe  now  t— Yes. 

WhfOk  did  yon  leave  their  servteef — It  would  be  three  or  fcui  months  ago. 

How  oame  yon  to  leave  their  aerviee  f— For  an  advance  of  wages. 

Yon  wanted  more  wagaa  and  they  woald  not  ^ve  it  T — Yes. 

For  some  time  before  yon  left,  in  April  last,  were  yonr  maatera,  Messrs.  Fawoett, 
Preston  and  Company,  making  machinery  lor  a  propelloi  boat  T — Yea. 

Was  the  boat  for  which  the  machinery  was  being  prepared  known  in  yonr  workshop 
by  a  number  !— Yea. 

What  was  the  nnmbert— 3,S09. 

Have  yon  been  on  board  the  Alexandra  einoe  ahe  was  seised  f — Yes. 

Yon  have  seen  her  in  the  Toxteth  dookt — Yes. 

Is  that  the  same  vessel  that  was  eaUed  8,809 1— Yes. 

'  '     'he  preparation  of  the  n , 

s  the  vessel  ^oken  of  or  described  by  any  other  name 
exe^8,80&T      '     ' 

Sir  Hoob  Cairns.  I  think  my  learned  Mend  must  put  the  question  In  another  form ; 
I  do  not  know  to  what  statement  he  refers. 

Mr.  Attobnry  Okmbral.  Iwllletatewhy  Ipntthecmestion.  I  do  not  wish  to  argue 
the  point  which  has  been  decided.  I  uudersfaMd  your  lordahip  to  say  that  the  answer 
to  the  qnestion  which  we  pro^iosed  could  not  be  insisted  upon,  partly  on  the  ground 
that  it  was  not  connected  with  the  actual  construction  or  works  upon  the  vessel.  I 
am  now  asking  whether,  in  the  course  of  the  actual  construetion  of  the  machinery  in 
the  workahaps  of  tbe  claimante,  the  defendants,  aa  they  have  been  called,  such  a  [tac- 
ticnlar  term  and  description  were  nsed ;  it  stands  npon  somewhat  of  a  dlfibrent  fi>oting 
&om  the  tonan  qnestion  in  that  respect. 

Lord  Chdut  Baron.  Whether  he  ever  heard  it  spoken  of  other  than  as  the  No.  8,209. 
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iSt.  A.TTOR3IZT  GEMxaAi.  Tm,  in  the  workshop  of  HeHn.  Fawoett,  FrMton  and  Co. 
where  the  work  waa  goinir  od  in  the  machinery. 
LoHD  Chief  Baron.  "There  wu  work  doing,  aslauderataiid;  there  waa  work  doitii 


where  the  work  waa  goinir  od  in  the  machinery. 

Lord  Chief  Baron.  "There  wu  work  dotog,  aslanderatand;  there  waa  work  doiUK 
for  the  vessel  which  was  numbered  2,209.    I  went  on  board  the  Alexaudrft,  and  I 


fbond  on  boatd  the  Alezandra  the  aitlclAS  which  had  been  made  for  No.  iJlOS ;"  that  Is 
aU. 

Mr.  Attornrt  Obneru.  He  ttatee  that  the  Alexandra  was  the  same. 

Mr.  Karsuke.  Ybb;  ve  have  passed  that. 

Mr.  Attorney  General^  He  has  8tat«d  that  the  Alexandra,  as  it  is  now  called,  was 
the  same  Tessel  that  wae  called  in  the  workshop  2,209. 

Lord  Chief  Bason.  Yon  say  they  were  making  the  machinery  that  yoD  made  t — Ko, 
I  did  not  make  any  of  it. 

That  WB8  made  in  yonr  works;  did  yon  see  it  on  board  the  Alexandnt'l — Tee. 

Sir  HtTOH  Cairns.  There  is  no  objection  to  that  at  all ;  we  will  ooDsider  the  weight 
of  it  afterward.  That  qnestion  was  pnt  and  answered  witbont  an  objection  on  oar 
part ;  bnt  my  learned  friend,  as  I  understand,  now  pats  this  question  to  ask  tlie  wit- 
UBBB  whether  the  Alexandra,  or  the  vessel  for  which  this  machinery  nas  made,  iraa 
generally  spoken  of  in  some  partlcnlar  way  in  the  workshop. 

Mr.  Attobnet  General,  ab  2,209  T 

Sir  Hugh  Cairns.  I  understood  it ;  or  by  any  other  deeeription. 

Mr.  Attornky  Oekeral.  That  was  the  qoestion  I  pnt. 

Lord  Criri'  Baron.  I  think  if  the  object  of  it  is  to  show  that  anybody  had  nsed  any 
expression  or  nttered  a  single  syllable  the  effect  of  which  wonld  be  to  pve  a  character 
to  the  vMsel  tending  to  advance  the  present  information,  I  do  not  tbmk  it  wonld  be 
admissible. 

Mr.  Attorney  Oenerai.  I  ho^  yonr  lordship  understands  that  I  pnt  the  qnesUon 
with  reference  t«  what  was  said  in  the  workshop  of  the  claimants. 

Lord  Chief  Baron.  I  will  go  as  for  »a  this:  if  even  among  the  people  who  were  woo- 
ing, the  vessel  bad  acquired  a  nickname  that  nobody  conld  mistake,  that  I  do  not  think 
would  b«  admissible. 

Mr.  AiTOBNBY  Genxrax.  I  will  put  a  question  to  wbioh  I  think  ther«  will  not  be  aaj 
'^■--^ ..  -.1      {lb  tte  widiCTi.)    Do  you  know  the  gentlemen  who  compose  the  firm 


ofMesi 


I  will  giveiyon  the  names;  tell  m 

Do  you  know  Mr.  Preston  I — Yea. 

Do  you  know  Mr.  WUlink  I — Yes. 

Do  you  know  Mr.  David  Wilson  Thomas  t — Tee. 

Do  you  know  Mr.  William  Thompson  MannT — Yee. 

Mi.  Attosnet^Generai.  Those  are  the  names  on  the  reoord. 

Lord  Chief  Bason.  Yon  know  them  all  (~Yes. 

Then  I  may  take  it,  "  I  know  aU  the  drfeadants." 

Mr.  Attorney  Genesai.  ( To  tht  u>itn«M.)  Did  yon  hear  this  vessel  spoken  of  by  an; 
one  of  those  gentlemen,  or  in  the  presence  of  any  one  of  those  gentlemen,  by  any  da- 
ecrmtion  except  No.  2,2091— No. 

While  the  machinery  was  Iming  prepared  'were  yon  fluently  at  work  in  yom  bnsl-. 
ness  of  a  carpenter  in  the  erecting  shop  T — Sometimes. 

Is  that  the  shop  where  the  mocQinery  is  prepared  and  fitted  for  the  vessel  t — Yes. 

While  yon  were  there  did  you  ever  see  a  gentlemau  of  the  name  of  Hamilton  f — Yes ; 
I  have  seen  him  there. 

Did  yoa  see  him  there  frequently  or  seldom  t — I  have  seen  him  there  pretty  often. 

When  he  was  there  did  you  see  whether  he  paid  attention  or  did  not  pay  attention  to 
the  machinery  t — I  could  not  say  that  he  did  particularly  to  any  branch  of  it.  I  could 
not  see  that  he  did  to  that  branch  of  the  mochiueTy  more  than  to  another. 

Besides  that  machinery  which  was  being  prepared  for  the  No.  2,S09,  was  other  nw- 
ohinery  for  vessels  being  prepared  in  the  some  room  at  the  same  time  I — Yes. 

Do  yon  remember  while  the  machineiT  was  in  progreoi  for  the  Alexandra  whether 
any  gun  or  jruns  were  prepared  t — Yes ;  they  were  preparing  some  at  lie  same  time  as 
she  was  in  the  bnilding. 

I  think  yon  said  scime  carriages  Just  nowf — Some  carriagea  and  guns  were  prepared 

At  the  same  time  that  the  machinery  was  being  prepared,  as  I  understand  yon  t — Yes. 

Was  it  any  port  of  yonr  bnainess,  and  were  you  employed  with  regard  to  the  gun 
carriages,  and  the  slidea  jbr  those  guns  1 — I  was  working  at  them. 

You  were  workina  at  the  gun  carriages  and  slidea  I — Yes. 

Yon  say  that  2^cS  was  the  number  by  wbioh  the  vessel  was  called  t — Yes. 

Was  there  any  number  connected  with  the  guns  T — Yes,  each  gun  hod  a  separate  num- 
ber. 

Lord  Chief  Baron.  Not  2^209  f— No. 

Mr.  Attorney  Oenerai.  How  many  gnns  were  there  that  yon  «e  speddng  of  t— 
Three.  ,  -  t 

r.-,:...dbvLjOOglC 
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One  lar^  gim,  waa  It  1 — Tea. 

And  two  imaiQ  gnns  T — Tn. 

Were  the  small  gTina  rifled  or  not  T — Bifled. 

Ton  say  each  bM  Ita  nniuber  f — Tea. 

"Waa  there  a  nmnber  on  the  gun  caniageSj  and  alidea  for  the  larj^e  gone  I — There 
woald  be  the  same  nnmber  aa  the  gnna ;  they  would  all  go  by  the  same  nnmbei ;  eM)h 
ironld  go  by  ita  own  nnmber. 

Do  yon  remember  whether  there  waa  a  nnmber  npon  the  gnn  caniagea  and  alidea, 
fitted  fi»  the  laive  gnna  f — The  aune  nnmbra'  npon  the  caniagea  as  open  the  gons. 

What  waa  tliat  nnmber  t — That  I  will  not  say;  J  will  not  Mpoaitive  of  the  number. 

LoKD  Chief  Barok.  The  number  on  thegnncairiage  waa  tbesameaaoutbegnnt — 
Yes,  oxaetly.  • 

Mr.  Attobsst  Qenxrai.  Do  yon  remember  any  of  the  nnmbeie  or  not  T — Aa  &r  as 
opinion  went.    I  would  not  swear  to  the  nnmber. 

To  the  beet  of  yoor  recollection  T— I  think  2,205  and  i^Oi  were  the  nombon  of  the 
KnsU  gnna ;  of  the  larse  one  I  would  not  gay. 

Hare  you  suy  recollection  at  ejl  about  the  nnmber  of  the  largegrmal — No. 

One  way  or  the  other  I— No. 

As  to  the  Dianu&otnre  of  th6  gnna  and  gnu  carriogee,  I  tUiik  fon  eaid  it  waa  going 
on  at  the  same  time  aa  that  of  the  machinery  I — Yea. 

The  whole  na«  treated  ae  one  Job  I 

Sir  Hugh  Caikks.  He  hae  not  sold  ao. 

Mr.  ATTOHNKy  Gekbral,  Wae  it  bo  or  not  T — No. 

Were  they,  aa  fiw  ae  yon  could  eee,  manufactured  lor  uae  in  the  same  tbhwI  aa  the  mb- 
chineiT  or  not  t— That  I  could  not  eay ;  they  might  be,  or  they  might  not  be. 

But  HUOH  Cairns.— I  object  to  that. 

Hr.  Attornkt  Gemerai-  Can  yon  tell  us  aa  a  workman. 

liOSD  Chdcv  Baron.  He  aaya  he  cannot. 

Mr.  Attorney  Oenerai.  Did  you  see  the  Alexandra  after  the  aelznre,  or  after  aha 
h*d  been  Unnohed  T — Yea.  I  have  aeen  her  after  ahe  waa  aeized,  and  after  ahe  waa 
laonehed  both. 

You  haTB  seen  her  after  ehe  waa  aeized  T— Yea. 

Cbji  yon  tell  a»  abont  how  high  the  larger  gun,  whatererlfa  number  may  hare  been, 
woold  stand  f — The  height  of  the  gun  f 

Tea,  on  the  gun  carriage  T— It  would  stand  about  fi>nr  feet. 

And  the  ampler  oneaT— -About  three,  I  think. 

Ton  tuldns  that  you  knew  Hr.  Sillem,  oneof  theparbieiBf — Yea. 

Waa  he  freqaentl;  in  the  shop  of  hia  own  firm  at  the  time  when  thia  moohinery  and 
the  puna  were  going  forward  I — Yee. 

Did  yon  notice  whether  he  did  or  did  not  pay  any  partlonlai  attention  to  the  gnna  f — 
They  were  generally  there ;  he  was  the  principal  piutner  in  that  line. 

That  ie  b&  line  f— Yea. 

Have  yon  seen  from  time  to  time  Mr.  Hamilton  with  Mr.  Sillem  fii  the  shop  I— Tea. 

I  mean  at  this  time  when  the  macfaluei?  and  the  gnna  were  in  preparation  f — Tea. 
,  Hare  yon  at  any  time  or  times  heard  Hr.'  Sillem  speak  of  alteratiouB,  either  in  the 
BcrewB  of  the  gun  carriages  or  other  matters  counected  with  the  gnns  in  Mr.  Hamil- 
ton's presence  f— I  have  beaid  him  make  the  lemack  that  be  oonld  make  improvements 
in  the  compreaaor  screwa. 

Yon  have  heard  Ikfr.  Bitlem  say  that  to  Hr.  Hamilton  t— Tee. 

That  he  could  make  improvements  in  the  compressor  screws  T— That  be  had  done  SO. 

What  did  Mr.  Hamilton  say  npon  that  t — He  thought  it  was  a  great  Improvement 
upon  the  old  original  one. 

He  said  that  t— Yes. 

Lord  Chief  Baron.  In  the  look  T — No ;  the  oompreosor  sorews. 

Mr,  Attornkt  Genrrai-  Yon  told  us  the  small  gnus  were  ri6ed  T— Tea, 

Do  yon  remember  abont  what  tim«  it  was  that  the  casting  of  the  guns  for  the  car- 
liaeea  waa  going  on  t — It  was  all  going  on  togetlier. 

At  the  same  time  that  the  rifling  uf  the  small  guns  was  going  forward  T — Tea. 

ir  and  sponges  tor  the  guns,  were  those  made  in  the  same  shop  T— No. 
Sop  1 — ies. 

xnat  IB  anomer  plaoe,  is  it  f — Tea. 

Were  thoee  gun  carriages  of  a  common  or  of  an  mraanal  kind  f — They  were  good 

Were  they  of  an  ordinary  deacription,  or  were  they  rather  difBcolt  to  construot  f — 
Bather  dif&cnlt,  I  should  say. 
Not  of  a  very  ordinary  or  common  description  I— tNo. 
Do  yon  remember  what  they  were  made  of  I — English  elm. 
And  of  what  were  the  slides  mode  I — Teak  woo£^ 

Did  yon  happen  to  know  where  the  teak  wood  for  the  alidea  waa  obtained  f— Tea. 
Where  I— At  Mr.  Miller's.  ',  qOQ  Ic 


26  cLinta  aqainst  great  bbitiis. 

B  not  qnike  finished  whan  I 

Had  they,  or  had  thev  not.  iteea  nearly  finiahed  for  eome  time  before  yon  left  I — Tes. 

Forhov  long  a  time  had  tney  been  nearly  fluiahedt — 1  ahonld  eayabwtt  three  monUa 
they  had  been  nearly  flnlahed. 

Do  you  lemember  being  employed  ahont  a  Teaeel  e^led  the  Ontto  or  OTetoT — No,  I 
never  was  employed  on  her. 

Or  upon  the  gniu  of  that  ahip  f — I  «annot  tell  whether  they  were  for  her  or  not. 

Howorer,  do  yon  know  anythlag  about  gons  for  a  ehip,  or  abont  a  ship  of  that 


a  by" 


)  be  for  her ;  that  u  all. 


-  What  do  yon  mean  hy  "supposed  f — It  wasUie  opinion  of  the  men  in  the  yard. 

What  are  yon  epeakjnc  of  1—1  oonld  not  say  they  were  for  her. 

Do  yon  mean  fftux  ' — Cmna,  and  oarriages,  and  uidea. 

Ton  know  notninc  exoept  U>e  talk  of  men  in  tbey»nl;  is  that  so  T— Tm. 

Was  there  a  gentleman  of  the  name  of  Smith  in  we  employment  of  your  maatera  aa 
B  dranghteman  T— Yes. 

Do  yon  remember  hearing  Hr.  Sillem  say  anything  to  Mr.  Bmlth  abont  the  drawioKr 
or  abont  adrawmg  whiohne  prodnoed  of  a  large  carriage  for  a  gnnt— Not  to  Mr. 
Smith ;  he  did  to  Hr.  Howarth, 

Was  he  a  dranghtnnan  1 — Tes. 

What  was  it  that  he  swd  to  Ur.  Howarth  f— It  was  altered  j  the  euriage  waa  to  be 
raised  about  eleven  inches  higher  than  it  formerly  was. 

Some  gim  oairiage  was  raised  eleven  inches  higher  than  it  had  bom  I — Yea. 

Wbb  it  about  that  that  Hr.  Sillem  apoke  to  Hr.  Howarth  f— Yea. 

What  did  he  tay  abont  it  f — He  only  said  that  it  wonld  have  to  be  i^tered;  betook 
the  drawing  away  and  altered  it,  and  then  he  wrote  again  for  the  drawing;  he  took 
the  drawiOE  away  from  the  ^op  and  sent  it  baok  to  ns  to  be  aoooiding  to  the  new 
drawing  mioh  waa  eleven  inohee  higher. 

Was  It  before  it  was  made  eleven  inchea  higher  or  after  that  there  waa  this  eonver- 
satitm  between  Mr.  Billem  and  Ur.  Howarth ;  before  the  gun  carriage  had  been  raised 
'  eleren  inohee  t — BefoM. 

Mr.  Billem  said  it  would  have  to  be  stored  and  raised  T— Yes. 

Did  I  nnderstand  yon  that  he  said  anything  abont  the  drawlugt — Kz.  Howarth  took 
the  drawing  away. 

Ur.  Sillem  ^owed  Ur.  Howarth  the  drawing  T— Yea. 

Of  the  gnn  carri^ie  as  it  wonld  be  when  tajBod  t — Yea ;  it  had  to  be  raised. 

itt.  Howarth  took  the  drawing  and  went  away  T— Yes. 

Did  Ur.  Sillem  tell  Mr,  Howarth  why  it  was  that  the  gon  carriage  would  have  to  be 
r^jedf — No,  I  cannot  say  that  be  eaid  anything  abont  it. 

Did  yoD  hear  him  or  not  f — 1  did  not  hear  him  say  anything  abont  it. 

Did  yon  hear  the  name  of  any  Teeeel  mentioned  at  the  time  fot  wlijoh  the  gnn  tmt- 
riage  wae  intended  in  tlie  eoaveraatioii  between  Mr.  Sillem  and  Mr.  Howarth  T— Mot  in 
th^  oonveraation ;  I  have  not. 

Or  at  any  time  when  Mr.  Sillem  or  any  of  the  other  partners  were  present  I — No. 

One  wort  more  abont  the  gnn-earriagea  which  yon  were  making  while  the  maohinoy 
for  the  Alexandra  was  being  prepared ;  were  those  made  tcom  drawinKS  t — Yes. 

Lord  Chikv  Butoir.  AIlgnn-aatc1ageBareniade&omdrawlngs,areuiey  notf — Yes; 
everything  is  made  fhim  dranicga  there. 

Ur.  AnoRKEY  QatraRAi.  According  to  the  custom  of  the  business  in  which  yon  are 
engaged,  do  drawinm  for  gnu-carriages  and  the  like  bear  Uie  number  of  the  thing  that 
is  to  be  made  from  them  f — Yee ;  tbey  bear  the  number  of  the  Job- 

Of  the  job,  whatever  it  is  J — Yes. 

When  you  had  made  tbcee  gnu-carriages  fiom  the  drawings,  did  yon  leave  the  draw- 
ings with  yonr  masters  T — I  left  them  in  the  shop ;  they  were  there  when  I  left. 

Mr.  ATroRNBY  Ghnbrai,  (to  Sir  Hugh  CoimB,)  Will  yon  produce  the  drawings  of 
those  gun-csrriages ;  you  have  got  the  notice  to  produce  them ;  of  the  gun-camages 
made  by  the  witness  at  the  time  when  the  macbinory  waa  in  preparation;  there  were 
gnn-cairiagee  for  three  gnns,  a  large  gun  and  two  small  ones.  • 

Sis  Huoei  Caishs.  We  do  not  prodnce  anytbiug. 
CrosB-ezamined  by  Ur.  EarbIxIXK  : 

Can  you  tell  me  when  yon  left  I — Throe  or  fonr  months  since. 

I  have  a  very  fow  questions  to  ask  yon  abont  these  gentlemen  by  whom  yon  wvre 
employed.  They  carry  on  hnsiness  as  engineem  and  foouden  on  a  very  large  scale,  do 
they  notl — Yes. 

I  Delieve  they  have  eight  hnndrod  or  nine  hundred  workmen  employed  at  a  time  on 
their  premisesf — I  dare  say,  if  yon  take  both  yards  into  oon^deiation,  there  would  bo 
more  than  that. 

I  believe  they  make  all  sorts  of  machinery  T — Yes.  (  \M^olf' 
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And  tbeliandB  generallf  o) 
been  there. 

I  Bnppoae  yoar  woA  u  a  Joiner  waa  euried  on  ondei  one  partionlBi  roof,  n 
not  T— Tea. 

And  the  nuoMnery  wm  put  in  another  plaoe  t — Tee. 

And  was  there  one  place  where  guns  were  bored  l—tbey  wen  bored  in  one  place. 


And  they  are  conetantly  boring  guns,  are  they  not  T  It  ia  a  port  of  their  hiuinesB  to 
bcffe  s:anaT — Yea. 

And  if  yon  go  into  the  yard,  yon  generally  find  a  quantity  of  guns  which  are  there 
ready  for  sale ! — O,  any  sort  yon  like. 

How  long  had  yon  been  in  their  employment  before  yon  left  on  thia  oooarionf — 
&bont  a  year  and  eight  montha. 

Now  yon  aald  that  the  teak  on  which  yon  worked  eiune  from  HeeBn.  Hillei'a  yard  f — 
Tea. 

Ther  ore  dealers  in  timber,  are  they  uott — Tea. 

Teak  is  the  bett  wood  for  making  sLidea,  ia  it  not  f — I  do  not  know. 

It  is  tw  good  as  any  f— I  snppoee  it  is  oa  good  as  any. 

It  ia  commonly  employed  for  making  sudea  of  gnna  t — I  eumot  aaj ;  I  ner^  made 
any  slidee  before  I  went  there. 

That  is  a  rery  Udr  answer.    Engliah  elm  is  nsed  for  the  curlagee,  is  It  not  T— Tea. 

I  suppose  yoQ  had  oevei  made  a  carriage  before  yon  went  tluie,  had  yon  I — Tee,  I 
had. 

Ton  hare  made  some  liiere  and  some  before  1 — I  baxe  made  many  there. 

Now  yon  have  been  asked  abont  thia  nomber,  aa  if  there  was  aomething  myaterioos 
in  it.  aQ  work  in  yoar  worluhope  goee  by  a  onmber,  doea  it  not  I — Tea ;  eveiytMng 
gOM  by  a  nomber,  according  to  the  Job  that  It  la  for. 

Than  yon  know  what  it  is  for  by  the  niUDl>eTt — Tea, 

And  r  suppose  whenerer  yoa  nuike  a  gun-carriage  tbere  is  a  drawing  &t  the  gon- 
oarriage  I — Yea. 

That  ia  the  nmid  practice  T— Tea. 


Be-examined  by  the  SouoiroB  O 

Vhat  Jobs  were  theae  Btms  fori 

Bib  Hdqb  Caibnb.  1  ocjeot  to  that  oaeation.  There  was  no  cnMB-ezHulnation  on 
tbat. 

The  SoucrroK  Okocrai.  I  understand  my  Mend  decUnea  to  prodnee  tb.«  drawings, 
althonjrh  we  have  called  on  them  to  do  so. 

Sot  HcGH  Cairns.  We  have  no  notice  to  piodnoe,  which  we  answer. 

The  SoucrroR  Qbherai.  The  notice  to  produce  Itas  been  aerred  on  yon. 

BtB  Hdok  Curmb.  We  have  a  notioe  to  pradnoe  the  gun  drawings  for  the  diip  Alex- 
andra; bnt  that  ia  all. 

The  SoucTTOR  GsmcJtAi.  At  the  time  when  theea  gone  were  being  made,  were  tliere 
any  other  gnn-carriagea  aad  slides  being  made  t— Noc  at  tb«  same  time. 

Then  do  I  imderstand  that  yon  do  not  know  what  these  gone  wen  for  f 


Mr.  Bbhjahik  Hodgson  sworn  and  examined  hj  tlie  SouonoB  Qkhsral  : 

Are  yon  a  warehonseman  f — Tes. 

Where  are  yon  employed  now  t — In  the  WappioK  Dock  warehonse  at  LlrerpooL 

Were  yon  for  any  length  of  time  in  the  eerrloe  (^Fawcett^  Freaton  &  Co.  I— AlMot  a 
year  and  eight  months. 

In  what  department  of  their  works  were  yon  T — When  I  fint  waa  there  I  was  pot  in 
the  yard  as  alaborer,  and  after  I  had  been  there  a  abort  time  I  was  put  In  thepaoUug 

Were  yon  in  the  packing  room  In  the  oariier  part  of  thia  year  t— Tea, 

And  some  time  before  f — Tea. 

When  did  yon  leave  the  aervioe  of  Fftwcett,  Preston,  uid  Compaoy  t — Abont  the  same 
week  as  Carter  left. 

Borne  time  before  yoa  left,  were  Fawcett  and  Company  making  any  machinery  for 
any  particnlar  ships  f — Tee. 

Wliat  ahips  T— The  Alexandra  and  the  Phantom.    < 

Were  they  mating  ggns  t 

Sib  Huuh  Cairns,  Were  yon  engaged  abimt  the  maeliinery  T— No ;  %nt  it  all  had  to 
come  to  the  packing  room  before  it  went  out  of  the  yard,  or  was  sent  there. 

The  SoucrrOR  Genebal.  Beddea  machinery,  were  they  making  guns  t — Te«. 

And  fmn  carriages! — Tea. 

And  shot  t—Shot.  -.  , 

Aadahellf-Tea.  DigmzedbyCjOOglC 
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Do  yon  know  tar  what  veesel  the;  wem  made  T 

Bib  Hdqb  Cairns.  I  oltjeot  to  that  It  does  not  appear  tlut  they  were  Dud«  for  uiy 
Teseel  at  all. 

Tbe  SouciTOB  OzNEEAi.  Do  yoa  know  for  what  puipoaet 

Ht.  Mkli.ibh.  Did  ;oa  hear  from  die  defeudaatB  for  what  purpose  f— ought  to  be  the 
qneatioa.    How  coaid  be  know  for  what  poipose  T 

IiOHD  Chibp  Babon  Pollock.  All  he  ought  to  aaswer  is,  "  I  do  know."  Then 
whether  he  Iuowb  It  &om  any  soarce  is  for  further  oonBlderatioii. 

Do  you  or  not  know  for  what  purpoee  those  thing!  were  madef 

Sib  HUGH  Caibms.  Do  not  answer  aa  to  vessels,  hat  simply  s^  yee  or  no.    Do  yon 


The  SouciTOR  Okmekal.  No  ;  I  am  speaking  abont  guns  and  gon  oamages. — The 
guns  and  gun  carriagee  were  supposed  to  be  for  tbe  Alexandra. 

Vbat  (n^und  bate  you  for  that  belief  f 

Bm  HuOH  Cairns.  Ho,  no,  that  Will  not  do ;  be  says  they  were  sapposed  to  be ;  not 
that  he  believed  anything. 

The  801JCIT0B  General.  I  will  pat  the  qnestion  in  another  way. 

Lord  Cmsp  Baron  Pollock.  In  stating  bis  gronads  for  that  belief  he  ma^  Bt«te  so 
many  thinga  that  are  not  evidence  that  It  would  be  very  dangeiooa  to  admit  his  aa- 
swer.   "  Do  yoQ  know  itf  "   should  be  the  fltet  question. 

Mr.  Hellish.  Unless  be  was  told  by  the  defendant,  how  oonld  he  know  It  T 

ir  duty  to  go  where  the  work  was  about  to  ba 
packed ;  wss  it  your  duty  to  go  to  tlie  shops  to  see  how  &i  it  was  advanced  T — I  was 
sent  over;  ettherl  or  Mr.  BnuUhaw  went. 

Who  was  in  the  faabit  of  sending  yon  over  for  that  pnipoeel — Mr.  Bradshaw,  who 
js  in  the  packing  room  along  with  me. 

He  was  employed  with  you  T — Yes ;  he  was  employed  in  the  packing  room. 

Ton  said  yon  or  Mr.  Bradshaw  went,  or  were  sent  over  f — Yea. 

Who  sent  you  overt — Mr.  Bradshaw  would  send  me  or  go  himself 

When  you  were  sent,  were  yon  directed  as  to  what  yon  wore  to  inquire  totl—Vw 
•ooh  B  nnmbe^— 3,S09. 

Ton  were  to  inquire  for  2,209 1— Tes. 

Far  what  things  were  yoa  to  inqniie  Idendfied  by  Uiat  nnmber! — ETerythIng  be- 
longing to  tbe  machinery. 


■0  yon  to  inquire  for  any  guna  as  identified  by  that  nmnber  f 
HcoH  Cairns.  No,  no,  really  that  will  not  do ;  what  a  oomplex  qnesti 
The  SoLicrroR  General.  Were  you  ever  sent  to  inqoiie  for  gans  t— Ho. 


Were  you  ever  sent  to  inquire  for  gun  oarriagee  t— Ho. 

Bib  Hoaa  Cairns.  Do  not  answer  so  quickly.  Hy  friend  most  not  pnt  his  queetlonB 
so  rapidly.    We  have  no  time  to  object  to  them. 

Lord  Ctaev  Baron  Pollock.  Toot  intorpoeition,  so  ttx,  is  too  late,  bnt  it  toms  ont 
to  be  nnneoessaty,  for  the  witness  s^e,  I  never  was  seat  for  gnns  or  gnn  corrlutes. 

Sir  Huqh  Cairns.  1 1>^  my  Mend  to  pnt  his  qnestions  a  little  slower,  and  let  ns 
have  an  opportunity  of  ot^eotfng  to  Uiem  if  there  be  any  neoeeaity  to  do  so.  There  is 
no  objection  to  the  answer,  as  It  happens. 

The  Solicitor  Gbnerai.  Were  you  sent  for  machinery  for  that  nnmber  I— Tee. 

And  for  clenches  and  bolts  t — Yes. 

Ton  had  to  pack  them  t — I  took  them  up  mysell 

Did  you  take  them  to  the  ship  t — Yes. 

And  you  know  that  they  were  for  that  ship  by  that  nnmber  f — Tee. 

Did  yoD  ever  hear  that  ship  spoken  of  by  any  one  of  the  partner  in  the  office  T— No ; 
not  tn  any  one  in  the  office. 

Did  von  ever  hear  any  one  else  speak  of  it  f — I  heud  Mr.  SpeeiB  s^ 

81B  HuoH  Cairns.  No,  no  ;  that  will  not  do. 

The  Solicitor  Oenbral.  What  is  Mr.  SpeereT — He  is  the  manager. 

The  manager  of  Fawcett,  Preeton  and  Compaoy'BbnsinessT — Tea. 

What  did  yon  hear  of  him  t 

Bnt  HcGH  Cairns.  T  object  to  that.    Jnst  let  ns  hear  the  question. 

The  Solicitor  Gb^ibkal,  Did  Speers  give  yon  any  orders  for  any  of  those  things  t 

Lord  Chief  Baron.  The  better  way  la  to  tnm  yonr  attention  from  the  witness,  and 
direct  yonr  question  to  me  when  it  is  objected  to. 

The  SoT-iciTOR  Genbral.  My  question  is  this,  my  lord :  Did  Ur,  Speeis,  who  is  stated 
to  be  the  manager  or  foreman  of  Fawcett,  Preaton  &  Co-'e  works,  give  the  witness  any 
orders  with  respect  to  those  things  T 

Sir  Hugh  Cairns.  What  things  I 

The  Solicitor  Gbhebal,  Machinery,  clenchea,  and  bolts. 
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Sib  Hugh  Cairns.  IhsTenootjectlou  toth«qnMttoii,theii,  ff  that  is  aIL 

The  SoucrroK  Oenriui.  Did  he  Kive  joa-taiy  orders  T — Tu. 

What  were  the  oideief— To  see  if  the  things  ware  ready,  and  to  take  them  if  they 
were  ready,  as  the  men  were  waiting  fbr  tbeiu  in  the  yard. 

To  take  them  where  f — To  take  them  ap  to  Hr.  UiHer's  yard,  or  to  the  boat. 

Or  to  where  1 — To  the  f^nn-boat. 

Those  were  the  words  of  Ml.  Bpeera  f — As  far  as  I  remember. 

Sib  HcGH  CAntMB.  As  far  uyon  recollect  T — Yes. 

The  BouciTOR  Qeneoai.  Where  did  ;oo  take  them  in  oonseqaenoe  of  that  order  t— 
I  took  them  to  tiie  yard,  and  left  them  in  the  stores  of  Miller's  yard. 

What  became  of  them  afterward  t— The  men  wonld  bo  waiting  to  nse  tiem  when  I 
got  there. 

What  ship  was  it  t— The  ship  now  called  the  Alexandra. 

Was  the  Alexandn  in  the  stores  at  tiiat  Ume  T — Tee. 

Ton  saw  tlie  things  In  consequence  of  that  order  taken  to  the  Alexandra  t — Tes ;  tha 
men  bave  been  wiming  for  theni,  and  when  I  have  taken  them  they  have  said,  "Are 
those  for  the  gnn-boatsT"  and  Ihavesud  "Yes." 

The  men  were  waiting  for  them  f — Yes. 

Sib  Huoh  Caibns.  Never  mind  what  man  were  waiting  for  them. 

The  SouciTOB  Qemkrai.  He  said,  "Are  thbae  for  the  gnn-boatt"— Tee. 

Andyoa  said  "Ye6"t — Yea. 

Sib  Hugh  Cairnb.  I  object  to  that  belnz  taken  as  his  answer. 

The  SuuciTOR  Gknkrai.  Never  mind ;  he  baa  given  the  answer. 

Yon  were  often  in  the  packing-ioom,  I  SQppoee  T — Yes. 

Do  yon  know  a  person  of  the  name  of  Huoilton  f — Yes. 

Did  yoa  evei  see  bini  there  T — Yea. 

Who  was  he  with  f — Sometimes  alone,  and  somettmes  with  ill.  Sillem,  and  somatfmes 
with  Hi.  Mann,  bat  he  was  more  often  with  Ur.  Matm. 

Were  any  of  the  other  members  of  the  firm  witbUml — Yes. 

d  he  say  o: 

.iRAi..  uo  Ton  recollect  anTtmnir  he  said  in  if  "'" 

packing  loom  I — No. 

Do  you  remember  anything  he  ever  did  in  their  preeenoe  f — No,  eicept  examining  the    , 
shot  and  shelL 

Did  he  talk  to  them  abont  it  I — Mr.  Sillem  and  Hr.  HamUton  were  talking  aboat  it. 
I  conld  not  ondeietand  what  they  said. 

Yon  did  not  bear  what  they  uld ;  they  were  talking,  and  they  examined  the  shot 
'  and  shell  T — Yes. 

Did  their  conversation  stop  when  yon  came  near  them  T — No;  Idldnot  notice  them 
stop  their  conversation. 

Have  yoa  ever  seen  Mr.  Hamilton  at  Miller's  yard  I — I  met  him  cominealong;  the  vard. 

Do  yoa  recollect  onythiDgHr.  Sillem  ever  said  to  Mr.  Hamilton;  when  he  spoke  to 
him  what  did  he  call  bim  t-— I  never  beard  him  say  anythin 


Hamilton  has  be«n  down  t«  Fawcett,  Preston  A,  Co.'s  promises,  and  as  soon  as  he  baa 
gone  away  there  has  been  an  order  t«  get  these  tbinp  ready. 

Bib  HnoR  Cairns.  Listen  to  the  qnesllon.  Did  yoa  ever  hear  Mr.  HamUton  say  any- 
thing to  the  pattners  on  the  subject  of  the  elencbes  1 — No. 

The  SoLiciTOB  Gbnebai.  Were  any  orders  given  after  Mr.  Hamilton  came  to  the  yud 
ooncwuing  these  clenches  t — Yes. 

The  Lord  Chief  Babon.  By  whom  T 

The  SouciTOB  Qbnkral.  By  any  one  of  the  partners  T — Tea ;  to  get  tbese  np  to  the 
boat.    They  were  in  a  Tery  great  hnrry  for  these  denebes  and  bolts  at  that  time. 

Do  you  recollect  when  these  ordeis  wore  given  I 

Sir  Hugh  Cairns.  Was  this  by  Sillem  or  by  whomi — Tho  manager. 

Mr.  SpeersT — Yes. 

Tbe  BoucnOB  Gbnzbai.  Do  yon  reoollect  in  what  terms  the  orders  were  giTen  T — To 
see  fbr  bolts  and  clenches,  and  take  what  was  ready  t^i  the  yard  at  ones. 

Were  those  orders  given  immediately  after  a  visit  from  Hamilton  f — Tea ;  on  one  or 
two  occasions. 

As  soon  as  he  had  gonef — Yea. 

Did  yon  take  the  clenchee  and  bolts  yourself  I — Yes;  I  did. 

In  couseqaence  of  tbst  order  t — I  suppose  so. 

Do  yon  recollect  packing  any  of  the  guns  that  were  mode  atthat  timet— No;  not  the 
la;ne  ones.    I  packed  the  small  ones. 

How  many  guns  were  there  for  that  Job  f— Intended  for  the  boat,  three.  . 

8iB  Hdqh  CJtuaiB.  Beally  my  Mend  ought  not  to  put  such  queaticma.    I  oljest  It 
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my  fHend  pnttiiiK  hia  quesHoa  In  that  way,  "Jot  tkstjob."  We  havo  not  heard  that 
there  were  any  gona  for  any  Job  yet. 

The  SoucTTOB  Gkmekai.  Yoouiy  yon  packed  the  two  nnaUetgimB;  was  that  at  the 
same  time  tiie  machinery  iraa  being  made  tor  this  boftt  T — Yea. 

Do  yon  know  what  waa  done  with  them  f— They  were  sent  down  to  the  northweetem 
railway  station. 

Which  station  t— At  Wapping. 

In  Liverpool  f— Tea. 

Were  the  carrtagee  packed  as  well  as  the  guns  T — Tas. 

Wrae  there  a  gMd  many  carriages  I — Yes. 

How  manyf-^ixteen  or  seventeen. 

Did  yon  ever  heiv  any  one  of  the  partners  of  the  flmtr  o*^  ^'  Speen  say  £>r  what 
ship  thow  gone  were  intended  T — No. 

Lord  Cbief  Bakon  Pollock.  J  do  not  tliinh  that  Speera  would  do,  except  in  the 
giving  of  some  actual  diieotion. 

lie  SoucrcoR  Qenkrai.  M^  Intention  was  to  refer  to  what  he  wd  in  giving  orders 
aa  manager.    However,  the  witness  says  no. 

Is  it  withinyoni  knowledge  how  those  packaeee  were  addressed  t — They  were  marked 
O.  A.  and  C.  B.  with  a  diamond,  and  nnmbereC 

To  whom  were  they  addressed  T — To  Captain  Blakely,  Camden,  London. 

Did  yon  see  the  deuvely  note  T — A  Yes,  I  did. 

In  whose  hands  did  yon  see  it  1 — Sinclair's. 

The  BoLiCTTOB  Qknkrai.  We  have  given  notioe  to  prodnoa. 

Sib  Hugh  Caibns.  That  will  not  do. 

The  BouciTOB  Gemebai.  We  have  given  notioe  to  piodnoe,  and  we  shall  prodnoe 
evidence. 

Sm  HcQH  Caibns.  What  I  object  to  is  the  witoees  giving  evidence  of  the  delivery 

The  Attobmby  Generai.  He  roust  give  nidi  a  deecriptionas  will  identikit;  other- 
wise we  cannot  call  for  its  production. 

You  saw  the  delivery  note  I — Yee. 

The  Attoknet  Genekal.  We  call  for  that. 

Lord  Carar  Bahok  Pollock.  What  delivery  note  are  yon  speaking  of  I— The  deliv- 
ery note  is  left'  at  the  goods  station,  and  signed  to  say  that  they  have  received  the 

Signed  at  the  station  f— Yee,  my  lord. 

^lo  sent  them  to  be  signed  t—Hr.  Bradshaw. 

Who  is  Hr.  Bradshaw  l—Tbe  manager. 

Is  he  the  manager  of  the  defendants  T — In  the  paeking  room- 
Mr.  KAJtsLAKK.  He  is  proved  to  be  the  packer,  nnder  whom  this  man  acted. 

The  Solicitor  General.  He  is  the.manager  m  the  packing  room.  We  call  for  that 
delivery  note.  We  have  given  notice  to  prodnoe  it,  and  I  suppose  therelore  it  will  be 
piodooed. 

The  Lord  Chief  Babok.  Is  thei«  an  admiasion  of  the  notioe  to  prodnoe  T 

The  AiToRNBT  Obnekai.  It  is  not  diBpn4«d. 

The  Solicitor  Qknkrai.  The  notioe  will  not  be  disputed.  This  does  not  refer  to 
fbe  Alexandra  in  partionlar. 

The  L0RJ>  CtOBV  Babom.  Sir  Hngh  Caima,  do  yon  admit  the  notioe  to  ptodnoe  f— 
Tee. 

The  SoLicrioB  General.  Yon  saw  a  document  which  yon  called  a  delivery  notef — 
Tee. 

Where  did  yon  see  it  I — In  Sinclair's  hands. 

Who  is  Sinclairf— The  shipper;  the  man  whogoee  ont  with  the  goods. 

Is  he  a  man  carrying  on  businees  at  LiTerpoolt — No ;  he  is  employed  at  Fawoett, 
PitatoQ  &  Co.'s  as  a  laborer,  and  any  goods  wltioh  have  to  go  oat  lie  takes  them,  or 
goes  along  with  them ;  if  he  requires  any  men  to  aodst  liim,  he  Cakee  them  also. 

He  takes  them  ftom  yonr  premises  up  to  the  railw^  station  I— From  Faweett,  Pise- 
ton  and  Company's. 

Where  did  you  see  this  document  in  Sinclair's  posseeaion  f— At  the  Wapping  Station. 
He  waa  showing  it  to  the  man  who  takea  the  goods. 

Is  Uiat  the  last  time  yoo  saw  JtT — Yes. 

When  he  was  at  the  station  delivering  the  goods  at  the  station  t — Tes. 

Yon  saw  no  more  of  it  1 — No. 

Is  it  usual,  to  your  knowledge,  for  delivery  notes  of  that  deacriptlon  to  be  made  in 
dnplicate  f — Yea. 

b  it  usual  for  one  part  to  be  filled  in  T— Tea. 

At  the  office  of  Fawoett  and  Company  f — Te& 

Ib  the  other  part  kept  by  the  railwav  company  t — Tes ;  or  theydeatxoy  It." 

Did  yon  ever  hear  any  partner  Js  ibe  firm  peaking  ctf  Mr.  aatoUton,  and  st^ng 
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what  or  vho  he  vbh  1—1  neTer  heud  of  any  pajtuer  uying  wbat  Hi.  HfunUton  ww. 
I  beud  one  of  the  clerks. 

Ib  ihe  preaeuce  of  the  partinen  t — No. 

Did  you  hear  him  speuiug  to  the  olerk  in  the  premioe  of  any  of  the  putnen  T — 
No. 

Acoordinff  to  the  conrae  of  bnaineee,  is  it  generall;  stated  and  made  knomi  in  the 
ofBc«  for  whom  aa  oidm  is  riTeu  1    la  uiat  the  asual  ooune  of  bnsineaB  I 

But  HuOB  CAiBNe.  Is  it  uie  oodim  of  baaiaeaa  to  ilate  and  make  kno-wn  1  la  that  a 
proDer  qaeetion  f 

The  SoucrroR  Obksral.  It  is  a  perfectly  legitimate  queetioa,  nhethet  the  nsnal 
oonrae  of  the  bwriness  is  that  whcok  oideis  are  given  to  be  eieoated,  the  name  of  the 
person  for  -ahoia  the  order  Is  to  be  execnted  is  stated. 

StR  HiTOH  Cairhb.  I  object  to  tbat  qnestion.    M;  Mend  must  explain  his  qnration. 

The  Lord  Chikf'  Bason.  I  do  not  quite  see  the  point  of  the  qoestion. 

rm._  a r. .m -^^  conld  odIj  ftppeai  If  I  pQt   that  qi  ^ 

.    .  question,  I  apprehend,  is  perfeotly  leKitimate  li 

itself.    The  qnestion  is  whether,  acoarding  to  the  nsnal  oonrse  of  bnsinese  in  the  office, 
it  is  costomaiv  to  gire  the  names  of  the  persons  for  whom  the  order  is  to  be  executed. 

The  Lord  Chibf  Barom.  To  give  it  out  in  public  t 

The  SouciTOR  Genbrai..  To  the  workmen  and  persons  employed  in  the  office. 
Whether  it  is  1^  nanal  coime  of  bnsineae  in  Fawcet^  Preston  and  Company's  office  to 
do  so. 

The  Lord  Csmr  Bisom.  Do  yon  mean  that  the  workmen  were  told  the  oontenta 
of  the  written  order  I 

The  Solicitor  Oenkrai.  Ho  ;  only  I  wish  to  ask  whether  it  was  the  nsnal  oonrse 
of  bnsinees  to  identify  the  orders  when  given  out  by  mentioning  the  persons  for  whom 
they  were  to  be  executed. 

The  LoHD  Cho:!'  Baron.  Do  yon  mean  tlie  workmen  who  were  to  ezsonte  them  T 

The  SouciTOR  Geherai.  No  ;  my  qoestion  is,  whether  the  workmen  were  informed, 
when  tbe  order  was  given  to  them,  who  the  persons  wei«  lor  whom  the  goods  were  to 
be  mode,  so  as  to  identify  the  order. 

Tbe  Lord  Chdsf  Baron.  That  is  a  qnestion  you  may  po^  oertunly. 

Bis  Huoh  Cukns.  The  objection  that  I  take  to  the  qnestion  is  this.  This  gentle- 
man is  employed  in  a  packing  room.  That  is  the  only  business  tbat  he  has.  He  is 
employed,  when  the  goods  are  completely  flnishad,  to  take  tbem  or  send  them  to  the 
railway  for  their  destination,  which  is  the  working  of  Fawoett,  Preston  and  Company, 
which  we  are  told  are  premisee  where  nine  huudrM  men  on  an  average  are  empkreed. 

The  Lord  Chief  Barom.  Sir  Hngh  Caime,  It  is  no  ottlectioa  to  a  qnestion  and  the 
answer  tliat  it  is  altogether  iucrediUe. 

Bm  Hdoh  Cairms.  No  dovbt. 

The  Lord  Cbibf  Baron.  Because  I  cannot  imagine  tiiat  any  person  acquainted 
with  business  would  suppose  that  the  workmen  in  a  great  establismnent  like  the  one 
dsBcribed  would  know  loi  wbcm  they  aie  doing  the  iroik.  There  can  be  no  objection 
to  the  question. 

Sir  HuaH  Cairks.  Well,  I  will  say  nothing  Auther  upon  it,  my  lord. 

The  BoLicnoR  General.  The  answer  may  be  of  little  value,  or  not :  but  I  shmld 
like  to  have  an  answer  to  it,  whether  it  wm  nsaal  for  the  names  of  ihe  perstms  for 
whom  oideia  were  to  be  executed  to  be  mentioned  f — Sometimes,  dtiter  1^  a  nnmber 

The  Lord  Chief  Baron.  I  can  nndeivtand  whv  a  nnmbor  shonid  be  given  ont,  be- 
cause it  is  to  associate  one  part  of  the  work  with  the  other;  therefore,  tbat  one  oan 
T^  well  understand. 

Yen  would  alwi^  know  the  immber  from  the  drawing  ai  something  else  I— Tes. 

The  Lord  Chibf  Babon.  There  is  no  occasion  to  give  a  nnmber,  ttien. 


The  Solicitor  Genbbai.  In  this  esse  wbb  any  name  given  t— No. 

BiR  Uvaa  Cusse.  No,  no ;  my  friend  must  ask,  was  this  workman  there  when  It  was 
gireu  ontT 

The  SouciTOR  Gekeral.  I  speak  of  that  which  comes  within  this  particnlar  wit- 
ness's knowledge;  bnt  as  he  has  said  no  to  the  qnestion  already,  that  relieves  ns  from 
your  objection. 

Too  nave  already  said,  with  respeot  to  the  manhinery  of  the  bolts  and  the  elenohes, 
that  a  number  was  given  t — A  nnmber  T 

Tee  T — No,  only  the  qnality. 

I  am  not  sure  yon  nnderstand  my  qnestion.  Did  yon  not  state,  with  respect  to  the 
machinery,  which  to  yonr  knowledge  was  taken  on  board  the  Alexandra,  and  the 
idencbee  and  the  bolts,  ljiat  they  were  made  by  a  partienlai  nnmber  f — Tea. 

What  was  tbe  nnmber  f — Two  thonaand  two  hundred  and  nine. 

Did  yon  ever  see  Hr.  Hamilton  inspecting  that  machinery  while  it  was  being  made  T — 
Tea;  1  have  seen  him  inspecting  it. 

Do  yon  remember  the  night  before  the  Alexandra  was  seised  T — Tee.        ,  ~  t 
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Were  koj  otdtn  gjve 
T«;  nothing  more  w«< 

Wu  that  after  the  seizore  t— Yte. 

Do  yon.TeooUeot  any  orden  given  before  whioh  were  coantermanded  b;  that  ordert 
Were  any  orders  mven  before  the  ieizure  to  take  anything  down  to  the  ahip  I— Thty 
came  down  from  the  workshops  to  the  paoking-room. 

What  were  they  1 — Eceentno  pnmp-bncketB  and  bright  work. 

Those  were  to  bare  been  pnt  on  board,  hat  were  stopped T— No;  tbey  were  in  tbe 
paoking-ioom,  and  ware  to  go  down  in  the  momtog,  when  she  was  seiied. 

Do  yon  recolleot  anything  being  done  for  a  ship  called  the  Oreto,  previously  t — I  im- 
agine; bat  I  cannot  say  anything  about  that,  because  I  wm  not  m  tlie  paoking-rocnn 
at  that  time. 

Do  yon  remember  the  time  that  it  was  talked  aboat  I — Yea. 

At  that  time  were  yon  sent  to  oar^  letters  T — Yes. 

To  what  flmi  T — To  firms  all  over  Liven>ool. 

Among  others,  did  yon  carry  any  from  f^wcettand  Compuiyto  aflnn  named  Fraaer, 
Trenholm  and  Company  T — Sevenl. 

Waa  the  communicat""-  *—"-"•  t 

And  yon  often  had  U  ,  ■       \ 

tto  yon  recollect  the  time  when  the  Oreto  sailed  t— Yes. 

Do  yon  reoolleot  being  sent  oat  with  any  notes  the  evening  before? — Yen. 

Were  there  two  notesl— Yes, 

Where  were  they  sent  T—Ooe^  Fraser,  lYenholm  &  Company,  sod  the  other  to  Qi« 
Dock  Compsoy  at  the  qaav. 

Did  yon  hear  either  of  tnoa 
delivered  T — Yes,  at  the  Dock  Company's  omoe,  I  did. 

What  did  yon  bear  1 

SiH  HuoR  Cairns.  I  objeot  to  that  queetion 

The  Lord  Chiev  Bahok.  What  note  was  it  t 

The  WiTNKSB.  It  was  a  noi«  to  the  Dock  Company's  offloe,  stating 

SiK  HuoH  CAiKxa.  Never  mind  what  it  stated. 

The  Solicitor  Gknkru-  Did  the  Onto  sail  the  next  day  T — I  believe  she  did. 

Yon  were  not  present  at  her  sailing,  were  you  t — No,  I  was  not  present ;  I  waa  In  the 
yard. 

Yon  did  not  see  her  go  t — Tee,  I  did ;  hnt  I  did  not  see  her  start. 

Did  yon  see  whetiier  any  members  of  the  dim  of  fawcett  A.  Company  were  on  board 
of  hert — No;  I  was  not  there  when  they  started. 
Croee^zamined  by  Sir  B.VQH  Cairks: 

Jnst  tell  me  exactly  yonr  business  in  the  warehoose  of  Fawoett,  Preston  and  Com- 
pany {  yon  say  yon  were  in  the  paokjpg-ioom  T — Yes. 

Emploved  as  a  laborer  then  T — Yes ;  at  flnt. 

Andwnat  were  you  employed  at  afterward  I — In  the  paoUng-ioom,  to  aasiBtMr, 
Braddiaw. 

You  were  flnt  employed  as  laborer  in  the  yard  f — Yea. 

And  then  as  laborer  to  help  packing  t— To  take  Ur.  Biadshaiir'a  plaoe  when  he  waa 
not  there. 

Yon  were  assistant  packer  1 — Yea. 

Was  It  your  bnainess  to  be  in  the  machinery  room;  in  the  plaoe  were  the  maohinery 
was  made  I — Yes ;  If  we  were  waiting  for  it  vre  went  to  the  maohinery  room,  if  they 
did  not  send  it  down  to  ns. 

Bnt,  excepting  for  the  purpose  of  watting  for  it  to  pack  it,  yon  had  nothing  to  do  at 
the  place  where  the  maohinery  was  made  r— Anything  that  was  leqaired  we  should 
MkTor. 

Had  von  anything  t«  say  except  to  vrait  for  it  t — Yes ;  we  had  to  ask  how  long  it 
iroold  be  before  it  « '" 


idy. 
The  LoBD  Chibf  Baron,  Then  yon  waited  for  it  t — Yea,  sometimes,  if  it  would  not 
he  lone;  sometimes  we  woold  go  away  and  come  back  agun. 
SibHdgh  CAiBire.  If  it  waareadyyoawaitedandgot  it,andlf  It  wasnot  ready  yon 


irent  away  and  came  back  f — Yea. 

When  did  you  leave  Fawoett,  Preeton  and  Company's  aervioe  t — A.  1  am  sure  I  for- 
get the  date. 

Tell  me  about  the  date  t — Some  time  in  April,  I  think ;  at  the  sune  time  Carter  left ; 
it  was  in  the  same  week.  Be  left  on  the  Saturday,  and  I  left  on  the  Wednesday  or  the 
Thuisday. 

Was  that  after  the  vessel  was  seized !— Yes. 

You  were  discharged,  were  yon  not  T-— Yes. 

What  fort — Being  absent  for  a  day. 

What  led  to  your  being  absent  f — I  missed  the  break&st  tlow,  and  I  ma  not  tiiara 
in  time  for  the  bell,  and  i  stopped  away  all  day  then. 
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Ton  were  diectiai^ged  for  dmnkenaess,  were  yon  not? — No:  I  wunot  dlBchBrs^  for 
dnmkenneM.  Tbey  taidl  wasdnuilcaacLIsMdlwHnDt.  Speera  Bays  to  me,  "Where 
wera  yon  yeetaitUyF'  I  said,  "I  w«b  ill;"  and  he  laid,  "We  heard  yon  were  drunk, 
and,  UiereforB,  pat  on  yoar  coat,"  and  DOthioK  siore  pawed. 

Tiat  waa  t^e  reaaott  awigned  Tor  your  ditchaTxe  T — Ye«. 

But  it  was  not  true  T — No ;  1  waa  out  dnmlE. 


Are  yon  the  eommander  of  her  HMeety'e  ahlp  HfueetJc  T — I  am  captain. 

la  that  ahip  stationed  at  Liverpool  f— She  ia. 

Have  you,  oBsiated  by  the  carpenter  of  your  rtilp,  examined  (he  AlexHndra,  lying  in 
the  Tozt«th  dock  I— I  have. 

Since  the  time  of  the  leizure,  I  believe  T — Yea. 

Did  you  carefiilly  examine  her  fittinKB,  aa  far  as  they  have  gone  f — I  did. 

Are  yon  able  to  aesoribe  to  the  Jnry  the  character  of  the  veaael,  u  to  her  timber  and 
(nnatraotioa  geneTally  f — I  can. 

Of  what  timber  is  she  bnilt  T — Principally  of  teak j  her  upper  works  are  of  other 
material ;  the  kind  of  wood  I  oannot  exactly  aay,  but  1  should  eaU  her  a  ■tronsly-built 
veeael,  certainly  not  intended  for  mercantile  pnipoaea,  but  might  be  naed;  and  is  <aaity 
convertible  into  a  man-of-war. 

And  speaking  of  the  strength  of  the  veaael,  ia  ahe  in  yonr  Judgment  of  sneh  strength 
as  would  b«  a&pted  to  her  Ming  oaed  as  a  man-of-war T — She  ia. 

Did  yon  find  whether  ahe  had  an  accommodation  for  men  and  ofScers,  Bncfa  aa  wonld 
have  to  serve  on  board  a  man-of-war  I — She  has. 

And  ae  regaida  stowage  room  and  the  building  of  the  TeBsel,  what  say  yon  to  that  I — 
Aa  rerards  stowage  room,  the  boa  only  stowage  room  sufflcieut  for  the  etew,  oonaidet- 
ing  the  berthing  of  the  crew  to  be  for  thirty-two  men. 

And  as  regard  her  bnild  generally,  is  It  yonr  opinion  that  sbe  ia  adapted  for  a  man- 
of-war  T — She  ia  quite  capaMe  of  belag  cooverted  into  a  man-of-war  without  having, 
at  the  time  I  saw  ber,  any  appearance  of  flttinga  for  gnas. 

Yon  say  that  there  were  no  gnna  or  immediate  preparation  fbi  guns  T — There  wete 

But  having  regard  to  the  building  of  the  veeael,  might  ahe  or  not  in  yonr  opinion  be 
fitted  for  guns  t 

The  Lord  Chiep  Babom.  He  haa  aaid  that  already — tbat  ebe  is.  He  aoid  that  she 
micU  be  used  as  a  yacht,  and  easily  converted  into  a  veawl  of  wai. 

TheATTOBMxr  Oenbau.  IwishparticQlailytocallhis  attention  to  heiflttaiigstor«- 
ceive  gnns. 

The  Lord  Chief  Baboh.  Hehaealready  a^dabelaeoai^tolMOMivertedlntoaman- 
trf-war. 

The  Attornet  Oxhsbai.  Including  her  adaptation  to  Moeive  gona  f — She  is  of  saffl- 
omt  length  to  receive  guna,  bDtwii&>ntanyor  those  appoiteaaBoeawliich  would  indi- 
cate that  guns  were  about  to  be  pnt  on  board. 

Wonld  yon  tell  ne  to  what  yon  refer.  Captain  Inglefleld,  in  speaking  of  the  apporte- 
nances  which  indicate  an  abaolnte  intention  of  putting  gnna  on  board  t^Eing  bolts  at 
the  aide  and  plates  on  the  declca  upon  which  pivot  gnna  would  tnni. 

Six  HcroH  Caikks.  There  were  none  of  those. 

The  Attobhbt  Oknkhal.  No  ;  he  aaya  there  were  none,  and  I  aek  him  what  were  the 
appurtenances. 

Wonld  there  be  any  difficulty  in  your  Indgment  in  adding  to  the  ahip  as  ahe  ia  now 
thoae  preparations  for  guns  T— ^o  difficulty. 

The'LoftD  Chiep' Baron.  Not  only  no  difficulty,  but  it  oould  beaaaily  donet — EaeUy 
converted  into  a  man-of-war. 

The  ATroKNBY  Gensral.  When  you  speak  of  a  pivot  on  the  deek,  do  yon  apeak  of 
three  gnna  or  of  aeveral  guns  f — She  might  have  two  or  three  pivot  gnna. 

Would  ahe,  according  to  the  ordinary  arrangement  now-a-days  of  men-of-war  of  her 
aize,  probably  carry  two  or  three  guns  or  more  on  pivot  T — Probably  three  guns. 

Would  thoae,  according  to  the  ordinary  course  in  these  matter*,  be  guns  varying  in 
■Ixe,  or  guns  of  the  same  size  T — Of  varying  siae. 

Sunpoeing  there  were  guns  acoording  to  the  ordinary  ooune  in  such  amuigementa, 
nldthei      " .     .    ,       


would  the  smaller  guns  or  the  grei^r  predominate  in  number  t — I  could  only  t«ll  what 

Gna  would  be  litted  to  the  vessel  by  knowinz  what  size  was  intended  to  be  pnt  on 
ard.    If  they  were  smaller  guns  they  must  have  ports  ;  butif  Eunaof  certaindimen- 
noiM,  they  would  bepivot  guns,  and  would  &ra  over  tiie  bulwani. 
Without  ports  T— Without  ports. 


lanrnKwe  if  it  waitt  Intended  that  they  ahtmld  fire  over  the  bulwai^  the  bulwuks 
wonld  be  oonstmcted  comparatively  low,  would  they  nott— Yea;  they  wotdd. 

How  did  you  find  the  bulwaiks  In  this  ship  T — Low,  bat  not  aimilai  to  the  bolwaika 
of  gnnboate  in  our  service.  /  -.  , 
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Over  which  they  were  to  be  Bted  f — Of  oertaiD  dimenaioiui. 

The  Lord  ChibfBakom.  Tboaeirerelow,  hntiiot  lowenouEb,  accordingtooniBervice, 
TTtw,  I  think,  your  aniwer  t— Not  the  ume  deaciiptioa  aa  thoae  in  onr  service.  They 
would  be  Hying  bulwarka. 

But  would  there  be  luiy  dlfBcnLty,  vithoat  proper  gaa  oonitutM,  in  flring  gans  over 
those  bulwarks  f — It  would  be  entirely  dependent  on  the  ate  of  the  gun. 

But  with  a  proper  adaptatiou  of  the  size  of  theguna  it  might  be  done  t— Certainly. 

About  what  height,  go  far  aa  yoo  recollect,  of  gnn  cBirlage,  would  he  requirad  to  en- 
able the  Kunneni  to  fire  over  those  bnlwarlFsf — The  gnn  cftrriage  and  slides  in  different 
kinds  of  guns  vary  Terymucb  inaise,  theTetbrel  must  know  the  kind  of  gon  to  be  able 
to  judge  of  the  height  or  size  of  the  caTriage- 

It  would  depend  on  Uie  kind  of  the  ^[un ! — Yee. 

But  with  certain  kinoa  of  guns  it  might  be  done? — Perfectly, 

CroeB.examined  by  8iR  HuQh  Caibms  : 

On  what  calculation  do  yon  arrive  at  the  conclnmon  that  this  Tassel  would  have 
accommodation  for  thirty-two  iu  the  crew  f  la  that  upon  the  nsual  navy  rIIowhios  of 
room  I — Yea.  The  length  of  hei  in  the  lower  decks  was  thirty  feet  by  flileen,  giving 
nine  inches  for  each  man ;  that  wonid  atow  tbirty-two  men. 

YoD  only  give  nine  inches  for  each  man  in  the  navy  t —  Kins  inches  only. 

That  la  rather  close  quartcra,  ia  it  not  T — Yea,  rather. 

YoQ  aay  that  the  vessel  waa  fitted  for  a  yacht,  and  is  eoaily  convertible  to  a  veeael  of 
war.  Site  could  be  need,  I  auppoae,  for  mercantile  purposes,  not  merely  for  a  yacht, 
hntahe  was  capable  of  being  need  for  mercantile  pnrpoeesT — No,  she  waa  not  capable 
of  being  used  for  mercantile  purposes,  because  she  had  no  etoirage  for  merchandise. 

What  state  were  her  cabins  in  when  yon  saw  herl — They  were  not  finished,  but  they 
were  ^  laid  out  and  bnlkheaded  off.  Besides  the  accommodation  for  men,  there  vrere 
cabiua  for  five  officers,  a  captain's  cabin,  and  a  mess-place. 

Were  the  cabins  fitted  np,  or  did  you  merely  see  the  partitions  between  themt — They 
were  partly  fitted  np ;  sufficiently  to  distinguish  them  as  cabina. 

What  was  the  diserence  between  the  oabina  you  saw  and  the  sort  of  oahios  that  might 
be  found  in  a  yaoht,  supposing  she  was  to  be  used  for  that  purpose? — No  diffaronce. 

Mr.  Nbil  Black  wis  called  and  sworn,  and  examined  by  Mr.  IjOCSB  : 

You  live  at  18  Heptuue  street,  Liverpool!— Tes. 

Yon  are  a  ship-caipenterf — Yes. 

How  long  have  yon  been  engaged  in  ship-bnilding  I — From  twenty  to  thirty  years. 

Have  you  been  engaged  In  ve»eJ«  intended  for  war  j '    " ■" 

When  was  it  that  yo "■ '  "■ 

Whoiwwaasl    " 

Did  you  go  oi 

Did  you  eiamioe  her  carafnlly  1 — Not  particularly. 

Wlud;  did  yon  do ;  did  yon  take  her  measurement  f — I  looked  at  her  upper  woito, 
and  a  gentleman  cane  and  ordered  me  ashore.    I  afterward  learned  he  was  a  builder. 

TheLoKD  Chief  Baron.  Did  yon  know  that  at  the  timeT'-Yee;  I  was  looking  at 
the  vessel  when  a  gentleman  came  aboard  and  ordered  me  ashore. 

Did  you  afterward  see  him  1 — Yea. 

Do  you  know  who  he  is  now  f — Yes,  my  lord. 

Well,  who  was  he  I-Mr.  Miller. 

Mr.  LocKB.  What  did  he  aay  to  you  I 

The  Lord  Chief  Baron.  This  ia  nothing  to  what  ha  sidd. 

Mr.  LocKK.  He  ordered  you  away  t — Yes. 

Did  yon  go  there  again  f — Yes. 

By  whose  directions  f — By  Mr.  Squarey's. 

Who  is  he  t— I  believe  he  is  a  lawyer  in  LivorpoaL 

Were  you  interfered  with  on  this  second  occoaion  when  yon  went  ^— I  was. 

By  whom  t— By  Mr.  Miller. 

He  cume  again  I — Yea. 

Was  Mr.  Sqnarey  there  T— No. 

Did  he  turn  you  out  of  the  vessel  again  T — No. 

How  was  it  he  did  not  f — Because  I  would  not  go  tot  Iiim. 

And  Mr.  Miller  remained  theteT — Be  looked  in  my  &oe  and  told  ma  my  fiwe  indi- 
sated  I  was  a  spy. 

What  did  you  aay  to  that  T— I  told  him  that  I  was  there 

The  Lord  Chief  Baron.  Thia  is  not  evidence  against  the  defendant;  Be  was  an 
(gent  of  theirs,  to  make  couditioos,  or  do  anything. 

Hr.  LocKK.  Bat  here  Is  Mr.  Miller  eserciaing  owoerahip  over  this  vessel. 

The  Lord  Chief  Baror.  That  ia  of  no  use. 

Ui.  Locke.  When  was  it  Mr,  Hiller  allowed  you  to  meaauvtlio  ship  T— I  did  not  ask 
permission  to  n "   "  "^ 
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Tod  did  laeBsnni  her  T— Tm,  I  did. 

What  vsB  her  length  I— Aboat  one  handled  and  twenty-aeveu  feert 

Have  Tou  yonr  meammmento  with  70a  T — Ko. 

What  breadth  was  she  T— Ahoat  tnent^-one  and  a  half  feet,  as  well  aa  I  can  recollect. 

Acroae  Oie  beams  T — Yea. 

And  how  many  tona  T—AboDt  two  hnndied  and  fbrt;  or  two  hundred  and  fifty,  build- 
en'  meaanrement. 

Was  Bhe  strongly  bntlt  f— Tee. 

Of  what  woodl — Her  frame  was  of  firitieh  oak,  and  her  planking,  so  fat  ae  I  eonld 
see,  was  of  teak. 

b  it  thick  f — Her  fhuoe  is  not  extntordinaTily  stronc,  bat  the  plaokiDe,  both  onteide 
and  inside,  is  stronger  than  is  asnol  for  Teasels  of  that  class  to  Iw  classed  at  Lloyd's. 

How  fkr  apart  weie  her  beams  T-^Well,  they  areraged  abont  two  feet  apart ;  Bome 
were  more  sod  some  were  lees. 

Of  what  length  t— The  beams  T 

Yes.— Tbe  extreme  beam  of  the  ship  was  twenty-one  and  a  half  feet. 

Did  yon  obBerre  her  hatchways  t — Yes. 

What  was  the  width  of  Uie  hatahwaysf — They  were  not  wider  than  firoin  two  feet 
to  two  and  a  half  feet- 
Did  yon- ever  see  a  merchant  veesel  with  a  hatchway  only  two  feet  or  two  and  a  half 
feet  wide  1 — No. 

Conld  a  veasel  with  a  hatchway  of  that  width  be  nsed  as  a  merchant  Temel  T — Hot 
generally ;  not  for  bale  goods,  or  anythlDK  of  that  kind. 

Yon  oonld  not  get  the  goods  into  her  1—So. 

What  conld  she  do  aa  a  merchant  vessel  T — She  might  pnt  in  small  packages  of  htffd- 

They  oonld  not  gat  tbe  ordinuiy  merchandise  pnt  into  a  merchant  vessel  Into  each 
hatchway  s  I — No. 

What  is  the  ordinary  width  of  the  hatchway  of  a  merchant  vessel  T— It  wonld  be  of 
varions  aizee ;  from  five  to  sis  or  seven  feet  wide.    There  is  do  particnlBi  sice. 

Bat  yon  never  heard  of  a  merchant  vessel  with  a  hatchway  of  two  feet  or  two  and  a 
b^f  feet  in  width  only  t— Ho. 

What  ore  Its  beams  mode  oft — British  oak ;  tor  the  boiler  space  they  ore  mode  of 

Did  yon  examine  the  bulwarks  t— .Yes. 

Did  anything  strike  yoa  with  regard  t«  tbe  bnlwarks ;  were  Hiey  tbo  bulvrarka  of  a 
merchant  vessel  t — So. 

For  what  reaaon 

Did  yon  mark  a 
and  a  half  feet. 

Is  that  hish  or  low  t — It  might  do  with  regard  to  height  for  a  merchant  veasel,  bnt 
it  is  graera^  hi|^er  for  a  merchoat  vewel. 

Bin  yon  say  that  the  bnlwaika  were  stronger  than  ai«  used  ia  a  merchant  vessel  T — 
Yea. 

And  likewise  lower? — Tee. 

Now  what  ore  the  upper  decks  made  of  T— Pitched  pine. 

Have  yon  ever  seen  pitched  pine  used  for  the  deoCs  of  any  vessel  except  vessels  of 

Yon  never  have  t — No,  except  they  are  between  decks. 

Do  yon  consider  this  vessel  altogether  nnadapted  to  mercantile  purposes  f — It  is  not 
qualified  for  ntercaatilo  purposes. 

In  yoar  opinion,  havine  examined  her — in  your  experience,  what  do  yon  consider 
that  she  moat  have  been  built  for  T 

The  IiOBD  Cmzp  Babon.  That  is  not  quite  the  form  of  qneetion  that  should  be  pnt ; 
for  what  is  she  adapted  would  do  better. 

Mr.  LocKB.  For  what  is  she  adapted  t — She  ia  adapted  for  war  purposes. 

What  is  her  appearance  f — A  veiy  flue  appearance.  She  looks  a  handsome  piece  of 
orehitectaie ;  very  fine  lines,  oapoole  of  grwt  speed,  aooording  to  the  power  of  ma- 
chinery. 

What  kind  of  war  vessel  should  you  say  she  has  been  hnUt  forf 

&B  Hdoh  Caikhs.  He  says  she  ia"  adapted  for,"  not  "built  fbr." 

For  a  gunboat. 

GnMS-examlned  by  Hr.  MBTiUaH : 

Do  flwy  use  pitoh  pine  for  the  decks  of  war  vesaels  I  I  nndentand  yon  to  say  that 
pitch  pine  is  not  nsnally  used  for  the  decks  of  merchant  vessels ;  is  il  OMd  fbr  the  decks 
of  WOT  vese^  t — I  never  saw  it  used  for  the  decks  of  merolmt  vessels. 

Did  you  ever  see  it  used  for  war  Teasels  T — Yes. 

Is  it  nn»l  to  use  It  f or  the  daoka  of  war  vessels  I — BometimeB;  but  not  often. 


36  CtiAIMS  AOAIKST  GBKAT  BBTTAIH. 

Bnt  not  often;  in&ot  It  is  not  dbiibI  tonse  themibrdeekaat  oUfUitT  Ton  u^yoa 
first  saw  the  Alexuidra  ou  the  2lBt  March  t — Yee, 

Who  told  you  to  go  on  board  t — A  geatleman  I  was  workinf  ioc. 

WhowaaheT— Captain  Kiii^t,oftb«ahip  The  New  World. 

Ih  that  an  Amerioan  Hbip  T — Yes. 

A  Kew  York  ship  1 — Yes. 

I  thouclit  yoD  told  me  he  toid  ;oa  to  go  on  board  f— He  aaked  me  ifl  had  seen  the 
ahip,  and  I  said  no;  then  heaaked  me  if  I  woold  go  and  look  «( hot,  aud  give  him  107 
opinion  ;  I  did  to- 
Then  were  ;on  token  to  the  American  consul  t— I  went  there. 

What  ordera  did  they  give  yon  there  t — No&e  vh«tevet  with  cegud  to  the  Alexan- 
drtk,  further  than  to  aek  sty  opinior 


tk,  further  than  to  aak  air  opinion. 

Did  they  say  anjrtluDg  alwntpivnunt  t — No. 

Nothing  T — Hotmng. 


Nothing  „ 

They  Biraply  wanted  yonr 

Now,  did  vou  apply  lor  tl 

To  whotiil — To  Sir.  Squarey. 

He  is  the  solicihiT  for  the  Amerioan  oonsnl  t — I  am  not  aware. 

But  yoa  applied  to  Mr.  Squarey,  the  solicitor,  for  an  order  to  aee  the  Alexandra  t — 
Ten. 

How  oaine  yon  to  apply  to  him  T    He  is  the  gentleman  sitting  there,  befitie  myM«nd 
Mr.  Locke!— Yes. 

How  came  yon  to  apply  to  him  t — I  wanted  to  see  hei. 
'     '      "o  person. 


How  came  yon  to  apply  to  him  t — I  w 
Who  told  yon  to  go  to  him  t — No  persi 

Liverpool  besides  him  to  see  which  was  tSe  proper  mau  to'giTS 


Itw        , 

Why  did  yon  go  t 

Who  told  yoD  sol— He  toM  me  so  himself. 

TTien  he  met  yon  T — Yes. 

Do  yon  mean  he  gave  yon  a  writteu  order  f — No ;  be  w«it  along  with  me. 

Then  yon  came  to  Miller's  yatd  T — No,  I  did  not. 

Where  wm  the  yessel  at  that  time  f— Toiteth  dock. 

Which  way  did  you  get  on  board  I — I  walked  on  board. 

Without  aeking  permission  T — I  asked  the  cnstom-honse  offioec 

She  was  not  sei&ed  tlien  t — She  was. 

I  am  f^eafcing  when  yon  went  and  looked,  on  th«  31st  of  Maroh.— -I  walked  on  board 

wiis  that  in  the  doek  t— In  the  dock. 

Mr.  Miller  came  and  said  yon  looked  like  a  spy  t — Not  theo. 

That  was  snbaeqaently  t— Yob. 

Mr.  John  Wilson  Qbssx  was  then  called,  bnt  did  not  answer. 

The  Qukkn's  Advocatx.  We  will  have  this  witness  called  in  ooort,  and  oat  of  ooart, 
and  then  I  shall  request  the  clerk  to  call  him  upon  his  snbpcena. 

B  then  oaUed  three  times  upon  hia  tabp<Bna,  and  did 

Ur.  John  Da  Costa  sworn  and  examined  by  the  Queen's  Advocate  : 

What  are  yon  by  profession  I— A  shipping  agent,  a  shiii-owner,  wid  *  steomboAt 

Do  yon  know  the  flrm  of  Messrs.  Miller  &,  Sons  t — I  do. 

Do  yoo  know  the  man  wtio  superintends  Miller's  yacd  t — Yes. 

When  did  yon  first  know  Mr.  MiOer,  senior  f — Not  until  we  weie  otuitruiting  for  the 
hoilding  of  the  boat  Emperor,    Tliat  would  be  in  Februanr  oc  March,  186S. 

Had  you  some  business  with  them  about  building  a  tug-boat  t— Yes. 

1  believe  yon  wero  a  partner  in  Um  oompaoy  ibr  which  that  tox-boat  was  to  be 
bnfltf-Yes. 

Did  yon  go  to  Mr.  Miller's  yard  at  that  time  about  your  boat  T^In  Fetimaiy,  1S69^  I 
went  there. 

Did  you  go  with  a  Mr.  Corkhill  I— I  did. 


■e  pointed  ont  the  TteeeL 
„id  be  say  aometiting  about  that  retael  I    I  do  aot  aak  yon  what— Ho  did. 
The  Lord  Cbibv  Bason.  What  has  he  to  do  with  the  Oreto  f  /  ~  t 
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The  QuKBK'a  Adtooate.  ma  \m  »  &et ;  I  uked  bim  vhether  he  did  not  B«e  the 
Onto. 

"Ot^  liOia>  CHKr  BuHMT.  Then  an  a  gnat  many  remelA  la  the  worid  whiah  I  have 
no  doubt  he  uir. 

llM  QiTEBK^  Acvofunt.  We  eball  pn>Te  somethlog  aboot  the  Onto  pnMntl;.  Did 
yoa  go  to  Mr.  UiUei's  ^atd  in  1S62 1— I  did. 

Do  yon  runember  the  TMael  called  the  Bmpenr  being  lannehedf— I  iras  not  then 
at  the  Isnneh.    I  have  been  sevetal  time*  there  before  she  wae  latmohed. 

Doyon  nmcnnbet  serang  her  In  Ktmra.  HlUei's  yard  t— Tea. 

Teu  me  what  month  in  the  year  that  waa. — IlieflTst  (rial  trip  I  do  not  remember, 
bnt  the  aecond  one  was  on  the  3d  of  Hanh  In  thli  year. 

But  do  yon  remember  tlte  flret  trial  trip  t— I  do,  bnt  I  ooold  not  wy  rightly  what 
month  it  was  in. 

I  win  not  take  yon  to  that  time,  bat  do  yon  remember  being  with  ilr.  Hiller  %  nhoTt 
time  before  the  Emperor  WBB  launched  on  a  partionlar  oeoaalon  f — ib.  HtUer,  senlorl 

Yea;  can  yon  nmembor  that  I — Tee, 

Can  yon  gay  how  long  that  was  befon  ibe  Emperor  wae  lannehed  T— Abont  a  week:, 
the  last  time. 

And  in  what  month  f — The  veeeel  was  lannebed  on  Hie  8th  January  In  this  present 
y«ar,  and  It  was.  1  think,  Kew  Tear's  Day  that  I  saw  Ur.  HlUer. 

At  that  time  oM  yoa  seethe  Alexandra  in  Mr.  Miller's  yard? — T  saw  that  ^nboat. 

The  Qdbkh's  Aovocatb.  When  yon  saw  Uie  Emperor  in  Mr.  Millert  yari^was  there 
uiy  other  Tessel  alongside  of  her  t — Then  wae  one  at  eaob  aide. 

What  wen  they  T— One  is  a  vessel  that  has  sailed  slnoe,  called  the  Phantom,  a  veaad 
that  has  gone  to  Hassan ;  the  other  was  a  vessel  for  some  coast  of  AfVioa  trade,  for  a 
menshsot  in  Uverpool,  a  coast  of  Africa  firm  in  Liverpool,  whose  name  I  do  not  know. 

Did  yon  ever  see  the  Alexandra  in  Mr,  MIIIot's  yard  t — I  did. 

How  long  was  it  before  the  Emperor  was  lannehed  that  yon  saw  her  there  I — From 
September,  when  they  laid  the  blocks  for  her,  for  this  gnnboat. 

kR  Httoh  Caibns.  Do  not  call  her  a  gnnboat. — I  do  not  know  h«'  by  anything  bnt  a 
gnnboat. 

The  QirEEK*B  Adtocatb.  Do  yon  remember  Uie  Emperor  having  a  trio!  trip  T — I  do. 

Did  yon  go  to  see  that  trial  trip  T— Ym. 

Bnt  did  yon  see  the  boat  that  is  called  the  AlexBudtnl — I  did. 

"  ~  IT  the  boat  that  is  called  the  Alexandra  in  Mr.  MlUer's  yard  T  Jnst  attend  to 
Ton  will  not  answer  it  before  yon  have  permfW- 
y  lord,  in  order  to  raise  formally  the  qneation 


me,  I  am  going  to  ask  yon  s  qnestion.  Ton 
rion.  I  am  gmng  to  pnt  this  qnestion,  my  1( 
which  I  believe  yonr  lordship  may  be  said  t* 


ihip  m^  be  said  to  have  practically  decided. 
r.  I  will  cony  it  down. 
's  Advocatb.  If  yon  please,  my  lord,  the  qnestion  is  thla :  Did  Mr.  Miller, 


The  Lord  Cbief  Baroit.  I  will  copy  it  dow 


sr.,  on  that  oooaaion  say  anythmg  to  yon  as  to  the  character  of  the  Alexandra,  e 
to  what  she  was  destined  for  I  ' 

Hie  Lord  Cbikt  Barov.  Is  it  after  the  Alexandra  was  flnbihed  T 

Hie  ArrOKiiKT  Gbnerai.  While  she  was  in  oonrae  of  completion. 

The  Qcren's  Asvocatr.  While  she  was  in  course  of  conatmctioD,  my  lord.  I  leave 
ont  that  abont  the  character,  becanse  it  perplexes  the  matter. 

The  Lord  Chief  Baron.  Will  von  begin  ^oin  t 

The  QuEEiT'a  Advocatb.  Did  Mr.  Miller,  senior,  say  anything  to  yon  on  that  occa- 
sion ae  t«  what  the  Alexandra  whs  intended  for  T 

Sot  Hugh  Cairns.  Was  intended  for  I 

The  QueeWs  Advocatb.  Tea,  intended  fin  T  The  attorney  general  thinks  the  other 
has  been  already  njeoted. 

Sir  HiKiR  Cairnb  Jfow,  my  lord,  I  snppoee  in  strict  regnluity  we  shonld  have  an 
answer  yee,  or  no,  Bnt. 

The  Lord  Cheef  Barox.  What  Mr  Miller  said  it  waa  intended  for  would  be  no  evi- 

The  ArtrmNVT  OEiraRAL.  I  nnderatand  yonr  lordship  to  have  raled  that,  bat  It  ia 
pnt  as  a  matter  of  fbrm ;  it  is  a  dlBbrent  question. 

The  Lord  Cribf  Baron.  I  do  not  nnderatand  that  the  witness  had  anything  to  do 
with  the  veeeel.  It  aeema  to  me  that  a  commnnication,  which  might  Itave  been  made 
In  a  etage  coach,  or  a  railway,  or  anywhere  elae,  would  be,  I  waa  going  to  say,  very 
good  evMence;  bat  it  would  be  evidence  perhaps  not  very  good,  bnt  certainly  evidence 
agninet  Hiller.    I  do  not  at  all  see  how  it  ia  m^e  evidence  against  the  defendants. 

The  ATT6RNET  General.  We  could  only  pnt  it  on  the  ground  upon  which  I  ven- 
tured to  pnt  the  former  qnestion. 

The  Lord  Cbirf  Bason.  Mr.  Miller  was  employed.  It  Is  Jnet  like  t3ie  case  of  tlie 
hoosebreaket's  shoes.  A  man  ia  employed  to  make  the  ahoea,  but  he  is  not  employed 
to  t«ll  all  the  world  what  they  are  made  for,  nnd  non  eombit,  that  that  ia  true.  The 
charge  against  the  defendants  is  a  crime,  and  what  one  man  Bays  about  another  man's 
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orime  may  be  verj  good  evidenoe  against  himself  that  he  partioipated  in  it,  bat  It  is 
not  evideuco  i^iiut  the  other  man. 
The  Attornky  Gbhbbai.  Toqi  lordship  will  not  fbrget  Out  this  is  a  piooeedlng  in 

Tie  TjOKD  Chtkt  Baboit.  For  this  pnrpooe  I  cannot  ondentand  what  ia  ihe  differ- 

The  ArroRNBY  Oknbiui.  That  will  perhaps  be  a  roattei  for  your  lordship's  o<Hiidd«i^ 

The  Lord  Chibf  Bason.  If  yon  imafpoe  that  there  is  anything  in  that  point  I  shall 
be  very  glad  to  coDsider  it.  It  being  a  proceeding  im  r«m  makea  the  decision  binding 
as  to  tba  thing  itself,  and  concIosiTe,  bnt  it  does  not  appear  to  me  to  altei  the  cbarao- 
ter  of  tbe  evidence  admissible  in  order  to  bring  home  guilt  to  the  particular  puty  ac- 
cused; other  wise  von  know,  becanse  it  is  a  proceeding  i*  rem,  what  anybody  says  about 
him  wonld  be  evidence. 

Tbe  Attoanby  Obnerai.  H^  lord,  it  so  happens,  and  we  make  uo  reflection  npon 
Messrs.  Fnwcett,  Preston  &.  Companv  in  that  respect ;  their  statement  must  be  taken, 
as  I  said  before,  to  betme;  that  is,  tnattbey  netliereowttera  at  the tuneof  tbe  seizure. 

Tbe  Lord  Chief  Baroit.  Bat  I  think  the  fair  inference — and  it  will  be  for  the  court 
to  come  to  the  oonclusion  which  shall  decide  whether  the  evidence  is  admissible  or  not — 
in  my  opinion  there  is  no  presumption  that  Mr.  Miller  was  the  actual  owner,  so  as  to 
make  it  evidence ;  and  I  am  inclined  to  think  that  if  he  was,  that  would  not  affect  tbe 
matter  in  the  hands  of  anybody  else ;  as,  for  instance,  if  a  man  being  clearly  in  pos- 
session of  a  watch,  soys,  ''  I  stole  it,"  that  ii  very  good  evidence  against  him ;  bnt  if 
another  peraoa  geta  possession,  and  you  identify  the  watch,  it  is  not  evidence  against 
the  man  who  is  now  found  in  possession  of  it,  after  the  watch  is  taken,  that  the  man 
who  had  it  before  said  it  was  stolen,  and  that  he  stole  it.  Unless  one  is  to  introduce 
into  this  proceeding  rules  of  evidence  which  have  never  been  yet  applied  to  similar 
cases,  I  do  not  see  how  I  oan  receive  tbe  evidence. 

The  Attornbt  Oenerai.  My  lord,  I  am  certainly  not  aware,  if  I  had  been  I  should 
long  since  have  stated  it  to  your  lordship,  of  any  authority — any  decided  case  npon 
this  point. 

Tbe  LoBD  Cbibp  Bakon.  I  was  going  to  say,  no  authority  is  cited  of  any  kind  either 
on  one  side  or  the  other ;  I  am  left,  therefore,  to  decide  upon  what  I  call  the  principle 
of  the  law  of  Ensland.  I  should  say  that  what  I  have  stated  is  clearly  one  of  Uie 
nrinoiples  of  the  law ;  I  know  it  has  not  been  always  so.  No  doubt  iu  tbe  days  of 
Charles  the  Second  very  likely  this  would  have  been  received  as  evidence,  and,  for 
aught  I  know,  it  might  have  been  effective ;  bnt  now  one  man  cannot  coafees  another 
man's  giult,  nor  do  ni^ything  to  promote  what  oan  be  considered  as  a  conf^on.  But 
really,  Mr.  Attorney,  I  am  now  addressing  you  upon  the  reasonableness  of  tbe  thing.  I 
put  the  case  of  a  stolen  jewel.  If  a  man  steals  it,  and  oonfeesee  IJiat  he  stole  it,  he 
escapee;  bepartawith  the  jewel  to  eomebodyelae,  yon  cannot  use  that  man's  statement, 
though  you  identily  the  jewel,  to  show  that  that  man  had  stolen  it ;  and  if  anoOier 
person  is  fbnnd  in  possession  of  it  under  circumstances  of  uo  snspicion  and  a  long  time 
after,  yon  cannot  possibly  use  that  statement,  I  think,  to  show  that  that  was  a  aUt]ea 

The  Attorney  Oeneral.  I  am  only  now  about  to  make  this  remark  in  addition  to 
what  I  urced  upon  your  lordship  on  tiie  part  of  the  Crown.  The  statement  of  the 
elder  Mr.  Miller,  whatever  it  may  be,  if  permitted  to  be  given  in  ovidenoe,  whi<ji  we 
wish,  ^os  mode  at  a  time  when  the  vessel  was  iu  bis  possession  and  under  his  control. 

Tbe  LoBD  Chief  Babon.  Accordiog  to  that,  you  know,  the  statement  of  a  captain 
or  a  master  in  command  of  a  vessel  might  be  giveii  in  the  same  way. 

The  ATTOiiNEY  Oenerai.  I  was  about  merely  to  observe  this,  that  in  the  informa- 
tion not  only  are  these  gentlemen  who  have  appewed  and  pleaded  to  be  found,  but  the 
names  of  the  firm  of  Messrs.  Miller  and  Sons  are  also  included  therein. 

The  Lord  Chief  Baron.  Where  is  ttiatT 

The  Attorney  General.  My  lord,  it  is  before  you;  I  will  read  it;  it  is:  "Certain 
peiHons,  to  wit.  Miller,  Priolean.  Thomas,  and  the  other  petsons  whose  names  have 
been  mentioned."  My  lord,  it  being  open  to  the  attorn^  general,  according  to  tbe 
form  of  proceeding  in  this  information,  to  allege  tbe  committiDg  of  tiie  act  complained 
of — that  is  to  say,  "equipping  or  famishing" — in  this  partioolar  instance  by  one  per 
•on  and  by  another,  and  by  several,  and  even  to  declare  BO  generally  as  to  say  that  the 
acts  were  done  by  these,  and  by  persons  whose  names  are  at  present  nnknown,  I  snb' 
mit  to  your  lord^ip  that  that  does  not  make  a  distinction  between  (his  cose  and  the 
ordinary  case  of  a  declaration,  say  between'  plaintiff  and  defendant,  on  an  information 
of  the  attorney  general  against  a  particalar  person,  who  may  be  called  the  defendant. 

The  LoBD  Chief  Baron.  I  beg  your  pardon,  iSi.  Attorney  Oeaeral.  I  have  been 
hitherto  only  looking  at  the  abstract  that  bad  beea  f^itutahed  to  me,  in  which  the 
names  of  Millers  do  not  appear. 

The  Attorney  Qenf.kai.  No,  my  lord.  It  is  said  "  eiUem,"  A«.  It  la  *  pity  it 
shoold  have  been  so  brief.  .     ,^,^.,|,. 
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Sib  Buoh  Caikmb.  Tout  lordship  may  take  it  that  sTeiy  count  has  the  aame  aanieB 
as  the  fint.  Yoa  may  take  it  that  one  ooimt  will  show  everylliiDg  that  is  in  the  others 
on  thia  point  >•  to  these  names. 

The  LORD  Chief  Babok.  How  many  coouta  are  there  I 

The  Attobitby  Gkmkral.  There  are  ninety-eiRht  connts ;  bnt  the  first  eight  ooants 
disoloBB  the  whole  of  the  pleadings.  The  oUieT  oounte  Tor;  only  in  taking  tlie  words 
of  the  statute,  such  as  "equipping,  fitting  ont,  and  endeavoring  to  fit  out,"  and  the 
like.  The  Bnt  eight  connts  are  the  only  counts  that  any  one  need  pay  tiie  least  atten- 
tion to  upon  this  point ;  and  the  fint  count  raises  this  question  as  to  the  aauies. 

The  LOBD  CaiKV  Baron.  "For  that  certain  persons,  to  wit,  William  Cowley  Miller, 
TfaonuM  liiller,"  and  others,  "  heretofore  and  Wore  the  making  of  the  said  seizure,  and 
after  tlie  3d  dai;  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nine- 
teen, aoil  before  the  SSth  day  of  May,  in  thevear  of  our  Lord  one  thousand  eight  hun- 
dred and  nxt^r-tbree,  within  a  certain  port  oi  the  United  Kingdom,  to  wit,  Ratcliff,  in 
tbe  oonot;  of  UiddleMX,  without  any  leave  or  lloenw  of  her  H^esty  for  tjiat  purpose 
first  bad  and  obtained,  did  eqnip  tbe  said  abip  or  Teasel  with  intent  and  in  order  that 
ooch  aliip  or  Teasel  sbonld  be  employed  in  the  serrioe  of  certain  foreign  states,  sty  ling 
thonaelve*  the  Confederate  States  of  America,  witb  intent  to  omise  and  commit  bostif 
ities  against  a  certain  foreign  state,"  and  so  on.  There  is  iasne  Joined  npon  that  now, 
and  the  qneetion  is,  What  in  the  iwue  t 

The  Attoukkit  Gekbhai-  My  lord.  I  apprehend  that  tbe  issne  is  whether  the  state- 
ments in  the  information  are  true.  -  Tbe  statements  in  the  information  are  that  variuus 
persons,  including  Messrs.  Miller  and  Bons,  or  the  elder  Miller,  or  one  of  bis  sons,  did  the 
acts  wtuch  are  ruied  upon  as  constituting  a  forfnitnre. 

Tbe  Lord  Chiep  Bamon.  This  clause  that  I  am  referred  to  says  this:  "No  claim 
shall  be  made  bnt  by  the  true  owner,  who  shall  make  an  affidavit,  or  it  shall  be  mode 
by  the  attorney,  stating  that  he  has  good  authority,  and  on  failure  of  making  such 
proof  of  ownership,  the  goods  shall  be  coudemnod,  and  judgment  shall  be  entered 
thereon  by  defoolt  aocormng  to  the  nsnal  practice  of  the  court. 

Tbe  AiTOKMKY  Qenxbai.  What  I  was  about  to  submit  was  merely  this,  that  the 
effect  of  (bat  section,  which  yoor  lordship  has  just  adverted  to,  is  to  allow  persons  in 
thepoaitionof  Messrs.  Fawcett,  Preston  and  Company  to  make  that  afflilavit,  (the  tmth 
of  which  we  cannot  deny — it  cannot  be  dented  now,)  then  to  come  forward  as  opiio- 
nenta,  so  to  speak,  of  the  Crown,  and  to  put  the  Crown,  as  they  do  by  their  pica,  upon 
proof  of  the  sJlegations  in  the  information.  But,  whatever  those  ollegatious  would 
have  meant  or  did  mean  before  the  appearance  of  these  gentlemen,  they  mean,  after 


the  informatioii  to  sost^  or  found  tbe  forfeiture.  My  lord,  I  pRt  that  forward  as 
anotiier  groand,  in  addition  to  those  which  have  been  preTionslr  urged,  why  the  state- 
ment ot  Mr.  Miller,  nnder  these  oiraamstaneee,  ought  to  be  received  in  evidence. 

The  SoucrroR  Oenxbai.  Tom  lordship  has  been  bo  good  as  to  permit  tbe  matter  to 
be  reooDsidwed,  therefore  I  may  be  excused  in  adding  some  observations. 

The  Lord  Chief  Baron.  I  asauTe  yon,  Mr-  Solicitor  General,  I  shall  be  extremely 

5 lad.  Tbe  fact  of  there  being  no  case  cited  at  oU  mokes  it  very  desirable  that  one 
lould  hear  everything,  oud  tbat  every  gentleman,  especially  so  high  an  authority  in 
the  law  as  yon  ore,  should  contribute  all  he  canto  the  information  of  the  court;  and  I 
am  snre  I  am  vary  much  oblieed  to  yon. 

The  SoucrroRUENBRAi.  Uv  lord,  we  certainly  do  regard  the  point  as  one  of  extreme 
importance,  and  if  your  lordship's  jadgment  ahcnid  fiually  be,  assuming  that  no  other 
Donrt  should  at  any  time  differ  tram  you,  to  the  effeot  that  the  declarations  of  this  kind 
from  the  builders  should  not  be  admitted,  we  are  seriously  appreheuslTe  that  it  may  be 
a  decision  that  will  practioally  render  nugatory  the  act,  and  in  oil  after  cases  make  it 
absolutely  impossible  even  to  prove  that  int«nt,  which  is  neoeasary  to  work  tbe  for- 

I  will  give  some  additional  reasons,  if  I  am  permitted,  for  the  conclusion  at  which 
Wfl  had  certainty  arrived,  that  this  evidence  was  legitimate  and  admissible.  M.y 
learned  Mend,  the  attorney  general,  has  referred  your  lordship  to  the  form  of  the 
information,  and  your  lordship  will  recollect  under  what  oiroumstanoes  such  on  liifoi- 
mation  is  unavoidably  filed.  Tbe  Crown,  upon  Information  which  reaches  it,  and 
wbloh  of  course  can  only  be  founded  npon  the  overt  acts  and  declarations  of  those 
who  are  seen  to  be  connected  with'ond  in  personal  poaseasion  of  the  vessel  and  exer- 
cising acts  of  ownership  and  control  over  it,  seize  the  vessel  as  already  foifeited — 
aUreody  forfeited,  mind,  nnder  the  clause  of  the  act  of  Parliament  to  which  I  shall 
ref^.  The  Crown  makes  its  case,  files  its  information,  and  alleges  upon  the  face  of 
that  information  who  are  the  persons  as  to  whom  it  is  prepared  t4>  prove  acts  done 
with  the  intent  which  is  made  illegal  by  tbe  statute.  Now  the  law  penults  any  one 
in  tbe  world  to  cone  in  and  moke  a  claim,  provided  either  he,  oi  in  some  cases  bis 
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atbHDsy,  will  accredit  the  olkim  upon  tbo  ttaari  bj  ■  oertadu  affidftvlt — thkt  it,  fli« 
w(B<l»vit  to  be  made  under  the  three  hiudred  and  ninth  eectioD  of  the  ooBtoaa  cmuoli' 
datioD  act,aQd  that  aflBdavit  is  to  be  merely  to  this  efleot:  "If  thepsraon  himself  ahall 
be  in  I«ndon, Edinburgh, and  Dublin, oi within tbelibertieatheMo^ it thoold  bemads 
by  him  before  one  of  the  Judges  of  the  court  to  vhich  the  eUp  or  good*  are  returned 
or  in  whieb  the  information  is  filed,  that  the  sliip  bongfat,  or  me  eooda  wae  or  were  hia 
propertjf  at  the  time  of  Beisure,"  as  to  which  I  Mk  yonr  lotdthip^  putienlar  atteatiMt 
to  tne  fact  th«t  that  affidavit  in  only  to  be  made  by  t^e  patty,  ''if  be  be  at  the  time  in 
London,  Edinbueb,  or  Doblin,  or  within  the  Itborties  thereof"  "  But  if  Mioh  peraon 
■haJl  reside  elaewbere,  then  oath  shall  be  made  by  the  attorney  by  whom  tntch  claim 
or  appearance  aball  be  eateted  that  he  hae  fall  antliority  irom  anch  owner  to  eutor  tiie 
aame,  and  that,  to  the  beet  of  his  (the  atloraey'a)  knowledge  and  l>ellef^  each  ahlp  or 
goods  were  at  the  time  of  the  aeiiuie  thereof  the  bona  fide  property  of  the  peiaon  in 
whose  name  such  claim  or  appMrauce  la  entMed."  Can  it  b«  believed,  my  lord,  fliHr  a 
momea^  that  the  legislature  intended,  by  aothoiiciniir  an  attorney  in  any  oaae  in 
which  the  client  did  not  reside  in  Ixindon,  Edinburgh,  or  Ihiblin,  (in  this  caae  whether 
it  has  been  done  I  do  not  know,  whether  it  ia  the  attomev^e  affidavit  or  the  party'a,) 
to  staL«  eomething  to  tiie  beat  of  bia  knowledge  and  belief  as  to  the  ownersnip,  wid 
that  that  abonld  be  sneh  evideaoe  asaiiHt  the  Crown  that  the  Civwn  alionld  not  b« 
permitted  to  fo  into  proof  of  the  nian«i  alleged  on  the  fiuw  of  the  information  aa  to 
acts  done  by  uuwe  who  were  in  the  oetenaiUe  possession  and  ezeietsing  all  the  powera 
of  owneiahip  over  the  vessel  before  tJie  date  of  the  seizare  f  Is  it  possible  that  anch 
virtue  can  be  attributed  in  iliis  act  of  Parliament  to  the  oath  of  an  attorney  ea  to  the 
best  of  bis  knowledge  and  belief  t  Uy  lord,  tlua  is  the  attorney's  affidavit,  and  that 
npon  which  your  lordship  ia  aaked  now  to  exclude  the  evidence  of  the  persons  who 
had  the  indicia  of  ownerahip  at  an  earlier  period,  the  declarationH  of  the  builders,  who 
mnst  have  known  better  than  any  one  else  in  the  world  for  what  pnrposes  they  wsra 
building  the  ship,  and  on  whose  orders  and  on  whose  account,  which  wae  the  nsEt 
thing  we  were  going  to  aak.  Your  lordsliip  is  asked  npon  this  affidavit  of  the  attor- 
ney— of  Mr.  Bowoliffe,  who  merely  says  he  has  authority,  lull  anthority — from  Ur. 
Billem  and  others,  whom  he  names,  to  ent«r  a  claim  in  this  lumorabla  court  "  that 
tbe  vessel  called  tlie  Alexandra,  with  her  tackle,  apparel,  and  furniture,  returned 
in  the  within  indenture  of  appraisement:  and  tliia  deponent  fiirther  salth,  to  tba 
best  of  tUB  knowled^  and  belief,  the  said  vessel,  with  her  tackle,  apparel,  and  Au- 
ulture,  were,  at  the  time  of  the  seizure  thereof,  Uie  bona  fide  property  "ol  these  people- 
He  has  not  shown  any  means  of  knowledge  whatever.  The  statute,  no  donbt,  make* 
that  sufficient,  but  for  what  pnrpoeef  T^e  statute  does  not  say  that  the  evidonoa 
which  would  otherwise  be  i«oeivable  is  not  to  be  receivable  when  that  affidavit  ia 
made,  but  merely  tbat  the  looiu  (fdndi  in  oarid,  the  right  to  litigate  the  question  with 
the  Crown,  is  to  be  granted  to  the  person  whose  attorney  has  made  that  affidavit.  I 
B^'  if  you  can  excthde  the  declarations  of  the  builders,  who,  in  the  absenoe  of  thia 
^davit,  have  the  poaseBrion,  the  control^  and  all  the  evidence  of  ownership,  the 
statute  is  made  a  dead  letter,  and  nothing  is  neoassary  bnt  the  moment  that  a  thing 
of  this  sort  should  get  wind  for  some  people  to  come  forward  and  to  say,  "We  are  the 
true  owners,  we  claim  the  veaeel."  The  attorney  makes  the  affidavit  upon  the  record, 
and,  of  oontae,  my  lord,  t^  persons  chosen  to  oome  forward  in  Oiat  poaition  will  be 
oarefnlly  eeleoted  aa  those  asainat  whom  the  evidence  which  is  known,  or  may  probn- 
blv  be  Burmieed  to  exist,  will,  with  the  least  dwree  of  &dlity,  be  brongtit  to  beu. 

Now,  my  lord,  let  ns  pasa  from  the  affidavit  to  the  act  of  Fadlament  under  wbieh 
thia  proDoedinK  ia  taken.  Does  the  act  of  Fariiauent  aay  that  yon  are  to  try  the 
qneauon  of  foifetturu  solely  with  reference  to  the  parson  who  elaima  and  makes  tliia 
^davit,  and  upon  the  aasumption  that  he  haa  made  out  that  sort  of  title  which  tlia 
pnrchaset  of  a  watoh  or  the  purchaser  of  a  pair  of  shoes  in  market  overt  haa  agiunat 
the  rest  of  the  world  f  Why,  what  do  we  know  about  the  title  of  thia  owner  t  What 
do  they  mean  by  saying,  or  what  does  their  attorney  mean  by  saying,  "  bona  fide 
owner  f"  Is  it  the  le^  or  the  equitable  ownership  f  la  it  tbe  solo  ownership,  or  ia 
it  ownership  in  partnership T  Wnen  did  tbey  get  that  titlef  Where  is  the  deed  of 
aale  ?  By  what  means  did  they  get  it  t  None  of  these  tiunas  is  luiown,  and  snrsly 
it  is  for  them,  if  the  evidence  le  to  be  rejected  which  ia  otnerwfse  available  in  anp- 
port  of  the  allegations  in  the  information,  bacauae  they  say  at  tha  date  of  tJtia 
BeiEure  they  were  the  ownera,  eurely,  my  lord,  in  order  to  displace  what  otherwlae 
would  be  the  proper  incidents  and  fbotauf  that  evidence,  we  ought  to  know  &om  thaan 
how  they  became  owners  and  when  tbey  became  owners. 

Tho  Lord  CeiRy  Baboh.  Tlie  act  doea  not  require  that.  The  act  says,  upon  that 
affidavit  being  filed — it  may  have  been  unwiae,  but  it  aaya,  upon  the  ^davit  being 
filed  they  have  liberty  to  come  lu  and  oontost  the  matter. 

The  SoucrroB  Qbnerai.  Just  so;  they  may  oome  In  and  oonteat  it,  buttheaot 
does  not  say  they  may  coma  In  and  contest  it  with  the  advantage  of  peiaona  whose 
ownership  is  to  all  Intants  and  purposes  assumed  to  be  a  real  and  bona  nde  ownuahip 
at  that  time,  that  tbe  ni  '  "'  ■    ■   - ■   -    -        - 


I  of  the  evidence  whioh  the  Crown  may  ^Te  ia  l»  1m,o 
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aUentiona        ...  _.      .. . . 

h>B  bnen  m»d«.  And  I  heg  tout  lordablp  to  obMrre  thM  it  1r  impoMible  that  shoold 
iMve  been  tba  tiit«atMNi  of  UM  lentlMtnre,  beomue,  by  tbe  staCate  aadet  which  thii 
prooeeding  arlaes,  the  ftufeitoie  tnlcM  pUoe  before  the  dKte  of  the  eeizore,  and  there- 
foiepenonB  wbooome  In  and  1*7  tbey  were  tbeotmere  at  the  date  of  tlkeeelxate  do 
not  really,  and  the  leglalfttnre  did  not  leqnfre  tiMt  thsr  ehovld,  ttmlj  Umbm^tm  to 
&»  period  at  time  at  whieh  the  fiMfbitare,  If  it  evw  took  plaoe  at  ill,  did  take  plaoa. 
Tliejr  oome  in  denjius  that  there  waa  any  forfeitnie,  for  ute  enwaoi  mentiMied  in  tlia 
inftemation.  Hie  iwne  raiaed  ia  not  whether  ttiey  ale  tbe  parUea,  wbetber  tb^  had 
the  orimiual  intent,  but  whether  snob  oaae  of  forMture  erer  aioM.  Now,  anppoae  any 
of  the  otbet  partlea  named  in  the  infimnation  did  the  prohibited  aeta,  and  with  the 
lUecnl  intent  pnrione  to  the  date  ttt  the  seiEnre,  there  was  a  food  forfeiture  in  &Tor 
of  the  Crown,  uid  anKly  the  Crown  haa  a  right  to  make  oat  tut  a  forfeiture  had  ao- 
omed  to  it  by  reason  of  the  aete  of  Meaue.  Miller  and  Oompany,  notwltbatandJng  the 
_i_.  ..  ^,  -',  j((i,e  time  of  iiie  aeiznre,  when  the  foifoltjire  (Ud  aoeme,  owrtain  other 


Muuiderlng this  point:  "Beit eDacted,  that  if  my  penon  wiiatevei wltbin  any  part 
<rf  the  United  Kingdom  aliall  without  leaTe" — otMerve,  my  lord,  what  thiuga  are  men- 
tioned, first  of  all — "  eqoip,  famlah,  fit  out,  or  arm ;"  aeoondly, ,"  attempt  or  endeavor 
to  fornix,  Bt  oot,  or  arm ;"  thirdly,  "  prucora  to  be  fitted  ont  or  armed ;"  fonrtUr, 
"  who  ahall  knowingly  or  wiUin^y,'' Ac.  Of  those  different  words,  aome  oerti^nfy 
wonld  not  apply  to  the  owner;  that  la  quite  clear,  beoaosethebiowlngly  aiding,  aaaiat- 
ing,  and  being  oonoemed  ia  diatingniahed  from  the  other  ofienae,  and  would  be  the  aet 
of  the  acoeeaory  and  not  of  the  pnneipal — Mid  if  any  of  these  thlnga  are  done  witb 
Uie  intent  mentioned,  drat  of  all  there  may  be  penaltaea  apdnrt  the  p«cson— but  than 
qnite  diacmgaged  from  tikeee  penalties  against  the  person,  the  elanse  goes  on  to  aay, 
"and  every  sooli  ahip  or  yeasat  with  the  tackle,  appuel,  and  ftirnitnTe,  togetho'  wlui 
all  the  raateriala,  arma,  smmmiitioa  and  storea  wiucb  may  belong  to  or  be  on  board  (rf 
any  sncb  ship  or  Teeeel,  aball  be  forfeited."  If  any  one  of  those  tblnga  are  done  4^ 
fbnieitare  tokee  place.  Well,  the  aeiznre  follows  afterward — an  interval,  perhap*  ft 
oonsidwable  interval,  takes  place  between  the  act  which  forfeits  and  the  aetnal  sel>- 
nre,  and  is  evidence  against  the  persons  who  did  the  criminal  aot  witb  tiie  oiiminal 
intent,  having  at  that  time  dominion  over  tbe  veeael  to  be  n^eoted — evidenoe  which 
will  be  good  against  them  who  are  charged  witb  it  in  tbe  information,  merely  becansa 
^n  have  got  wis  affidavit,  giving  a  loom  ifandi  In  euriA  to  a  person  who  aaya  that  at  a 
•nbaeqnent  date,  tbe  date  of  tbe  forfeiture,  be  was  tbe  tnie  owner—a  thing  which  a 
man  mi^t  aay  who  had  nothing  whatever  to  do  witb  the  ahip,  direetly  or  indirectly, 
in  the  shape  of  a  olaim  or  title  to  ownMship  at  tbe  time  when  the  forieitore  accroM. 
And  I  aay,  my  lord,  yon  are  to  go  back  upon  the  meanmption  of  law,  and  the  pre- 
snmption  ai  law  is  that  tbe  ship  that  Uiller  built  in  Miller^  yard  is  MilWe  ship  nutll 
that  premuuptian  Is  taken  away — and  if  it  waa  so  I  think  it  would  not  be  diffionlt  to 
cite  anttuH^Ciea  to  your  lordship  to  show  that  daeluations  ren>eoting  the  snt^eot-mat' 
ter  of  a  oante  by  a  person  who,  at  the  time  of  "iwH"g  them,  had  the  same  inteieat  in 
sneh  matters  as  one  of  the  naitiea  now  baa,  are  admiarible  in  evidenoe  against  that 
party,  though  tbe  maker  ia  alive  and  mi^t  be  cdled  as  a  witness — which  la  an  addi- 
tional &ct— that  is  tbe  case  of  Woolway  n.  Bowe,  (1  Adolphna  and  Ellis,  page  114.) 


casta  that  innstiate  the  same  principle.  The  declantiona  of  pradsceaeon  in  interest 
generally  are  receivable ;  and  thongh  there  may  be  aome  excsptionr  for  instance,  tlte 
case  of  a  man  who  without  notice  takes  a  bill  of  exchange  befi»e  it  is  dn&  that  la  In  some 
degree  an  exeeption,  founded  on  a  bill  of  exchange.  A  man  who  bays  In  overt  market 
may  not  he  affected ;  but  the  general  rule  is  that  predecessors  in  interest  do  not  bind 
by  their  deolarationa,  and  that  penoos  who  come  in  after  them  will  be  boand-- and  it 
ia  for  them  to  show  by  actual  evidenoe,  when  tbe  torn  of  the  defendants  oomea  to 


sbde  their  esse  to  the  court — it  ia  for  them  to  abow  those  declarations  which  eive  a 
Iww*  MomH  in  tbe  cause,  with  only  that  evidence  of  title  and  ownership  now  bcfbia 
tbe  oonrt,  namely,  evidence  of  posaesslm  and  control  bv  tbe  Hilleta  in  their  yard  of  a 
thhig  whieb  they  themselves  crested  by  tbe  materials  belonging  to  them,  on  the  one 
han£— and  on  the  other  hand  tbe  attorney  has  to  aatisiy  the  statnte,  saying  that  at  th« 
date  of  the  seixnre  he  belivee  that  titeaa  gentlemen  are  tbe  owners.  The  two  tblnga 
might  perfectly  atand  together — Miller'a  apparent  ownership  oonld  be  continoed  till 
that  very  date — and  I  aav,  my  lord,  there  ia  not  tbe  alighteat  ground  for  saying  that  a 
preanmnUon  is  to  be  made  that  a  builder  of  a  ahip  ia  not  tbe  owner  of  it ;  on  the  oon- 
truTj,  the  presumption  is  that  he  ia  owner  of  it  at  law,  nntil  aome  contract  is  shown 
which  by  law  takes  it  out  of  him.  Nothing  ia  abown  here ;  notliing  is  alleged  except 
the  attorney's  belief  that  at  tbe  date  of  the  setiuie  Miller  la  not  tbe  owner,  of  ooane^ 
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becsDBe  these  Keutlemeii  were.  I  aalimit  to  yoor  lordsMpB  tli>t  tMa  evidraoe  !■  obT' 
tainly  receivable,  ajid  that  It  ironld  nullify  altogether  the  etatate,  if  the  eonttaiy 
■hoDld  be  held. 

Tlie  Quxbn'8  Advocate.  Todc  lordahip  will  permit  me  to  nuike  a  Tery  few  oliaerT*- 
tiouB  in  support  of  the  propoaitloii  I  Teutnred  to  stato  ahortly  to  yonr  loidahip  before, 
thftt  the  fact  of  these  prooeediuge  beiDg  (»  not  difltinguishes  the  coee  from  ooy  preoe- 

The  Lord  Cribf  Bajion.  Now  I  undentond  what  you  meant. 

TbeQuEKK'a  Adtocatb.  That  is  what  I  meant  eertainly.  ".BrMbBWelatoro,  ofwoKnw 
Jlo,"  WM  Tery  much  the  case.  Your  lordahip  will  allow  me  to  make  a  few  obsercationa 
that  taay  contribute  to  Uirow  light  upon  the  case  whiuli  ia  now  before  your  lordship. 
Let  me  aak  this  qnestioa:  Bappose  this  vessel  hod  been  equipped,  fornished,  fitted 
out,  and  armed  for  the  illegal  purpose  mentioned  in  this  aet,  btf»n  Heesn.  Faweatt  and 
Preston  became  poHOMod  of  ner,  can  anybody  doubt  tbat  she  would  be  fbrf^t«d  to' 
the  Crown!  She  would  have  been  forfeited  to  the  Crown  before MesBra.Fawoett  and 
Preston  took  powewion  of  her. 

The  Lonn  Chibf  Babon.  Yea. 

The  Queen's  Advocate.  And  how  can  the  title  of  the  Crown  be  divested  by  the  fiwt 
that  she  wm  sold  with  a  bod  title  to  Messrs.  Fawoett  and  Pleaton  afterward,  which 
wonld  have  been  the  oase  I  And  yet  a  decision  which  shut  oat  the  means  of  snowing 
that  she  had  de/aelo  been  forfeited  to  the  Crown  would  be  tantamonnt  to  giving  a  titto 
to  Meeani.  Fawcett  and  Preston.  May  I  also  ask,  niy  lord,  supposing  this  oase  was  to 
be  looked  at  before  the  etatnto  of  Victoria,  chap.  10^.  Supposing  chap.  107  hod  not 
passed,  would  not  the  issue,  divestod  of  technicalities,  plainly  be  this ;  as  under  the 
SS  Geo.  Ill,  o.  89,  sec  7,  it  is  "  rea."  this  vessel  had  been  forfeited  to  the  Crown — that 
vroold  have  been  the  question  and  the  fact ;  a  subsequent  statute  has  enabled  a  par- 
tieular  person  in  making  a  partioular  affidavit  to  contest  that  that  qoeation  ooold  not 
thnt  out  any  evidence  wnich  would  otherwise  have  been'reoeivable.  Hy  lord,  there  is 
an  analogy,  1  do  not  say  it  is  exact,  (it  is  not,)  but  there  is  an  analogy  wnloh  those  wha 
practice  in  the  prize  court  are  quite  familiar  with.  The  claimant  in  the  prize  oonrt 
may  be  a  totally  different  person  from  that  person  whose  evidence  eondemns  the  vea- 
sel.  The  question  I  would  really  submit  ia,  has  any  act  been  done  to  ttiie  vessel  by 
any  peison  which  under  the  provisions  of  this  statute  has  forfeited  it  to  the  Crown  t 
And  if  that  has  not  been  the  esse  are  not  we,  who  appear  for  the  Ciown,  entitled  to 
show  that  by  the  declarations  of  the  persona  who  have  done  that  act  whereby  the  afaip 
baa  been  forfeited,  they  oie  not  practically  and  snbetantially,  and  for  all  the  purpoeM 
of  Justice,  the  real  defendants,  though  another  person  may  be  the  claimant,  in  order 
that  the  question  may  be  raised  before  the  couitt  My  lonl,  I  am  sore  your  lordahip 
would  be  averse  to  pnt  any  construction  upon  this  eatete  which  would  really  rob  ft 
entirely  of  its  efflcacy ;  because,  uiy  lord,  it  is  perfectly  clear  fVom  what  Uie  solicitor 
general  has  said— and  I  will  not  travel  over  that  ground  again;  I  should  not  only  b« 
putting  water  into  his  wine — it  is  perfectly  clear  that  any  person  might  oome  fbrwwd — 
almost  any  person,  certainly  before  the  statute,  auvbody  without  any  fi>ar  of  any  penr  "~ 
might  oome  forward — the  Te>7  person  perhaps  who  was  least  Interested  ia  the  vei 
nii^ht  have  oome  toivari,  and  by  bis  coming  forward  have  prevented  the  only  evidc 
wtuch  conld  have  oondemued  the  vessel  being  laid  before  your  lordship.  I  reallj  ao 
think,  my  lord,  that  for  these  reasons,  regard  beiug  had  to  the  peculiar  nature  of  the 
proceedings,  none  of  the  precedents  which  yoar  lor&bip  has  stoted  wonld  be  militated 
against,  by  admitting  the  evidence  of  the  person  whom  we  charge  as  being  the  owner 
at  the  time  the  veawl  was  forfeited. 

Hr.  tiOCXB.  iSj  lord,  I  wish  to  make  one  or  two  observations  in  this  case.  Toot 
lordship  asked  what  the  issue  was.  Now  I  humbly  enbmtt  to  your  lordship  tiiat  the 
iaroe  is,  have  not  these  persons  who  are  named  ia  the  information 

The  Lord  Cbiep  Baron.  Including  the  present  defendants  and  others. 

Mr.  Locke.  Done  to  the  Alexandra  any  of  the  acts  which  are  expressed  here, 
namolv,  equipped,  fitted  out,  or  procured  to  be  fitted  out,  any  oue  of  these  things  al- 
leged in  the  information  with  the  intent  of  eqaipping  that  vessel  against  the  federal 
States,  which  were  at  peaoe  with  this  country  f 

That,  I  submit  to  your  lordship,  ia  the  issue  in  the  case,  and  if  your  lordahip  will  look 
at  the  first  count  in  the  information,  it  will  be  quite  sumoient.  It  is  not  neeeasary  to 
look  into  BUf  reason,  beoaose  they  merely  vary  as  to  the  acta  aa  they  appear  in  the 
sevmth  section  of  the  act  of  Paruament,  and  likewise  vary  aa  to  the  names  they  give 
's  tJie  federal  States  and  the  Confederate  States.    Bat  in  the  first  count  in  the  inform* 


is  made  ill^al  in  the  act  of  Parliament.  Very  WMl,  I  submit  to  yonr  lordsliip  that 
they  become  all  of  them  defendonte  bj  being  so  charged  in  the  first  count  in  the  In- 
fonuatiou..  Then  I  ask  how  con  these  parties  from  a  oertain  number  of  these  defend- 
uits  coming  forward  and  saying  "  the  veasd  belongs  to  na,"  get  rid  of  the  lialnlit?  of 
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tiie  other  deleadanta  who  Are  charged  with  thue  net*,  whfoh  If  they  hara  committed 
tiliMe  AOte,  hoB  inveu  the  Ciowii  the  title  to  forfeitiue  T  H;  lord,  if  the  qaeetiou  vote 
H  to  the  pTOprutonblp  of  the  parties  who  make  the  claim,  and  if  that  were  made  the 
onlf  issne  that  your  liwdahip  had  to  try,  they  ought  to  beKiu,  they  ought  to  eatablitih 
tiieir  Hght  to  the  TeaeeL  and  whether  they  have  a  right  or  not  1>  perfectly  immaterial. 
This  TMsel,  I  take  it,  might  bdong  to  the  most  ijuioc«nt  pertons,  Mtd  yet  If  it  were 
used  for  the  purpose  and  with  the  intent  of  attaoldng  tlie  federal  States,  if  It  wete 
fitted  np  by  any  bod^r  Atr  t^at  pnrpoae,  I  take  it,  my  lord,  upon  the  aevenUt  section  of 
the  act  of  Parliiuiient.  that  that  vessel  wooldbeoomefocfeited.  And  therefore,  my  lord, 
if  that  be  so,  and  if  it  be  shown  by  tiie  erldeiMe  tiiat  Means.  Wller  and  Company  and 
other  perBODB  were  acting  togetlier  or  aotiiw  singly  with  icfaenoe  to  this  vessel,  if  it 
be  shown  that  there  was  a  conunnnit;  of  interest  among .  Iliem,  ao  that  they  were 
aotinz  tosether  for  one  eommon  object ;  then  I  sobmit  to  yoni  lordship  that  any  state- 
ment by  Heaaca.  UiUer,  altiiongh  it  might  not  be  evidence  lovbably  against  any  one  of 
tiie  otlMT  persons  in  the  tianwctioD,  still,  if  they  are  defeDdants  in  this  inqniry,  is 
evidenoe  against  themaelvee ;  and  if  in  the  result  it  shoold  be  shown,  by  the  evidence 
of  the  Crown,  that  any  irf  these  peraone,  (it  is  not  Daoaseaiy  to  prove  that  they  all  did 
it,]  but  that  any  one  of  these  persons  eqaipped  this  veasel  for  the  pmpose  alleged  in 
the  ijiformolion,  then  the  Crown  would  have  bad  a  lieht  to  forfeit  tha  veaael.  The 
^ssne,  as  1  submit  to  yonr  lordship,  is  whether  or  uot  this  vessel  was  equipped  by  any 
of  these  parties  with  the  Intent  alleged  in  the  information ;  and  if  that  la  made  out, 
vritfaout  reference  to  the  ownerabip  or  withoat  reference  to  theii  combining  together, 
or  any  qaestion  of  that  kind,  the  issue  is  made  out  that  the  vessel  was  eqnij^ped  lor 
tliat  parpose,  and  therefore  she  ought  to  have  been  forfeited.  I  submit,  my  lora,  that 
looking  at  it  in  that  point  of  view,  it  is  qnit«  immaterial  to  owBidei  what  were  the 
claims  of  theee  parties  to  the  vessel ;  because  whoever  it  might  belong  to,  still,  if  it  is 
to  be  used  fbr  that  purpost,  the  vee»et  is  forfeited. 

Ur.  JoNBS.  I.will  ask  yonr  lordship's  pennitaton  to  add  one  remark,  which  is  that  it 
is  not  asserted  that  this  vessel  is  the  property  of  Heaare.  Fawoett,  Preeton  and  Company. 
It  is  nopartof  the  iiaue  whose  property  it  is,  therefore  I  apprehend  the  queetion  is  open 
to  the  defendant  upon  the  e^iMnoe,  unless  it  should  appear  to  yonr  loraahip  that  opon 
the  evidence  as  it  stands  it  is  probable  it  was  not  the  property  of  Messrs.  MiUer  and 
Company  at  the  time  these  deolarationB  arespoken  of ;  itis  for  yonr  Ira^lship  to  deter- 
mine whether,  in  so  far  as  ownership  is  conoemed,  it  ought  not  to  be  determined  at 
once  as  a  matter  of  fact,  either  by  your  lordship  or  in  whatever  way  your  lordship  majr 
ehooee  to  have  it  determined,  in  whose  ownership  it  was  at  the  time  of  the  dedaratioit. 

Sir  Ht;gh  Cairns.  My  lord,  I  cannot  at  all  feel  any  regret  that  this  qneetimi  haa 
been  by  your  lordship  ulowed  to  be  reopened ;  because  1  cannot  help  thinking  tlkat 
the  more  it  is  considered,  upon  tlie  surer  and  more  perfect  groands,  the  more  yonr 
lordship's  ori^nal  view  will  be  confirmed,  and  the  arrnmenta  of  my  learned  fkiends,  I 
think,  when  they  are  examined,  will  not  in  any  way  be  fonnd  to  di^lace  that  view. 
There  are  one  or  two  matters  which  wemay  get  rid  of  at  once  and  for  all  inordw  that 
we  may  not  emharrasa  this  question ;  the  foA  is  this  question  on  the  affidavit  as  to 
pioDerty. 

"nie  IjObd  Chiet  Babom.  Tba  affidavit,  it  soMns  to  me,  with  great  deflsienoe  to  the 
learned  solicitor  general,  has  really  nothing  to  do  with  this  argmnent.  The  affidavit 
is  the  condition  upon  which  a  party  is  allowed  to  oome  in,  when  he  has  come  in  there 
is  an  end  of  any  comment  about  the  affidavit.  There  he  is;  the  question  is,  what  is  to 
be  triedt  It  may  have  been  very  unwise  to  have  made  the  provision  for  coming  in, 
bnt  when  he  is  in  there  is  an  end  of  the  affidavit;  I  have  nothmg  to  do  with  it  at  all. 

6n(  Muon  Cairmb.  And  the  afQdavit  is  conclusive  as  to  tlie  tact  averred  in  it,  viz: 
that  at  the  tine  of  the  seizure  the  Crown  is  willing  to  admit,  (whether  it  is  wise  or  un- 
wise I  have  nothing  to  say  (o  it,)  that  oertain  persons  who  have  made  the  affidavit  or 
in  whose  behalf  the  affidavit  is  made  were  the  Wo  Jtds  ownaia. 

The  ArroKNET  Gknkrai.  We  do  not  admit  that ;  there  is  no  qnestion  of  owiusship 
nused,but  forthepurpoaeof  contesting  the  title  of  the  Crown  to  tbe  forfeiture. 

The  Lord  Chuv  Baron.  They  are  let  In  to  oont«al. 

The  Attornet  Oenerai.  Just  so,  my  lord. 

But  Hdob  Caismb.  I  will  read  my  learned  friend's  own  statement.  The  affidavit  aa 
to  Messrs.  Fawcett  A.  Co.'s  ownership  "  must  be  taken  to  be  true." 

The  AnORNKV  Gmxiui.  So  the  statute  says. 

Sir  Rdoh  Caibmb.  So  the  statute  says :  and  I  desire  to  s^  nothing  more,  ther^r», 
■I  regards  the  state  of  the  seizure.  For  all  the  purposes  t^  thia  proceedine,  whether  It 
i«  wise  or  nnwise,  I  say  again  I  csre  not ;  the  legislature  is  content  to  say  Meears.  Faw- 
cett, Prcetou  and  Company  are  to  be  considered  ue  true  and  ioaa^tde  owners.  Now,  my 
lord,  let  as  consider  for  a  moment  what  is  the  meaning  of  the  phrase  which  is  used  in 
law,  that  this  is  a  proceeding  in  rem.  I  apprehend  that  the  meaning  of  it,  and  the  only 
meaning,  is  this :  that  when  Jud^nnent  passes  it  is  a  judgment  conclusive  as  to  the 
status  of  the  ship  in  qaestion ;  it  is  a  Judgment  which  leads  to  certain  incidents.  It 
oannot  be  contested  or  differed  firom  in  any  other  ptDoeeding.    Bat  as  regards  the  mode 
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r  to  deal  iriUi.  I  »Mj  tliat  !■  •  psrfeotlr 
.__ .  J.  ._  _  ._i_i  jji  ^jijgj,  they  are  defbttd- 
■iiiA,  auu  uiey  ■!«  caijea  atuenuanH  on  uis  rccom  :  uiay  are  Bdmitted  to  pleAd,  Uld 
they  have  pleadod,  ttnd  the  record  before  yonT  lordehlp  in  »  reootd  ooDtaliiiiig  the  plem 
of  uM  defeudaate ;  and  therefore  I  appichend  the  mode  and  form  of  trial  mtut  go  ob 
Jntt  in  the  way  Id  which  any  trial  goes  od  in  a  case  in  which  there  is  a  pluntlff  on  the 
one  aide  and  defendaats  od  the  other.  ADd  I  will  pray  your  lordahip  to  be  so  good  for 
R  moment,  aa  to  obaerve  flrst  what  tbe  oonrnqneooe  of  the  argument  on  the  ower  side 
is.  Why,  the  ootiMqneaea  obTiotuhr  is  tUo,  that  all  Uie  Ctowb  would  have  to 
do,  in  order  to  attain  the  end  whieh  is  now  oontended  fbr,  woold  be  to  put  ioto  the 
infoimatioti  a  larice  UDmbec  of  name*,  inolnding  the  namea  of  penoua  as  to  whom  the 
CivwnwaaperfeotlyattrB  that  any  admiMlmi  tut  tb^dertrad  mMit  be  got  from  some 
of  them,  to  pat  in  «be  name*  of  all  thoaBpaaontandtoaaj':  "Now,  ve  wjUopen  ou 
OMB.  Wedonot  care  irbo  is  •npnoeed  to  be  the  tmajUa  owner  or  the  defendant  in  the 
OMe ;  ire  will  prove  to  yon  that  Mr.  John  8mi^  in  the  attest  on  sueh  a  day  made  sach 
a  deolantian  to  some  person  or  other."  Turn  to  the  infonnation ;  yon  will  find  th« 
name  of  John  Smith  intiielnformatiou;  therefore  that  ia  evideuoe  (let  the  Juiy  attach 
what  weight  to  it  they  like)  to  show  that  John  Smith  made  aD  admisaion,  and  if  eo  it 
ia  evidenoe  to  be  n*ed  on  t^e  record  between  thcae  paitlea.  Xow,  my  lord,  1  apprehend 
that  Me  very  ooDHeqnenoe  to  which  the  aignueot  would  go  Bhows  how  intolerable  th« 
argnmeat  is,  tbr  1  pray  voor  loidehip  to  oberve  that  the  whole  of  theee  namea  in  the 
infarmatiati  are  laid  nDder  a  videlicet.  It  ia  not  Incumbeot  upou  the  attorney  general 
to  prove  hia  caee  with  regard  to  aaj  one  of  these  aingle  Damee.  Moreover,  the  infor- 
nutton  goea  on  t«  «ay  Uiat  not  only  doea  it  make  thia  statement  with  regard  to  the 
peraoDa  named  in  it.  but  with  regard  to  various  otbM'  pentona  at  pteeent  unknown  to 
the  attorney  genenu.  Therrf<»v,  aocordiog  to  my  learned  friend^  argument,  it  ia  not 
the  admiaaion  of  Mr.  Miller,  it  ia  not  the  admisaion  of  Mr.  Priolean,  it  ia  not  the  admia- 
afonof  one  peraon  or  another;  it  is  the  admiaaion  of  any  person  they  like  in  the  wholo 
world  that  they  would  be  competent  to  bring  fbrward  here  and  say.  "  We  have  alleged 
*~  lor  information  that  variona  other  persons  eomUned  with  Hr.  Miller  and  theae  per- 
a,  and  we  give  yon  the  odmlasion  m  anv  person  we  ebooee  to  give  for  tbe  purpose." 


In  our  information  that  variona  other  persons  eomUned  with  Mr.  Miller  and  theae  per- 
scma,  and  we  give  yon  the  odmlasion  M  anv  person  we  ebooee  to  give  for  tbe  purpose." 
Now,  my  lord,  I  apprehend  that  the  whole  theory  of  admisaioD  in  law  proceeds  upon 
thia.  The  admissibility  of  admiastona  dependa  opon  the  iKnona  who  arc  the  paraea 
to  the  record,  and  if  a  penon  la  a  defendant  OD  the  record  he  cannot  complain  of  thia, 
that  an  admlssioa  that  he  haa  made  ont  of  the  court  is  given  waiuat  him,  bocanse  h« 
oanitot  diapute  hia  own  admiaaion :  and  the  purpoae  for  which  Uie  admission  is  put  in 
evidence  is  dniply  to  diapenae  with  the  proof  its  against  a  person  who,  from  Ub  position 
<m  tbe  record,  la  not  able  to  dispnte  the  atatement  which  ia  eo  made.  Bat  I  apprehend 
that  the  whole  oonfosion  on  tbe  part  of  the  Crown  la  thi^  that  they  have  confused  the 
qoMfion  of  acts  done  with  tJie  qu«etion  of  adniiaeiona  made.  I  will  accept,  for  the  aake 
of  argument,  thia  proposition,  that  my  learned  fTienda  can  give  evidenoe  of  any  act 
done  by  that  individnid,  leaving  the  qoMtion  to  be  eonsid^ed  bow  fitr  the  doing  of 
tiiat  aet  will  have  a  partienlar  effeet  under  the  act  of  parliament  or  otherwiae.  But  I 
affirm,  and  I  afflrni  with  conDdenoe,  that  they  cannot  give  evidence  of  atatementi 


In  eonvonation  I  say  oannot  be  oaed  as  evidenoe  against  any  person  except  himaelC 
If  be  is  on  the  reowd,  if  he  is  here  as  a  defendant,  able  to  conduct  bie  case,  and  to 
prove  or  to  disprove  the  atlegsttona  against  him,  then,  as  a  short  cut,  the  Crown  may 

rrove  what  he  said  ont  of  court  because  Ite  ia  on  the  record  Mid  cannot  estop  it.  Bnt 
SM,  aa  against  a  third  person,  you  cannot  give  any  evidenoe  as  to  what  mat  poraon 
i^d.   And  I  pray  Tour  lordahip  to  obeerve  further  what  the  oonseqnence  would  be  of 


tbe  qaestion  whi<^  has  been  put  by  my  learned  friends  being  answered.  Is  the  qnea- 
tion  which  tbey  hare  put  an  Inquiry  as  to  what  Miller  said  abont  his  own  acts  f  I  do 
not  admit  that,  even  if  it  was,  tnat  would  be  admissible ;  bnt  the  question  whleh  they 


pot  ia  thia:  What  did  Miller  say  abont  what  the  ahip  was  intended  fori  which,  of 
comae,  wonid  m  not  merely  to  what  be  intended  the  slilp  for,  but  what  other  persona 
intended  the  ahip  for.  And  your  Inrdelilp  will  remember  how  the  evidence  already 
standa  In  thia  case.  Hy  leameil  fiiend  the  attorney  general  has  opened,  and  the  proof 
so  Ear  has  been  attempted  to  lie  directed  in  acconlMce  with  his  opening,  to  show  that 
Mesara.  Fawcett,  Preston  and  Company  at  this  very  time,  when  the  ahip  was  in  the  yard 
of  MIUm',  were  directing  and  interraring  with  regard  to  her,  and  had  a  control  over  her 
entirely  oonaiBtent  with  the  evidenoe  which  they  have  riven  that  they  were  the  tma 
ownNB.  Therefore,  the  evidenoe  which  is  attompted  to  oe  need  In  the  ahape  of  soma 
statement  to  have  been  made  or  aapjioeed  to  have  been  made  by  Miller  la  evidenoe  not 
as  to  what  the  intention  of  Miller  was,  but  hv  tbe  very  form  of  the  qneetlon,  it  ia  what 
ma  intouded  with  regard  to  the  abip  I  which  would  be  not  merely  what  Miller  in- 
tended hot  what  any  one  concerned  with  the  ahip  did  Intend.  Bat  I  put  it  on  ahorter 
and  simpler  ground,  and,  ae  it  aeema  to  me  entirely  aatiafooMrily  that  it  is  of  the 
•ssMioeof  the  admlaribilit^  of  tjie  deoIuMion  made  by  a  penon  woo  is  not  a  vitneat 
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in  the  canae,  that  the  pemon  ahonld  b«  a  party  to  tha  canw,  bo  that  any  admiasioti 
made  hj  him  would  be  evidence.  If  it  ie  not  so,  if  the  qneetion  is  to  prove  some  fact 
of  Romethiug  diMte  U  Uke  ship,  Uiat  mnrt  be  proved  im  »  fkct  done  vhI  oannot  be 
proved,  becuiaeaame  other  perBonaaid  it  waadoae. 

The  LoitD  CHisr  Babom.  I  propoae  now  to  atote  vhat  oooma  to  me  aptm  the  nib~ 
ject,  in  order  that  any  other  light  may  be  thronn  npoo  it  to-moirow  mtHnliiK  wtdoh 
the  case  admita  o£  It  ia  vwy  mneh  to  be  lameDtad  that  this  ia  the  drat  time  Oiai  the 
fbrmou  enlietnent  aot.  which  waa  paned,  I  think,  aome  forty-Ave  yaux»  ago,  haa  aver 
Imbu  broaght  in  qneanon  in  a  ooart  of  Jnatiee.  And  in  looking  at  (Jie  Edfeisn  Miliat- 
muit  act,  which  mixeaap  Wine  piOoeecUnnwhich  may  be  talceniatheoaaet^abieaoh 
of  the  revenue  Iftwa,  theie  ia  thw  rwnaTkatde  thing  aooat  it ;  I  brieve  I  am  right  in 
aaying  that,  genenUy  apeaking,  BmnggUlW  haa  never  been  uiade  a  erime.  Tliere  mar 
be  eome  ckSenaee  againat  the  nveane  wlkich  ue  miademeauuv,  and  aome  whiah  are  let 
oaiea;  bntocdiaanly  the  rnirn  which  have  oome  befiH«  tliiaooBrt  are  not  a  trial  ot  an 
ofEense  at  all,  and  it  may  be  that  this  ia  nol  The  learned  attocnev  seneral  or  aeliaitM 
general  haa  not  pointed  it  oat:  luit  in  thiaooae  the  Tthaeotion  of  the  59th  Oeo.  Ill  daoluM 
Qiat  not  only  the  ship  ahall  he  forfeited,  but  dtery  Bach  penonMtofiendiugehiillbedeemed 
i^nilty  of  a  miadenieanoi\  and  ahall  upon  ^ouvlctieu  thereof,  npoD  any  iulbtmatioa  or 
uidlctment,  he  paniahed  b;  fine  or  imprlBonmBBt.  And  1  knoT  it  ^^eaced  to  m«  when 
I  flist  took  np  ttie  reoord  (I  took  ap  only  the  abatraot  of  it ;  I  had  not  the  leart  tdea 
tiiat  it  extended  to  this  Tt^amlnoaepaichmeat)  I  Imagined  I  WM,awongotbMtUnga, 
trying  whether  the  preaent  defendants  who  came  in  SAd  claimed  the  ship,  avowedlt 
wasueiia,  andMaertedit  npontlieirtrial,  wezegniltyof  a  misdemeanor  by  whatth^ 
bad  done.  And  eutalnlv  I  waa  disposed  to  try  this  oaae  aa  I  would  any  other  tat  an 
crffenac,  applying  to  it  all  the  mlea  ot  evidence  that  belong  to  Um  erimlnal  law,  and 
Dertainlj  many  others — applying  this  role,  that  no  man  can  be  made  gnil^  M  any 
erime  whatever  by  tlte  admission  of  soroe  other  person  that  be,  that  other  perscm,  waa 
goilty.  But  the  eaee  has  this  peonliar  aspect  aboat  it :  There  is  apparently  mixed  up 
with  proceediuga  which  are  in  the  nature  of  proceedings  in  this  oomt,  in  matters  wF 
revenue,  »  chwge  of  migdemeaaor.  Now,  with  respect  to  what  fell  nom  Hr.  Loeke 
about  UiUer's  being  mentioned  in  the  iniormation,  and,  then^ore,  that  what  is  evi- 
denoe  atcainet  th«n  is  to  be  received  as  evidence  i^aiiwt  the  others,  I  hold  ttiat  eera 
tainly  not  to  be  vwr  valid  reaaonins. 
Hr.  I<OCKE.  I  SMd  against  Miller  himaelf. 

The  LOBD  Chief  Babon.  Bat  lie  ia  not  hare  to  be  bled.  MiUer  is  not  here.  Urn 
Jnry  are  m>t  charged  with  any  qneation  whether  Miller  is  gnllty  or  not ;  tber^bre,  aa 
mr  as  that  ground  (roes,  it  ongnt  t«  be  preolnded.  Bat  then  I  nnderatand  the  way  in 
which  the  teamed  Queen's  advocate  pat  It  ia  this,  "  Yes,  bat  UiUei's  admission  is  evl- 


with  all  that  beltmaa  to  them,  in  a  cbbc  where  an  inquiiy  is  to  t^e  place,  whether  a 
party  haa  been  guQty  of  a  erime  or  not.  I  imacine  ail  the  ralea  by  which  persona 
charged  with  crime  are  prateetcd ;  and  jiutioe  is,  I  believe,  in  thia  coantry  most  •otia' 
foctorily  administered  onder  thoee  rales,  and  I  do  not  imagine  it  ia  intended  to  deprive 


I  partioularly  preesed  on  me  by  the  Qneen's  advocate. 

lOt  whether  any  person  has  been  guilty  in  the  least  degree, 

tnit  whether  the  veaael  waa  properly  seieed.    Then  that  would  only  raise  thiaqnes- 


The  qneation  may  be  here  not  whether  aoy  a 


lat  wpl 
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timi.  There  is  ito  doubt  thatwith  respect  to  all  matteia  of  cevennej whoever talraa 
goods  and  endeavors  to  break  the  revenae  laws  with  those  gooda,  ocoaaiona  the  fbrftit- 
ore  of  those  goods,  and  it  ie  no  qneation  whoae  lliey  are.  If  a  man  takca  any  tobaceo 
and  tries  to  carry  it  where  he  has  no  right  to  carry  it,  Mjaotding  to  levenoe  ww^  It  la 
thereby  forieitei     '  ■     -       '  ■'  ^    "  - 

lieatothac 

is  not,  by  anything  he  aays  oidoes,  can  make  it  lidile  to  forieitnTe. 

still  adhere  to  thia,  that  the  evidence  I  oaght  to  ioak  at  is  this,  not  ao  mnch 
whoae  ia  the  property,  aa  whether,  ooder  all  the  oirenmataneea  of  tUa  oas%  aiqnioaing 
diia  ship  to  be  the  property  of  the  defeudauEa,  that  ia,  of  the  pemona  wlm  T««Uy  ap- 
pear and  claim  it,  whether  then  any  coadiiot  ^  the  othei  parfaei  ^ving  the  appe^ 
anca  of  asdstinjt  peraona  in  a  war  with  tboee  with  whom  we  are  in  amity,  can  affind 
fpoond  fbr  ttie  uinbitnre  of  the  ship.  Aait  ianow  nearly  &mr  o'clock,  and  It  is  so  near 
lbs  hoar  of  a^tonnunent,!  propoeetoadjoani,  and  to  get  tha  aasiatanoe  of  my  learned 
brothers,  and  see  whether  tuie  evidence  la  admisailde  or  not.  Certainly,  ooaaidersd  aa 
a  question  of  trying  an  indietnksnt  for  criuie,  I  shonld  be  of  opWon  Mat  if  I  reosived 
the  evidence  I  shonld  oodaogN  the  vodiot;  but  I  think  the  ^ooeedinga  would  be 
altwetber  fruitless  if  I  were  to  reifeet  or  admit  evidenee  improperly. 
The  Atiornbt  Obnbkai.  My  lord,  we  should  mtt  have  tendered  it  in  that  caae. 
A^oomed  till  to-nwiraw.  -.  , 
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Lord  Cbixf  Babok.  I  have  to  kIts  my  decialon  upon  the  qneetion  of  evidence.  I 
may  as  well,  before  the  jnrj  are  all  rettuned,'  shortly  state  the  gronnda  upon  which  I 
propose  to  act  every  day.  This  waa  acaae  of  seimreby  on  officer  of  the  Crown  on  the 
KToand  of  forfeitnre  for  a  hreach  of  the  law  enacted  by  the  59th  Qeorge  in,  c.  69,  and  it 
18  the  BeveDth  section  of  that  act  under  which  the  prceent  proceeding  takes  place.  The 
proceedJnK*  arc  similar  to  those  which  very  freqaently  come  before  this  court  for  a 
aeizureforabWachof  therevenDe  laws.  There  is, however,  thia  dlatinctiou  between  the 
preBent  case  and  those  which  so  frequently  oconr  in  thia  court,  that  I  beUeve  I  may  aay 
Ul  Keoeral  (1  am  not  now  aware  of  any  exception)  none  immediately  occura  to  my  mind 
at  preeent,  although  I  think  it  is  very  likely  that  there  are  some  mattraa  tiut  are  mode 
misdemeanora,  or  may  be  bo  in  some  cases;  yet,  generally  apeaking,  breaches  of  the 
rerenne  laws  in  this  oountry,  that  is,  th«  evading  the  payment  of  a  tax  or  custom, 
dtbough  matter  for  an  action,  is  not  made  a  misdemeania  by  any  law  that  I  am  aware 
of  in  thia  oonntry;  irhereaa  this  particolac  matt«T  is  in  the  first  instance  made  a  mis- 
demeanitf.  The  provision  of  the  statute  is  this :  "  If  any  person  within  any  part  of  the 
United  KiDcdom,  or  in  any  part  of  his  M^estj's  dominions  beyond  the  seas,  shall, 
without  the  leave  and  license  of  bis  M^esty  for  that  purpose  first  had  and  obtained  as 
afbresaid,  eqnip,  ftarnisb,  lit  ont,  or  arm,"  and  so  on,  or  "shall  knowina;!;  aid,  assist,  or 
b«  oaacemed  in  the  eqnippinft,  furnUhinr,  fitting  out,  or  arming,"  and  so  on,  with  the 
intent  of  breaking  the  directions  of  the  foreign  enlistment  act,  "every  such  person  so 
offending;  shall  be  deemed  Knilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof 
npon  any  information  or  in£ctmeat,  be  punished  byfineandimpngonment."  And  then 
it  is  added,  "  and  every  snob  ship  or  veesel,  with  the  tackle,  apparel,  and  fiimitore," 
shall  be  forfeited,  and  it  sliall  be  lawful  for  an  officer  of  the  onstoma  or  ezciee  to  seise 
the  vessel,  and  then  a  proceeding  against  her  may  be  prosecuted,  and  the  vessel  may 
be  condemned  in  such  manner  as,  and  in  snob  conrU  aa  ships  or  vessels  may  be  proae- 
ented  for  the  breach  of  the  laws  for  tbe  protection  of  tihe  revenue. 

This  case,  therefore,  has  the  special  circniD»taace  that  the  act  creates  a  misdemeanor, 
and  it  certainly  places  (npon  that  point  there  can  be  no  question  acoording  to  the  enact- 
ment) tbe  parties  as  guilty  of  a  misdemeanor  and  tbe  veeeol  as  forfeited.  Now,  certainly 
tbe  impression  npon  my  mind  originally  was,  upon  the  abstract  which  was  fornished 
to  me,  that  it  would  involve  an  inquiry  into  the  guUt  or  innocence  of  tho  present 
defendants,  who  now  appear;  and  it  raised  the  qneetion  whether  they  bad  been  gnJIty 
of  an  infraction  of  the  foreign  enlistment  act.  It  is  to  be  observed  that  precisely  tb« 
same  matter  which  condemns  the  vessel  to  farfeitnre  snbjects  the  party-to  fine  and 
impriaonment.  Now,  ganerally  speaking,  there  cannot  be,  as  I  own  I  think  obviously 
tbeie  ought  not  to  be,  two  trinlB  for  the  same  alleged  offense ;  one  to  try  whether  tbe 
ship  has  oeen  forfeitM,  and  another  to  try  whether  the  parties  are  gnilty  of  a  misde- 
meaaor.  If  the  ship  baa  been  forfeited,  the  pvtiee  whose  conduct  led  to  the  forfeitme 
must  he  held  gnilty  of  a  misdemeanor,  and  it  would  !>«  a  considerable  inconvenience 
and  a  manifest  inconvenianoe,  that  there  should  be  two  trials,  possibly  with  two  dif- 
ferent verdicts;  certainly  It  would  not  lead  to  a  creditable  admmistranon  of  tbe  law. 

We  next  lo(^  to  the  evidence  of  what  Mr.  Miller,  senior,  said.  1  certainly  considered 
*'"''  '  — IB  ti^ingthegniltortheinnooenceof  the  defendants  upon  tbe  record.    I  stated 


I  would  admit  any  evidence  of  an  order  or  diraotian,  accompanied  by  an  explanation 

' >-- ' oose  It  was  given,  bn'^"*^ '^' ^-i-= ..-. . ^ 

■    ■     Mr.MUlM.L , ,     , 

le  record,  with  its  somewhat  large  nnmber  of  ci 


it  purpose  it  was  given,  bnt  I  thooght  mere  admissions  or  statements  made  ony- 
io  anybody  by  Mr.  Htllw,  senior,  or  bis  sons,  or  his  men,  will  be  evidence  against 
wiD  pissent  de&odauta:  and  If  the  record,  with  its  somewhat  large  nnmber  of  conutB, 
r^aed  the  question  of  tne  defendants  guilt  or  innocence,  I  should  Iw  of  the  same  opinion 

Bnt  the  attorney  general  contends  tiiat  ttiie  T^aee  no  question,  as  I  understand  him, 
of  tbe  gnilt  or  innocence  of  tbe  defendant^  bnt  merely  of  tbe  proprie^  of  the  selEnre, 
Now,  to  explain  this,  I  do  not  think  I  can  do  any  better  than  refer  to  the  instance  that 
I  gave  of  tbe  declaration  of  a  shoemaker,  who  was  making  a  pair  of  shoee.  The  in- 
stance is  humble  and  &mtliar,  and  may  be  ordinarily  oalled,  perhaps,  common  place, 
hut  I  selected  it  for  the  purpose  of  bringing  Immediately  under  the  oognieance  of  all 
who  nught  Jiear  me  the  precise  view  wbioh  1  took  of  tbe  matter,  and  what  I  thongbt 
was  tbe  pouit  io  be  decided.  I  stated  that,  in  my  Judgment,  if  tbe  question  were  raised 
whether  apartyaocasedof  Irnnsebreaking  wen  gnUtv  or  not,  yon  could  notgive  in  evi- 
dence a  declaration  of  tile  man  who  made  his  shoes  lor  wturtpnrpose  they  were  raade. 
But  the  attorney  general  says  I  am  not  so  neins  the  woid.  Ibis  Is  what  I  anderatand, 
Mr.  Attorney,  that  yon  contend.  You  say  I  amjostifylng  tiiia  seiinn  of  tbe  shoee  In  the 
hands  of  tbe  shoemaker,  on  the  ground  that  it  was  anlawAil  t«  make  shoos  fur  the  pur- 
pose fat  which  he  avowed  he  was  making  them,  and  that  such  shoes  were  liable  to 
•eicnre.  If  thia  tte  the  tame  state  ol  the  eoae,  of  Uie  facts  and  of  the  record,  it  is  a  com- 
plete answer  to  the  illustration  that  1  gave.  The  qneetlon  is,  is  it  so  t  Now  it  is  some- 
what remariutble  that  this  atatute  has  been  on  the  law  books  tbr,  I  believe,  fbrty-thiee 
years,  and  yet  there  has  been  no  Instance  bltberto  of  any  seiEUTe,  ud  thu^bre  Qiere 
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«  a  little  qoMtion.    And  it  ia  per- 


leapect  to  uiu  quMtioii  of  evidence  was  not  Bnpport«d  bv  a  single  authoritj  in  point 
of  Jair,  except  by  the  learned  solicitor  general,  who  cited  toe  caae  of  Wool  way  acainst 
Sowe,  whicji  merely  ^cided  tbat  that  which  would  have  been  evideuce,  the  man  Iteing 
dead,  waa  eqnally  evidence  the  man  being  alive ;  it  decided  that,  and  it  decided  nothing 
else,  and  I  do  not  find  that  any  qnestton  arises  here  as  to  whether  the  party  is  dead  or 
alive.  The  discussion  does  not  turn  npon  that,  and  the  case  of  Woolway  ct.  Bowe  pro- 
ceeds npon  the  gronnd  that  nndoubtedly  every  statement  made  by  the  owner  of  landed 
property,  and  i^ile  the  estate  entirely  belonged  to  him,  every  statemsnt  which  he 
made  during  hia  lifetime,  the  tendency  of  which  would  be  to  cat  (town  his  estate,  ia 
evidenoe  uaiust  those  who  may  afterward  posaess  it.  There  Is  no  doubt  about  that 
being  the  &w.  All  that  Woolway  vt.  Bowe  decided  was,  that  being  the  law  In  respect 
of  the  declarations  of  a  person  deceaaed,  it  is  equally  the  law  with  respect  to  a  former 
proprietoi  of  the  estate,  he  being  alive.  But  1  altogetbei  agree  with  what  fell  from 
Sir  Hugh  Caime,  that  that  wpUes  exclusiTely  to  real  property,  and  a  decloraCian,  for 
instance,  of  a  former  holder  oia  bill  of  exchange  moat  clearly  is  not  eridenoa  i^^mnst 
any  aubseqnent  holder.  That  has  been  decided ;  1  cannot  say  over  and  over  again,  but 
it  has  been  decided,  and  has  oonstantlj  been  acted  upon.  I  believe  that  the  same  rale 
applies  to  every  species  of  personal  property;  the  declarations  of  those  who  once  were 
in  possession  of  it  are  not  evidence  against  those  who  afterward  lawfully  acquire  it, 
and  who  ^  in  no  way  connected  in  point  of  present  interest  with  the  persons  making 
the  dedaration. 

But  then  the  question  arises  thus :  While  the  ship  was  in  the  possession  of  Hiller, 
are  Miller's  declarations  evidence  T  No  doubt  they  are  against  himself,  but  are  they 
declarations  in  respect,  not  of  the  vessel  when  it  came  into  the  possession  of  and  became 
the  property  of  somebody  else,  hut  of  the  vessel  dnriug  the  time  of  the  seizure,  at  which 
time  it  was,  no  doubt,  in  the  poBseflsioQ — at  least  under  the  control — of  Miller  t  I4ow, 
from  the  evidence  already  given,  I  have  no  doubt  whatever  that  Mr.  Miller,  who  is  a 
ship-builder,  was  building  the  shi^  for  somebody  else.    I  shaU  be  inclined 


he  was  hardly  capable  of  committmg  the  oSensc  which  is  charged  in  the  7th  sactios. 
I  think  there  is  considerable  doubt  whether  a  mere  ship-builder  is  such  a  person,  unless 
you  show  distinctly  that  he  is  in  concert  with  those  who  intend  ultimately  to  dispose 


to  be  these :  In  a  question  of  doabt^  if  it  be  a  civil  case,  t 
correct  practice,  is  to  receive  the  evidence.  In  a  criminal  case  the  practice  is  t<i  reject 
the  evidence  if  it  is  doubtful.  But  the  reason  of  that  is  that  in  a  civil  case  if  any  error 
be  committed  by  the  reception  of  evidence,  it  can  be  cured  by  a  new  trial  being  claimed 
In  the  ensuing  year  in  the  coort  above.  In  a  criminal  case,  if  it  be  before  a  court  of 
assize,  or  a  court  of  quarter  aeesioos,  althoDgh,iiodoubt,  the  Court  of  Queen's  Bench  in 
criminal  cases  tned  in  that  court  may  grant  a  rule  for  a  new  trial,  and  ultimately  make 
it  absolute,  yet,  generally  speaking,  the  law  of  tliie  coontry  doee  not  afford  the  means 
of  retrying  a  criminal  case  heard  before  a  court  of  assiee  or  a  court  of  quarter  sessions, 
and,  tberdbre,  the  rule  ia  to  reject  the  evidence.  However,  that  rule  does  not  apply  to 
a  case  like  the  present,  where  there  is  provided  the  means  of  tendering  a  bill  of  excep- 
tions, which  you  cannot  do  in  ordinary  criminal  cases ;  and  where  you  have  the  means 
of  applying  to  the  oonrt  for  a  new  trial,  which  most  certainly  may  be  done  in  the  prea- 
ent  cose,  teaiitdd  oaiad,  Moaide  tduoitar  tex,  inasmuch  as  a  new  trial  may  be  here  applied 
for,  (and  a  now  trial  certainly  may,)  I  du  not  think  that  the  rule  as  to  criminal  cases 
applies.  And  therefore,  in  a  doubunl  caee  I  tbink  the  evidence  ought  to  be  adinitt«d. 
I  luive  consulted  my  brother  Martin  only,  for  I  have  not  had  an  opportuoity  of  seeing 
any  of  the  other  judges.  He  entertains  considerable  doubt.  I  £hmk  he  is  rather  in- 
clined to  think  that  the  evidence  is  admissible :  and  for  that  reason,  and  for  the  reasons 
Z  have  before  stated,  I  shall  now  receive  the  evidenoe  and  let  it  go  to  the  jury  with  nnoh 
observations  as  may  be  made  npon  it-  I  suppose,  Mr.  Attorney,  it  is  the  some  kind  of 
evidence  that  you  tendered  before. 

Mr.  Attokney  Gbnbiui.  It  is  stronger,  my  lord,  but  of  tbo  same  class ;  it  is  decla- 
TMtions  with  reference  to  the  ship. 

Sib  Huqh  Cairnb.  Of  course  we  bow  entirely  to  the  conclusion  your  lordship  baa 
eipi  cased,  with  the .  very  clear  grounds  upon  which  it  is  founded ;  but,  altbonf^  we 
are  sorry  that  there  ahonld  be  that  amount  of  inconvenience  in  proceeding  in  tliis  case, 
it  will  be  neoeasary,  in  point  of  form, 'to  reserve  the  question  in  respect  of  the  proceed- 
ing which  your  lordship  mentions  now  with  respect  to  a  bill  of  exceptions.  Youi  lord- 
ship will  allow  us  at  theproper  time  to  have  the  case  put  in  that  form  t 

IjOBD  Chirp  Baro.v.  Yon  may  either  tender  a  bill  of  exceptions,  or  move  the  court 
for  a  new  trial  on  the  ground  of  misdirection. 

Snt  KuaH  Cairns,  lonly  ask  your  lordship  to  reserve  the  point. 

LoBP  CHisr  Barott.  I  cannot  reserve  the  point ;  all  I  can  do  is  to  t*ke  »  note  of  it 
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Hi.  Melusk.  In  tba  bin  of  exeeptlonB,  u  I  andaratand,  It  will  bs  itBtsd,  oBpiNirii^ 
It  Ib  ft  quMtion  of  bot  for  your  li^ship,  which  I  presame  it  would  be,  wbouier  Mr. 
Ulller,  apob  the  eridenoe  which  ha*  been  taken,  was  building  the  ship  for  some  one 
alBe,  Tonr  Icodihip  wiU  find  aa  the  tact  (soppoaing  it  be  for  you)  that  he  wai  bnildiu 
the  uip  tat  eome  one  alas.  It  ia  a  Taiy  eaaential  part  of  ruaing  onr  qaeation,  aad  i> 
Miut  M  on  tiw  MU  of  excqitiona. 

Mr.  ATTOBMitT  Okhbkal.  That  wonld  depend  upon  the  state  of  the  eridenoe  at  the 
eloM  of  the  oaae. 

Hi.  Muxibh.  No;  npon  the  stats  of  the  evidanee  at  the  pment  noment. 

Hr.  Attoknbt  OunRAi.  We  tender  the  qaeatlon,  and  yonr  lord^ip  admita  it,  I 
ttiiok  it  wonld  be  Ten  inoonvement  that  we  ahonld  be  diaomaing  now  what  may  b» 
the  fteni  of  the  bill  of  exoeptlons. 

LOHO  Chikf  Barok.  Ton  epoke  of  tendering  a  bill  of  ezoeptiona  yesterday,  Hr.  At- 


Mr.  Attorney  Gxnblu.  Tea,  my  knd ;  bat  the  gronad  fbi  the  biU  of  ezoeplioDa  haa 
passed  away. 

LOKD  Chikf  Basoit.  Your  bill  of  ezoeptions  will  not  be  tendered,  then,  I  suppose  f 

Ur.  Attoicmev  Oembkal.  Of  oonne  not;  the  queetlou  ia  admitted.  How  oau  I,  ex- 
erot  to  a  raling  in  myfarorl 

Sib  Hush  Caihik.  With  reftrenoe  to  Uie  other  remark  of  tbe  attorney  general,  I 
think  your  lordship  will  consider  that  tbe  bill  of  exoeptioaa  with  regard  to  tbe  tim« 
dMDld  Hooeed  npoa  the  eTldeooe  at  present  taken,  and  not  npo»  the  state  <rf  the  eri:- 
dance  at  the  cloee  of  the  case. 

Hr.  ATTOXmr  Genuul.  The  bill  of  eseeptions  will  eone  In  in  proper  twie. 

Mr.  Uelusb.  I  betr  pardon,  the  bill  of  exceptions  mnet  be  tendereo  before  the  quee* 
tiiMi  is  answered.  BUto  of  eseeptiona  to  tbe  evidenee,  I  appiebend,  on^t  properly  to 
be  tendered  bef<«e  tiie  qneetion  is  answered. 

Lord  Cbup  Bakoh.  CertainlT. 

Ur.  Mku.ibh.  Then  it  cannot  be  tendered  now. 

Lord  Chikf  Bakok.  I  fbink  yon  had  better  leave  that  for  ftitore  dlscnadoa. 

If  r.  Ueu^ish,  It  is  taken,  then,  that  we  tender  it  now  t 

Ur.  Atiohkbi  Okmkkal.  Yon  will  tender  it  in  saoh  tenns  aa  yon  think  At,  we  eaB> 
not  interfere  with  that.  Yonr  lordship's  raling  weald  now  go  to  admit  the  qneatfoB, 
whiob,  veeterday,  after  a  short  and  ntn  very  mifeot  disoneaiou,  was  rejected,  Damely, 
as  to  whether  any  term  was  need  by  Heesn.  Miller  in  tbeii  yards,  deeeripliTe  of  the 
Alexandra.    To  proTe  that,  we  will  recall  that  witness. 

Lord  C.aiw,w  babom.  I  think  yon  have  got  it  already ;  one  of  the  witnesses  was  eagei 

Sthat  be  knew  it. 
ENKRAi.  Ttte  evidence  will  not  ocenpy  a  mommit. 
Lord  Chikp  Baron.  He  called  it  a  gnnboat. 
Hr.  Attormbt  Qknehai,  1  sboold  not  propose  to  reei^  the  wHneases,  bnt  (me  oaa- 
not  tell  what  kind  of  oppoeiog  evidence  may  be  addnc«d.    We  go  on  with  Hr.  Da 
Casta  at  present,  npon  wboee  evidence  the  second  diseiudon  aruae. 

Ur.  JoHK  Da  Costa  called  and  farther  examined  by  the  Qqxxs'b  ADTocxn : 

Sis  Hraa  Cairns.  I  think  your  lordahlp  was  good  anongh  to  take  down  the  exact 
qnestlon  upon  which  the  dlacnsrion  arose. 

Lord  Chibf  Baron.  I  have  it. 

Bib  Huan  Cairns.  Feitaaps  yonr  lordship  will  fiivor  ns  br  reading  it. 

LoRn  CniR)'  Bamom.  The  qneetion  was  this,  "Did  Ur.  Miller,  senior,  on  that  oocft- 
Rlon  a«y  anythinc  to  yon  Eis  to  what  the  vessel  wat  iut«nded  for  V'  The  evidence  w»«, 
"  I  went  to  see  the  trial  trip  of  the  Aleisudrs,  tbe  second  trial,  on  the  3d  of  March, 
1883.  I  saw  the  first  trial,  bnt  I  cannot  say  the  precise  time  when  the  second  trial  took 
l^boe;  I  saw  Uiller,  senior,  on  the  Monday,  and  I  saw  the  boat  oalled  the  Emperor;" 
Then  the  question  comes,  "  Did  Mr.  Miller,  senior,  on  that  occasion,  say  anything  to  y«a 
as  to  what  the  Alexandra  waa  intended  forP 

Hr.  Attorney  Genbrai.  I  think  the  objection  wonld  hardly  be  to  that  prelimiiUHry 
qneatioQ,  but  to  that  which  would  fallow. 

L(«D  Chibf  Baron.  Tie  natnral  answer  to  that  qneatjon  wonld  be  only  "  Tea.'  I 
should  cbU  that  rather  a  curt  and  shabW  answer  to  that;  the' proper  answer  to  that, 
and  Ae  DBtnral  answer  to  that,  is  "  YttLrhn.  did  bo  na.iH  an  nnil  m. 


to  say  til 
inby  Od 


Lord  Chief  Baron.  The  witnesses  do  not  fence  in  that  sort  of  way,  nnlesa  they  arc 
told  to  do  80. 

Mr.  Attorney  Gbnbral.  The  olijection  will  be  to  the  qnestlon  whenever  It  shall 
come,  "  What  did  he  say  V 

Sir  Hdoh  Cairks.  If  my  learned  fHend  deeirae  tbe  wltneM  to  answer  "  Tee"  or 
"  No,"  1  will  not  object  to  thia  question ;  bnt  if  my  learned  friend  doea  not  do  that,  I 

'^°" '""•*■■»''•  r,„„.  Google 
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ib.  AnoRmr  GcnRAi.  Na 

BiK  Hugh  Cairns.  Tell  him  to  Miver  "Tm"  ot  "No." 

Mr.  Attorket  Oenbru.  We  ask  lilm  the  qae«tlon  uid  we  leave  htm  to  uiHweT  it. 

The  QiiBKir'e  Advocate.  Ithinh  there  1«  a  Blight  miatake  In  ;oar  lordship'H  .not« 
irith  re«pect  to  the  tiioe.  I  do  not  think  this  oouveraatloD  took  place  at  the  time  of 
the  trial  trip,  but  at  aDoCber  time.  Let  me  pnt  It  agatn,  flrat  of  all  t«kisg  It  up  a  little 
earlier  to  make  it  quite  clear.  (To  the  wltDeie.)  Itoyon  lemeniber  a  idiort  time  before 
tbe  Emperor  waa  laviicfaed  haying  a  ocmTenatloa  witD  Hr.  Miller,  senior  T — Yes. 

When  wa»  the  Emperor  laonchedT — On  the  8tfa  day  of  Jannory. 

18631— Ye* 

Ton  say  700  letnember  haTiog  a  oonTeraatton  with  him,  and  now  I  aek  yoD  what 
tbat  conversatioii  waa  t 

Sir  HroB  CAiimfl,  (to  the  witnesa.}  Do  not  answer.  Ht  lotrl,  that  would  be  a  <]««•• 
tion  to  which  we  ol^oct,  and  yonr  lordship,  periiapa,  will  oe  good  enough  to  take  note 
of  it. 

Tbe  QuxRi^  AvTocATR.  Feriiapa  I  had  better  put  it,  Had  he  a  ooiiTenation  with 
yon  abont  the  Alexandra  t — Several  timea. 

Now,  then,  I  will  aak  yon  fhrther :  Ton  had  a  oonvetBatlon  abont  the  Alexandra  f — 
Tea. 

Did  he,  in  the  conne  of  that  eonvarsation,  say  ^ything  to  yon  as  to  what  the  Alex- 
andra was  intended  for  T — On  three  different  ocoasiouH 

Sir  Hugh  Caibits.  My  lord,  we  ohject  to  that  qaeslion,  as  yonr  lordship  la  awace, 
and  we  shall  tender,  with  yonr  lord«hip'B  permisaion,  a  bill  of  excepMona  noon  it. 

The  Queen's  Advocate,  (to  the  witnesa.)  Now,  answermy  qneation.  Did  he,  in  tbe 
oonrae^  that  eonvenation,  tellyon  what  she  was  intended  forT— Hedid. 

What  did  he  say  T — He  told  me  she  was  a^nboat  for  the  southern  confederacy. 

Did  he  aav  anything  to  yon  at  that  time  about  a  oontract  for  the  Alexandra  T — He 
did,  my  lord ;  must  I  give  yon  the  exact  moids  that  passed  T     ' 

LoBD  Chibt  Baron.  Give  na  the  best  of  yonr  recolleotloti  of  what  paaaed. 

The  Qcebn's  Advocate.  The  i^neetion  is.  Did  he  say  anything  to  yon,  then,  abont  « 
eontraet  (br  the  Alexandra  t — He  said,  "  We,  conjointly  with  Messrs.  Fancett,  Preaton 
and  Company,  are  bnlldlDirthiB  vemel  for  Ueaara.  Fraser,  Trenhoim  and  Company." 

Did  he  any  for  whom  t— They  were  tbe  agenta  for  the  aonthem  confederacy. 

8IB  HUOB  Cajbns.  Did  beaay  thatt— Thoae  are  the  words  be  said. 

The  Queen's  Advocate.  What  did  he  say  t — They  were  the  agenta ;  in  tbe  conrw- 
■atJon  that  took  place  he  several  Umee  aafd  so. 

In  the  conversation  that  took  place  he  said  eeveral  times  that  they  were  the  agenta 
for  whom  t — For  the  southern  confederacv. 

Had  yon  any  other  eoDvenatione  with  nim  abont  the  Alexandra,  and  ftir  whom  she 
was  intended  T — Yes,  certainly. 

What  did  he  aay  at  those  otber  timea  t— It  waa  the  aame  sort  of  thing. 

Ix>BD  CHiEr  BAROir.  It  waa  to  the  aame  effect  t— Yea. 

The  Qoekn's  Advocate.  Were  these  eonveraatioDa  that  yon  are  now  apeaking  to 
before  or  after  the  lanncbingt — Before  the  lannohing. 

Were  these  converaatanna  which  yon  have  last  apMen  to  befbre  or  after  the  one  yon 
have  mentioned  t — Theee  were  after. 

And  on  aeyeral  oocaaiona  yon  aay  be  aaid  tbe  aame  thing  T — Tea. 

At  thean  times  was  the  Alexandn  still  on  the  stooka  in  Messts.  Mlllet'a  yard  t — She 

Lord  CHixr  Baron.  What  progress  had  she  made  then  f— At  the  time  of  this  oon- 
veraation  or  before  T 

At  the  timet — They  were  driving  ooppsr  bolts  through  the  timbeie  and  planking  at 
that  time. 

lie  Qcexh'b  Advocate.  I  think  yon  said  yeaterdajr  that  he  waa  employed  in  mak- 


ins  a  tnf^-boat  for  yon  f — Tea. 

Do  yon  rememlier  his  saying  anything  t( 
tns  to  Ifty  the  blocks  of  a  gnnboat  f — Yea. 


>o  yon  remember  his  sayine  anythins  to  yon  abont  taking  away  tl>e  n 


.  R  HuQH  Cairns.  I  object  to  that. 
ilia  Queen's  Advocate.  Did  he  say  anything  to  ytm  as  the  reason  why  he  took  away 


Hie  Queen's  Advocate.  Did  he  say  anything  to  yon  about  taking  away  Oxe  men 
mn  working        "  "    " 

What  did  h 


firou  worldng  on  yonr  tng  I — Tea. 
dhe 


has  uiything  to  do  with  the  Alexandra  I 
The  Queen's  Advocate.  The  answer  will  show. 
Thoae  men  were  taken  away  Htc  the  laying  of  th«  blocks,  to  lay  the  keel  ot  a  goo- 
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At  the  tinM  tbat  heaaid  th»t,  did  he  make  vojgtttaiA — dldbvpeiattoaiiTUtlngf— 
Hie  block  Itty  rigM  doae  to  ocrr  tag. 

Did  he  point  to  them  t — He  pointed ;  they  were  there,  and  the  men.  at  work  tt  thvn. 

Did  you  sAerwaid  see  amy  Teaael  upon  these  blocke  which  he  pointed  to  I — Tea. 

What  veuol  l-~-The  Alexandmthat  is  now. 

Do  yon  remember  havlDfc  a  oonveiaatioa  with  Mr.  MiUer  upon  Uia  anbjeat  of  the 
Alexandra  in  November,  IMS  t— I  do. 

Do  yon  remember  whether  be  taid  anything  aboat  the  name  of  the  veesel  oa  that 
oocaaion,  in  November,  1663 1 — He  did. 

What  did  he  eay  I— Alexandra. 

Tell  me  what  he  iwd. — He  said  that  the  Teaael— the  gunboat — waa  to  be  oalled  the 
Alexandra. 

Did  yon  aak  him  an^  qneation  why  iho  wae  to  be  oalled  the  Alexandra  I — I  did. 

What  wBB  the  question  I —I  aaked  him,  waa  that  the  name  of  aoue  atate  or  olty,  and 
he  said  it  wae. 

Didheiaywhereltwaat— Heialdltwaaintbeaenthem  Btatea;  I  think  that  waa 
the  word. 

Did  he  aay  anything  abont  it*  umeing  with  any  other  name  t — He  aaid  it  waa  In 
nniaon  with  the  Alabama  and  the  Florida. 

Up<m  tiiia  point  I  will  aak,  did  he  erei  apeak  of  tt»  Elorida,  ai  yon  eaU  it,  by  any 
other  name  f— ITie  Oreto. 

Yon  have  told  xa  about  a  couvanation  in  NoTember,  1S6S.  Do  yon  renwinber  haviag 
a  conversatian  with  bim  in  December,  ld62  T  Do  you  Temember  having  another  coa- 
ToraatioQ  with  him  in  the  next  month  I — Yefe. 

Do  yon  remembo?  anything  in  that  convenation  bring  said  aboat  gunat — loannot 
aay ;  I  do  not  remember  about  the  guns. 

a  do  not  remember  anything  being  eaid  about  gnni  f — Not  in  Deoamber. 


Von  do  not  remember  anything  being  eaid  abont  gnni  t — Not 
Do  you  lemember  anything  b^ug  eud  about  oopper  I — Yea. 
What  waa  it  I — I  eaid  1  thooghC  we  had  a  great  deal  of  ooppi 


a  it  I — I  eaid  1  thoDghC  we  had  a  great  deal  of  oopper  going  on  board  fo(  a 
Teaael  of  that  Bice. 
Wbatdidhe  wyl— Heaaiditdidnotmatter;  thepartiea  that  they  wve  for  did  not 


Do  Ton  remember  at  any  time  hie  aaying  anything  to  yon  about  a  gun  In  oonoeotian 
with  Uie  Alexandra,  or  guns  I— Nothing;  only  gunboat,  that  ia  all. 

That  ia  all  yon  remember  T — Yea. 

Do  Ton  know  Ur.  Welsman  and  < 
well ;  Mil.  Welaman  only  dightly. 

Do  yon  know  him  by  erlght;  Mr.  WeUmon,  I  mean  T — Yes. 

Did  yon  ever  eee  Ur.  Welnnan  in  Mr.  Uiller'i  yard  during  the  time  when  the  Alox- 
andra  was  bolldiDg  t— I  did. 

LoRS  Cbief  Buion.  Did  yon  aee  Captain  Teaaier  t 

The  Qdkem's  Advocate.  Thie  ia  Ur.  Welaman,  my  lord,  that  he  taya  he  aaw. 

To  the  witneaa :  laUr.  Welaman  a  member  of  the  firm  •fFraaec,Trwi]iolm&  Co.  I — 
He  Is. 

They  an  menhanta  at  LlTorpool,  I  believe  f — Tee. 

Lord  Cbief'  Babok.  What  firm  f — Messrs.  Froser,  Treuholm  and  Company. 

The  Qdbxh's  Advoc&TB.  Did  you  see  him  more  than  once  T— Yea. 

Did  he  do  anything  when  he  waa  there  I — I  aaw  him  giving  orden  for  one  of  the  men 
to  work  at  this  boat. 

That  la  thia  Alexandra  yon  mean  t— Yea. 

Did  yoaaeehimdoing  that  more  than  onceT — The  order;  that  was  only  onoe. 

Did  yon  aee  him  doing  anytliing  else  beaide  giving  ordera  I — He  waa  alwaya  inapaet- 


Uwaya  Inapeotlng,  do  yon  aay  f — When  I  aaw  him. 


ing  round  aboat. 

Alwaya  Inapeotlng,  do  yon  _.,  .       

Do  you  know  Captain  Teesier;  Itbink  yon  said  yon  did! — Quite  well. 

Have  yon  seen  him  there  during  the  time  tbe  Alexandra  waa  being  bnilt  f — Ye^ 

Ubretlmn  onoet — Yes. 

Have  yon  seen  him  there  frequently  t — Yea. 

Have  yon  heaid  him  give  ai^  orders  respecting  the  gunboat  t — I  did  not  hear  Um 
give  any  orders. 

Have  yoa  seen  him  do  'anything  t— He  waa  always  aboat  her  superintending. 

Ueaara.MlIlarand8ona,^OBsay,weremaking  a  tag-boat  for  you;  when  yon  dealt  with 
tbem  nuder  what  name  did  tou  deal  with  tbem ;  how  did  yon  deal  with  the  MtlWf^  aa 
a  firm  or  aa  a  alngle  pereon  f— I  always  took  them  aa  Heaars.  Milliw  and  Sons. 

Thia  ia  the  w^  inwhiehyoadeatt  with  themi — I  beUeve  the  ooatri«t  is  only  algaed 
by  Mr.  Miller  himsell 

Did  yoa  aee  the  eon  in  the  yard  ever  T — Yea. 

Whieh  ami  waa  that  T— ThomoB. 

Waa  he  freqaentiy  in  the  yard  f — Al  viqn. 
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Did  TOn  sea  bin  do  MijrttiiDg  irttli  ragud  to  this  biwt  1 — Of  oonrae  hs  Iwd  all  to  d« 
nith  the  nhole  of  tlie  tmmI*. 

Wan  be  gmenllj  Mip«TiBteiidliig  the  bneiMaB  ol  the  yard  T — Decidedly. 

I  thimk  jnn  Hiid  7«8Mdfty  that  there  were  two  trial  teipi  of  tlie  Bmperor  I — Yes. 

We  will  pass  orer  the  Ant  trial  trip  and  oome  to  the  oeoviid ;  can  70a  tell  me  the 
date  of  the  eeoond  taial  trip  of  the  Empenat— The  3d  of  March. 

The  3d  of  ICandi  tUa  y«art~Tea ;  that  was  the  aeooud  trial  trip. 

On  that  occasion  did  yoa  fpt  on  board  the  Emperor  T — I  did. 

Did  yoa  aee  young  Mr.  Millet  on  tliat  occaaloa  f — TM. 

Was  be  on  board  the  Bmpenv  vrilh  yoa  T— Yee. 

A^  Cwttin  Teaaiec  r~¥w. 

On  thai  OMasicKi  did  Ctq>tain  TtesUr,  in  tlie  preaeitoe  of  Ur.  Miller,  aa^  anything 
about  the  Oreto  1 

8n  Hush  CAixsa.  I  ob^t  to  that.  Now,  my  lord,  thia  is  oertain^  a  qnestion  rais- 
ing aaew  point.  Ihope  the  witneefl  will  not  answer  it  at  present.  Now,  my  iord,beie 
iaaqiMMim  not  almnt  the  Aiexaadra  at  all,  bntabonl  another  ship,  which,  eofte  as  we 
kaow,  is  not  in  qoeation  in  this  aoit,  which  is  not  mentioned  in  any  way  in  the  infor- 
matioB,  aad  the  releraney  of  which  to  the  qneatiMi  of  tiie  Alexandra,  certainly  we  hare 
got  notung  whioh  can  gnide  as  to  nnd<s«t*Bd  it  Now  a  atatoownt  made  by  Captain 
Tatiicg  wiib  regard  to  aaobher  ahip  in  ccmTenation  with  Ur.  MiUer.  tlM  yo«nger,  who 
np  to  this  moment  is  not  CTen  proved  (o  be  a  partner  with  his  &thsr,  bot  rather  di»- 
pnred  and  ahown  not  to  be  a  portaier  with  his  fMher,  oannot  oa  any  eoneelntfale  prin- 
ciple be  eTideBee. 

XoRD  Chiep  Babom.  I  had  better  take  down  the  qneatton  sxaotly ;  what  was  it  I 

The  (JinBX'i  Ai>VooiTK.  My  lord,  theqnestion  isthis:  IntheprcMoee  of  Mr.Miller, 
the  yoongt^,  did  Captain  Tesder  say  anything  abont  the  Oieto  I 

8m  HCQH  CAtniTS.  My  lonl,  I  object  to  that  qneation,  and  it  beeonies  a  donble  objec- 
tion. Kon*,  in  the  fiist  place,  I  object  to  anytlung  that  Captain  Teaaiw  said  aliont  the 
Oieto,  as  being  in  iba  nnt  place  inelevan^  and  in  the  aeoond  idaoe  aa  being  no  evi- 
dence on  tbis  iseae.  I  oliiject  in  the  next  place  to  the  mode  io  wnioh  the  qnestion  was 
pnt  as  to  CaptMn  Teeaier  in  the  presence  of  Mr.  Miller,  the  yonnger,  saying  anytliing 
•boat  the  Orelo,'  beeanae  that  snppoaes  that  the  answer  to  the  qnestion  might  lie  utado 
sridcne*^  becMise  of  its  relating  tosomatlilng  wlitoh  wsa  s^dln  the  preaenee  of  Mil- 
ler, the  yoimg<r;  Miller,  the  younger,  aa&rae  weknow.at  the  present  time  la  a  work- 
man, er  at  lust  a  pcMon  empkiyed  in  •nperinteuding  tiM  yard  which  beloags  to  liis 
er,  the  btiter  making  eontracte  inhu  own  name.    I  do  not  know  how  anything 


Mr.l . . , .,       ,      

lordship  has  admitted  evldenee  as  to  what  Mr.  Miller,  tiie  cMer,  said  with  napeot  to 
the  Alexandra  at  the  time  when  Mr.  Miller,  the  elder,  had  tite  'ship  upon  Uie  stocks  in 
the  yard.  Now  my  leaned  Mend  propoees  to  ask  what  Captain  Teauer,  who  was  in 
the  yard,  and  who  looked  at  all  events  at  Uie  vessel,  the  Alexjndca,  said  in  the  presence 
of  Hr.  Miller,  the  yonnger,  who  is  said  (o  have  been  a  petaon  empluyed  in  tlia  yard  of 
hie  fikttaer;  and  this  converaation  is  said  to  have  taken  place,  not  as  r^arda  the  Alei- 
andra^  bat  as  rentrds  auatlier  vessel,  1^  Oreto,  at  the  time  when  tiie  Kmperor  was  on 
het  trial  trip.  Now,  my  lord,  onless  i^  learned  friends  prtmoae  to  aab  any  conveisa- 
tion  that  any  puvcB  ever  had  with  reference  to  those  vessela,  I  submit  that  tbia  evl- 
detkee  cannot  be  admissible.  Yaor  lordship  has  ^ready  nggaeted  that  the  mere  &ct  of 
naming  penons  aa  they  are  named  here  in  this  infonnaBon  npon  the  reoatd  cannot 
make^  deelarationa of  those pcnons  evidence.  YonflndhereUiattbem-Meseveral 
persons  named  with  divem  oQierB  unknown ;  and  according  to  tiie  oomse  of  examina> 
tion  wUtdi  my  learned  friaods  are  BOW  adc^tlng,  a  statement  of  any  iraraonirtio  has  at 
anytime  said  anything  with  reference  tea  veasel,  with  the  purpose  irfSxing  aohoraoter 
upon  her,  even  wiUioat  mentlaning  hw,  bat  having  raferonee  to  aaotber  vessel  npon 
which  they  might  flx  a  character  as  reecmlding  tliat  nuder  which  the  vessel  is  repre- 
sented, is  to  be  evidence  open  this  infermatioa.  Isnbmlt  thatlt  iainadminible,  botb 
upon  the  gronnd  that  any  statements  of  Captain  Teeaier  cannot  be  given  in  evidence,  - 
and  also  tfat  th^  are  at  aU  tlia  mere  admisnblc  as  evidence,  beeaiwe  those  statemcnti 
are  said  to  have  been  made  in  the  presence  of  a  yonng  peiaon  named  Miller,  who  is  said 
to  have  been  tiie  son  of  the  Mr.  Hfller  in  whoae  yardthe  vessel  was  laid  down. 

Mr.  AtTOSKBT  QantUL,  Uy  lord,  I  ■nbmit  ttiat  the  qnestion  properly  onghtto  be 
admitted.  The  fliat  objection  tatei  to  it  is  that  it  la  irrelevant.  I  thoui^ht,  my  lord, 
that  in  opming  tiie  oase  originally,  I  had  eodeavoied  to  make  it  veiy  dear  u  what  way 
I  proposed  to  treat  evidence  with  respect  to  this  vessel,  and  another  m  relevant  to  the 
pMcnt  inqniry.  And  the  way  In  wUch  I  proposed  and  propose  to  nse  the  evidence,  if 
admitted,  la  this:  It  is  a  part  of  the  caac  for  the  Crown  to  establish  the  oonneotion, 
whatever  may  be  the  nature  or  tiie  extent  cf  It,  of  persons  in  Liverpool  wb<ini  I  de- 
•ail>ed,  and  who  will  be  understood  t^  tiiat  deeoription  as  agents  for  the  eoofederate 
govemHient,  with  the  eonstnotion  and  witii  various  urangemcmtB  in  tiie  OOuibc  of  the 
*.  „  ^         ".wcraa^«i|^ 
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tor  the  0ODfedeiat«  government  u  &  put  of  117  OTMnioe,  I  pnipoaad  mnd  ptopoae  to 
shqw  theli  coimeotion  vrith  other  veMels  wbioli,  beyond  wl  doabt  uid  qnaMion,  hkve 
beoome  tmd  are  ww  cmiBera  in  the  (xmfsdenkte  nary,  the  Alabanu  belue  one  of  thoas 
TeBselB,  ftnd  the  Onto  the  other.  And  thus,  »t  all  eTants,  I  tiilnk  the  ol;)eatim  of  ir- 
relevMioy  la  auiwravd.    Nov,  mj  lord,  I  oome  to  the  other  queatioB 

LoKD  Chikx'  r  .....  ■  .,      . . 

relevant  apon  1 
1  undentuid. 

Hr.  Attornbt  Oknuui.  I  wiU  itate  again  in  a  momrait  the  way  In  whioh  I  pat  it. 
It  U  this,  that  I  show  certain  peieonB  interferiog  and  intermeddling  more  or  leas  wHh 
'  reference  to  the  Alexandra,  and  in  order  to  f(ive  to  those  persona  the  oh  arMit«r,  toahow 
that  they  bore  thi:  cliaraoter  -which  I  aadgn  to  them  of  agenta  for  th«  0ODfiKler*te^T- 
smment,  I  propose  to  prove  their  conneouon  with  other  veaaela,  imdoabtedly  and  be- 
yond all  oonboveny,  aa  I  shril  ahow  before  the  cmo  ia  at  an  end,  the  war  vtaiela  rftba 
oonfe^rate  sovemment.  My  object  la  to  give  to  thoae  peraona  tlM  oharaot^  (and  that 
is  the  only  otjeot  in  the  iweaent  part  of  the  Inquiry)  of  af^tafbr  the  eoafederata  gov- 
ernment. The  Oreto  ii  one  of  those  vessels ;  we  l^ve  it  now  that  that  waa  mHuat  of 
by  Hi.  Miller  as  being  the  Florida,  and  therefore  that  may  be  literally  aaaomeo.  I  shall 
show  that  the  Florida  is  now,  and  has  been  lot  some  time  paat  SMlinic  aa  a  omiaer  un- 
der the  eonfeduate  Sag,  acting  in  evefy  reapeot  aa  a  war  veaael  of  tba  Confederate 


ench  matters;  that  would  be  Joat  as  ^^ood  evidence, 

Mr.  Attokitbx  Grnerai.  I  am  comiax  to  that  evidence  aa  rwards  t 
made  in  the  preaence  of  the  yoon^r  Miller,  but  tJiat  is  the  second  obJeotiDn. 

Lord  Ceie«' BjUtON.  The  qneetton  ia  this  :  "Did  yon  hsw  Captain  Tessi^  make  a 
statement  in  the  maaoee  of  the  yoniunr  Miller  V 

Hr.  Attormky  Oknexai,  Yes;  I  will  come  to  that.  I  wsa  addicasing  myself  to  the 
first  olgection,  namely,  that  of  i«levancy. 

Lord  Chibf  Barok.  As  to  the  relevanev,  there  ia  no  donbt  that  If  a  man  ware  ander 
trial  fbr  UBon  alleged  to  have  been  eiMnmitted  in  the  field  itf  a  &rmet  in  the  pMcish  of 
A,it  wonldnot  bewhcdly  Indevant  tosay  that  he  had  been  guilty  of  anmiln  a  field 
two  or  three  fields  off:  In  one  sense  it  woold  not  be  wholly  mslevant,  beoanse  if  there 
'  were  a  qnsatton  or  a  oonbt  abont  it,  it  would  be  highly  probable  that  the  person  who 
had  c<Hnmitted  the  one  woold  have  ccmimitted  the  other ;  bnt  that  oertainly  ooold  not 
be  evidence.  Voa  see  what  yon  are  bringing  it  to  Is  this :  if  everything  that  was  said 
in  the  presence  of  the  ymmger  Mr.  Miller  is  evfdenoe,  then  everything  the  younger 
Mr.  Miller  had  rend  in  a  newspaper  would  be  eildeuoe. 

Mr.  Attormbt  Qujeiui-  I  am  ooming  to  the  objection  as  to  tlie  yoongei  Millec. 
Your  loidahip  has  admitted  atotomeata  made  by  the  elder  Miller. 

LOKD  Cbiev  Babom.  That  waa  a  statement  relating  to  the  Alexandra.  Theao  an 
statements  relating  to  another  veeaeL 

Mr.  AiroBXRy  Qjcnkru.  Then  as  to  the  yonnger  Mr.  Miller,  I  would  merely  ma^ 
this  observation,  be  being  the  anperiuteDdeut  and  manager  of  the  boaiDeas  of  his  thther, 
I  ap^oebend  at  all  eventa,  wittun  the  limits  aecordtne  to  which  your  lordship  has 
already  admitted  the  oonveraaticHiB  with  reference  to  we  Alexandn^  his  statemeata 
will  stand  npOD  the  «am«  footing. 

Lord  Cbibt  Baron.  CarbUnly  I  have  admitted  the  atatementa  of  the  elder  Miller. 

Mr.  Attormry  Gembrai.  However,  1  will  not  persiat  in  the  qnealion  after  what  haa 
Sullen  from  your  lordship. 

Mr.  BouciTOR  Ornerai.  We  will  not  prees  tbia  qneation,  my  lord,  as  to  the  Oreto. 

Lord  Chief  Baroic.  I  want  to  point  out  to  yon  that  it  la  TMlly  important  In  an  In- 


bama,  or  the  Florida,  that  was  aaid  by  anybody  in  the  preamoe  of  the  yonngex  Miller 
ia  evidcnee,  Uien  everything  that  the  younger  Miller  ever  read  or  did,  or  ever  hoard 
anybody  aa^,  would  eome  in  the  same  way.  It  would  seem  to  me  to  be  going  as  fitr  aa 

The  QOEBit>B  Advocatb.  We  will  connect  it  with  the 
(To  the  witueae.)   When  this  oUection  waa  taken  we  w  __ .  . 

you  eay  that  Captain  Teaaiea'  and  Mr.  Miller,  Junior,  were  there.  I  had  asked  a  quea- 
tiou  abont  the  Oreto,  whiehmy  IwdralesonghtDot  to  be  put. 

Lord  Chizf  BanoH,  Or  ratWyondonctpress  tbeqneauou. 

The  Qdbrn's  Advocatb.  No,  my  lord,  the  question  is  withdrawn.    I  only  meant  to 
makeltclearto  the  witness.    On  this  oceaslon,  when  you  were  so  on  board  -^e  Km- 

Eror  with  Captain  Tee^r  and  Mr.  Miller,  did  Mr.  Miller  aay  anything  to  yon  abont  the 
ezandiaf 

Sir  HtTon  Caiknb.  My  lord,  assnmina  that  t^t  question  is  to  brins  out  what  waa 
•aid,  and  ia  not  fwc  the  purpose  of  elidting  a  sum  answer  "  Yea"  or  "No,"  then  I  think 
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it  nwwa  sqnsrtioa  wltlohknotat  alleoTeredliyToiirloTdsbip^iniUngiiptotblitlDie; 
and  I  will  now  take  yoarlmddiip'e  jadgmeat  apon  it.  Tbe  evidenoe  up  to  tbia  time 
otanda,  u  I  nndantand,  in  thi*  way :  There  was  a  Bhip  building  in  the  yard,  of  Hr.  Hit- 
ler, Mnica:  liii  name  waa  m  the;«id;  and  the  only  penon  wbohaa  been  brought  for- 
ward who  naa  had  any  dealings  with  them  ia  the  present  witness.  Tbe  present  witness 
hsa  told  na  that  he  baa  one  dealiDK,  namrely,  a  eontcaot  which  he  had  with  them,  and 
that  that  oontiBot  waa  signed  by  Hr.  jimier,  senifw,  in  his  own  name.  It  stands  Ibns: 
there  is  not  a  paitiole  of  evidenoe  that  the  son  waa  other  than  as  he  has  been  repre- 
Bonted  in  theevidenoe,  the  anperintendent  or  the  airent  in  some  woyin  the  yard.  lap- 
pmhend  that  a  very  different  question  there  arisee  uom  that  which  has  been  already 
mled  by  yonr  lardahlp.  Of  ooune,  we  bow  entirely  to  yonr  lordi^p's  ruling  with  re- 
gard to  Mr.  Miller,  the  owner  of  the  yard,  in  whose  posBosaion  the  ship  was,  under 
whatever  ebrcanutaiieeB,  tor  •  eert^n  length  of  time.  Bat  now  we  oome  to  a  wholly 
dUferant  inqniry,  and  I  aak  thia  qnestion :  Is  every  petaou  in  tbe  yard,  engaged  apon 
the  ahlpa,  an  agent  or  a  workman  of  Hr.  Miller,  aenlor,  whether  he  is  a  clerk,  or 
enpainteikduit,  or  botA-keeper,  or  fitremao,  or  Joiu^,  or  anything  else  1  Is  anything 
be  eays,  in  tbe  first  place,  in  the  yard  tn  regard  to  the  Alexandra,  eTideoee  agalaeC, 
really  I  do  not  know  vhom,  ag^nst  Hr.  Hilletv  SBuior,  agonal  other  pemona,  auoh  as 
thoee  whom  I  repreaukt  upon  Otis  inquiry  I  If  so,  In  the  seoond  plaoe,  shall  we  go  fur- 
ther and  say  that  er^sryttung  which  Mr.  Miller,  Janior,  eveir  foreniHi,  Joiner,  or  engi- 
neer says  at  a  dinner,  at  a  trtal  trip  of  another  steamer,  walking  In  the  street  in  a  KOa- 
■iping  ccmveraation,  or  anywhere  you  please  to  lay  the  venae,  is  to  be  evidence  either 
against  Hr.  UiUer,  senior,  or  against  the  defendants  iu  (be  present  inaulry.  I  appre- 
hend, my  lord,  that  voiir  ruling  does  not  in  the  slightest  degree  go  to  tliat,  and  I  lake 
leave  to  take  tbia  oDjeottoo  upon  this  point  as  one  entir^y  uncovered  by  anything 
which  yonr  lordship  has  decided  up  to  this  moment,  and  one  which  requires  anthorlty 
to  support  it,  wbieb  we  have  not  heard. 

Hi.  ArroBMKT  Gembbal.  Your  loidship  has  already  detennlned  that  tite  deolaiatione 
of  Mr.  Millra',  the  father,  with  reference  to  the  Alexandra,  while  on  the  stocks  in  his 
yard,  are  admissible  in  evidence. 

Lord  Ckiev  Bakon.  The  shipwaa  then  in  hU  possession  and  under  his  eontrol. 

Hr.  Attornbt  Okkkrai.  Then,  my  lord,  1  snbmlt  that  tbe  statement  of  the  son  at 
the  same  time  while  th»  ship  was  on  the  stocks,  and  with  reference  to  that  ship,  are 
admiarible  on  the  aamegroanda. 

LOKD  Chief  Baron  Hillock.  The  question  is  wbethn  there  is  sufficient  evidence  to 
■how  that  HiUer,  junior,  was  a  partner. 

Tht  Attormbt  GsmRAi..  1  do  not  put  it  on  that  ^ound,  beoause  if  be  was  not  a 
"'     ■  "'  '  elilp  we  have  this  evidence.    It  ia 


f  the  name  of  Hiller  and  Sons. 

Bin  HcoH  Cairhs.  No;  pardon  me,  they  said  nothing  of  the  kind, 
what  were  the  dealings t  andhe  said,Ihad  adesUngwith  him< 
the&tber. 

Lord  Chief  Barok  Pollock.  (To  the  witness.)  Have  you  ever  had  more  than  one 
dealing  with  them  t — Only  this  one. 

LordCrfep  Babon  Pollock.  Was  this  partlonlar  son  one  of  tbe  partners? 

The  Attosmky  OxmsAi.  I  cannot  pnt  it  that  there  is  evidence  that  the  son  waa  a 


Lord  CtHEP  Barov  Potilock.  Then  any  statement  made  by  yoang  Miller  is  no  more 
than  a  statement  of  any  other  workman  in  the  yard. 

The  AfTORKer  Obncral.  I  pnt  it  on  this  ground,  that  althongb  a  statement  made 
by  a  person  of  tbe  name  of  Spaers,  who  was  tbe  fbraman  of  Fawoelt,FrMton  and  Com- 
pany, it  has  been  admitted  in  evidenoe. 

Lord  Ohikv  Barom  Poixock.  That  wi 

The  AfTORNBy  Oknbral.  Tcb,  I  soy  on 
constmction  of  machinery. 

LoHD  CniRF  B^U>K  Pollock,  He  waa  giving  a  direction.  I  will  go  back  If  yon  like 
to  bis  evidenoe. 

BtnHoOH  CAiXMe.  Toot  loidship  is  qnlt«  aoourate.  Mr.  8peeT8S^d,Take  the  machi- 
nery to  a  certain  place. 

lioRO  Cbiev  Barok  Polu>CK.  This  ia  a  eonveraatlao  on  board  the  Emperor  dnring 
the  trial  trip.  If  the  J)arCneTBhip  of  Miller  and  Son  were  proved  BO  as  to  make  Thomas 
HiUera  partner,  I  ahoDldreceive  theBtatementoutbeaame  graondon  which  I  received 
that  of  the  btber. 

The  Attorney  Qz.niirai.  I  will  make  this  flirUier  remark  only,  that  Hiller,  Junior, 
in  one  important  particular,  stands  on  the  same  footing  on  which  bis  father  stands, 
namely,  that  he,  equally  with  hia  father,  ia  <Hie  of  the  persons  named  in  this  record  and 
comprised  in  the  statement  of  the  fitting  out  and  keeping  up  this  veeseL         >  \(  \n  Ip 
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s  MOOTd  ia  notkiug  malMa 

Th«  SouciTOR  Obkeku.  The  ground  we  snbiait  to  jaat  iMidihip  to  sliortlf  11il«^  thftt 
Hiller,  jnnior,  ia  proved  bv  the  witncoB  to  fa«Te  hkd  the  eatiM  mperinteBdeiMe  of  tbe 
whole  of  tha  bnBmeea  of  the  yard  Bad  the  coDHtmetioii  of  Uke  AlexkBdiH  in  p«rtienl*r. 
That  tieii^  k>,  In  the  ooane  of  hii  empla;iiieDt  he  ma  on  tbto  trial  trip  aa  a  nurttec  of 
bBslnese.  One  of  tba  etaJpH  bnilt  In  the  yard  is  biUlt  nndar  bis  aopeitnteiwlonca  and 
daring  tbe  whole  time  while  that  eoavenaUon  ia  going  OD  the  eoasOmotion  of  the 
Al«iandrs  nnder  hie  niperinlendenee  ia  also  in  progreee.  I  wonld  Mitaiiit  to  7»ar  lovd- 
ahip,  therefiite,  that  tbe  rw  geiia  coaoeming  tbe  Alexandr*  on  which  tbi*  witn«w  ie 
employed,  aa  enpedntendeut  in  the  yaid,  ara  mfBolentlr  eoiineot«d  in  point  of  time  Knd 
cirounistancea  with  the  time  and  ciroamBtftooe*  of  this  conranation  to  make  it  admia- 


aible,  bearins  In  mind  tbat  thia  trial  trip  of  tbe  aDpraintendenoe  ftod  paiineraliip  of  tbe 
yacdisitaelf  anatter  of  endMMM  aaAir  aa  the  bnaiiMat  of  tbe  yard  is  aanaemed.     '- 

a  partnenbjp  it  etanda In  a~  ' > --'-    -----     ■  --  ■  -^^-i-  -..--.-..-  — . ^^^  ^ 

tlnotly  say  tnat  be  made  U 
waa  Hfnied  by  the  fttber. 

LOKD  CaiBF  Babon  P0U.0CK.  He  aaid  be  noTei  had  bnt  one  dealing  with  him. 

Tha  SorJCiTOK  Qbhrbu.  Nerer,  my  lord,  bnt  thla. 

Lord  CRiErBAKON  PouocB.  Tbe  infersnoe  from  that  ia  that  the  firm  waa  nndv  tbe 
name  of  Miller  and  Sun.  aDd  old  Hiller  dealt  nnder  the  name  of  Miller  and  Son. 

Lord  CHiEr  B«ro»  Foij:.ock.  He  wae  not  a  partner.  He  was  oleaily  nothing  but  a 
serrant,  and  his  declaration  in  giving  directions  would  be  evidenoe,  bnt  I  think  not  his 
OonvematiatiB  ou  board  the  Emperor. 

The  SouarroR  Qknkrai.  If  Uiat  shonld  be  ao  the  on^  other  remark  I  venture  to 
•nbailt  to  yonr  lordship  is  this :  If  in  fact  the  &ther  earned  on  hia  businaaB  >udt«'  the 
firm  of  Miller  and  Soiia,  he  waa  clearly  holding  ont  hia  ions,  or  one  of  them,  and  thftt 
the  son  in  the  yard,  to  tbe  world  as  a  partner,  and  that  pat  him,  to  fax  as  the  world  is 
eot)Oemed,priiiui/iuii«inthAt  position. 

Lord  Chiev  Baron  Pollock.  I  dont  know  how  muiy  sons  be  haa,  or  whleh  too.  h« 
held  oat  as  a  partiter. 

The  Qdeen^  Advooaiv.  We  will  not  presa  tbat  qneatlarL,  my  lord. 

We  were  on  tbe  question  ae  to  the  time  when  yon  were  mi  boArd  the  Emperor  on  thia 
trial  trip.  You  said  in  answer  to  a  qnestion  which  I  pat  to  to«  before  that  yon  bad 
seen  Captain  T«esler  ofUn  in  Mr.  MlUec'B  yaid  t— Yea. 

I  want  now  to  draw  yonr  attention  to  a  particnlar  oo«aaitm.  Do  you  remember  afl^ 
the  Emperor's  trial  trip,  I  am  not  sure  whether  it  was  after  tbe  bat  or  tbe  aeoond,  but 

IS  then. 

Sir  Huuh  tjAiRHB.  Waa  tbin  at  the  trial  trip  T 

Tbe  QoKEN'a  Advocate.  It  waa  afbir  the  trial  trip. 

8m  HcTnH  CAiKMa.  Waa  it  after  the  first  or  second  trial  tripl 

The  Qukeh'b  Adtocatk.  (To  tbe  witneaa.)  Was  tbat  after  the  first  or  seoond  trial 
trip  T— The  aeeond. 

Now,  on  that  occasion  do  yon  remember  wbethet  yooDK  Mr.  Hiller  oame  down  and 
oalled  to  hia  &ther  t— He  did. 

What  did  he  say  to  his  fatbert 
-     Sir  Hvqh  Cairns.  Wait «  mlirate  befine  you  answer  that  qnestloru 

Tbe  QuBKN'a  Adtocats.  Did  be  say  anything  to  bfs  Attbeit— Did  young  Mr.  Hiller 
aay  anything  to  his  &thert  JaataUBWer  the  qi^stion  simply  t — He  told  bini  tbat  Cap- 
tain TMsier  wanted  him. 

What  did  Hiller  dot— He  came  ap. 

Did  yon  go  with  him  t— Yes,  I  waa  np  dose  with  him. 

Did  70D  bolA  go  on  deck  f — Yee. 

You  and  old  TAr.  Hiller  t— Yes. 

And  then  were  you  and  old  Mr.  Miller,  and  yoimg*Ur.  Millra',  and  Captain  Tearier  on 
deck  at  tbe  tame  time  f — Yes. 

Did  Captain  Teesler  on  that  occasion  say  anything  to  Miller,  aenior,  ataont  the  Alex- 
andra—first  of  all,  say  "  Yes  "  or  "  Mo."    Did  he  say  anything !— He  did. 

What  did  he  say  f 

Sir  Hush  Cairns.  Now,  wait  a  momanL  This  is  a  statement,  my  lord,  made  by 
Captain  Teaaier  to  Hiller,  senior. 

Tlie  Quebn's  Advocatb.  We  do  not  know  what  it  was  yet.    I  have  only  asked  him 


If  be  sold  anything. 
Sot  HcOH  Cairns.  No.    I  quite  wree.    The  qneedon  is,  did  he  aay  anything  abon- 

tbe  Alexandra  T    I  apprehend,  my  lord,  that  a  atatoment  mode  by  Captain  Tesaier 


who  bas  no  control  over  tbe  Alexandra,  to  Mr.  Hiller,  senior,  oannot  be  evidence. 

Tbera  is  no  donbt  tiiat  Ct^taUi  Teaaier's  name  ia  in  tbe  information,  bat  atUl  that  does 

not  make  it  evident. 

The  QcKiui's  Advocate,  It  la  not  on  that  gionnd. 


.vCoogIc 
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Lord  Cantw  Bamht  Poujook.  Ttwt  la  not  tbe  gronnd.    Tlut  la  menly  a  notioa 

SiK  Hdob  Caibmb.  Does  your  loidahip  Uiluk  it  fulla  in  th«  a^me  raling  aa  yon  hava 
•Inady  giren. 

LoKD  Chibf  ButON  Pollock.  Since  I  li»Te  admitted  vhat  MUler,  aenlor,  said,  I 
miut  admit  what  is  aald  to  lilm  IB  nfeieoee  to  tfae  aMp. 

Sill  Hush  CAiura.  Tod  will  allow  m  taiafeeobjeotloii  to  Uiis  as  wedld  to  tbe  other. 

The  Qdsbn's  Advocate.  (To  the  witneaa.)  Did  Captain  Teaaier  aay  aoything  to  Hr. 
UUer,  senioi,  raapectitiK  the  eonaanotioii  of  the  Aleundia  f — He  did. 

What  wai  it  ha  aaiil  f 

The  Attornxt  Gknbrai.  I  may  atate,  my  lord,  that  thlala  the  qneiiton  we  wiah  to 
P«t.  It  ia  meroly  to  altw  the  forai.  Instead  of  the  qoeeitim  which  my  Wend  objected 
to,  lostead  of  having  the  qneation  generdly,  did  he  say  anything  as  to  the  Alexutdra  t 
We  put  the  qneatioD,  did  he  say  aaythlDg  as  to  tlie  nmatmotioD  of  the  Alexandra  T — 
Tea. 

The  Queen's  Advocate.  He  didt^Tea. 

TeU  OH  what  be  nld  with  reference  to  tive  eoBetraotian  of  tbe  jUenudra  I — Ho 
wanted  the  oombinga  of  the  hatch  higher. 

Tliat  is  what  he  saM  t— Tea. 

IHd  be  say  how  mnob  higher  be  wanted  them  1 — Three  inehes,  I  think  it  waa. 

Of  what  baloh  t— Tbe  main  hatch. 

Did  Miller,  senior,  make  any  answer  T — He  did. 

What  did  he  say  l — fie  said  he  would  not  do  it.    It  was  aoeotding  to  ootttract. 

Lord  Ckucf  Baron  Fou-ock.  What  was  done  was  according  to  coDtraot  t — Yea, 

Bnt  what  waa  proposed  to  be  done  was  not  acocndtng  to  oontnot  1 — No. 

Tbe  Qukbk's  Advocate.  That  is,  that  Mr.  Miller  eaid  he  would  not  do  it,  heoaoae 
what  waa  done  had  been  done  aocoiding  to  contzaot  T — Tea, 
Prnnn  rTsminivl  by  Hr,  EAJtSLAKB : 

How  koig  have  jan  Hied  in  Livciwial  I — I  was  bom  In  Llvaipool, 

'What  was  your  Urat  oocapation  iii  liiiMiiiim,  keeping  a  aallaiB' boaidlng-houBe f — 

Was  tte(  yov  aeeond  ooeopatian  I— I  am  dcsllBR  in  aailora. 

I  did  not  aak  yoa  that.    Did  yoa  keep  a  aailoia' boarding-booaet — Hy  mother  did. 

Did  yon  ke«n>  it  afterward  t — Tea. 

Do  yon  k«v  it  stiU  I— No. 

Now  yoa  are  a  memlMr  of  the  tng  company  and  also  aapply  oiawi  to  Teasels  T — A 
wbatt 

Are  you  a  member  of  the  tng  company  I— Tes. 

Do  yon  supply  oiews  to  vsmbIs  t—To  shlpa, 

Do  yon  arrange  to  do  tbat  nndai  the  anpcnntendenoe  of  fhoaa  In  antkwity  nnAer 
tiMpaMenws'  aat  I — No. 

Ton  got  into  a  little  difScnl^  with  them  on  the  aobj^aet  onea,  did  yon  not  f — Tes,  I 
bur  your  pardon,  I  was  a^nt  lor  the  ahlp  in  that  oaae. 

Zoo  were  agent  to  the  ahip,  and  shlnped  nun  on  boBid,aDd  th^«ameofftoyoii,Biid 
yon  were  fined  T — I  was  fined,  oertainly,  bnt  they  were  paHBengets. 

Lord  Chief  Baboh  Pollock.    For  what  went  ysn  fined  I— A  breach  of  tbapasaeuger 

.    .  N  OB  tbe  star- 

iKMid  aide  of  the  Emponit. 

Then  the  Phantom  was  on  the  other  ddel — On  the  port  side. 

Theae  thiae  wwe  lying  abfeaatt— Tley  ware. 

Was  the  Alexandra  aatem  of  the  Emperor  t— No,  ahead  of  her. 

Now  the  Emperor  was  yoor  tag  t— Yea, 

When  was  aha  laid  down  l-'Abont  aoms  time  in  Angnst.  I  tUnk  she  should  hava 
been  laid  down  aoma  time  befom  tliey  did  lay  iunt  down.    She  was  daUyed  for  those 


empaay  f — I  do  not  knaw  that  sIib  is  delivered 
it ;  I  cannot  tell ;  I  don't  know  whether  tbe  certificate  is  got  ot  not.  Tbe  manager 
in  oonrt,  and  be  will  tell  yon  more  about  it. 

Bat  yon  knew  that  in  oonaaqaense  tit  tlie  dispute,  Hr.  Hilhii  has  brought  an  action 
■etiuet  yoa  and  the  lest  of  your  correctors  t — I  am  quite  iguoraut  of  it. 
Xoa  do  not  know  whetheran  action  baa  been  bronctit  agaloit  yon  or  not  t — No. 
You  are  a  happy  man.    Will  you  awear  that  you  have  not  h»d  an  action  brooght 
■gainst  yout—I  will  awear  that  I  did  not  know  that  Mr.  Uillar  has  bnmght  an  action 
■gainst  me. 

Will  yoa  swear  there  is  not  an  action  going  on  at  the  piesent  time  agaliut  yon  t — 

^'""""^  .....Google 
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Hm  it  QeTei  b«Ba  nnder  yoDr  BoUoe  f — VeTer  bnmght  to  mj  notioe. 

"liie  Pbantoin,  CaptKla  Tewler  commanded,  did  lie  not  I — He  took  her  swa7  from  thU 
port — from  Liverpool. 

And  was  he  generally  down  at  the  Phantom  at  the  time  of  hei  being  hnUt  T — Botb 
Kt  the  gunboat  and  ftt  ber. 

I  did  not  aak  yoa  that  question  t — Ee  was  at  botb. 

Woa  bo  freqnently  down  at  the  Phantom  during  the  time  ahe  was  boUding  I— He  waa, 
and  at  the  gnuboat. 

I  did  not  ask  yon  that  qneation. — I  am  aiuweriiiB  yon  both. 

I  Mb  yon  about  tbe  Phantom  I — If  you  oak  jne  whether  he  was  ooniiiig  there,  I  mnat 
tell  you  what  he  was  doing. 

I  ask  yoQ  about  the  Phantom.  Yon  eon  tell  ah  about  tbe  other.  I  aik  you  lutw 
about  the  Fbontom  t — He  was  at  both  Teaaela. 

Yon  say  yon  saw  himgive  an  order  on  board  Qua  Alexandra  t — I  did  not  see  him ;  Mi. 
WeWan,  not  Captain  Teasier. 

Tbe  <Jueem'§  Asvocatk.   No,  he  did  not  say  that. 

Mr.  &*BW^KB.  He  said, "  I  did  not  hear  him  give  wden;"  he  "waa  about  sapeiin- 
tendioK." 

I  observed  yon  dwelt  partionlarly  on  the  word  "  saw ;"  did  yon  ever  hear  Mi.  Wela- 
man  give  an  ordor  T — I  did. 

What  was  itf— He  told  a  man  to  knock  off;  he  was  doing  someQiiQg  different  to  his 
wishes,  and  the  man  did  knock  off. 

That  is,  he  stopped  work  1 — He  stopped  wtffk  and  went  aw^. 

Did  you  see  the  Alexandra  lannchedT — No. 

Do  yon  know  that  ahe  was  lounobed  on  the  day  that  the  Priuoess  of  Wales  came  to 
London  I — I  could  not  tell  tbe  day ;  I  do  not  know. 

Was  that  about  tbe  time  t — I  do  not  know. 

Ton  livcat  LiverpoolT — I  do ;  bat  that  is  a  long  way  from  the  place  where  thiavaa. 
sel  is  bnilt.    It  ia  away  to  tbe  north  end. 

You  do  not  know  mnoh  abont  what  was  goin^  on  )— When  I  was  then  I  did. 

How  many  times  were  you  there  t— Twenty  times. 

Will  you  swear  that  f— Yes. 

Were  yon  ever  there  moj«  thaafonitimesdniing  the  time  the  tcsmI  was  bnildingf— 
Yes. 

Yon  were  T— Ob  yes. 

Now,  on  this  trial  trip  of  the  Emperor  that  yon  have  spoken  of,  tbe  second  trial  trip, 
there  was  a  champagne  Innobeon  I — No. 

Waa  there  at  the  Qrat  trial  trip  I — I  believe  there  woa,  I  had  nothing  to  do  with  tiM 
champagne,    I  do  not  drink  it. 

What  did  you  drink  f — I  drank  a  little  wine,  I  think  it  was. 

Champagne  is  wine.    Was  this  rather  a  merry  party  on  tbe  Emperoi  f — Not  at  alL 

A  dnll  one  t— They  kept  it  to  themaelvea.  There  was  a  lot  by  themselves.  We  kepi 
to  onneWee ;  the  dJrectorB  wiUi  me. 

Do  you  recollect  tbe  second  oeoaaion  I — Perfectly  welL 

Who  hod  yon  on  board  on  that  oDoasion  I— Ur.  Thomaa  Miller.  Do  yon  want  to  know 
the  whole  of  them  f 

They  were  not  ver;  nnmerona,  were  they  t — There  were  only  five  vt  six  of  them. 
There  ware  Mr.  Thomaa  Miller,  Captain  Tessier,  Mr.  fipeera,  Mr.  Cawkbill,  Mr.  Grean, 
myself,  Mr.  Cairns,  Mr.  Taylor,  and  Captain  MoStokel. 

And  Mr.  HoUroy  T— No. 

Mr.  Cawkliill  is  a  brother  director  I — He  is  our  manager,  and  ha  knows  a  great  deal 
more  abont  it  than  I  do. 

Who  sent  for  you,  or  who  came  to  yon  to  j^lve  aome  infbnuatlan  on  this  snl^eot  f — 

Yon  went  of  your  own  accord  I — Do  you  want  me  to  tell  yon,  sir  t 

No,  I  do  not.  1  want  yon  to  answer  my  question.  Who  did  yon  flist  give  any  infbr- 
mation  to  on  tbe  snl^eot  of  tbe  Alexandra  f— The  oonsnl  asked  me. 

Who  did  yon  gi^e  information  to  I    Was  it  to  the  consul  I — The  consul  asked  me. 

1  do  not  ask  yon  what  he  asked  t — I  am.  not  an  informer. 

Who  did  yon  flrat  ^eak  to  about  the  Alexandra  I — The  oonaaL 

The  American  oonsnl  I — Yes. 

What  is  his  name  T— Dudley. 

When  flnrt  did  yon  go  to  him  t— Ha  sent  a  note  fi»  me  after  the  3d  ^  March;  Ittdnk 
tt  waa  the  4th. 

When  fliatt— After  the  trial  trip;  after  theSdof  Mareh. 

Do  you  mean  after  the  (arial  tripof  tbe  Emperor  T— Yea. 

The  second  trial  trip  r— Yee,  I  think  it  waa. 

Did  yon  also  go  to  Measra.  Duncan,  Squuey  and  Company  T— No. 

Have  yoa  seeo  them  I— I  have  ^noe. 
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Did  f  oa  go  to  Ur.  Hunel  and  be  examined  before  Wm  f — I  did. 

Whs  that  after  yoa  had  Been  the  American  conBul  and  after  yea  had  seen  DoncBii, 
Sqaare;  and  Companf  T— I  did  not  tell  yon  that  I  had  seen  Duncan,  Bqoarey  and  Com- 
pany.    Oht  ym;  I  beg  yonr  pardon.    Tea,  it  was  after. 

Can  yon  give  <u  the  date  of  yooi  goine  to  see  Ur.  Hamel  after  seeing  the  Donsnl  and 
Cancan,  Sqnarey  and  Company  T— I  conid  not  give  yon  the  date. 

Tell  me  about  when  it  was  I — It  was  after  this ;  Bome  time  In  March.  I  do  not 
blow;  I  am  not  certain  about  It;  I  ehonld  not  like  to  say. 

Did  yon  saeHcOnlre,  the  detective  I— I  saw  Mm  after  I  got  out  of  theciutom-hoQBO. 

Ton  saw  Mm  there  t — Tea. 

Was  he  going  in  m  yon  were  coming  ont  T — He  was  golnc  in. 

Yon  have  apoken  about  some  blockaln  the  yard.  Were  thoee  blocks  nsder  the  Fhoo- 
toni  T— They  were  nnder  the  gunboat 

Well,  if  yon  will  have  it  ao,  I  suppose  yon  must.  .  I  asked  yon  ebont  the  Phantom. 

The  Queen's  Astocatb.  We  hare  notliing  to  re-esamlBe  him  ujion,  my  lord. 

Mr.  John  Wiuon  Qrxiui  called  and  sworn  and  examined  by  the  Qubxh's  Advocate  : 

I  belioTo,  Mr.  Qreen,  yon  are  a  ahlp-bnllder  in  Liverpool  I — Tea. 

Of  very  oonaiderable  experience,  I  believe  T — I  have  been  for  many  years  a  ship- 
builder. 

Do  yon  remember  being  reqoeated  to  look  at  a  vessel  called  the  Alexandra? — I  do. 

When  was  that  f — A  fortnight  back. 

For  what  purpose  were  yoa  reqneeted  to  look  at  het  T — To  make  a  report  o£  my  opin- 
ion ae  to  what  pnn>eee  she  was  bnilt  for. 

Did  yon  go  and  look  at  her  I — I  did. 

Did  you  examine  herl — 1  did. 

Now,  Mr.  Oreen,  will  yon  be  so  good  as  to  tell  mv  lord  and  the  Jury  what  was  the 
iMult  of  your  examination,  what  opinion  yon  forqied  T 

Sot  H0OH  CuRNB.  Do  not  ask  hfm  that. 

Lord  Cbiet  Baxon  Poixock,  All  he  con  tell  yon  must  be  the  f^ts. 

The  QcrBEit'i  Astooatk.  Yes,  my  lord. 

What  did  yon  Bnd  I — On  going  ou  board  t 

How  waa  oho  bnilt  t — I  found  lier  bulwarks  differently  fbrmed  from  any  merchant 
veeeel,  or  any  other  vessel  than  a  vessel  of  war. 

Will  you  go  on  if  you  please  with  the  description  I  Of  what  timber  wa«  d»  bnilt  t— 
The  bulwarks,  to  which  1  first  allnded^  as  being  different  ftt>m  anr  other  TCMel  but  a 
ohip  of  war,  wereoomposed  of  verythick  planlM,  three  inches  thicfe  Inside  and  ont. 

LOBD  Chief  Baron  Pollock.  What  was  it  I — It  was  teak. 

The  QiTEEH's  Advocatb,  What  was  the  thickness  I— The  Inside  and  the  outside 
plonks  were  three  inches  thick  In  the  lower  part,  and  two  and  a  half  incbefl  thick  in 
ti>e  upper  part,  and  they  wem  about  two  and  a  half  feet  deep.  That  would  be  from 
the  deck  to  the  top. 

Do  1  understand  from  you  that  that  is  an  Tinnenal  thickness  for  a  movhant  Yes- 
•el  T— Yee. 

Had  she  any  masts  1 — She  had  three  masts. 

Had  she  a  propellerf — Yes,  herpropellBr  is  nnder  wator. 

What  were  her  dimensions  t  How  lonj;  was  hhef — Her  length  was  one  hundred  and 
twenty-Bve  and  a  half  feet,  and  her  breadth  about  twenty-one  and  a  half  feet.  She 
was  not  partionlorly  measured — not  to  the  plumb  line — but  snfBciently  near  to  obtain 
n  approximation.   -She  measured  about  two  hnndred  and  Beventy-s^  tons,  bnildec'a 


Did  yon  observe  her  rudder? — The  mdder  was  very  strong,  and  a  rary  thick  formed 
rndder — nnnsnally  so. 

Was  it  thloker  and  stronger  than  wonid  be  used  for  a  merchant  Teeael  t — It  was. 

Yon  have  spoken  of  the  bulwarks ;  did  yon  observe  anything  about  the  bulwarka— 
anj  annngemente  made  for  the  npper  part  of  the  bulwarks  to  be  fitted  up  with  any- 
thing f — I  disoovered  several  iron  sCauohions  for  hammock  laoks  which  were  not  put 
np,  bnt  there  were  arrangements  being  made  for  the  staples  to  reeetve  them.  They 
were  on  boaid,  but  there  were  staplea  in  the  ride  of  the  vessel  to  receive  them. 

What,  in  yonr  Jndgment,  were  the  hammock  racks  for  T — For  hammocks. 

Is  that  usual  on  bMrd  a  merchant  ship  T— Very  aeldom. 

Did  yon  observe  the  arrangement  of  tne  deck — was  there  anything  pecnliorT— IIh 
aenttlea  or  hatchways  were  not  suited  for  a  merchant  vessel. 

Wonld  yon  tell  his  lordship  were  they  or  were  they  not  of  the  same  kind  as  you  would 
find  on  board  Biiiaii-of.wBrT — Yee,  quitoso. 

lliey  wwe  of  the  same  kind  T — As  a  small  class  raMi-oT-war. 


IHd  yon  observe  the  engines  and  theboilerst— No,  they  were  only  partldly 
Sid  yon  observe  whether  there  waa  any  partloiilar  apaoe  befora  tne  Ixalent- 
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What  WAi  tlut  T — I  oonld  not  say  what  that  would  be  »ppiopriBt«d  for ;  there  wM 
an  entrance  to  it  1>7  a  narrow  acnttle,  not  Bufflciently  largo  lor  ■  hati^waj,  U  wwald 
nit  a  narrow  sburcaee. 

Woe  thia  particular  space  before  the  boUet  uMoal  In  merchaiit  TeuelsT — Ym,  ininer- 
chont  Teeseu  bnllt  for  car^. 

Was  it  fitted  for  carrying  cargo  T— No,  becauae  tliere  was  no  hatdiway,  there  was 
only  a  narrow  aonttle. 

It  vaa  not  fitted  for  carrylDg  cargo,  became  there  was  do  hatchwayl — No,  it  was 
only  what  miebt  be  termed  a  narrow  acuttle,  which  doea  not  come  nnder  the  denominar 
tion  of  a  hatchway. 

Did  you  observe  the  foiecaatlef — I  obeerred  that  it  waa  not  fitted  &>i  a  merohant's 
forecastle,  but  as  I  have  seen  yachts  and  small  veaaeli  of  woi. 

Let  me  ask  yon,  did  you  observe  a  cooking  apporatna  T— Tea,  there  was  a  cooldng 
ap^iatoB  in  the  ibrecastle,  sufficient  for  one  handred  aod  fifty  to  two  bnudred  people. 

Waa  that  the  kind  of  cooking;  apparatua  whichisneuul  on  board  merchsntveasalaT — 
Ouly  on  board  of  paasen^i  veeaela;  merchant  vessels  which  are  paaaeugerveaaelahaTa 
iks  large  and  larger  cooking  apparatus,  or  sbipa  which  go  on  long  voyacea  have  as  large. 

Bnt  a  common  merohaulmau  would  not  have  ao  laige  an  apparatoa  f— No,  not  a  aniaD 
vcMel  like  that 

Did  you  obaerve  the  cabin  f — Ye^  I  did  ;  ao  mooh  as  was  put  up  of  it. 

Waa  thK«  anything  peonUar  in  it  f — Yea;  Uiere  appeared  to  me  to  be  two  oompart- 
ments,  which  would  either  be  fitted  for  pantriee,  but  they  were  larger  than  pantriea 
are,  aa  I  have  aeen  parsers' or  officers'  oaUna  and  alao  the  oablna  «f  medical  offloers 
fitted. 

Aa  j^oa  have  aeen  panen'  and  medical  offioori'  oabina  fitted  I — Yea ;  aomewhat  ""liUi- 
lu  their  fittings. 

What  did  you  find  on  the  starboard  side  of  tlie  eabint — There  were  two  aleoplng 
bertha,  each  with  a  bed  place  and  drawers  under  the  bedplace. 

Yon  found  two  sleeping  rooms  on  the  starboard  side! — Yes;  they  ^aomstlmeao^ed 
rooms  and  sometimea  lierths. 

WithbedB,Bad  drawers  underneath  the  beds,  yoBsayf — Tes;  drawers  UBdemeath  the 

Waa  there  a  third  room  1 — There  was  a  third  room,  bat  it  was  not  appropriated.  I 
cannot  say  what  it  was. 

But  there  was  a  Qiird  room  t — There  was  a  small  room  fitted  aa  a  pantry,  whioh  I 
mijcht  represent  as  being  at  the  foot  of  tfaeentranoeof  Uteoabin. 

Was  that  the  one  you  spoke  of  Jnst  uow,  or  another  one  t — No. 

Yon  have  apoken  aa  to  the  starboard  side ;  now  teU  me  aa  to  tha  port  aide  I — I  think 
there  waa  one  cabin  with  one  bed  plaoa  on  the  port  side. 

What  sort  of  a  room  waa  that  t— The  bedroom  was  similar  to  the  one  on  the  starboard 
Side. 

What  kind  of  a  room  did  it  appear  to  be  destined  for  t — There  was  a  room  before  th« 
bedroom  which  did  not  appear  to  lie  appropriated.  I  could  not  say  what  that  waa  iu~ 
tended  for. 

Was  thccean  aAer  oabin  t — Yss;  a  small  after  cabin. 

How  large  waa  tbatt — Nine  or  ten  feet.    I  am  notsnre  about  the  exact  sieo. 

Did  yon  obaerve  the  deck  beams  T— They  were  closer  tc^tber  than  ia  nso^ly  required 
in  merohant  vesaela. 

Now,  I  will  ask  yoa  yoor  opinion  aa  a  gentleman  of  seienoe  conversant  with  sbip~ 
building.  I  will  ask  you  lot  what  puipoae  do  you  conceive  that  the  Alexandra  waa 
constructed. 

8w  Huaa  Cuura.  I  ohjaot  to  that ;  that  te  simply  *  qnestion  which  may  beoome 
material  *"  ""    ' 

LORD' 

The  Qumn'a  Aotooatk.  I  was  only  going  to  put  the  qaestioa  as  I  sbonld  to  an  ex- 
pert in  these  matters 

The  liORD  Chief  BabonPoluick.  You  oaonot  do  that^  beoansetiereia  no  expert  re- 
quired.   He  has  not  oeme  here  in  the  character  of  an  expert. 

Yon  are  a  shipboilder  I — Yes,  my  lord. 

The  Qukkm's  Advooatb.  Therefore  he  ia  a  skilled  mau. 

LoBD  Caaw  Babom  Poujocs.  I  can  only  take  faots  ftom  him.    What  ooonrs  to  me 
aa  the  proper  course  is  to  get  from  the  witneea  fitots. 
.   The 4ciuui's  Adtooatb.  I  kave  thisalceady. 

LOBD  Chibf  Babon  Poixock.  Then  let  the  Jury  form  thsir  Jndgment  en  them.  But 
for  a  man  to  say.  In  my  opinion  thia  vessel  waa  unfitted  for  anoh  and  such  a  purpoee, 
is  usurping  the  functions  of  the  Jury. 

The  quEKit'a  Advocatr.  I  wiu  state  the  question  first  to  your  lordship.  The  wilaiesa 
need  not  answiec  it.  But  Iwsa  about  to  pat  this  question:  "  Wasafasfinyourjudg- 
m^t,  adapted  for  a  merohant  diip,  or  for  a  veaacd  of  war  f"  ,  -~  t 
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Lord  Cbiep  Bakon  Poixocit.  Or  fbi  a  yaehtT 
The  <Ju        "    '  ~  ... 

The  (Jozbk's  Advocatk.  Hun  I  will  bow  to  joar  lordahjp'ft  ruling,  but  I  tboogbt  h 
an  esp^  be  might  answer  the  qnesdoo. 

Lord  Cbxet  Bison  Pollock,  He  mjb  in  one  part  that  she  was  fitted  toi  a  yacht  and 
therefore  might  be  nwd  aa  a  yacht  or  a*  a  uuall  vewel  of  war. 
OroM-exaininBd  by  Mr.  Euwlakb: 

Tonx  bnalDCM  lately  has  been  more  in  rep^rlng  Teasels  than  bnlldinff  them  t— Tea. 

I  am  right  In  aesnmiDg  that  for  Sve-and-tweaty  years  last  past  yon  nave  not  boilt  a 
Temel  at  all  I— I  think  much  later  than  that. 

Then  for  the  laet  twenty  years  I  may  say  that  yon  haye  not  bnilt  a  Teasel  at  all  t — 
About  twenty  years. 

Lord  Cbrf  Baxom  Pollock.  The  last  Teasel  yon  bnilt  was  twenty  years  agot— 
Tea,  my  lord. 

Vi.  KABSLuns.  When  la  yonr  sbip-boildlng  yard,  or  rather  yonr  ship-repairing 
yard  f — la  Bonndary  street,  LiTerpool. 

I  sappoae  there  are  great  Improvements  being  made  oonatautly  in  reaselsl — No; 
there  may  be  alterations,  bnt  very  few  ImproTemeats  of  lat«  years. 

Ton  saT  Improrements,  not  alterations  T — Alt«ratioDS  are  not  improTements. 

Then  uiesi^enoeofshlp-baildiUE  has  stood  still  since  yon  gaTS  np  boildiug  ships  t — 
Ho;  it  stood  still  1>efore  I  gave  ap  oalldlng. 

LoBD  CBOt  Babon  Pollock.  Thtre  are  not  many  iterations  that  aie  ImproTe- 

Ur.  KABgLAMC  None,  he  says,  my  lord. 

Jnst  one  word  aboat  the  onlwarks  »f  this  Teasel  Ton  say  they  are  peonllarly 
strong  T — I  do. 

Does  yonr  knowledge  enable  yon  to  tell  me  whether  in  a  Teasel  of  that  eonstmotlon 
It  is  necessary  tohaTe  the  bnlwarks  strong  to  atrenfthen  itt— They  have  nothlns  to   - 
dowith  the  strength.    It  has  rAUter  a  tendency  to  weasen  the  vessel  than  to  strengthen 

Did  yon  examine  Qie  bnHd  of  the  Teasel  belowf — I  did  not  examine  her  Tery  dia- 
tdnetly  below. 

Was  she  in  the  water  at  the  time  yon  saw  herT— In  the  water. 

Will  yon  tell  me,  as  a  ship-bnilder,  whether  it  Is  not  a  fact  that  bringing  np  the  bnl- 
watkfl  with  additional  strength  added  to  the  atrenKth  of  the  vessel  t — No,  It  did  not.  It 
weakened  her.    It  was  an  onneeenonry  weight,  nnless  for  reaistance  of  shot. 

Tod  say  that,  not  liBTing  seen  the  Tessel  nnder  the  water  liuef — This  was  in  the 

Did  yott  see  It  below  T — I  say  nnder  any  circnmatancee  It  wonid  weaken  her. 

Did  yon  aee  the  vessel  nnder  the  water  line  t — Mo,  not  SKtemally. 

IMd  yea  erat  bnild  a  dispatch  boa*  f— No. 

IHd  yon  ever  bolld  aboat  for  the  oirinmb«det— IhaToboilt  aaaUlagTeasd. 

Not  a  serew  steamer  f — No ;  a  sailing  vessel. 

Tod  nsTer  bnilt  a  senw  sUnoivr  at  aUt~Noh 

They  came  Id  after  yoiff  timet  It  Is  not  the  case  that  the  rvddar  post  la  neoeaaarily 
lannrin  a  vaaad  that  eafilea  «  s«i*w  than  in  otberveaaelsl — No. 

"niat  is  yonr  experience  t — Iknowltasafrot;  and  I  haTamada  tbesnrrey  of  them 
fbr  goTeniment  for  npward  of  elcTcn  years. 

Aeeording  to  yam  azperionae  In  yaehta,  ate  the  hammaaks  oooMaionally  pnt  np  on 
tbeae  hammock  racks? — Very  rarely. 

Do  they  trv«r  do  sot— I  haTe  known  large  sailing  veMola  fitted  op  sotnawhat  similar. 

The 
Tes. 

And  tor  harlM  the  hanmoaks  pnt  frraa  below  to  aii  them  T— Tea,  and  there  is 
another  olject.  Their  original  int«atian  was  t»  zesiat  shot.  That  waa  tlialr  origin^ 
intention. 

The  object  when  it  is  nssd  In  a  yasht  is  for  tiM  pnipaae  of  airing  tha  hanunoeks  ot 
the  meo,  is  it  not  1— Yea. 

I  think  yon  sidd  the  Teasel  was  nnfinlshed  below  t—Unfiniaked. 

What  ware  the  dimensions  of  the  eoiAingappaTatiu  yon  told  me  of  1—1  dtdnotmeaa- 
nre  it,  bat  I  should  say  it  was  for  ISO  or  aOO  men. 

I  sfaonld  like  to  know  the  dimensions  t — I  haTs  no  doabt  Ibat  tha  fiiepUoe  was  some- 
where abontthreefoet  niBsiunhea,  perhapait  might  be  from  thrae  feet  andalialf  to  four 
foat, 
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Be-«x«minod  by  the  Qukeh'b  Advocate; 

I  did  not  undentaiid  what  vou  aaid  about  the  hunoiock  tmIch  oa  to  their  reaistiiig 
shot  T — The  oririnal  fixlDii  of  huumooks  on  the  hammock  ntcks  wu  to  reelet  shot  foxn 
mnsketry,  which  they  wilt  do. 

Ae  I  nndeiBt»nd  yon,  that  ia  not  nsnal  on  board  merchant  Bhips  t — Vary  TBrely  bo. 

Loan  Chikf  Baron  Pollock.  Mi.  AttoTney  General,  An  application  has  been  mad* 
to  me  abont  the  other  cBam  of  Ballocb.  The  proceedings  end  here  to-moirow.  My 
brothei  Uartin  will,  I  believe,  be  diaeagaged  to-morrow,  or  perhaps  he  will  have  part 
of  to-day  disengBged.  When  I  spoke  to  Mm  iu  the  mommg  be  had  lome  hopes  of 
flniehinf  in  time  to  render  aaslstance  to  the  cause  wliicb  now  alone  remoina.  Now,  if 
jou  coiud  dispatch  some  part  of  your  army  we  might  dispose  of  that  at  the  name  time; 
lint  I  HQppoBe  there  is  no  chance  of  Its  coming  on  to-day. 

Hr.  Earslakb.  I  don't  think  the  case  can  be  tried  to-day.  I  am  foi  tJie  defendant, 
with  iny  dend. 

Mr.  Hawkins.  There  are  two  defendants. 

Lord  Crqef  Baron  Fou.ock.  Which  oaoae  are  you  referring  tot 

Mr.  Karslaxr.  The  caose  of  Bulloch. 

Lord  Chief  Ba^n  Pollock.  It  cannot  come  on  here  to-day.  It  seems  to  me  oat  of 
the  question,  so  far  as  I  can  form  any  jndgment  So  &r  a*  this  ciise  is  concerned  it  might 
be  a  renuiBtL  The  Iiondon  sittings  begin  on  Tbnraday  next,  and  theretbie,  inBteadof 
keeping  the  witnesses  and  Jutynien  waiting  after  tbe  possibility  of  trial  has  become 
estinctT  it  wonld  l>e  better  to  relieve  them. 

The  AiTOKNET  Obherai.  I  should  nut  ohjeot  to  the  canse  being  made  a  renuaut,  as 
far  as  I  am  concerned.  I  don't  think  they  can  be  tried,  and  it  would  he  very  incon- 
venient to  detach  so  many  of  onr  army,  to  follow  your  lordsliip'a  simile,  aa  wootd  be 
required  for  the  operation  against  Bulloch. 

LoHD  Chikf  Babon  Pollock.  We  had  better  dismiss  the  Jarv  at  once. 

The  ArroRNBY  Oknk&ai.  My  friend,  Mr.  Earotoke,  says  he  does  not  consent  to  Its 
being  mode  a  remantL 

Mr.  Karslake.  Vo;  I  do  not.  All  I  say^  Is,  I  have  not  my  client  here,  and  therefore 
cannot  consent.'  If  yonr  lord^p  makes  it  a  nmanet  on  the  gtoimd  that  it  cannot  be 
tried,  my  consent  is  not  necessary. 

Lord  Chibf  Bakon  Polu>ck.  The  attorney  general  is  AmdImc*  lilis  In  all  the  Crown 
cases.    I  only  want  the  consenting  by  the  attorney  generaL 

The  Attobney  Gunkral.  Then  I  believe  that  the  case  shonld  be  made  a  renumtt. 

Lord  Chief  Baron  Foijjx^k.  I  am  desirons  of  doing  all  homage  to  your  power  In 
this  conrt.  The  first  dnty  of  this  court  is  to  attend  to  the  boamess  of  the  Clown. 
There  is  no  doulit  a1>ont  it. 

I,  and  examined  by  tbe  BoucrroB 

I  believe  vod  are  a  lieatenaat  in  the  navy  of  tbe  Unit«d  Statwf — No;  I  am  not. 

Will  you  have  the  goodness  to  state  yonr  profenion  f — I  have  no  proussion. 

1  think  yon  belong  to  the  United  Statw  T— Yes. 

And  have  lately  come  to  England  I — Yea. 

How  long  ago  is  it  sinee  you  came  to  England  t — Fonr  months. 

Were  yon  at  Liverpool  abont  two  montlu  ago  f — I  woo. 

At  that  time  had  yon  business  on  which  yon  wanted  to  see  a  person  by  the  name  of 
Captain  Bulloch  t — I  wished  to  see  Captain  Bulloch. 

Did  yon  go  anywhere  to  see  himt — I  did. 

LoiU>  Cbief  Baxom  PouxtCX.  When  did  yon  oome  to  LiverpooM— I  oune  to  Liver- 
pool in  the  middle  of  March  last. 

The  SouorroB  Gkhkrai.  Where  did  yon  go  to  see  Capt«in  Bnllooh  t— To  the  oflloe 
of  Meevs.  Fraaer,  Trenholm  A  Co.,  of  LiverpooL 

Was  Capt^n  Bulloch  a  penon  yon  were  aoqnointad  with  in  America  t — He  was. 

Sir  Uuoh  Cairns.  Will  yon  fix  a  date  1 

The  SoucnoB  Oehrral.  Con  yon  state  with  any  degraeof  aocnroi^  when  it  was 
tliat  yon  want  to  the  office  of  Moon.  Fcoser,  Tnnholm  A;  Co.  to  see  Captain  Bnllooh  t— 
Almnt  the  1st  of  ApriL 

Did  yon  go  there  mr— 

On  tiie  fint  occasion 

Whom  tlid  yon  see  T — 1  si 

Did  Jim.  tranaaot  bnsiuea 
act  bnsineM  with  him. 

Did  y«a  eommnnioate  with  him  t — 1  did. 

In  wliat  ohMMter  did  you  oommanicate  w „_ 

And  on  his  side  as  what  t — I  led  him  to  infer  that  I  was  a  seoeeeloQist. 

Did  he  lead  yon  to  infer  that  he  was  a  seoesaloulatT 

SiB  Hugh  Caibita  I  do  not  suppose  that  yon  mean  to  press  that  qOMtioii.      , 
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The  SoucrroB  Qknsrai.  Did  f  on  conuuniuoate  with  him  as  fiUlog  W17  ehaiwiter  T — 


hat  was  that  other  flas  T— mot  t] 


What  was  that  other  flu  1 — W&at  the  Amerf  euiB  call  the  eonledetBte  flag. 

Wheie  did  yon  aee  the  &g  which  yan  My  -wa«  oaUed  tlie  confederate  flagf — In  Ui 
front  office,  where  hia  olerks  were  ritting. 

Did  yon  eommanloate  with  him  at  all  about  the  biuiiieaa  upon  wUch  yon  had  com* 
to  MB  C^itain  Bolloeb  I— I  did. 

Did  that  bnaiuen  lelate  to  Mr.  Bnllooh'a  private  afCainT— Partially  it  did,  and 
partly  to  the  aifoin  of  the  confederate  Koremmeat. 

Were  yon  acquainted  in  the  United  States  with  a  penon  named  Claienoe  Tongel — 
I  was  not. 

Were  jon  aoquainted  with  any  peraon  who  pawed  aa  hia  wl&t — I  met  hli  wife  in 
LiveipooL 

Did  ahe  intrust  yon  with  any  letters  ? — Tee. 

Are  thoae  letters  now  in  oonrt  t — That  I  do  not  know.  ' 

8tB  Huau  Cahlms.  How  do  yon  make  thsm  evidenee  I 

The  SouciroK  Oenbbu.  I  aak  whether  the  person  who  passed  aa  Clarenoe  Yonge'i 
wife  intnuted  the  witueaa  with  any  letters. 

Sir  HroH  Caibmh.  They  would  not  be  evldenoe. 


The  ATTOBNBir  Gkmbbai.  We  are  not  puttius  them  in  evidenoe. 
81B  HuOH  OiiBNa.  We  most  know  in  some  Bhane  or  other,  or  have  some  Indication 
bom  the  Crown,  as  to  what  nse  Is  to  be  made  01  tbeae  letters,  beoaoae  this  case  Itas 


Dm  (rue  1.JT0WU.  as  HI  w 

It  been  opened  at  alL 
The  ATTCwrav  OxmRAi.  We  aimply  wish  at  preoant  to  identify  certain  papers. 
Lord  CaiRr  Babom  Pollock.  J  have  only  got  the  fact  that  somebody's  wife  gara 
the  witness  some  letteta. 
Tlie  Attobmrt  Okkrbal.  J  will  make  the  papers,  or  soma  of  them,  evidence  by  the 


81R  Hdob  Caums.  Yoa  identily  certain  papeis. 

The  Attobmki  Oknrrai-  Wb  only  want  to  prove  the  handwriting  of  those  lettera ; 
bnt,  if  neoeasarr,  ft  will  be  identified  afterward  by  recalling  thla  witness. 

LoBD  Chikv  Bahok  Pollock.  Are  the  lettera  here  T 

The  Bouorrott  Gkhrbal.  Yes;  and  the  oUect  is  to  prove  the  handwiitiug  of  the 
nf^n^r^  to  those  letters;  some  of  them  by  tnia  witness  and  some  of  them  by  anoUier 


Yon  did  not  see  Captain  Bnllook  npon  that  day,  did  yon  I — I  did  not. 

Lord  Cbjxc  Babom  Pollock.  How  many  papera  are  there  t 

The  Boucnos  Ornkbai.  Here  they  are,  my  lord.  (The  pt^^ra  were  handed  to  bia 
lordship.) 

LOBD  Ckibv  Babon  Pollock.  Were  they  oponed  whan  they  were  given  to  yon,  01 
sealed  f — They  were  delivered  to  me  open,  aa  they  are  now. 

The  SoucrrOR  Oknkbal.  Did  you  ooll  again  T — I  did. 

When  yoa  called  again,  did  yon  see  Captain  Bnlloehl— Tea. 

While  yon  were  at  Praser,  Trenholm  A.  Co-'s,  oDnvaraing  with  C^>taln  Bnlloob,  did 
you  tef^  to  these  letters  t — I  did. 

And  oonminnieated  with  them  on  the  anlfjeot  of  them  f — Yea. 

Did  the  person  yon  aaw  there  admit  bii""!*"  to  be  the  person  lefeimd  to  in  these 
lettera  t—He  did. 

Mr.  KitHa.ixK.  We  must  object  to  that. 

HiB  HnsB  Cairns.  I  olitiMt  to  that  altogether.    We  know  nothing  about  what  the 

LoBD  CmBF  Barom  Poixock.  He  eaya  the  persona  I  aaw  then  did  what  T 

The  SoLicnOB  Grhxbal.  Communicated  with  him  as  the  perwm  referred  to  In  those 


the 


le  snfeleet  (tf  these  letters,  ai 
ifemd  to  in  tboae  letters. 


Mr.  irj»in.j»M.  The  last  answer  is,  "  I  nfer  to  thaaa  letters,"  and  then  there  Is  a 
queation  otjeeted  to. 

Lord  CmRr  Barom  Pollock.  "  Is  he  the  person  mentioned  01  named  I " 

The  SouciroR  QRitERAL.  The  prason  named  in  the  lettcn. 

The  Attokmry  Grhrrai.  It  would  be  better  to  let  my  lord  see  Ibe  letters,  although 
I  do  not  now  tander  than  in  evidence. 
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Sis  Buob  CAmm.  The  inteiTMw,  I  aipfmiunA,  to  wluek  yoa  lafor  la  aAor  A* 

The  SoucrroR  GaRntuw  Tea. 

Sib  Hl'oh  Cairns.  Then  this  is  ftn  fnterview  aiter  the  selzni«,iiiy  lord,  aod  It  is  pn>- 
pomd  to  put  In  evldenM  to  tbia  «xt«st  what  pised,  umbmIj,  aa  to  «hethec  C>pi«in 
BoUooh 

Lord  Crixf  Baboh  Pollock.  All  I  have  got  down  1b  this:  WboM  wUb  waattT 

The  ATTomlBT  QnntRAi.  The  perwm  who  dellTeied  the  letters  to  him  passed  aa  Sm 
wife  of  one  Clannoe  Yonge,  who  will  ba  thenext  witneaB,oroneof  thanextwitBCBes 
that  will  be  called. 

Mr.  Karslaxx.  The  penon  who  Tepmaeatad  heraelf  to  be  the  wifc. 

Lord  Cribt  Babom  Foixock.  "They  were  delivered  to  me  open,  aa  they  are  now; 
when  I  enlled  Main.  >  saw  detain  BtUlncb."  That  is  what  1  haTe  on  my  aote.  (To 
the  witoees:)  Did  yon  aay  yon  referred  to  the  letters t 

The  WmnwB.  I  did. 

In  saying  that,  do  yon  refer  to  theae  papers  T — Tee. 

Lord  Crirf  Biakom  I\)LLogx.  "  I  referred  to  the  papers,  and  thepenan  I  aaw  tbcre 
commoiiicated  witli  me  aa  the  person  named  in  tlioee  letters."    That  ia  what  I  have 

The  SoucrrOB  Obnbbal.  Onr  only  oMeet  in  pnttiug  the  lettara  in,  or  giving  my 
evideuce  abont  them,  is  to  show  wbo  ana  what  Captain  Bnlloeh  waa ;  snd  aa  we  have 
brought  him,  whatever  the  weight  of  the  evideuee  may  be,  1b  oonnaotion  with  the 
Alexandra,  I  apprehend  that  tliat  is  a  perfectly  Intimate  pnrpoae. 

The  AiTOBNKY  General.  It  is  the  oaae  1  opened. 

The  SoLiciTos  Obmbrai.  Yes,  it  was  opened  by  my  Mend  the  attoney  goaeral,  and 
we  have  given  evidence  aocordlnKly. 

Sia  HucrB  Cairhb.  Do  yon  witndcaw  tbe  qneetion  T 

The  SouciToR  Gknkbau  No. 

Sir  Hdob  Cairks.  Then,  c«rtainly,  my  lords,  I  object  to  the  qneatlon  on  that  ftxrting. 
Here  ia  a  ooDvereation  wbioh  paeaed  aAoi  tbe  stiiare.  Nothing  whleh  takea  idaee, 
then,  can  be  evidence  in  this  caase  on  a  record  raising  the  iesne  as  to  what  waa  the 
effect  of  certain  things  done  befbre  tbe  seiaure.  The  eiicnmvtanoe  that  a  gentleman 
epoke  of  himself  as  liein^  tbe  same  penon  ae  tbe  pereoa  referred  to  id  oertittn  papers 
produced  to  him  at  this  time  cannot,  I  think,  be  any  evidence  npon  tbe  isme  b^ween 
the  parties. 

Lord  Chief  BAtuw  P0LI.0CK,  None  of  the  evidence  I  have  got  down  affiMta  any  ona 
at  present,  and  I  mnst  say  1  do  not  see  what  there  is  to  object  to  in  it. 

Mr.  Kabslakb.  Tbe  qneatton  ie  pnt  in  this  way ;  my  Mend  haa  stated  what  he  doea 
ItfM. 

Lord  Cbibf  Babom  Pollock.  Yon  bad  better  wait  nntil  the;  go  one  stop  fottiwr; 
at  present  1  see  nothing  to  olfjeot  to. 

Mr.  Melubh.  The  qoMtion  is,  wbethu;  he  referred  to  him  as  the  person  mentioned 
in  the  lettora,  or  Is  he  going  to  get  a  statement  from  Bnlloeh  aa  to  whether  he  is  the 
person  referred  to. 

LoBD  Chief  Barob  Poixocx.  It  does  not  follow  that  he  Is  the  person. 

Ur.  Mbllisb.  It  is  hearsay  evidence,  that  can  have  nothing  to  do  with  the  mattes  In 

LoRn  CR3F  Babob  Poixock.  If  fliese  letters  are  to  be  read  or  naed  for  any  pnrpcee, 
then  will  oome  the  qneetion  aa  to  the  admissibility  irf  the  evidence ;  bnt  at  present  I  do 
not  see  how  the  qneetion  is  raised. 

Sot  HuQB  Caibns.  WonM  it  not  b«  better  for  my  friMid  at  the  proper  time  to  make 
what  ose  be  can  of  theae  letters.  Then  we  can  with  intelligible  minds  apply  onrselves 
to  the  present  qoestion  and  this  witness  ma;  be  called  again. 

Lord  Chief  Baboh  Poij;/>CK.  Yoq  may  postpone  yonr  ezominatJon  of  this  witneas 
until  yon  see  something  more  of  tbe  evidenee.  If  nm  wish  to  do  thfrt.  (1?o  tbe  solicitor 
general.)    Have  yon  examined  this  witness  sufSclently  t 

The  SoLicrroR  Obnkrai.  No,  I  have  more  qnesttons  to  pnt  to  htm. 

Sib  Huqh  Cairitb.  )t  will  really  oome  to  this.  The  stotement  ia  that  Uiie  witneaa 
mad  certain  letters  to  a  person  colling  hinuelf  Captain  BnUoch,  and  he  te  asked,  did 
Captain  Bnlloeh  acknowledge  that  he  was  the  person  referred  tom  the  letters  t 

The  ArroBMET  Obnekai.  If  the  oltfeetloo  is  made  to  the  form  of  tbe  qneatien, 
pmbsbly  it  might  be  pnt  in  a  form  not  ol^e«tionaUe.  I  propose  to  pat  it  tnos:  the' 
witoe«B  has  already  atat«d  that  be  received  certain  papers  ftomacertun  qoarter;  then 
tile  qneetion  is,  did  yon  see  Captain  Ballooh  t  I  shaam  tbMi  ask,  were  the  letters  then 
in  your  custody;  and  did  you  oommnuicato  on  the  sutfJactT  and  nothing  UMire. 

Sir  HuoH  Cairns.    He  has  said  that. 

The  Solicitor  Qbnerai.  I  am  perfectly  satlsfled  if  that  is  so.  Then  we  shall  go  on 
to  prove  the  handwriting  of  the  letters  at  the  proper  time. 

Now,  Mr.  Chapman,  while  you  were  at  that  ofQoe — that  is^  tbe  ofllee  of  FVanr,  l^ai- 
holm  &  Co.,  wlui  Captain  Bulloch,  did  any  one  else  eoBie  in  t-^Ir.  Hamilton.     . 
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Who  waa  lb.  HwnStini ;  ma  he  m  perw>n  known  to  yon  before  T — Tea,  he  waa. 

What  waa  heT — The  aon  of  General  Joinea  Hamilton,  of  Sonth  Carolina,  fonoerlf 
gOTemoT  of  that  State ;  and  he  waa  himaelf  a  lienteuaiit  in  the  seirioe  of  the  Unit«d 
§tSt«B  nntU  the  year  1801. 

And  then  what  was  he  afterward  t — He  resigned  hie  oommand  In  the  Berrica  of  ths 
United  Statea,  I  think,  eaHy  In  ISBl. 

Sir  Hush  Cusim.  Do  yon  know  this  yonraelf  t — I  know  it  by  his  own  atalement. 

8iK  BirfiH  Cahws.  That  will  not  do. 
-    The  Wmrasa.  I  know  it  by  the  Navy  KeKiater  of  the  United  States. 

Sir  HdoB  Cairits.  Confine  yonraelf  to  tnut  yon  have  ascertained  aa  a  apy. 

The  Solicitor  Oenzral.  From  yonr  knowledfe,  are  yon  able  to  aay  whetlier  he  wm 
in  the  aervice  of  the  United  States  at  the  time  yon  saw  him  T— He  was  not. 

Waa  ba,  to  yonr  knowledge,  at  that  time  In  any  otiier  aerrloe  T — He  waa. 

What  MTTleel— He  waa  in  the  aerrloe  of 

8lB  HUOB  Ctama.  How  do  yon  know  1—  Beeanse  he  told  mo. 

Tou  have  been  told  abeady  not  to  apeak  of  what  he  told  yoo. 

The  WmtSM.  I  will  not. 

The  SouciTOK  Gekbrai.  In  what  oharaotw  did  he  apettk  to  yon  f 

Lord  Cbdcf  Babok  Poixock.  If  tbe  oMect  ia  to  prove  that  the  xieraon  waa  in  th« 
■erriM  of  the  aeoearioBiata,  I  think  it  moat  be  proved  in  aome  other  way  than  by  his 
merely  aayinic  ao. 

8tB  HuflH  Cu»«.  The  daafer  ia  that  ttati  witneaa  aald  he  waa  himself  a  seoeaelontat 

The  Witness.  I  did  not  say  I  waa  a  aeceeuonlat. 

Lord CHinf  Barov  PoxJ/tcK.  No;  heaald,  "Itodhlmtohtferdiatlwasaaeoeaalon- 
iet.''    He  did  not  say  he  waa  a  •eoenfooiat. 

The  SoudTOR  Qenekai.  I  understand  yonr  lordshtp  to  aay  that  I  mu  not  at  liberty 
to  aak  anvthing  that  Mr.  Hamilton  aald  to  tfiis  wltnees ;  therefore  I  bow  to  your  loid- 
ahip'a  dedalon,  aad  I  do  not  ask  it ;  bat  we  shaJ)  call  him  again  when  we  want  to  provo 
the  handwriting  of  the  letters. 

The  Qubkn's  Adtocatb.    We  do  not  pledge  onrselves  to  call  him  again. 

Ite  SouorroR  GufSKAL.  No,  I  think  it  wonld  be  eonvenient  that  he  shonld  be  cross- 
«zamined  now,  heeaaae  I  do  not  propoee  to  eall  him  again  for  any  other  pnrpose  than 
the  Bole  pnrpoae  at  proving  the  handwriting. 

Lord  Chuf  Baron  Pollock.  For  wlialever  puipoae  yon  csll  him  again,  they  wiU 
have  power  to  craea-examine  him. 

The  SouciroR  OiMmUL.  I  do  not  pledge  myaelf  to  oaU  him  again  onleaa  it  may  be 
neccasary  to  do  ao. 

Lord  Chu*  Baron  Pouock.  If  yon  wlah  the  eroaa-eiamlnatlon  «I  thla  witnesa 
poatponed  altofrether,  I  tjiink  it  wonld  be  convenient  that  that  oonrae  ahonld  be  pnr- 
aned  until  yon  Know  aomething  mere  abont  what  tfaia  evidence  means;  fbr  I  oonlbaa 
that  I  do  not  know  what  it  means. 

Sir  Hcoh  Cairns.  Witliont  pledging  my  friends  to  recall  him,  I  think  it  eonvenient 
to  allow  the  iiiri  iiia-w*""*''"'  to  be  proeeeded  with  at  a  later  period,  ao  that  we  may 
see  what  the  Ibrther  evidence  bringa  forth. 

The  AiTORNKT  Grnbral.  It  may  be  convenient  to  t«ca11  the  witaeas  Acton  merely 
to  apeak  to  the  t«ms  in  which  the  vessel  waa  apoken  of  by  Mr,  MUler,  aenior,  in  the 
yard. 

Mr.  JoaxpK  Acton  called  and  sworn,  and  examined  by  the  Attorket  Okneral. 
Ton  told  iia  yesterday  yon  were  employed  in  the  huilding  yaid  of  Mr.  Miller,  of  Uv- 

X>1,  white  the  Alexandra  was  being  hnilt  or  waa  ou  the  stocksT — Yea,  sir. 
nag  the  time  yon  were  there,  did  you  ever  hear  the  elder  Mr.  Miller  speak  of  the 
Alexandra,  or  deacnbe  her  as  a  veaael  of  any  particulnr  class  or  kIndT — No. 

Sir  Hugb  Cairnb.  It  is  understood,  my  lord,  that  ooi  ol^ectlon  to  thia  evidence  la 
token  in  the  same  way  aa  the  rest. 

Lord  Chief  Baron  Pollock.  He  says,  I  never  did. 

The  SoLicrroR  Genrrai.  Not  this  witness,  my  lord.  We  wem  stopped  whea  tiie 
question  waa  put  to  this  witness. 

The  ATTnit}<ET  Geneual.  I  want  to  know  whether  you  ever  heard  Mr.  Mj|ler  q>eak 
of  the  Alexandra. 

LoKD  Cni£v  Baron  Pollock.  He  said,  I  never  did, 

Tou  said  you  never  heard  him,  did  yon  not  t — No,  sir. 

Tou  never  heard  him  speak  dt  the  vessel  as  having  any  particular  character  1S» 
■poke  of  her  aa  "  the  boat?* 

The  Attornxy  Genbrai.  Tod  heard  bim  n>eak  of  her  aa  "  the  boat  t  "—Tea. 

Ia  tbat  aU,  according  toyourrecoUection,tIiat  youbeaidbiniBayof  herindeaeribiiig 
herl— T«& 

Cross.«zai>iined  by  Sir  Bean  CAnim : 

Had  this  lx»t  any  niunber  in  the  yard  f— I  don't  know  that  aheluK^^^  |.  (_^  t>QQ  \q 
*  "■   ""  o 
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nr  ugnmmt  until  m 

Mr.  Clarkncb  Bimdolph  ToNoa  caU«d  and  awom,  «ud  examined  b?  the  ATTOsmT' 
Okheral: 

An  yoQ  »  natlTB  of  the  Stkte  of  Oeorgia  in  the  United  8t»tea  t — I  mo. 

Were  Ton  for  aome  time  p*;taMt«r  on  boMd  the  etewner  AlahemaT — I  wis. 

Did  yon  ocnne  from  the  port  of  Wilmington,  in  North  Cuolln*,  in  » ihtp  called  Qu 
Annie  Childs,  to  Liverpool  I — I  did. 

In  what  month  and  yeax  f — I  think  we  left  Wilmington  in  the  month  of  Ifarob.  We 
Arrived  in  Liverpool  on  the  11th  of  Maroh. 

In  what  year  f— In  1663. 

In  what  employment  had  yon  been  previona  to  leaving  Wilmington  f — I  had  been  a 
clerk  in  the  pajmaeter's  office  on  the  foreign  station  at  Savaunafa,  In  Qeorgia. 

Waa  SavaDonh  a  naval  station  t— Ye« ;  it  wa^  at  that  time.  It  iteTer  ^d  been  pre- 
Tionslv  to  this  war. 

At  that  time  it  waa  lued  aa  a  naval  station  t— Yea. 

For  what  pnipoee  I — For  die  oonfederate  foroea. 

Yoti  tell  na  voa  were  aderk  in  the  paymaater'adepartment.  Do  yon  know,  firam  yonr 
connectionwlth  the  confederate  navy,  who  at  tiial  time  waa  acting  aaaeOTetaiy  to  Uiat 
navv  T — Do  yon  mean  aa  leoretary  to  the  ooufedeittte  navy  t 

The  ArrOBmY  QKKxau.  Yes.— S.  A.  MalloiT.  He  was  the  aecMtaiy  t«  the  oonled- 
erate  navy. 

Before  you  left  Savannah,  did  yen  see  there  aperaonof  thenameof  BoUoohf — I  did. 

Did  he,  before  ^on  left  Savannah,  leave  that  place  I — No. 

Did  he  come  with  yon  f — He  came  with  me. 

Lons  Chuut  Baboit  Poixock.  Do  yon  mean  that  he  oame  with  yoa  to  Ltvaipool  T — 
He  came  with  me  as  &r  as  Qaeenatown,  and  there  he  left  Ute  ahip  and  went  on  land ; 
bnt  we  came  over  tOKcther  in  the  eame  tcsmL 

Yon  croeeed  the  Auantle  together  t — Yea ;  we  did. 

Do  yon  know,  fiom  what  yoa  saw  at  Savannah,  whether  Bnllooh  waa  in  any  oapaclty 
in  the  confederate  service  f— -I  never  saw  Captain  BoUoch'a  appointment,  bat  1  Jebow 
that  be  acted  for  the  confederate  government. 

In  the  navy,  the  military,  or  wlut  aervioe  I — In  the  navy. 

He  acted  in  the  confederate  navy  f — In  the  confederate  navy. 

LoBD  Chikf  Basom  Pollock.  DidheoonumuidaveMelT — Ko;  ha  did  not  command 
any  veeael. 

The  AiToiunT  Gkhbbal.  Did  voa  act  for  a  time  a«  hia  seoratary  T— I  did. 

And  acting  aa  hia  aecretary  and  eommonicating  with  him  aa  year  principal,  do  yoa 
know  that  he  did  act  or  not  with  reference  to  the  confederate  navrt — I  know  that  ha 
acted,  because  I  saw  all  the  letten  of  the  secretary  of  the  navy  to  nim,  and  his  repliea 
to  those  letters. 

Was  it  port  of  yoor  boefneaa  to  make  oopice  of  those  vartons  ooaunnnicatioost — I 
copied  alt  of  his  lettera ;  there  may  have  1>een  a  single  letter  which  1  did  not  copy. 

Bat  it  was  year  bnaineas  to  dosoT — Yea;  it  wssmy  hosineBS  to  do  so. 

Do  yon  lememtwr  to  what  {daoe  the  letters  to  Hr.  Uallcvy  were  addressed  t — Hich- 
mond,  Virdnia. 

That  is  the  capital  of  the  Confederate  ;8tatos1— Yea;  the  capital  of  the  CouHederate 
States. 

Then,  in  tlie  conrse  of  that  employment,  did  yon  become  acquainted  not  only  with 
the  bandwritiDg  of  Captain  Ballocb,  bnt  with  the  handwriting  of  the  secretary  of  the 
navy  t— I  saw  lus  aignatnie  to  the  letten. 

Do  yoa  mean  that  yon  saw  UoUory's  aignatnre  1 — Yee ;  Mallory's  lignatnre. 

The  ATTOsmr  GxNKBAL.  Will  year  lordohip  hand  me  those  letters  T  (The  letters 
were  banded  to  the  learned  eonnseL) 

Yon  said  that  Captain  Bnlloch  acted  with  leference  to  the  navy.  Did  he  Oct  Id  any 
particular  chorectta-,  as  commanding  a  ship,  or  as  paymaatei  T 

Lord  Chikf  Baron  Pollock.  He  did  not  command  a  vessel  T — He  dldnot  command 
■  vessel,  nor  did  he  act  as  paymaster  direct.  There  was  no  flind  placed  in  his  hand  to 
pay  to  any  officer. 

In  what  character  did  he  act,  then,  as  long  as  he  was  at  Savannah  T — I  cannot  say  in 
what  capacity  he  was  acting  there.  He  directed  the  movements  generally  of  the 
steamer  Fingal,  as  she  was  lying  there  ready  to  come  out. 

Was  that  a  war  steamer  T—Ko ;  she  was  a  merchant  ^esscL 

Do  yon  remember  abont  what  time  it  was  when  yoa  left  Savannah  with  Captain 
BoUooh  t— I  do ;  it  waa  on  the  SSd  or  the  33d  of  January ;  abont  that  time. 

In  leeST— We  left  Sarannih  in  1888. 

I  think  yon  left  in  the  ship,  tiie  name  of  which  yon  have  givennsaa  Annie  Child*  t — 
Not  from  Savanni^  j  we  went  from  Savaiinah  to  Wilmington. 

From  Savannah  did  yoa  sail  to  WUmingtouf — No:  we  went  by  land.  r 
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Tou  have  told  ns  about  nben  yon  iirriTed  In  LiveTpooI ;  weie  tbere  anypaaaenKere 
thai  you  remember  in  porticnlar  on  boaid  besides  joanOt  and  Captain  Bolloohl— 
There  were  tbrM  otliera. 

Who  were  they  t-^ohn  Low,  Eagene  UafQt,  and  Edward  M.  Anderson. 

Can  ;oD  tell  ne  how  the  Hr.  Low  that  you  have  mentioned  wba  employed,  whetber 
be  was  in  any  aervioe  t — He  bad  received  an  appointment  ftom  the  confederate  navy. 

Sir  Huqh  Caiiins.  Do  you  know  wbat  appointment  he  bad  received  t — Yes,  I  know. 

How  do  yon  know  T — By  having  hie  orders  in  my  possession. 

Bnt  EnoH  Cairwb.  That  will  not  do. 

The  AiTORNBy  Geksral.  ^Tbat  do  yon  mean  bj  otden  I — Orders  from  the  secretary 
of  the  navy,  and  also  a  copy  of  his  appointment. 

While  yon  were  secreta^  to  Captain  BiJIoch,  at  Savanoab,  had  yon  commnnicatJouB 
with  Mr.  Low  I — Daily. 

At  the  office  f — Not  at  ^e  office.    I  nsed  to  see  him  on  board  of  the  Tessel. 

What  vessel  T— The  steamer  Fingal ;  Uie  veesel  be  most  have  come  ont  in.  Captain 
Bnlloob  had  no  command  at  Savannah  what«ver, 

Tlie  Fingal  was  a  vessel  Captain  Bnllooh  was  endeavoring  to  get  out  T — Captain  An- 
derson was  in  command  of  the  vessel ;  Captain  Bollocb's  orders  were  to  retnm  to 


Did  yon  hear  him  give  orders  t — To  Captain  Anderson  f 

Yes.— Y«. 

And  to  Low  t— Not  to  Low. 

What  orders  or  directione,  if  any,  did  yon  hear  Captain  Bnllooh  ^Te  to  Captain  An- 
derson f 

Sir  HtJQB  CAiRira.  I  object  t«  that  question :  we  most  not  hare  ntatementa  made  by 
Captain  Bulloch  with  respect  to  some  ship  called  the  Fing;al,  and  some  person  called 
Anderson,  as  to  which  bhip  and  which  person  we  have  not  heard  anything  yet  which 
makes  their  presence  relevant  to  this  inqairy. 

The  Attohkey  Gekkral.  I  will  show  that  Captain  Bulloch  was  in  Savannah  in  a* 
offlcial  character  employed  by  the  confederate  government  by  the  witness  who  was  hU 
Becretary,  and  ninat  Icnow. 

Lord  Chikf  Bakon  Fullock.  This  is  a  matter  for  cross^xaminatlon. 

The  Attorney  Genkkai.  He  rauat  know  it. 

When  he  was  at  SavannaJi,  and  you  were  acting  as  his  secretary,  did  yon  hear  him 
give  any  orders  to  Low  with  reference  to  his  ship  there  t — Not  with  regud  to  any  ship. 

Do  you  know  how  Low  is  employed  f — lie  is  now  a  lioatenont  on  Iraard  tike  eonfed- 
erate  steamer  Alabama. 

Do  yon  know  it  &om  having  seen  him  there  T — Yes ;  I  know  It  from  having  aean  blm 

Lord  Chief  Baron  Pollock.  On  hoard  the  Alabama  T — Tee. 

The  Attorney  General.  He  is  now  lieutenant  on  board  the  Alabama  t — Yes. 

When  did  yon  see  Low  on  hoard  the  Alabama  I — I  left  him  on  the  Al«.tmnift  on  the 
25th  January  last. 

In  this  yearT — Yes ;  in  this  year.      . 

I  will  ask  yon  at  once  the  qtie«Uon ;  yon  were  on  board  Uie  Alabama  t— Yes. 

Was  that  vessel  at  the  time  yon  were  on  board  of  her  a  vessel  of  war,  aalling  tiie  flag 
of  the  Confederate  Stateet — She  was,  and  she  sailed  under  a  eood  many  flogs. 

Was  Bbe  commanded  by  an  officer  in  the  confederate  navy  V- Yes. 

Captain  Semmee  1 — Captain  Raphael  Bemtnee. 

Possibly ;  I  do  not  know  it  so :  bnt  did  yon  ever  know  Lient«nant  Low  acting  in  any 
naval  and  military  capadty  before  yon  saw  him  on  the  Alabama  T— I  know  that  he 
went  ont  in  the  Oreto  to  Nassan,  and  I  have  seen  Um  when  he  was  a  volunteer  In  the 
land  service. 

Is  that  since  the  war  f — Since  the  war. 

In  what  service — which  of  the  two  servioesT— In  the  confederate  servioe. 

Yoa  have  known  him  serving  as  a  lancer  in  that  service  t — Yas ;  I  have  known  him 
in  the  confederate  service. 

There  is  another  person  whose  name  jon  mentioned  as  having  eoma  to  Liverpool  in 
the  Annie  Childs — Hr.  Moffit ;  had  you  known  a  Mr.  Ilaffit  before  yon  commenced  the 
Tovatfs  from  Wilmington  to  Liverpool  t — I  did. 

Baa  yon  or  bod  yon  not  known  him  as  serving  in  any  fleet  or  umy  on  either  of  the 
eidea  at  war  t — Yes,  I  have  known  him  in  Ixith ;  that  is,  acting  as  a  volunteer  in  one  of 
tbe  batteiiea  at  the  fight  at  Fort  Royal, 

Do  I  nnderstand  jon  to  say  that  he  was  in  both  serviecfl  T— At  one  time  he  waa  serv- 
ing aa » volonteor  in  the  land  service.  .  -.  , 
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I  thought  yoa  said  lie  had  serred  At  o&e  time  in  the  United  States  I — No. 

YoD  mean  that  he  Mrred  in  the  two  BeivicoB,  the  niilitBiy  and  th«  n»vj,  of  the  C<ni- 
federate  States  T — Yes. 

Did  yon  s»;  he  served  In  tha  laneera  ai  in  the  land  service  I — In  the  land  service. 

When  he  oame  boma  with  yon  wm  he  in  the  land  service  or  In  the  Uftval  servioe  t — 
When  he  came  home  with  met 

When  he  came  home  to  Liverpool  with  yon  1 — He  was  thtm  in  tbe  navy. 

You  mentioned  another  person  as  coming  In  the  Aonia  Childa  of  Uio  name  of  Asder- 

Had  yon  known  him  before  yon  comme&oed  the  Toyege  t — I  bad. 

Had  yon  known  him  serving  in  the  land  service  or  the  naval  service  of  the  can£Bd- 
eratise  t — T  have  Icnown  him  iu  the  naval  ftervico  of  the  confederates. 

Jn  the  naval  service  only  f — Yes. 

And  what  was  his  rank  in  the  navy  T — Actinf^  midshipman. 

At  the  time  when  he  came  to  Liverpool  f — At  the  time  be  came  over  previonsly, 

I  ask  yon  about  the  present  employment,  or  rather  the  employment  whan  you  were 
in  tbe  Alabama,  of  Hr.  Low.  Was  either  of  the  other  gentlemen  Mrving  fn  the  Ala- 
bama I — They  are  both  serving  on  board  the  Alabama. 

Tbat  is  to  say,  Mr.  MalHt  and  Hr.  Anderson  T— Yes. 

Were  aU  serving  in  tbe  Alabama  when  yon  left  that  ship  f— All  were  serving  in.  fhd 
Alabama  wben  I  left  tbat  ship. 

On  yoor  arrival  at  Liverpool,  with  whom,  if  with  any  one,  did  yon  fiiat  commnni- 
cate  T^Do  yoa  mean  laat  year  t 

I  mean  when  you  came  to  Liverpool  from  Wilminston,  in  the  month  of  Hacch, 
IBGH. — I  waa  in  communication  all  the  time  with  Captain  Bnlloob. 

Yon  came  with  Captain  Bnlloch  I— 1  came  with  Captain  Bnllocb. 

And  did  you  take  concael  with  bin ;  and  did  he  direct  generally  what  you  sbOBld 
doT—Yea,  ha  did. 

You  acted  by  his  direction  t~-I  acted  nnder  his  directions. 

Bbortl^  after  yonr  arrival  at  Liverpool,  did  Captain  Bulloch  tntrodnce  you  to  any 
mercantile  firm  there  T — Yee ;  to  the  firm  of  Fraser,  Trenbolm  ft,  Co. 

You  may  a*  well  tell  na  at  once  who  that  Arm  oonsist^d  of.  What  were  Oie  namea 
of  tbe  gentlemeii  composing  that  Arm  T-rThere  were  Mr,  Prioleau,  Mr.  Welsnian,  Mr. 
AimetronK,  and  Hr.  Buehby. 

Who  did  you  undorstand  were  tbe  principal  members  of  the  firm  t — I  onderatood 

Sir  Huqs  CuBKa.  That  wilt  not  do ;  do  not  tell  ua  wbat  yoa  understood. 

Tbe  AiTOKintY  Gkkrru..  Did  yon  oommnnioate  with  the  firm  of  Fraser,  Tronholm  Sc 
Co.1—1  did. 

With  whom  did  yon  conunnnicate  as  members  of  the  firm  f — I  bad  very  little  to  do 
with  them ;  Mr.  Armstrong  wiia  the  principal  person  that  I  had  any  bosinees  with. 

Do  you  know  what  his  employment  at  tlie  office  wasT 

LoitD  CniXF  Baron  Pollock.  Who  are  yon  speakiog  off — Hr.  Armstrongi 

He  was  the  princtpal  person  you  saw  I — No ;  he  was  the  peiwin  with  whom  I  con- 
ducted my  portion  of  the  business. 

The  AiTOiUi'Br  Gbneiul.  You  did  see  Mr.  Prioleaa  and  Mr.  Welsman  1 — Yes. 

As  members  of  the  firm  ? — Yes. 

Lord  Chikf  Babon  Pollocic  The  members  of  a  firm  are.got  at  by  showing  business 
done  wiUi  the  firm. 

The  AlTOBKBY  Generu,  We  will  give  strict  evidence  of  that  if  it  be  colled  for. 

Lord  Chikf  Barom  Pou^ock.  This  oertaluly  does  not  prove  them  to  be  members  of 
tbe  firm ;  it  merely  prove*  that  he  went  to  ibo  offlce,  and  some  one  said  be  was  ao- 

The  Attokhkt  Gbnskh.  I  will  ask  my  friends  whether  they  require  evidence  to  be 
given  of  who  the  oonstitnent  members  of  tbat  firm  are  t 

Sir  HrOB  Cairns.  Some  witness  has  already  said  tbat  Prioleau  and  Welsman  were 
partners  iu  that  firm. 

liie  Attoknky  Qemerai.  It  is  upon  yonr  lordship's  note  that  the  two  gentlemem 
named  are  members  of  tbat  firm. 

Lord  Chief  Baron  Pollock.  Welsman  and  Prioleau,  yon  meanl 
.  The  Atiornry  General.  Yes ;  I  think  that  is  so. 

Sut  Huop  Caibns.  Yon  will  find  it  on  yoor  lordship's  note. 

Lord  Chief  Baron  Pollock.  Yes;  it  is. 

The  Attorney  General.  Therefore  I  will  simply  ask  this  witneBS,did  you  see  those 
gentlemen  at  tbeoEBcet — Tbe  Witkbss.  Nearly  every  day. 

Did  you  see  the  flag  tbat  has  been  spoken  uf  t — I  do  not  recolleot  seeing  any  dags. 

You  say  you  were  ^troduced  to  thoee  persons ;  who  tntrodaoed  yon  f — I  was  intn>- 
dnced  by  Captain  Bulloch.  _^ 
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Lord  Cbimw  Babow  Pollock.  He  said  that  bofiire ;  he  sajw  "Captain  Bulloch  in- 
lioduced  me." 

8lB  Bcon  Caibms.  Will  yon  aak  him,  if  yon  pleau,  was  tliia  on  the  oooaaion  of  his 
flrat  or  wooDd  Tlsit  to  EDglandl 

The  Attokmbt  Qenerai.  I  uk  yon  now  abont  what  took  place  after  yon  oame  ftom 
Wiln^ngtoD  to  LlTorpool,  aRivlng  in  Moroh,  18^;  do  yon  imderHtwid  that  J  am  aik- 
ing;  yon  abont  that  period  f — Yes. 

JM  yoD  Bea  Captain  Bnllooh  thete,  from  time  to  time,  at  the  offloe  of  Fraaer,  Tren- 
holm  Sc  Co.  I— I  <£d. 

I  thooghl  yon  aaid ;  I  want  to  be  oertaln  that  ;oa  yonnelf  wwe  there  neady 

erery  day  t — Nearly  erery  day. 

By  the  directiou  of  Captain  Bulloch  I — Yea ;  I  had  to  meet  him  iheie  •ometimea. 

Were  these  meetingi  between  C^tain  BoUoch  and  yooiaelf  on  matten  of  bnaineu  T 
I  will  not  at  pieeent  aak  what  Che  bnaineaa  was,  but  I  meielj  confine  myaelf  to  the 
question,  were  yonr  meetinga  npon  matteia  of  bnaineaa  t— Tliey  were  frequently ;  that 
was  not  alwaye  the  oaee. 

Bnt  ptinci^ljt — Thef  were  principally  on  bnaineu. 

On  the  bnsineaa  on  which  yon  had  come  over  t — Yea. 

Whaterer  that  was,  I  do  not  ask  yon  now.  Do  yon  remember  whetbei  there  waa  a 
room  in  the  office  or  hooae  of  bnaineas  of  Fraaer,  Trenbolm  A  Co.,  panienlarly  naed  b; 
Captt^n  Bulloch  f — There  waa  a  room  used  by  them,  the  only  room  in  which  we  wiote 


It  waa  naed,  yon  aay,  by  tbemt — By  Captain  Bollocb,  and  by  H^or  Hn((hes,  a  gen- 
tleman of  the  war  deparbnent. 

Then  there  waa  one  room  naed  particnlarly  by  Captain  Bnlloch  for  hia  bnaineaat — 
Tea. 

Waa  that  the  room — I  preenme  it  waa — in  which  yon  tranaaoted  boaineae  with  C^- 
tain  BuUooh  f — It  waa. 

Beeidea  Captain  Bnlloch  and  yonraelf,  wtoe  there  other  gentlemen  tranaaetlng  bn^ 
neaa  in  that  oflloe  } — Tliere  were. 

From  time  to  time  t — Oooaaioually. 

Waa  one  of  those  gentlemen  a  gentleman  of  the  name  of  Enghea,  of  the  oonffcdra- 
ate  army. 

Sir  Huan  Cairns.  How  do  yon  know  he  waa  of  the  oonfederat^  armyf — From  hav- 
ing met  him  with  Captain  Bnllooh  at  hia  honae,  from  knowing  hie  letters,  from  eeeli^ 
faim  write  bis  lettera  in  the  place  I  am  telling  yon  abont,  and  from  the  general  oonver- 
aation  that  paaaed  in  my  presence. 

Sot  HtlOH  Cadimb.  That  is  all  T— Yes. 

The  Attohmet  Oenesal.  But  as  far  as  he  acted  and  interfered,  did  he  act  and  in- 
terfere aa  a  military  oCBcer  of  the  Confederate  States  t 

LoBD  CiiiEB  Baaok  Pollock.  There  la  no  milituy  bnsinesa  at  Liverpool. 

Tbe  Attornky  Gkitsral.  I  am  not  sure  that  there  was  not 

Lord  Chief  Baron  Pollock.  There  was  no  fitting  there,  at  any  rate. 

The  AxtobmeyOkmekal.  Idouot  snppoaetikece  was;  but  at  any  ratd,  if  there  waa 
It  waa  all  on  one  side. 

However,  yon  called  him  M^or  Hughes;  was  that  the  name  by  which  he  was 
knoivn  I — When  I  nrat  oame  to  Liverpoin  be  waa  Captain  Hnghce,t)nt  hewosafber- 
wutl  promoted  to  the  rank  of  Hi^  Huf^es  while  he  was  here  in  England. 

Yon  fan  tell  na  whether  he  waa  a  federal  or  a  confederate  T— He  was  a  confederate. 

And  aa  far  aa  yon  know  were  the  various  people  who  went  to  this  room  and  tiana- 
aeted  buaineaa  of  the  same  side  T — Generally,  tbey  were. 

The  confederate  side  T — Yea. 

In  addition  to  the  gentlemen  you  have  mentioned,  waa  there  a  gentleman  of  the 
name  of  Sinclair  who  used  to  come  backward  and  forward  t— There  was. 

What  was  he  called  1— Lieutenant  Sinclair. 

SiK  BuGH  Oaikns.  He  waa  called  a  lieutenant  T — He  waa  aimply  called  Ur.  Sinclair 
there.    No  title  at  bU  waa  given  to  anybody. 

The  Attorkby  Oenkral.  Yon  mentioned  the  word"  lieutenant ;"  did  yon  know  him 
in  any  capacity  before  this  time  T — I  never  saw  his  a^nintment  or  his  orders ;  I  knew 
him  in  the  Confederate  States  aa  an  officer  of  the  confederate  navy. 

Yon  knew  him  there  acting  aa  a  confederate  officer  I — I  knew  he  waa  a  confederate ; 
he  was  not  in  any  bnaineaa. 

He  waa  addieaeed  aa  an  officer  there  T— Tee. 

What  waa  he  called  in  England! — In  the  Confederate  Statea,  where  I  knew  him,  we 
addreaaed  him  aa  Captain  Sinclair. 

Yon  can  tell  na  whether  he  was  a  aoldier  or  a  naval  mtm  T — He  waa  a  naval  officer. 

Will  yon  tell  me  what  waa  tbe  nature  of  the  bnainoxs  which  yon  and  the  other  gen- 
tlemen whose  namea  von  have  mentioned  transacted  from  time  to  time  in  this  office ; 
wliat  else  did  yon  do  t 

Sib  Huob  Cairns.  I  object  to  that  evidence ;  aa  to  what  the  bnsineaa  transaction  ia. 
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or  M  to  the  vatnre  at  Om  offlc« ;  that  miut  bring  lu  s  flill  detail  of  everytlitiig  that 
paased  aa  both  oidea,  which  mast  be  entirel;  irreleTant  to  the  iasne  of  thia  caiue. 

The  ArrOKintT  Oekkbai.  The  object  ia  to  show  the  character  of  theM  Keatlemett, 
and  7011  caonot  Bhow  the  nature  of  their  character  better  than  by  showing  the  nature 
of  tbe  bnrioeM.  , 

Sm  Hdoh  CAinra.  Do  ;fon  mean  the  way  In  which  the  borinew  was  tranBaeted,  aa 
to  whether  they  were  honeet  or  diahoneat  mcD  T 

The  Attornkt  OxhebjU.  No  ;  bat  general];  what  waa  the  natnra  of  the  bnnsess  In 
which  tbeae  geDtlemen  were  eugtwed. 

LOHD Crisp Bakon Poiajjci..  Ido not  aee  hoir  that  beara  on  the  present  inqniry. 
Yoa  see  what  the;  did  there  seema  to  be  a  matter  of  no  eort  of  importance.  What 
(hey  did  elaewherK  ma;  be  vary  tniportant.  But  what  the;  did  there,  whether  they 
were  forming  conapiraeiee  agalnat  the  United  States,  or  whatever  It  might  be,  la  of  no 
importance ;  the  onl;  matter  that  can  be  material  is,  what  tbe;  did  aomewhere  elae. 

The  AiTORMEV  Genekai.  Snrely  I  may  ask  generall;  with  reference  to  what  in  gen- 
eral terms  the;  communicated.  I  do  not  want  to  put  words  Into  the  gentlemen's 
month,  bnt  cannot  I  ask  to  what  their  commnnications  had  reference  T 

LoHD  CHiBr  Bakon  Poixock.  I  do  not  see  how  that  can  be  uf  any  importance  what- 


LoRD  Chief  Baso^i  Pollock.  That  'wonid  be  only  their  oonTersation  among  tbent- 
selves,  or  writing  letters  to  other  people,  or  consnlting  about  what  they  ehonld  do,  all 
of  which  would  be  of  no  sort  of  impoitanoe,  nnleBs  it  leaoltod  In  aometMiig  which 


e  abaU  ibUow  this  np,  bnt  I  want  first  to  im- 
preaa  a  partlonlar  oharaeter  on  theae  people. 

Lord  Cbibf  Bason  Pollock.  I  think  yoa  cannot  do  that  onleaa  by  showing  what 
waa  done  elsewhere. 

Tbe  Attorney  Qenekal.  Although  it  is  oaUed  couTcnation,  business  transactions 
consist  merely  in  conversation  passing  between  one  penMm  and  another.  Yon  ask  a 
person,  "  Did  yon  transact  an;  bosinessT"  He  replies,  "I  did."  Yon  ask  him  what 
was  the  nature  of  that  business.  Then,  perhaps,  he  would  sa;,  "The  pnrchase  of 
goods,"  or  whatever  it  might  be. 

Loud  Chibp  Baron  Pollock.  All  of  which  has  no  effect  on  the  present  inqniij,  It 
la  ntterl;  immaterial  and  irrelevant,  except  it  prodaoed  effect  somewhere  else.  If  tbey 
talked  togntber,  or  any  one  gave  a  direction  to  send  a  message,  did  the  message  go, 
and  what  was  it  when  it  camel  If  the;  wrote  letters,  to  whom  were  the  letters  sent, 
and  what  were  the  contents  of  those  lettersT    Bat  tbe  character  these  witnesses  might 

Sve  of  the  nature  of  the  business  is  wholly  nnimportant.  After  all,  the  answer  might 
inothingBioTe  than  this,  "We  nsedto  consider  what  ahonld  be  done  with  money  and 
ships,  and  what  orders  ehonld  lie  given,  and  about  getting  men,"  and  ao  on.  Bnt  ttiat 
would  not  bo  evidence  at  all,  yon  know. 

The  AiTOBitny  Qensrai.  I  will  ask  the  qautton  in  another  shape,  and  see  what. the 
answer  come«  to.    Yon  say  you  met  on  bnalneea  at  tbe  oESce  1 — Yea. 

Did  ;oa  traneact  bnalnees  of  an;  kind  in  t^e  office  t — Yea. 

What  did  you  dot 

Sir  Hugh  dmne.  No ;  that  will  not  do.    We  cannot  have  that. 

Lord  Ceief  Baron  Pouock.  I  do  not  see  how  anything  that  be  did  there  in  that 
room  ia  of  tlie  8light«st  importance,  unless  something  cornea  of  it  out  of  that  room. 

The  Attohnev  General.  Of  course  my  object  is  very  plain ;  it  ia  to  attach  to  certain 
persons  the  character  of  agents  for  the  confederate  government. 

Lord  Chibf  Baron  Pollock.  Yoq  must  do  that  by  showing,  not  oouveraatione 
among  themaelree,  bnt  that  they  were  acting  as  agente  in  the  outer  world. 

The  Attornet  Qeneral.  That  is  the  question  I  am  putting.  I  meant  to  direct  the 
witoesa's  attention  to  acts  done  aa  distinct  from  mere  conversations  or  correspondence. 

Lord  Chief  Baron  Pollock.  Those  acts  must  appear  by  something  that  took  place 
out  of  the  room.     I  think  that  ia  all  that  yon  can  give  evidence  of. 

The  Attornkt  General.  I  will  do  that. 

Will  yon  tell  us,  yon  having  commnnications  among  yourselves  on  mattera  of  bnaineBS, 
whether,  to  yonr  knowledge,  anything  was  done  ont  of  tbe  office  of  t^aaer,  'Hvnholm 
&  Co.  in  pnranancB  of  those  directions,  or  in  consequence  of  those  direetionat 

Sir  SUCH  Caibns.  Was  anything  done  by  you  In  their  preeeaoe  t  Let  that  qaeation 
be  pat  first 

The  Attornbt  General.  Was  anvtbing  done,  do  yon  reeolleot  anything  being  done 
or  ordera  being  given,  out  of  the  office  rf  Fraser,  Trenbolm  &.  Co.  in  conneotian  with 
what  ynn  discnssedf 
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■age  70a  ODgbt  to  ^ve  eTidenoe,  oc  I17  letter,  vhicli  letter  yoa  onght  to  prodnoe,  or  by 
some  peraoaal  direction. 

The  Attoksicy  Oenerai.  I  aaked  tbe  witneas,  Did  this  oecni  to  your  ono  knowl- 
edge! 

Sib  Hcoh  Cairks.  It  is  bo  mnch  too  vague;  the  difioaltv  is  in  knowing  what  it  might 
lead  to.  My  friend  mast  ask,  Was  any  partienlar  thing  done  by  yont  Wbeta  waa  it 
done  1    When  was  it  done  I    So  that  we  may  naderattwil  what  he  ia  leading  to. 

The  Attorney  Gbkicrai.  Waa  anything  done  by  yooneU  out  of  the  office  T— Aa  tha 
resnlt  of  what  1  was  directed  to  do  in  the  ofBoe,  is  your  question,  as  1  nndentand  itL 

The  Attornkt  Urnbkal.  Yea ;  that  ia  my  quaation. 

Lord  Camf  Bitaos  Foixock.  Waa  anything  done  by  you  ont  of  tbe  offloe  1 — No ;  I 
have  received  money  in  tbe  office  that  I  hare  paid  oat  aboard  the  Alabama. 

Tbe  Attorkex  Gbnbbu.  We  had  better  oomo  to  that  at  onoa.  'niis  witneaa  had  a 
particular  character. 

When  yon  came  to  Liverpool  you  had  no  partienlar  commiMion  or  ^pointmeutf — 
My  appointment  waa  not  matte  ont  when  I  arrived  iu  England. 

Now  I  speak  more  of  your  appointment;  tell  me  how  long  did  yon  remain  in  Uvra- 
poot  t—From  the  11th  of  March  to  tbe  29th  of  Juh-,  1662. 

Did  von  then  leave  Liveipool  I — I  left  Liverpool. 

In  what  vessel  I — In  tbe  Alabama ;  it  waa  called  the  Eariea. 

Or  290  it  was  aometimea  called,  waa  it  not  f^-She  waa  sometimes  spoken  of  aa  the 
290. 

It  was  the  same  vessel  T — The  same  veaael. 

It  waa  the  vessel  bnllt  by  Messrs.  Laird,  at  Birkenhead  f — Tee ;  by  Mesaia.  Laird. 

When  that  vessel  left  ahe  had  no  armament  on  board  t — Nothing  at  all  in  the  way  of 


While  yon  were  on  her  did  she  receive  her  armament  and  hoiet  the  oon&derate  flag 
and  pass  to  tbe  command  of  Captain  Semmes  as  a  ship  of  war  f— She  did. 

All  that  yon  saw  T— I  saw  it. 

Do  yon  teooUeot  who  went  on  the  Alabama  besides  yoniaelf  t— Do  yon  mean  fiom 
Liverpool  T 

Tea. — Lientenant  Low. 

Wbe  elae  f^He  is  the  only  one  on  board  of  her  nc 

Do  yon  recollect  other  offlcere  being  brought  to  Joi 

What  was  the  name  of  that  vessel  T—The  Bahama. 

Who  were  the  ofBceis  T — Kapbael  Semmes,  Captain  J.  Hackentosh,  Lieutenant  B.  F. 
AmuLrang,  Lieiit^uant  Wilson,  and  Arthur  Sinclair. 

Did  Captain  BaUocb  or  not  go  ont  in  the  Bahama  T — Yes;  bat  not  as  an  officer  of  tbe 
Alabama.  I  omitted  tbe  name  of  one  gentleman  who  want  ont  from  Liverpool,  a  gen- 
tleman appointed  In  Liverpool  aa  sturgeon ;  bis  name  waa  Llewellyn,  and  he  sailed  also 
in  tbe  Alabama. 

Captain  BnUooh  went  ont  and  returned  in  tbe  Bahama  f — Yea. 

Leaving  Captain  Semmea  and  o&w  offlcera  in  the  Alabama! — Ym.  0 

Beft>Te  yon  left  Liverpool  in  the  Alabama  were  you  employed  as  paymaster  t — I  acted 
in  that  capacity. 

You  acted  aa  paymaster  in  the  confederat*  navy  t — In  the'  confederate  navy. 

Wp  will  aee  wbat  yon  diil.  Ton  continned  to  act  in  that  capacity  for  some  timet — 
Daring  the  entire  time  I  waa  in  Liverpool  I  act«d  in  that  capacity. 

And  yon  made  paymenta  in  tbat  capacity  t — Tea ;  t  oontinued  to  make  paymenta  in 
that  capacity. 

Is  the  paper  whitjh  I  now  band  to  yon  tbe  appointmant  which  yon  reoeived  and  under 
which  yon  acted  1 

SiB  HuoH  Caibns.  Wait  a  moment;  do  not  answer  that  question.    Let  ua  see  what 

The  Attobnby  Qknxsai.  I  will  ask  him  flnt :  Look  at  Oiai  pimer  and  tell  me  is  that 
the  signature  of  the  gentleman  yon  have  described  as  Captain  Bulloch  T*- — That  is  it. 

Was  that  paper  bo  signed  delivered  to  you  before  you  began  to  make  theae  pay- 
ments!— No;  it  was  not. 

When  was  it  delivered  U 

Mr.  Karbuke.  Do  not  ci ^,. 

The  Attorkby  Qenbbai.  You  say  yon  made  thaaep^ments  during  aU  the  time  yon 
were  in  Liverpool ! — Yea. 

But  bow  long  had  yon  been  in  Liverpool  before  yon  got  tbat  paper! — TtaiA paper  waa 
given  to  me  on  board  the  Alabama  the  day  she  left  LiverpooL 

Lord  Chirp  Baron  Fouxhtk.  You  got  it  juet  as  you  were  going  away  f— Just  after 
we  left ;  I  think  we  were  away  at  the  time  in  Moelmt  Bay. 

While  you  aot«d  aa  paymaster  iu  Llven>ooI,  as  I  nndentand  you,  ytm  had  not  any 
writing  which  authorized  you  to  do  so !— I  had  no  writing. 

TMi  warrant app^aUngC.  a.  Tsngeaallngaaristant  pa jmaater  of  tta  Alaliaaiaiij^^^o  |^ 
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Bnt  Cftptsin  Bnllooh  « 
were  making  from  time  t( 
appear*  ••  parui  aster. 

'ItR  HvoB  Cairns.  Neva*  miad  aboat  tbst. 
The  Attobmiy  Obi 

Ton  have  told  na  ii 


le  cap»cit7 

_  jn  made  pafmentB  to  Ttuiona  persons ;  were  tbose  persons  in  the  oonfbderate  serrioe 
to  whom  70a  made  these  parmenta  I — I  bare  made  payments  to  the  officers.  J  know 
thepersonB I  made  tbe  paymeDto  to  weie  in  the  confederate navjr. 

The  Attobnet  Gkheral.  I  will  ask  him  about  tbe  particnlarindiridnal  about  whom 
he  knows. 

You  were,  whether  rightly  or  wrongly,  m  I  understand  yon,  making  Uiese  payn.ents 
as  paymaster  In  the  coiSederuM  service  1 — I  was. 

Who  supplied  tbe  money  t— I  made  requlaitioas  to  Captain  Bulloch  for  the  atuonnt^ 
and  I  leoeiTed  an  order  from  him  to  pay  the  moneys,  either  by  eheck  or  money  itself. 

That  was  tbe  way  in  which  you  Kceived  the  money  T — Yes. 

LoBD  Chief  Baron  Pollock.  How  did  yon  get  the  money  I— I  wa«  to  make  wqalai- 
tions  for  the  amount  I  reqaired  at  the  end  of  each  month.  ' 

From  Captain  Bnlloohf— From  Captain  Bulloch. 

Lord  Chikp  Baron.  How  did  he  pay  yon  f — He  would  give  me  an  aider  on  Hessn. 
Fraser,  l^nboLm  &  Co. 

Hr.  Attdrnkt  Obnerai.  Ton  say  that  the  money  was  fiimtshed  by  Messrs.  Fraser, 
Trenholm  A,Co.;  on  theoooaaions  of  the  money  belnc  fumiBhed,  have  yoa  delivered  to 
them  any  order  or  anything  of  tbe  kind  I — I  ddivered  Captain  Ballocl?8  order. 

And  on  receiving  tbe  money  did  yon  leave  these  orders  with  Meems.  Frasex,  Trmholm 
&.  Co.  f — I  have  done  so. 

Mr.  Attornbt  Genehal.  TboeegentlemenhavehadaMtftpoMdMMtoprodnce  those 
orders,  and  I  now  ask  for  tiielr  prtdnction. 

A^onmed  for  a  qoarter  of  an  hour  and  resamed. 

Hr,  Attornet  Qknerai.  Yon  have  told  us  that  you  left  the  orders,  when  yon  got  the 
money,  with  Mesars.  Fraaer,  Trenholm  &,  Co.  t — Yes.  • 

I  ask  those  gendemeii,  or  any  one  for  them,  to  produce  those  orders. 

Sir  Hugh  Caxkkb.  I  am  told  that  Mr.  Hamel  baa  ^t  tbem. 

Hr.  AiTOKNsy  Genkha].  It  is  anCBclent  if  they  will  be  here ;  perhi^  I  may  go  on 
with  th«  witness  withont  stopping  for  tbe  orden. 

Lord  Chief  Bakon,  The  orders  will  be  produoedf 

Mr.  Attorney  Generai.  I  nndersi 

Sir  HuoH  Caikns.  I  am  told  so,  mj 
hand  will  give  thom  to  Hr.  HameL 

(Some  documents  were  handed  in.)* 

Mr.  Attorney  Gbnsrai.  These  are  prodnced  from  Uessrs.  Frttsei,  Trenholm  St  Co. 
I  do  not  know  whether  we  are  to  take  it  that  these  are  all. 

Lord  Chief  Baron.  Are  they  someT 

Mr.  Attorney  Gbnerai.  I  was  going  to  ask,  are  tiiey  either  all  or  are  they  somaT 

Lord  Chief  Baron.  Tou  oan  put  it  Brat  are  they  some,  and  then  are  they  all  f 

Mr.  Attorney  General,  Are  those  the  orders  of  which  yon  speak  t    Just  look  at 

Lord  Chief  Baron.  How  manv  are  there  T 

Witness.  These  are  about  all  the  orders. 

Mr.  Attorney  Generu.  You  think  those  were  about  all  I — Yea. 

Ton  said  they  were  moothlvT — Yes. 

Then  tbey  probably  would  be  all  I — Yes. 

The  signature  to  them  I  take  for  granted  is  that  of  Captain  Bulloch,  as  it  piofeaaes 
to  bet— It  is  that  of  Captain  Ballot 

Just  before  we  read  tbeae,  will  you  tell  me  in  what  way  you  put  before  Messrs.  Tren- 
holm &  Co.  the  amonot  of  cash,  or  rather  before  Captain  Bulloch,  (I  suppose  it  would 
be,)  the  amount  of  cash  yon  would  reqnire ;  what  was  the  oourse  that  you  pursued 
between  Captain  Bulloch  and  yourself  I 

Lord  Chief  Baron.  He  says  I  made  a  reqnltdtlon  to  Captain  Bulloch,  and  It  was 
paid  by  the  order  of  Messrs.  Fraser,  Trenholm  &  Co. 

Witness.  I  usbd  to  go  to  Captain  Bullooh  and  tell  hhu  the  amount  of  money  that  I 
required.    I  used  to  specify  it. 

TiUfoidmforps^-meotUiC.  S-Touse  sa  sottos  aidsUBt  pqmBster  (^  tlw  lAlsbaoia,  yMt. 
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Hr.AiroRNKTQEKXKii.  Httd  yon  onjthfDg^Iilohyon  called pay-rollit — T«a;  Ili»d 
pftY-roUs. 

What  beoamo  of  tbemT — Tbey  an  on  board  the  Alabama.  I  think  it  poMlble  tlut 
there  may  be  one  still  in  the  office  of  Heasn.  FiBser. 

Yoa  stated  to  Captain  Bulloch  what  yon  required,  and  then  the  orders  eome  tcom 
Fraser,  Tranholm  A  Co.T—Tes. 

They  aeem  to  be  oU  in  the  same  form  T — Tea ;  vcay  little  dlSbrenoe.  (A  paper  wm 
delivered  in  and  read  as  follows:)  Liverpool,  Ist  of  May,  1S68;  oddreseed  Fruer,  Tren- 
boltn  A.  Co.;  «igoed  James  D.  Bulloch.  "Pay  to  the  order  of  C.  B.  Yonge,  asaiatont 
paymactrr,  on  Mwoant  of  oScar^  pay,  £40  Si.  M." 

Lord  Chief  Saron.  One  is  for  £40  He.  9d.,  another  £33"  2f.  Sd..  another  £41  lOa.  3d,, 
tuwyther  £203  a«.  Id.,  and  another  £154  IT*.  M.  I  have  the  advantage  of  now  knowing 
who  FYaser,  Trenliolm  &,  Co.  are,  which  I  have  not  heard  of  to  this  moment;  there  is  a 
very  considenble  difflonlty  In  leamlng  the  proper  nanes  of  membeis  of  a  Arm,  partio- 
olarly  when  •«  sometimes  they  are  nixed  np  in  the  name  with  the  initial  letter,  snch 
as  M.  Anderson,  which  may  be  Handereon,  or  anything  else. 

Hr.  ATTORtfET  Oenebai.  Do  you  remember  who  paid  yon  the  cash  I — I  teoelved  it 
from  different  persons  ill  the  office, 

In  the  offloef — Tes. 

The  Qubkk's  Advocatk.  In  Hesers.  Fraaer'aollDoef— Tee. 

Mr.  ATTORtTBY  Obnxkal.  B^  thMe  orders  it  would  appeiw  that  yon  wen  to  receive 
the  money  for  offloQnj'pay;  did  yon  pay  the  money  t«  offlcerannder  these  ordera  I — I 

Can  yon  mention  any  partioaiitr  person  to  whom  you  paid  money  as  being  offloefa' 
p»yi— Yea;  I  have  pUd  Captain  Ballooh  njoney. 

That  is  one. — I  have  paid  to  Captain  Bulloch  money ;  to  John  Low  numey;  to  Edward 
H.  Anderson  money;  to  Engane  HafBtt  money;  and  to  Irvine  H.  Bnlloch  I  have  paid 
money. 

Lord  Chief  Baicoit.  Is  that  another  Bnllooh  T — Tea ;  It  la  a  brother  of  Captain  Bnl- 
loch ;  and  to  William  H.  Sinclair. 

111.  AiTORKKY  Qbkbiui-  The  person  yon  mentioned f — Ho;  it  ia  a  son  of  the  person 
irho  was  mentioned.  I  have  p^d  money  to  T.  C.  Cnddie,  and  I  have  paid  John  B. 
Hamiltoo  money. 

Yon  have  paid  offloen^  nay  to  tbemT — I  hove. 

When  yon  say  yon  paid  offloers'  pay  to  Hamilton  and  to  those  otheis,  wss  the  pay 
the  pay  of  offloefB  in  the  army  or  iu  the  navy  I — It  waa  pay  of  officers  in  the  navy. 

Altoigether  T— Altogether. 

I  snppose  the  pay  varied  aeoording  to  the  rank  of  the  officer  I — Aooording  to  the  rank. 

What  pay  in  rank  did  you  make  to  Mr.  Hamilton  I — As  a  lientenant. 

A  lientenant  in  the  navyf — The  pay  of  a  lientenant  in  the  navy,  Boeording  to  the 
length  of  ttme  thev  had  been  in  the  navy. 

I  do  not  know  whether  yoa  happen  to  have  known  Mr.  Hamilton  before  T — I  did. 

Aa  wbatt — As  lleatenant. 

In  the  confederate  navyt— Yea;  in  the  confederate  navy. 

Waa  that  in  a  oonfederate  State  f — In  the  Confederate  States. 

Did  yon  happen  to  know  when  Mr.  Hamilton  come  to  Englandf 

Mr.  Kabbl.ak>.  Prom  your  own  knowledge t — I  know  within  a  day  or  two. 

Mr.ATTOKKBr  Okkbbal.  DidheoomebMoreyonor  after  yon  t — He  come  some  time 

Yon  were  in  Liverpool,  I  anppoee,  whMi  he  arrived  1— Tee ;  or  In  Wavertree  at  least. 
Did  yon  leave  Hr,  Hamilton  in  Liverpool  when  yon  went  oat  witii  the  Alabama! — I 

As  &r  as  yon  know  has  he  contlnned  In  Liverpool  since  that  timet — I  do  not  know. 

Probably  yon  have  not  seen  him  einee  yon  went  ontT — I  have  not  seen  him  &om 
that  time  to  the  present. 

Besides  the  pay  of  the  offioara  yon  have  mentioned,  did  you  make  paymenta  to  other 
persons  under  the  rank  of  non-ooDimiaaioned  officers  T 

Lord  Chikf  Baboit.  I  do  not  see,  Mr.  Attorney  General,  what  is  the  use  of  going 
into  oil  these  details  of  the  paymaster's  office. 

Mr.  AiTOBNsr  Oeitrrai.  Yon  have  told  ns  thnt  yon  Joined  the  Alabama ;  In  what 
capacity  did  yoa  serve  on  board  that  shipt 

Lord  Chizf  Barox.  He  lias  said  as  paymaster. 

Mr.  Attorxet  Qemerai,   Yon  were  still  paymaster? — I  was  pa^maater  of   the 
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Did  yon  reoelT«  tlt&t  paper  from  ftnf  one  t— From  Cwt^u  Jamea  D.  BaUooh. 

Yon  rooeived  that  paper  from  Captain  Bulloch  T — Idia. 

At  what  plaoe  were  jon  when  yon  received  that  paper  f — I  Judge  from  the  date  of  it 
we  were  iTing  at  Moelfru  Bay,  on  the  Welsh  Ejonat. 

Were  70a  on  board  the  ship  kt  that  time  T— I  was  on  boud  tlie  Bhip  at  that  time. 

Havinff  receiTed  that,  and  in  oouseqaence  of  that,  did  yon  ooutiaue  to  *ot  until  jm 
left  the  Hbip  in  the  capacity  of  paymaater  f — I  did. 

And  did  the  duties  of  paymaster  t — I  did. 

Mr.  Attormby  Qenbrai.  1  propose  to  read  thia,  it  profeasea  to  be  a  commiasian  or 
antlioiity  to  Uiis  wituew  from  Capti^  Bulloch  to  act  ai  paymaato',  aod  npon  which 
he  acted. 

8ut  HcaH  CiiRNS.  I  t^prehend,  my  lo(d,  it  Ib  entirely  rt*  Met  alio*  aala.  The  &ct  ia 
already  elicited  from  the  witness  that  he  acted  as  paymaster  on  board  the  Alabama, 
bat  the  contents  of  that  docnmeot,  and  that  document  itself,  as  evidence  in  the  cansa, 
I  apprehukd,  are  bot  receivable.  ' 

Hi.  Attobmst  Obhbiui.  It  is  not  put  forward  as  a  wtiting,  bnt  as  a  oouunission ;  it 

Lord  Chief  Bakon.  The  objection  is  that  it  is  oiiStv  trpoa  ra  ooaw.    If  the  inqoiry 
was  whether  Mr.  Bnllooh  had  acted  as  a  confederale  agent  it  would  be  evidenoe. 
Hr,  AironKEY  Gknekal.  That  Ib  a  very  material  queetioa  in  thia  case.    I  proposeto 

rrove  that  Captain  Bnlloch  certainly  did  act  as  a  Donfederata  agent,  and  to  prove  that 
tender  this  in  evidence,  not  as  a  paper  for  the  purpose  of  a  statement  to  ite  proved 
from  it,  but  as  the  act  of  Captain  Bulloch.  Without  t-aking  any  exception,  my  learned 
friends  permitted  me  to  prove  before,  with  reference  to  thin  gentleman,  his  acting  as  a 
paymaster  at  Liverpool,  and  that  he  did  so  by  the  directions  of  Captain  Bnlloch.  This 
is  only  a  written  oi^ei  for  a  person  to  act  iu  the  uune  way  ou  board  the  ship. 

BiR  Hugh  Curnb.  Perhaps  I  may  save  ttoable.  I  have  looked  at  it,  and  I  have  no 
objections  to  its  being  read. 

She  same  was  delivered  in  and  read } 
e  Associate.  It  is  dated Liveroool,  30th  July,  liJ63;  It  1b  addressed  toClsraooeB. 
Yonge,  acting  assistant  paymaster,  C,  S.  V.;  it  is  signed  James  D.  Bulloch,  commander. 
"  Sir ;  By  virtue  of  the  authority  granted  me  by  the  honorable  S.  E.  Mallorj|,  seoretary 
of  the  navy  of  the  Confederate  States,  I  hereby  appoint  you  as  acting  assistant  pay- 
master, this  appointment  to  clute  from  the  aist  day  of  December,  1861." 

Hr.  Attormkt  Gknbkal.  What  is  the  date  of  that  commission,  as  they  call  it. 

Lord  Cbibv  Babon.  The  firet  date  is  Liverpool,  30th  July,  1863,  and  then  the  laM 
date  is  "Acting  assistnntpayoiasterYougo,  reported  to  me  duly  00. board  the  Confed- 
erate Stetes  steamer  Alsbtuna,  nearthe  ulandof  Terooia,  ou  theS4th  of  Angnst,  1662," 
that  is  the  only  other  date. 

Hr.  Attorney  Qkherai.  Is  the  signature  te  that  paper  alea  in  the  hand  vnitfaig  of 
Captain  BullochT  (handing  a  paper  te  the  witness.]* — That  is. 

Lord  Chee^  Birok.  That  paper  must  be  handed  te  ma  that  I  may  identify  it. 

Mr.  Attorney  Gbxeral.  Without  asking  the  terms  of  tliat  letter,  or  patting  it  in 
now.isthataletterof  iustructionBl— Itis;  I  did  notnotice  it  particularly  ;  I  think  it 
is.    I  had  a  letter  of  instructions ;  If  yon  will  allow  me  to  look  at  it  I  wiU  say  whether 

Did  yon  receive  a  letter  of  tustructions  which  you  believed  to  be  that,  at  the  time 
you  received  the  oommission  T — I  received  the  lettisr  of  Instructions  previously. 

It  seems  to  be  dated  two  days  earlier  T — I  received  it  then ;  it  was  Just  before. 

A  letter  of  instructions  as  paymaster  T- — Yes. 

From  Captain  Bulloch  T— From  Capt^u  Bulloch. 

When  you  got  the  commission,  did  yon  take  those  two  together  aa  your  direotiona 
and  anthority  I — I  did. 

I  propose  to  read  thcae  instmctions. '  It  is  a  letter  of  instrootiaas  to  the  olSoer  how 
he  is  to  act. 

Sir  Huoh  Cairns.  Certainly  I  object  to  that.  On  the  former  occasian  I  withdrew 
the  objection  because,  it  having  been  verl>ally  stated  that  he  hod  received  the  apj^oint- 
ment  of  paymaster,  it  seemed  very  immateiial  wbethei  a  written  statement  to  the 
same  effect  was  saperadded  or  not.  I  had  not  the  least  idea  of  what  these  may  be ; 
bat  all  the  instmctions  In  the  world  eommnuieated  verbally  or  by  writincr  to  the  wit- 
ness would  not  have  been  evidence  upon  this  case.  If  Captain  Bulloch  told  the  witnosa 
to  do  this  or  that  on  board  the  Alabama,  that  is  no  evidence  as  regards  the  Alexandra. 
Instmctions  given  on  boardthe  Alabama  by  Captain  Bulloch,  or  by  anyliody  else,  must 
be,  I  apprehend,  abont  as  irrelevant  evidence  with  regard  to  the  Alexandra  and  the 
AOte  of  parties  upon  the  record  with  regard  to  her  as  could  be  oenceived. 

Mr.  Attorney  Gknbral.  I  have  put  this  forward,  and  I  apprehend  rightly,  as  really 
ft  port  of  the  commissioQ  of  this  witness  to  act  as  paymaster,  which  has  been  read 
already  and  withont  objection.  It  merely  describes  the  offloe  or  the  flinction  which  he 
had  to  discharge.     He  tells  ns  that  he  received,  at  or  abont  the  aame  time  aa  (he  cnni> 

'TiiitcliistrmtlniiiloC.lt.  Tonga  M  acting  midsUatpaymarty  of  the  |Al^^^i(Pp^|lJ 
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■e  eTidence  apou  the  wuue  gronnd  as  an  act — an  act 
_        _  ,  authority  to  the  witaeaa — u  evidenoe  apou  the  same 

groDDcl  ae  the  eoaimia^D  wu  admitted. 

LoKD  CaiMT  Baron.  I  am  of  opiaion  that  the  letter  oaanot  be  read  ae  evidence  in 
this  eaose.  The  qaeBtion  here  ia  whether  the  vewel,  the  Alexaudra,  nos  forfeited,  and 
properly  therefore  seized,  in  the  month,  I  think,  of  April  in  this  year.  And  I  think 
that  cannot  at  all  depend  upon  what  the  nature  of  the  ioetructione  were  that  Captain 
Bnllocb  thought  ^opei  to  address  to  the  pa; master  of  the  Alabama. 

Hr.  Attobmet  Ubneral.  1  was  only  tendering  that  as  evidence  to  inpport  the  chai- 
■oter,  bat  IwlUnot  pieestheqneetlon  after  joat  lordship'B  opinion.  (To  the  witnesa.) 
While  yon  were  on  board  the  Alabama  I  believe  yoa  saw  and  aotQally  witoawed  th« 
scti  of  war  by  the  erew  in  eonunaiid  of  that  Teciael  npon  ahips  of  the  United  8tat«a, 
the  fedemli  I — I  did. 

Yon  saw  vessels  captured  f — I  did. 

And  destroyed  f — Yes,  • 

Ton  saw,  in  fact,  a  great  nnmber  of  ihips  dcatroyed— it  is  Dot  material  how  many — 
we  prove  it  to  be  •  vessel  of  war.    Yon  mw  twenty-tbiee  veaaels  destroyed,  I  think) 

Sir  Hugh  Caibns.  I  have  not  been  ol^ectiag  to  this,  becaose  it  is  a  Tesiel  of  war ; 
everybody  knows  that  the  Alabama  is  a  vessel  of  war. 

LoKD  Chief  Baron.  We  all  know  that  the  Alabama  is  a  vessel  of  war ;  with  what 
mccesB  id  not  mat«riaL 

Hr.  Attornrt  OKNBnAi_  (To  the  witness^  Wbenyon  had  the  pons  on  board  of  that 
ship  of  couTBo  yon  would  see.  Did  they  bear  the  name  of  any  maker  T— I  am  not  posi- 
tive that  they  did ;  but  1  am  nnder  the  impression  that 

Sir  Huoh  Caikns.  Yon  mnst  not  tell  ns  that. 

Hr.  Attormet  Oenkral,  If  yon  do  not  distinctly  recollect  so  as  to  pledge  your  oath 
I  will  not  nek  the  qneation.    Yon  cannot  pledge  your  oath  t — No,  J  cannot. 

Besides  the  papeis  spoken  of,  and  which  are  prodncad,  were  there  any  allotment 
notes  that  yon  know  of  giVen  to  the  friends  and  wives  and  families  of  the  crew  of  the 
Alabama  T — There  were. 

At  Liverpool  I — No  ;  those  allotment  tickets  were  made  oat  at  the  Island  of  Terceira 
after  the  ship  went  into  harbor.    There  were  a  lot  of  notes  that  were  made,out  and 

Six  Hcoh  Caikdb.  Nevermind  that. 

Hr.  Attorney  Obhbrai.  Do  yon  happen  to  know  yourself,  one  way  or  the  other,  of 
any  of  those  allotment  not«s  gomg  to  Measn.  Fraser,  Trenholm  and  Company  t — I  da. 
Do  1  know  of  their  having  been  reoeived  there  by  themT 

Yes. — No ;  I  cannot  say  uiat  they  were  reoeivod  by  th«m.  I  know  that  they  were 
made  to  be  paid  by  them. 

Sir  HroB  Cadixs.  Ton  must  not  bo  on. 

Mr.  AtTOBNBT  Oenrrai.  Is  Henug  here,  the  policeman,  and  Hra.  ParkinBOn,  the 
wife  of  Hichard  ParkinsonT 

(Mr.  Herring  and  Hrs.  Parkinson  were  oalled.) 

Ur.  Attorney  Qknerai-  I  shall  prodnoe  the  doonments,  I  hope,  by  and  bye.  (To 
the  witness.)    Do  you  remember  a  person  of  tiie  name  of  Honing  T — I  do  not. 

Or  Mrs.  Parkinson  t — Mrs.  Parkinson. 

You  say  some  of  the  allotment  notes  were  signed  by  yoa ;  I  think  yon  said  that  t — 
Tbflv  were  all  signed  by  me. 

Did  they  boor  another  signature  as  wellt — They  did. 

Whose  f— Captain  Semmes's. 

He  was  the  commander  of  the  ship  f — Ho  was  the  commander  of  the  Alabama. 

Sir  Hnen  Cairns.  I  think  yon  sbonld  not  call  them  allotment  notes. 

Hr.  AtTormet  Oembrai.  When  yon  speak  of  allotmont  notes,  yon  mean  the  papers 
given  to  His.  Parkinson. 

Lord  Chirp  Barok.  It  was  tiis  pruitico  that  the  allotment  notes  should  be  signed 
by  the  e«Diniaiider  and  by  the  paymaster  t 

Ur.  ATTOKitBr  Grnrral.  Tea,  and  I  hope  to  put  two  al  them  in  evidence.  (To  the 
witness.)  When  yon  call  them  allotment  notes,  do  yon  mean  the  sort  of  docnment  tttai 
was  given  to  Mrs.  Parkinson  t — Yes. 

Lord  CHnr  Barok.  That  is  what  may  he  oalled  an  orderf 

Hr.  Attormrt  Obmsrai.  I  hope  to  pat  in  two  of  them ;  I  wi^  to  identify  the  raw 
which  will  be  put  in  by  Mrs,  Parkinson  as  what  be  spoke  of  as  an  allotment  note.  (To 
the  witness.)  ion  msstioned  the  Bahama,  did  not  you  T — I  did. 

As  coming  ont  to  the  Alabama;  I  forget  whether  you  said  who  commanded  tliat 
vessel  I — She  was  at  that  time  nnder  the  oommand  of  Captain  Teaaier. 

BealdcB  the  Bahama,  was  thare  another  vessel  that  came  out  with  materials  for  the 
Al^iama  T— Thore  was. 

What  wM  her  munef—The  barqneAgrippina.  .--  j 
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Were  Buy  epoda  of  any  ktnd,  or  ftarea  of  uiy  ktnd,  tmM)ilpp«d  from  oaadi  of  thon 
BhipB  to  the  AlsbBmaf— There  were. 

From  each  of  themf — From  each  of  them. 

What  were  they,  gam  or  hbtsI  Btorea  ' — They  iren  mnaltioiiB  of  war. 

For  the  armament  of  the  Alabama  T — For  the  armament  of  the  Alabamft. 

Had  yoD  any  means  of  knowinc  who  sent  out  this  armament  or  any  pArt  of  HI — I 
had  nothing  !n  writing  to  prore  It ;  I  merely  know  ftom  what  I  have  heard  in  eoiiTsr- 

I  nnderatand  that  yon  know  nothing  abont  this  except  what  yon  were  told  or  he«d 
in  convenation  I — I  reoeired  an  invoice,  which  I  had  in  my  pOBMMion. 
Where  ia  it  T    Have  yon  eot  it  now  1 — Vo,  I  have  not. 
What  Iiave  yon  done  with  It  T — I  copied  it  into  the  iuroiee  book ;   I  kept  oopiea  of 


all  thoae  papeta  at  LiTerpooI. 
What  ud  yon  do  with  the  inTolce  itoelf  f — I  retnmed  it  to  Captain  Balloch. 
Can  yon  tell  ns  what  the  Alabama  received  ttom  the  Bahama  I — I  reoeived  gona. 


How  many  t — From  the  Bahama  I  had  n 

What,  in  point  of  tact,  did  you  n 

Did  yon  mention  two  I — There  were  iwo. 

Did  Ton  receive  gnna  and  gnn  carriage*  from  the  otlier  veaaelT — I  did. 

Bceidea  stores  (-^eeidee  a&iTea. 

Ui.  Atturnbt  Qbnekai.  Are  theae  people  here  now,  Herring  and  Ura.  Parkinson  1 
As  the  witneeaas  do  not  appear,  1  wiU  not  wute  time ;  if  they  appear  at  the  end  of  tha 
oroH  or  the  i»«zamiuati(Mk,  your  loidabijt  will  allow  ns  to  pat  forward  thoae  doen- 

Lord  Chibp  Babok.  To  proponnd  fhem  t 

Hr.  Attornbv  Obnkbai.  To  propooDd  tliem,  my  lord. 

Lord  Cms?  ButoN.  I  very  niuoh  doubt  whether  they  are  evideooe. 

Mr.ATTOiurBvOENE&ii.  I  should  have  to  recall  this  witness  to  moke  tbem  evidences 
of  coarse ;  I  should  deal  with  them  as  acts  of  this  witness,  because  be  used  the  word 
"allotment,"  of  course. 

Sir  Huoh  Curns.  We  will  come  to  that  in  doe  time. 

Croaa-axomined  by  Mr.  Rarsukb  : 

I  understand  yon  to  tf,y  that  yon  paid  Edmund  U.  Anderson  and  Irvine  6.  Bnlloob 
and  William  H.Sinclair;  did  you  pay  Mr.  Clareuoe  B.  Yonge  T — I  did. 

That  is  youraelf  t— That  is  myself. 

Where  were  you  bronght  ap  1—1  was  raised,  I  lived  In  the  State  of  Getnffio. 

Do  not  alter  the  term;  you  were"raiBed"in  the  State  of  Goorgiat — It  ispartion- 
larly  an  ezpression  that  is  naad  in  America, "  raised." 

You  were  "  raised  "  in  Georgia  1 — Yea. 

When  did  yon  first  oome  to  England  I — I  came  to  England  in  Uaieh,  ISGSL 

From  Savannah ;  at  least  yon  had  been  living  at  Savannah  T — I  hod  been  living  in 
Savannah. 

Then  yon  left  your  wife  at  Savannah  when  yon  came  ftver,  did  yon  not  f — Has  that 
anything  to  do  with  the  case,  air  I 

It  has  a  very  material  bearing  upon  it,  I  think ;  is  that  so,  that  you  left  yoor  vrife 
and  children  at  Savannah  T — May  I  aak  a  question,, whether  I  am  cH>liged  to  answer 
that  qneetion  t 

I  think  yon  will  And  it  necessary ;  have  yon  any  objeotivi  to  anawet  iti — I  have  an 
oldection  to  answer. 

I  must  aak  yon  to  answer,  nevertheless Am  I  c 

LOBD  Chikf  Babon.  What  is  yoor  objection  t- 
affairs  have  to  do  with  the  case. 

Lotto  Chebf  Baroit.  I  most  explain  to  yon  that,  in  Qiis  and  even  other  oonrt  where 
testimony  is  received,  the  witnesses  are  oros»«xamiDed  as  to  theur  (tfedit  and  what 
tliey  have  done,  and  wheUier  they  have  ever  omdnoted  themselves  in  a  manner  not 
creditable  to  them  either  as  men,  ox  huabands,  or  fatheni,  or  in  any  way.  Yon  may 
i„„ L_. .! L , !_.. '^-.t  a  witness  cr 


decline  to  answer ;  but  a  qneation  may  be  pnt  in  some  instances  that  a  . 

decline  aoswering.  I  snppoee  the  object  of  the  learned  counsel  la  to  show  that  you 
left  a  wife  and  a  family  iu  a  way  that  does  yon  no  credit. 

Hr.  Kabsiakb.  There  was  a  question  pnt  to  the  last  witness  whether  certain  doou- 
mentfl  were  given  into  the  hands  of  Mr.  Clarenoe  Yonge's  wife,  in  Liverpool,  which 
teada  me  to  ask  certain  questions  as  regards  Mr.  Clarenoe  Yonge's  wife. 

Lord  Chibv  Barok.  The  learned  connsal  has  anothw  groond.  I  took  it  mor« 
generally. 

Witness.  I  left  her  there. 

Lord  Chief  Baros.  Any  witness  may  be  asked  anything  respeoUng  hie  past  life, 
the  object  of  which  Is  to  snow  that  he  is  a  witness  of  credit  or  not ;  and  the  learned 
counsel  has  now  suggested  tliat  as  certain  dooomrata  were  handed  over  to  yonr  wif* 
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in  Iihrerpool,  wa  tnat  to  know  aometbing  more  about  her. — I  have  Kiawemd  the  qne»- 
tion  of  the  learned  ooonsel. 

Mr.  Karslakk.  Did  yon  le«Ta  yonr  wlfo  and  two  ohildiea  In  Savaniuth  when  yon 
left  t — I  did  not. 

One  ohiLi  I— One  child. 

Hare  yon  been  in  the  otmfederate  armj  yootMlf  1 — I  nerer  wao. 

Nor  in  the  navy,  except  a«  paymaster  f~Yee,  I  hare  been  aotine  •(>> 

When  did  yon  flnt  make  the  aoqnaiutanoe  of  Captain  Bnllooh  T — I  made  Hie 
Boqnaintanee  of  Caption  Bnllooli  abtntlj'  after  the  arrival  of  the  Bteanier  t^ng&l  in 
Savannah. 

And  were  yon,  until  the  time  when  yon  and  Captain  Bnllooh  parted,  hla  oanfideiitial 
aecretarvT— Untilanoh  timeaal  left  him  bereiaBnElandidoyoa  meaaT 

Tee — 'I  waa not ;  I  wrote BomeletteTS Ibr  Captain  Bulloch. 

Ton  describe  yourself  as  his  seoretaiy  1 — I  do  not ;  In  Savannah  I  wrote  oi  copied 
neai'ly  ^  hia  letters ;  inEngliandnot  nearly  all;  I  do  not  know  how  many  he  wrote, 
bnt  I  copied  eome  of  his  letters. 

Ton  came  over  with  him  I— I  oanw  over  with  him. 

Yon  were  in  his  employment  when  jtm  came  to  England  T — I  waa  in  the  employment 
of  the  confederate  government. 

Ton  are  at  thia  tune  a  spy  in  the  eervice  of  the  United  Btatea  govenunent,  aie  yon 
not  I— I  am  not. 

In  thelt  employment  T— I  reccaved  no  employment  from  the  United  States  govnn- 
inent  or  anybody  else. 

Win  yon  look  at  that  letter  and  tell  me  whether  tb«t  is  yoni  eignatnie  t~-Hay  I  ask 
»  qneetioa  befqie  I  look  at  this  tetter  1 

It  is  itot  geoeral  in  this  oonntiT. 

Lord  Cbi8F  BiMOX.  Tonr  busineaa  is  to  answer  the  qneations,  not  to  ask  them. 

Mr.  Karsiuake.  Ferhape  yon  will  tell  me  what  I  want  to  know :  will  yon  look  at 
that  letter,  and  esy  whether  it  ia  yoor  signature  or  not  (handing  the  latter  to  the  wit- 
ness)!—That  ie  my  letter ;  I  wrote  it. 

Hold  it  in  yonr  hand  a  moment ;  I  have  a  copy  of  it.  Now,  when  yon  were  in  Eng- 
land with  Captain  Bulloch,  were  yon  at  that  time  communloatins  everything  that 
passed  with  Captain  Bnllooh  to  the  United  Statea  govemmentb—What  Is  yonr 


What  yearf— In  tide  year ;  the  latter  part  of  Maroh,  or  the  lat  of  April. 

la  it  tnie  that  you  gave  him  valuable  information  relative  to  the  eunfodente  steamer 
Alabama  t-~I  gave  to  the  United  States  offlef  ala  what  I  sappoee  went  to  Hi.  Adams ; 
I  made  certain  statements  to  them. 

Did  yon  make  them  after  yon  retnmed  to  England  the  second  time,  after  your  crolae 
in  the  Alabama  T-I  did. 

I  anppose  I  may  infer  that,  whatever  yon  were,  yon  are  not  a  seoesBionist  now  I — I 

Ton  received  confederate  pay  &om  the  Alabama  nntil  yon  ktA  her  In  Kingaton  har- 


i  Kingston  f— In  Port  Royal,  It  ia  the 

B  that  t— Up  to  the  SStb  of  Jannair. 
y,  1983  T—Tes,  1863. 
Have  yon  reoeived  confederate  pay  slnoe  that  time  T — I  have  not. 


aame  thing. 
Up  to  what  date  was  that  t— Up  U 
The  SUh  of  January,  1963  T—Tes,  1883. 


She  waa  then  waiting  to  set  out  Main,  waa  not  she  I — Bhe  was  to  sail  that  night. 

And  when  abe  suled  out  did  yon  £op  overboard  and  go  ashore  f — Not  exactly. 

What  waa  it  exaetlv,  then  t---Several  honra  before  the  ship  sailed  I  left  her. 

Ton  left  ^-Yes,Ileft. 

How  did  yon  giat  aidkoref — I  waa  allowed  to  come  aahore. 

Ton  were  allowed  to  oome  ashore,  and  did  not  come  back  again  I — I  did  not. 

Ton  knew  that  she  waa  tryine  to  break  the  blookado  that  nfgbt  I— No,  there  were 
no  veaaela  to  bloiAade  hst  that  I  am  aware  o£ 

Ton  knew  ahe  waa  trying  to  get  out  that  night  T — I  knew  it  wu  the  Intention  of 
Capt^n  Semmea  to  aatl. 

Imav  aaannte  yonr  oonueotion  with  the  confederatea  stopped  from  that  night  t— It 
stopped  dnrlng  the  day. 

Ton  raoeived  payment  up  to  that  day,  and  you  then  became  a  n<Btheinei  t — Any- 
thing yon  choose  to  say.  CjOoqIc 
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I  was  wmngin  myqaeatioojiutiiow;  but  the  tmMI  ww  wstehed  when  aho  was  in 
the  hnrbar,  wm  uot  she,  at  Port  Boyal  t— Not  that  I  am  aware  of. 

Ware  not  there  wTeral  TesaeU  watchlngt — Kat  thM  I  am  awaiv  of;  I  aappoae  foa 
mean  United  States  vesiteU. 

Yes,  I  do.— There  vere  none  there. 

After  ;oa  hod  ^ne  aahore,  where  did  yoa  go  bofon  joa  came  to  Sngland  again  1 — I 
did  not  ){o  anywhere. 

Did  yoa  lemain  in  Elnpton  I— I  remained  in  Kingrton. 

And  there  did  yoa  nuuiy  a  malatlo  waman  who  now  p«iim  ••  your  wife  in  LiTcr- 
pool  T — 1  did  not. 

I  beg  TOOT  pardon  |  did  von  manr  a  woman  who  now  pnrnei  aa  yoor  wife  in  LiT«r- 
pool,  or  did  antil  recemUv  f— Yea,  I  did. 

Lord  Chief  Bakok.  Ton  married  a  woman,  who  now  riwriii  aa  yonr  wife  in  Liver- 
pool, at  Kiogakia  t— Yea. 

Hr.  KmeLUix.  A  yoong  widow  in  wlioee  honae  yon  bad  been  lodging,  was  it  not  t — 
Ym,  I  bad  been  there. 

Having  married  the  lady,  and  the  Alabama  having  aailed,  wa«  a  aale  made  of  all  her 
property  almost  T — There  was. 

Not  all,  1  tliiuk  I— Not  aU  of  it 

not  sold  f- 
Did  you  say  we  will  tahe  the  ni 


there  1 — I  do  not  know  ;  porhaps. 

r.!j otiay  "We  will  take 

7  "  We  will  take  him  doi 


Did  you  not  lay  "We  will  take  theyotmgnegivtoCharlMton;  hewUl aeUUieN f — 


That  it  would  be  a  good  thiuK  to  do  f — I  have  made  remarka  about  it. 

Did  he  fetch  a  great  prioe  I— -Whea  be  is  sold  I  will  inform  you. 

Then  he  ia  not  Bold  f — When  he  is  I  will  tell  yon. 

Did  yon  tell  your  wife  that  the  only  tiling  to  do  waa  to  go  aoiiMa  to  Liverpoid  I — I 
did  not. 

Did  you  eome  acroaa  to  Liverpool  f — I  did. 

And  MiB.  Clarenoe  R.  Yonge,  the  second,  with  yon  t — She  came  in  the  ship. 

And  yoa  oame  in  the  ahip  T^And  I  came  in  the  ship. 

Lord  Chief  Bahon'.  How  old  was  the  young  person  yon  were  speaking  oft — Which 
peraon;  the  negro  T 

Yee.— The  boy ;  he  was  about  fbniteen  yean  «f  ag«.  I  suppose  be  was  the  one  yoa 
bad  reference  to. 

Mr.  Karslakb.  What  became  of  the  little  blaok  boy  I— He  is  in  LiverpooL 

He  is  in  Liverpool  now,  is  be  I — He  is ;  he  waa  when  I  last  was  tltere. 

When  were  you  last  there  I — About  two  or  three  weeks  ago;  no,  about  a  month  ago; 
five  weeks  probably. 

When  did  yon  arrive  in  Liverpool  I — I  arrived  in  Liverpool  &am  £lugBtou  about  the 
30tb  or  25th  of  March  of  this  year. 

I  think  yon  lived  a  little  while  at  the  "Angel F' — Yee,  I  was  there. 

And  then  did  yon  go  offaud  live  with  some  other  peraon.notMn.  Yonge  the  seoondf — 
I  went  aw^. 

Waa  the  consequence  of  that  that  yonr  wife  waa  left  deatitnte,  and  did  yon  go  off  to 
Now  Yorb  I— Not  that  I  am  aware  of: 

Did  you  leave  Englnud  aeain  f — I  did  not. 

Did  you  leave  Liverpool  t — I  did.  • 

Did  you  leave  your  wife  a  singie  sixpence  when  yon  leftt — I  did. 

How  mnoh  f — I  do  nut  recollect. 

Did  she  become  in  a  state  of  destitntion  while  you  were  away  t — She  waa  not  partie- 
nlsrly  destitute.     I  do  not  know  what  you  call  destitnte, 

Hiid  she  anything  to  eat  and  drink,  except  what  she  reoeived  from  the  bounty  of 
strangeia! — She  btwl;  her  raither  was  with  Ger,  whobadplr-'-  -' 

You- left  her  to  her  mother,  did  you  I — I  did  not  leave  her 
as  I  intended,  on  my  own  business. 

Was  uot  the  business  you  came  oS  ftom  Liverpool  on,  to  go  up  to  town  and  see  Mr. 
Adams,  the  miuister  t — I  coma  up  on  what  I  might  oall  my  own  onalneea. 

Was  that  for  the  purpose  of  seeing  Mr.  Adams  T — I  liad  not  folly  made  up  my  mind 
at  that  time  whether  I  would  see  Mr.  Adams  or  not. 

When  yon  got  t«  town  did  you  make  ap  your  mind  tliat  yon  wonld  go  t«  him,  and 
see  him  f— I  saw  bim  ;  but  it  was  not  in  London  that  I  niade  np  my  miiM  tiiat  I  wonld 

Yon  made  up  yoor  mind  In  coming  to  town  orsomewhero  else  I — Imadenp  my  mind 
and  saw  him. 

1  snppose  at  that  time  yon  were  not  any  longer  a  seceesionlst  T— As  &r  as  my  opinion 
is  concerned.    Is  that  anotlier  qneathm  X  have  to  anawer,  whsthor  I  am  a  eeoeaaioniot 

"""*'  r;-,:,.dbvC00gIc 
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Hats  yon  been  givi&g  information  to  Hr.  Adams,  the  minister  of  tbe  United  States, 
ever  since  iJiftt  timef— -I  had  only  one  st«tement  to  make,  whicti  I  made  at  tliat  time, 
or  abont  that  time ;  rinoe  that  tLme  I  Iwre  been  qneetioned  with  r^ard  to  the  same 

Did  yon  go  to  bin  ezceDency  ibr  the  piirpow  of  being  qnestioned  T — I  did  not. 

They  oame  to  yon,  did  they  I — He  did  not  come.  I  was  with  parties  to  whom  I  was 
anthorized  to  rive  the  iDformatlon. 

Had  you  m^e  op  your  niud  to  leave  Captain  Bnlloch  and  the  sonthem  States  at 
tbe  time  you  were  on  board  the  Alabama  f — I  had  not  made  np  my  mind  to  leave  the 
■oathom  States,  bnt  I  had  made  np  my  mind  lb  leave  the  Alabama. 

Was  that  when  it  began  to  get  too  hot  lo  please  yon  I~Not  partionlarly. 

Yon  came  over,  as  I  andentand,  to  Liverpool  for  tbe  expreos  pnrpose  on  the  second 
occasion  of  putting  yonnelf  In  commnaioatlon  with  Mr.  Adams  t— I  nave  not  said  any- 
thing of  the  kind. 

Is  that  so  f— That  was  not  an  objeotlon  if  I  did. 

Did  yon  come  over  for  the  pnipose  of  giving  information  of  what  had  happened  when 
yon  wera  with  Captain  Bnllooh  f — I  did  not  come  with  that  purpose. 

Yon  did  not  come  with  that  purpose,  bnt  yon  had  made  np  yonr  mind  to  do  sol — 
After  I  came  I  made  np  my  mind  what  oottrse  I  wonld  adopt. 

Have  yon  got  an  appointment  yet  in  the  United  States  service  T — I  have  not. 

Where  have  yon  been  living  lately  T    Since  wbat  time  f 

Within  the  last  month! — I  nave  been  part  of  the  time  in  Laneaahire,  and  part  of  the 
time  in  London. 

How  long  after  yon  urived  In  Liveipool  on  tbe  second  ocoMdon  did  yon  pnt  yonrself 
in  oammunicaUoD  with  Mr.  T.  H.  Dndley,  the  United  States  ooubdI  at  Liverpool  t—  Mr. 
T.  H.  Dadley  I    I  met  htm  the  day  I  called  on  Mr.  Adams. 

Was  it  in  London  yon  met  him,  then  I — I  met  him  in  London. 

That  is,  Mr.  Dndley  who  is  oanaol  ol  tbe  United  States  at  Liverpool  t — He  is  conaul 
of  the  United  States  at  Liverpool. 

Were  you  at  Llverpiiol  after  that  time  at  all  t — Yes,  after  seeinir  Hr.  Adams,  I  was. 

When  were  yon  last  in  Liver^olt — I  was  in  Livertiool  abont  five  or  six  weeks  ago. 

Have  yoQ,  since  your  arrival  in  England,  by  yonr  own  aotioDB  for  the  benefit  of  the 
nortiiera  States,  cat  yonrself  off  ftom  all  prepay  von  pievionsly  possessed  T — I  have. 

Mr.  Attoknbt  Genkral.  Pardon  me;  yon  are  asKed  abont  those  statements.  Tbii 
letter  has  been  In  your  hand.  Were  the  statements  yon  have  been  referring  to  by  word 
of  mouth  or  in  a  letter  T  Yon  were  asked  whether  you  had  stated  that  yon  had  out 
youiaeif  US'. 

Lord  Chief  Bjikok,  He  Is  asked  as  to  the  fact. 

WrrNESs.  Is  it  vhetber  I  cnt  myself  <A  <a  whether  I  hare  made  that  statement  to 
wuonet 

Lord  Chirf  Baron.  The  qnestion  is  not  whether  be  made  a  statement,  but  wbethev 
in  point  of  tact  be  has  cat  himitelf  ofL 

Hr.  Attorney  Genkbai,.  I  do  not  know  what  that  means. 

Sir  Hugh  Cairns.  Perhaps  tbe  witness  does. 

Mr.  Attobnet  Genesai.  Have  yon  looked  at  the  letter  that  was  handed  to  yon,  and 
road  itT — I  hare. 

Mr.  Aitornet  Oeherai.  It  is  pretty  clear  that  the  ezamiuatiou  is  from  the  letter. 

LoHB  Chief  Baron.  8o  it  may  do;  why  not? 

Mr.  Attorney  Gbnbbaj..  If  it  be  an  examination  as  to  the  statement,  which  it  is 
really,  I  snbmit  that  the  letter  ought  to  be  put  in. 

IiOKD  Chdcf  Baron.  The  examination  is  as  to  certain  fitcts ;  the  letter  was  pnt  into 
his  bands  before;  he  says  they  are  true.  Mr.  Kaislake  takes  the  letter  and  says: 
Look  at  that  and  see  what  you  have  said,  and  then  asks  the  question,  "  Is  so  and  so 
true  f — He  says,  "  Yes." 

Mr.  Attorney  Genesai.  Of  eonise  ha  may  refresh  his  memory  by  the  letter.  I 
thonght  the  question  was  whether  he  bad  made  snob  a  statwnent. 

Lord  Chief  Baron.  No  ;  tbe  question  is  u  to  a  matter  of  fkctj  wbetber  lie  has  cnt 
himself  off.  I  do  not  know  eiootly  wbat  it  means,  nor  do  I  qmte  know  exactly  bow 
it  is  dif  rem. 

Mr.  Karslaef.  (To  the  witness.)  There  ate  at  present  oircnmstances  whioh  prevent 
yonr  lemaluiiig  in  England  T — I  imagine  that  there  were. 

Look  at  that  letter;  do  yon  remember  the  terms  I — I  remember  tbem,  but  I  woold 
like  to  look  at  the  entire  letter  again.  (The  letter  was  handed  to  the  witness.)  I 
have  read  it. 

Were  yon  at  that  time  posseeaed  of  any  means  at  all  I— I  was  not  entfrely  out  of 

Very  nearly  t-I  was. 

Now  the  other  question  I  pnt  was.  Were  there,  at  the  time  that  yon  were  writing  that 


letter,  oircnmstancea  whioh  prevented  your  remaining  in  England  a^  alt  t— Theie  weE» 
no  circnmstancen  whlob  prevented  my  remaining.  0(^q1c 
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Will  yon  flnt  look  kt  jonr  lettu  t— I  bare  tud  It 

Were  thoM  eiroamstauoM  which  leDderad  it  exfwdient  for  yon  to  go  Bway  to  tb* 
States  1 — At  the  time  the  ntfttemeDt  wai  made,  I  believe  it  to  have  been  the  eaae. 

At  that  time  you  considered  tbftt  it  wm  ueceesary  for  yon  to  leave ;  waa  that  ao  T — 
Tea :  I  deemed  at  that  time  that  it  waa  neoeaeary  for  me  togo. 

Did  yon  deaiie,  if  yon  could  arrange  with  Mr.  Gideon  Wetlea,  t«  tetnni  to  En^and 
and  fiuieb  the  work  yon  bad  already  commenced  t — If  it  waa  neoMBary,  if  tbay  diwmed 
It  was  ueceoaMy  for  me  to  do  aa,  1  would  hare  Tetorned. 

And  ftnieb  Uie  work  yon  bad  commenced  f — Auything  that  I  oould  do. 

Anything  yon  ooolddo  for  the  UniUd  Statae  governmeutf— Tea;  fi«  the  United 
fltatea  government. 

laoppoae  yon  ei 
qneetiona.    whna  I 

How  long  after  yonr  arrival  in  Livpipool,  If  at  all,  did  Mbbsib.  Duncan,  Square^  and 
Company,  or  either  of  them,  see  you  t — I  saw  Hi.  Sqnarey  for  tlie  fint  time,  to  the  beat 
of  my  knowledge,  abont  eirbt  weeks  ago. 

How  many  wnekaaoo         "'- 

leaving  Liverpool  the  la 

Hod  you  seen  Mr.  Unguire,  the  detective,  at  all  up  to  that  time  T— If  I  had,  I  do  not 

Did  you  see  Hr.  Hamet  when  be  waa  down  In  Liverpool  T — I  did  not. 
(The  witneaa  Withdrew.) 

Ur.  Edwasd  Fnx  Uadsicb  Bwom  and  examined  hy  Ut.  LooEB : 

What  an  yon  T — I  waa  cook  on  board  the  Alabama. 

Waa  ahe  called  the  290  t—Wben  I  Joined  ber  she  waa  called  thaJt. 

Where  did  you  Join  berf — From  Btikenhead. 

How  many  men  went  with  yon  fhmi  Birkenhead  t — Abont  twenty  man,  to  t^  beet 
of  my  recollection. 

Do  yoo  reooUect  when  that  waa  1 — In  Joly. 

What  July  t— Last  July. 

July,  1868  »—Tm. 

Wbere  waa  the  vessel  lying  when  yon  Joined  bei;  bow  did  yon  get  to  her  T — By  a 
tow-boat. 

What  wBB  that  t — I  do  not  reoollect. 

Ton  went  out  by  a  tow-boat,  and  wbwe  did  you  And  the  SDO  or  the  Alabama  T — Down 
cbauneL 

Was  Bbe  off  the  Welsh  coaatf— By  the  Welah  coart. 


Wets  yon  eeut  into  the  cabin  aft  with  tlte  otben  f — I  went  aa  a  lallor  flnt. 
d  yon  go  into  the  aft  i 
orking  on  the  deck. 


re  yon 
Then  did  yon  go  into  the  aft  cabin  along  with  the  rest  f — No;  I  was  a  mouth  o 


After  thoae  two  months  where  did  yon  go  t — Alter  the  two  months  I  was  aaked  then 
whether  I  would  go  as  steward. 

LOHD  Cll[£F  Babom.  Is  this  witneaa  called  merely  to  pnive  tbeae  fkcta  about  the 
Alabama  T 

Mr.  Locke.  Did  yon  see  Captain  Bulloch  there  f — Tea,  I  did. 

Lord  Chief  Babon.  Is  the  wituees  called  for  any  putlcular  matter,  or  la  It  merely 
to  abow  that  the  Alabama  was  a  confederate  vesselT 

Hr.  Attobmbt  OuiERjtL.  I  think  that  part.of  the  case  is  proved  as  mncb  aa  can  be 
proved. 

Lo)ti>  Chrf  BuioK.  Of  couiae  we  do  not  act  upon  mere  newspaper  information,  or 
npou  nbat  may  be  called  common  rmnois  and  reports.  If  it  was  to  be  said  that  tlie 
Alabama  was.a  confederate  vessel,  some  evidence  must  be  given  of  it,  bat  the  moment 
any  evideuce  is  given  It  becomes  necessary  to  overload  the  case. 

Mr.  Locks.  This  witness  speaks  to  the  whole  course  of  the  Alabama  all  throngh. 

Mr.  Attornby  General.  My  learned  friends  may  wish  now  to  onMB-«xamlue  the 
witness  whom  we  thought  we  should  have  occasion  t<i  recall,  bat  we  have  not  ooea- 
aion  to  do  ao  in  consequence  of  the  absence  of  evidence  which  we  expected  to  be  able 
to  prodace.    Will  Mr.  Chapman  step  back  into  the  box  I 

fiiH  Hugh  Cauns.    We  do  not  want  to  cross-examine  him. 

Mr.  Attorn'et  GBNKnAi.  Then,  my  lord,  that  is  the  cose  for  the  Crown. 

IiOBD  Oriec  Baron  Pollock.  You  do  not  make  use  of  thoee  pwers  1 

'nie  Attorney  Gbnsral.  I  oaunot  get  the  witnesses  here,  my  lOrd,  and  of  omuae, 
therefore,  I  do  uot  make  use  of  them. 

8iB  HvOH  Cairns.  My  lord,  befbre  I  proceed  to  address  the  jnry,  under  your  lord- 
ship's permission,  upon  this  case,  on  behalf  of  the  defcndanta,  it  might  be  convenient 
that  I  should  state  to  yonr  lordsliip  that  it  occurs  to  myself  and  my  learned  frienda 
who  appear  with  me  in  this  case,  that  theie  will  be  certain  matters  of  law  upon  the 
eoustructlon  of  the  act  of  Farll^ent  to  which  It  will  be  necessary  at  some  period  of 
the  case  to  call  yonr  lordsbip'a  more  partioolar  att«itiou,  and  it  might  be  otmvenlent 
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•t  Vb«  onteet  tliat  I  ahoold  atate  to  your  loidship  whkt  thote  matten  of  law  appeH  to 
ns  to  be,  aud  having  itated  them  in  the  outset,  I  will  remain  in  your  loidHhip  a  hands, 
whether  to  ask  four  lordship's  consideration  of  them  for  the  purpose  of  the  direotioa 
to  the  JDiy  or  to  take  the  objection  in  bu;  other  form  that  ma;  appear  to  be  proper. 

Now,  I  mnst  ramind  your  lordship  of  that  which  was  stot«d  about  the  fonu  of  what 
I  may  call  the  lufoimation  in  this  case.  Your  lordship  was  told,  and  indeed  your  lord- 
•hip  saw  by  the  Bnnunaiy  of  the  counts,  that  there  were  some  counts  toward  the  end 
of  the  infOTmation  of  which  I  may  at  once  get  rid.  1  suppose  it  will  be  agreed  by  the 
attom^  general  on  behalf  of  the  Crown,  that  those  counts  at  the  eDd  of  the  informa- 
tion, which  I  beliefe  are  numbered  ninet;-«eveti  and  ninety-eight,  and  which  allege  a 
buildiug  and  equipment  of  the  Alexandra  as  a  transport  and  store-ship,  I  suppose  it 
may  be  admitted  that  tho««  may  be  put  out  of  the  ca«e  altogether ;  and  if  so,  it  ii  bet- 
ter that  we  should  understoud  that  that  is  the  view  which  my  learned  friends  take  of 
the  case. 

The  ArroRNBT  QknbbjU.  We  will  not  itand  on  any  oonnt  which  describes  the  inten* 
tion  to  have  beeoi  that  this  should  be  naed  a«  a  trant^ort  or  store-ship.  We  have  not 
•o  opened  oar  case. 

Sir  HuGB  Cabckb.  I  did  not  anppoee  that  my  learned  friend  so  considered  it ;  only, 
iii«>rderto  prevent  misconception  hereafter,  1  mention  it  now.  1  now  come  to  the 
main  couut«  in  the  case  which  toy  learned  firiend  said,  very  fairly,  might  be  judged 
by  the  &nt  eight  counts  of  tbe  information,  the  others  repeating  the  same  idea  in  dif- 
ferent forms  of  words.  Tbofe  Canute  are  all  foiiud  in  the  Ttb  section  of  the  act  called 
the  foreign  enlistment  act,  and  I  will  pray  your  lordship's  attention  to  that  section, 
and  J  di>  so  with  the  more  anxiety  becanse,  a«  your  lordship  has  more  than  once  ob- 
eerved,  this  is  the  first  occasion  on  which  a  court  has  been  called  upon  to  put  a  oon- 
Btraction  upon  this  eeotion,  which  U  one  of  an  extremely  involved  cboractor,  as  to  the 
oonstmctiou  of  the  words  of  which  no  one,  I  think,  will  say  it  ia  a  very  plain  section, 
or  one  inclosed  in  a  very  easy  form  of  words  to  put  a  coustmction  upon.  Now,  if  your 
lordship  has  that  clearly  before  you,  yon  will  see  that  it  enacts  that  "  If  any  person 
within  any  port  of  the  United  Kingdom  or  any  port  of  his  Miyesty's  dominiona  beyond 
'  ti>e  Moe  shful,  withont  the  leave  and  license  of  his  Majesty  for  that  purpose  first  had 
•ud  obtained,  equip,  ftimiah,  fit  out  or  arm,  or  attempt  -or  endeavor  to  equip,"  &c — 
1  pass  over  those  words — "any  ship  or  veaael,  with  intent  or  in  order  that  such  ship  or 
vessel  ihtdl  be  employed  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of 
any  foreign  colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or 
peroons  exeroiiing  or  ossnming  to  exeroieo  any  powers  of  government  in  or  over  any 
ibreign  state,  oolony,  province,  or  part  of  any  province  or  people  as  a  transport  ol 
Btorf^ehip,  ot  with  intent  to  cruise  or  commit  hoetUitlee  agamst  any  prince,  state,  or 
potontate,  or  gainst  the  subjects  or  oitizena  of  any  prince,  atote,  or  potentote,  or 
against  the  persons  exercising  or  assuming;  to  exercise  the  powers  of  Kovemment  in 
any  colony,  province  or  part  of  any  province,  or  conntry,  or  against  the  inhabitants 
.r  ...  .  <-. _..        ..1  !  L  _!■  rovinoa  or  county  with  whom  his 

_       s  rest  of  the  section,  the  p -~ 

offending  ahall  be  guilty  oi'         ' 

ment.  and  annexed  to  thepnniahment  for  the  misdemeanor  is  the  foifeitiue  of  ttie  ship. 
Now  I  will  pray  your  lordship's  attention  to  this  In  the  section.  Your  lordship  ob- 
-'■;  speaks  of  two  different  kinds  of  shipa  or  veasels,  one  a  transport  or  stote-ship. 


of  any  foreign  colony,  province,  or  part  of  any  pro 
iia^eMtj  is  at  peace."  Then,  without  reading  the 
offending  shall  be  guilty  of  misdemeanor,  and  thei 


which  is  one  kind  of  vessel  contemplated,  the  other  a  vessel  or  ship  to  cruise  or  o 
Diit  hoatUitiaB,  evidently  pointing  to  two  thinga  which  are  extremely  distinct ;  the  < 
a  ship  which  no  doubt  may  be  employed  In  anostlleexpeditiou,  beMuae  weknowtliat 


a  transport  or  stote-shlp  is  nseliil  or  necessary  for  a  hoMile  expedition,  but  the  otheor  a 
■hip  of  quite  a  different  kind,  a  ship  which  is  to  take  part  as  an  aimed  vessel  in  on 
ecpeditien,  or  to  amlse  against  the  forces  of  another  country.  Now  the  points  (I  shall 
endeavor  to  make  them  as  short  and  distinct  aa  I  can  to  your  lordship,  and  I  should 
perhaps  hardly  argue  them  now,  because  your  lordship  will  better  oonsider  them  at  . 
the  proper  time)  which  I  submit  to  your  lordship  on  the  conatmotion  of  that  section, 
are  two.  Your  lordship  has  probably  observed  that  there  is  no  count  in  this  informa- 
tion alleging  an  arming  of  the  Alexandra  or  any  attempt  or  endeavor  to  arm  her. 
There  is  no  such  auggeetion  in  the  infonoation,  nor  indeed  has  any  such  case  been 
(^Mned  at  the  bar.  Now,  the  first  proposition  which  I  submit  to  your  lordship  on  the 
ooDstmction  of  the  aeotion  Is  this :  I  apprehend  it  is  obvious,  on  the  oonstraction  at 
this  partlcalaT  section  of  this  act  of  Parliament,  that  the  words  which  we  find  here 
togeuier,  "equip,  fiimlsh,  lit  ont  or  arm,"  are  words  which  are  to  be  read,  as  we  say  in 
law,  raldM^  »iagida  >img*Uis,  with  the  descriptions  of  ships  which  afterward  are  given. 
It  cannot,  of  course,  for  a  moment  be  conceived  that  the  act  of  Parliament  ever  cou- 
tomplated  that  a  transport  or  atore-ahlp  should  be  armed,  for  that  would  be  absurd; 
and,  oQ  the  other  hand,  it  never  con  have  been  contemplated  that  a  ship  equipped  and 
fitted  out,  but  Dot  armed,  should  ever  be  a  ahip  to  cruise  and  commit  hostilities.  I 
uprehend,  therefore,  that  the  proper  construction  of  the  section  would  be  to  refer 
those  words,  "  to  equip,  furniah,  and  fit  out,"  to  the  kind  of  ship  o 
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epokeu  of,  eay  a  tranaport  or  Btoi»-shlp,  aa  to  whtob  thess  words  an  extnmely  proper 
and  appoeite,  and  describe  a  eblp  leaviug  tbe  sboiea  of  thu  oonntry^ — and  the  gat  of 
the  offense  Is  tbal  it  sbonld  be  ooinmitted  -nitfain  this  oonntry— describe  a  ship  when 
leaving  the  shores  of  this  country  to  answer  the  purpose  of  a  transport  or  store -ship; 
.atransport  or  store-sbip  aompetent  to  folfiU  the  duties  forwhicb  she  is  intended  when 
fitted  out.  If  that  should  be  the  view,  the  couaequenoe  to  which  that  would  lead  ia 
simply  this:  tbe  whole  of  these  ooants,  rejeotine  the  two  last,  which  we  baYe  now 
done  with,  allege  &n  equipment,  fnmiamng,  and  fittins  out,  and  nothing  more,  and 
sUegB  it  with  an  Intent  to  emlse  and  to  eommit  hostilities.  Some  of  them  all  cl^e  it 
with  the  intent  to  be  employed  in  the  confederate  serrioe ;  some  omit  that  alleg  atioa 
as  to  the  intention  to  employ,  which  I  shall  hare  a  word  to  say  abont  aiterwara  t  bat 
all  of  them  allege  Uiis,  an  equipping,  Airnlshiug,  and  fitting  oat  with  an  intent  to 
cruise  and  to  oommlt  hostilities.  Now,  if  I  axa  risbt  In  saying  that  the  vessel  spoken 
of  here  as  tbe  vessel  to  cmise  and  commit  hostilities  is  tbe  vessel  described  iu  the  ear- 
lier part  of  tbe  clanae  as  a  vessel  to  be  armed,  and  that  the  word  "  cruise "  is  tbe  woi'd 
to  be  properly  referred  to  the  veesel  to  cruise  and  commit  boetilities,  there  really  ie  not 
a  single  count  in  the  tvhole  of  this  iuformatiou  wbicb  has  alleged  the  offense  in  tbe 
shape  and  form  in  wbicb  the  act  of  Parliament  BUgf;eats  that  the  offense  may  be  com- 
mitted ;  the  act  of  Parliament  with  regard  to  a  fewel  to  cruise  and  commit  hostilitIM, 
statins  that  that  vsMcl  must  be  armed  or  that  an  attempt  must  be  mode  to  arm  bt^r. 
How  that  wonld  be  the  first  objection  I  submit  to  your  lordship  as  going  to  tbe  wfaole 
of  tbe  counts  of  tbe  deelatation,  except  the  two  last,  which  are  here  disposed  of  oa 
other  grounds. 

But  now  I  oome  to  another  view  of  this  section,  which  bmihb  to  me  to  be  onA  not 
merely  of  great  Donsemience  la  lt«elf;  bnt  one  which  mnsi  necessarily  be  adopted  in 
order  to  give  tbe  act  of  Parliament  the  construction  which  we  know  is  consistent  with 
the  whole  system  of  legislation  on  this  snbjeet,  and  which  is  indeed  conslst«nt  with 
reason  and  oommon  sense.  I  will  pni^yonr  lordship  to  observe  that  you  ftud  two 
claneea  in  this  7th  section,  both  of  which  commence  with  the  words  "  with  intMit." 
YonTlordabipwlU  observe,  the  first  time  the  word  "intent"  occnre  is  at  the  end  of  the 
seventh  line  of  the  second  clause,  where,  after  speaking  of  equipping,  furnishing,  fitting 
out,  or  arming  any  ship  or  vessel,  these  words  follow  ;  "  with  intent  or  in  oi^r  that 
Bucb  ahip  or  vessel  shall  he  employed  in  the  service  of  any  foreign  prince,  state,  or 
potentate,  or  of  any  foreign  colony,  province  or  part  of  any  province  or  people,  or  of 
any  person  or  persons  exercising  or  assuming  to  exercise  any  powers  of  government  in 
or  over  any  foreign  state,  colony,  province,  or  psTt  of  flnypTOvinoe  or  people,  as  a  trana- 
port  or  store-ship."  That  is  tbe  first  intent.  The  etjulpmeut  is  supposed  to  be  with  the 
fntent  that  the  ship  or  vessel  should  be  employed  in  the  service  of  a  foreign  state  as  a 
transport  or  store-ship ;  and  in  order  to  make  up  tbe  idea  indicated  in  those  words, 
your  lordBhip  will  observe  tbe  vesael  must  be  employed  by  a  foreign  state,  and  the  pur- 
pose for  which  the  foreign  state  ia  to  employ  her  is  as  a  transport  or  stere-ehip ;  and 
the  latter  words  showing  for  what  parposes  against  any  other  prince  or  foreign  state. 
Bnt  then,  having  got  to  the  end  of  tbe  claase  which  spoke  of  tbe  transport  or  store- 
ship,  we  commence  with  a  new  clanae  in  tbe  alternative,  "  or  witb  intent  to  cruise  or 
commit  hoatilitiee  agalnat  any  prince."  Tbe  question  ia,  io  what  ia  that  last  clause,  "or 
witb  intent  to  eniise  or  commit  hoatillties,"  to  be  referred  t  I  apprehend,  on  every 
principle  of  conatmction,  that  clause  mnat  be  referred  and  oarriad  back  to  tbe  worda 
"  ship  or  vessel,"  and  must  be  read  as  an  alternative  to  the  other  clanse,  which  likewise 
begins  with  the  words  "  witb  intent."  Bo  that,  as  your  lordahip  will  see,  there  la  an 
alternative  auppoeed  by  the  act  of  Parliament,  equipping  and  arming  any  ahip  or 
vessel  with  either  of  two  intents  and  we  must  accurately  macriminate  what  those  two 
alternative  intents  are.  Tbe  one  of  tba  two  alternative  intents  is  the  one  I  have 
already  read  and  spoken  of,  that  the  ship  sbonld  be  employed  in  the  service  of  a  Air- 
eign  state  as  a  transport  or  store-ship;  the  other  alternative  intended  Is  that  she  ahonld 
be  equipped  with  intent  to  oruise  or  commit  boatilitiea ;  and  the  whole  is  overriddert 
by  the  introductory  words,  that  there  ia  to  be  some  person ;  the  words  are,  "  if  any 
person."  There  is  to  be  eome  person  within  her  Mi^esty'a  dominions  who  is  supposed 
to  equip  and  arm  a  ship  or  vessel  with  one  or  other  of  these  two  intents.  Yon  mnst 
have  a  person;  yon  must  have  him  within  her  Majesty's  domlniona;  yon  mnat  have 
him  equipping,  iumiabing,  fitting  out,  or  arming  (whatever  that  may  mean  we  will  con- 
sider afterward)  a  ship  or  vessel;  and  you  must  havebim  doing  so  with  one  of  two 
intentions.  The  other  is  the  altematlvB  intention,  that  she  shul  craiM  and  oonnnit 
hostilities,  with  no  reference  there  to  wbetber  she  is  or  is  not  to  be  employed  in  fbrrign  ' 
service;  and  I  apprehend  that  the  history  of  tbe  case  will  show  that  the  latter  alter- 
native was  really  the  main  and  obvious  end  against  whieb  this  act  of  Parliament  was 
directed,  namely,  the  fitting  out  by  saWeots  of  this  country  of  privateers  to  cmiseand 
oommit  hostilities,  the  sbip  or  vessel  being  fitted  ont  by  the  person  who  intended, 
either  by  himself  or  his  agents,  to  oruise  and  commit  bostUities;  and  I  will  point  out 
tbe  absurdity  of  any  other  construction.  If  yon  are  io  bold  tliat  these  two  clauses 
whichlhaveread,  both  b^inuing  witb  the  word  "intent,"  have  tlie  UMaadng  that  tJto 
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pMBOn  Bpoken  of  in  the  beeiDninf;  of  the  elanea  wan  sappooed  to  equip  a  vessel  with 
the  intent  that  she  sboald  be  employed  bj  » ibrei|pi  state  with  the  intent  to  cominit 

hOBti)itiea,  yon  would  have  this :  a  man  in  her  M^esty's  dominions  eqnipping  a  vessel, 
not  with  an  intention  to  do  somethinK,  bnt  with  an  intention  to  have  that  vesnol  em- 
ployed by  another  party,  a  foMiffn  stats,  with  an  intention  in  that  foreign  state,  as  to 
which  he  conld  have  no  control  or  knowledge,  to  employ  the  ship  in  a  particnlar  man- 
ner. Now  I  find  that,  in  some  of  the  conntain  this  iirformation,  tne  conatnictinn  which 
I  have  aabmitted  to  yonr  lordship  has  been  adopted.  I  find  that  in  some  of  the  count* 
the  oilegationB  are  that  the  Alexandra  was  fitted  oat  by  personR  in  this  country  with  an 
■Dtent  to  crnise  and  commit  hostilities,  as  a  matter  of  evidfBce.  We  will  dsal  with 
that  at  the  proper  time,  and  upon  that  I  shall  be  heard  addrossinft  the  jnrj,  nnder  yonr 
lordahip'e  sanction.  Bat  there  are  other  connts  in  the  declaratioo,  a  great  namber, 
which  make  wholly  different  alltgations,  which  alle^je  that  certain  persons  jn  this 
country  have  equipped  the  ship  Alexandra  with  the  intent  that  she  shall  be  employed 
by  a  foreign  govemiaent,  namely,  the  Confedurate  States,  with  the  intent,  the  second 
tiine,to  cruise  and  commit  hostilities;  tliat  is,  the  persons  in  tbis  country  have  equipped 
the  Alexandra,  not  merely  with  a  single  intention,  that  she  dhonld  be  employed  by  the 
Confederate  States,  but  with  an  afflrmsnce  of  what  the  intention  was  that  the  Con- 
federate States  sbonld  do  with  the  vtissel  so  employed.  I  apprebend,  as  a  matter  of 
law,  that  will  be  found  to  be  an  incorrect  constmctton  of  this  section ;  and  I  deeire,  in 
whatever  may  appear  to  your  lordship  to  he  the  most  convenient  way,  to  take  those 
two  points— the  one  going  to  the  whole  of  the  points  in  the  infbimation,  the  other 

Sing  to  a  very  large  number  of  them — to  take  those  two  points,  and  to  submit  them 
jour  lordship  for  yonr  consideration,  to  bo  dealt  with  at  the  proper  time,  when  yoor 
lordship  may  direct  the  jnry  on  the  points  of  law  to  arise  in  the  esse. 

Loud  Chief  Baron  Poixock.  1  think,  Sir  Hugh  Cairns,  the  proper  course  would  be 
to  go  on  with  the  case  now,  and  when  the  opinion  of  the  jury  is  delivered,  aasamlug 
that  there  is  one  count  which  is  objoctionahle  upon  the  verdict,  then  that  oonnt  would 
not  stand.  There  would  then  be  either  a,  motion  for  arrest  of  Jndjipnent  or  b?  arrange- 
ment.  If  the  court  tbonght  that  the  count  was  not  within  the  act  of  Par'liameut,  a 
Tordict  of  "  Not  guilty"  could  be  entered. 

The  Attorkev  Generai-  I  may  mention,  my  lord,  that  it  strikes  me  at  present  that 
the  first  point  taken  by  Sir  Hugh  Cairns  Is  on  the  record. 

8iK  Hugh  Cairks.  I  agree  to  that. 

Lord  Chibf  Bason  Pollock.  In  reality  the  whole  is  on  the  record. 

Siit.HcoH  Cairns.  The  whole  of  the  second  point  wonld  not  be  quite  on  the  record: 
the  first  would  be  on  the  record  and  wonld  be  an  objection  in  arrest  of  judgment ;  and 
Uiis  would  be  on  tho  record  so  far  as  regarded  a  certain  number  of  oounts.  As  to  the 
other,  it  would  be  a  point  whether  there  was  any  evidence;  as  to  which,  of  course,  I 
shall  addrew  the  jnry,  nnder  yonr  lordship's  sanction. 

J,        ,..       .....J. . ,. _,_. 
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queations  on  the  construction  of  the  act  of  Parliament,  bnt  those  will  uc  mum  piu- 
ticniarly  dealt  with  as  I  venture  to  put  them  forward  in  mv  address.  My  learned 
ftiend  snggests,  and  1  quite  accept  the  suggestion,  that  it  would  be  convenient  also  if 
yonr  lordship  wonld  be  kind  enough  to  take  a  note  of  our  ohjeotion.  It  is  putting  the 
some  objection  in  another  form,  that  inasmuch  as  the  intent  to  omise  and  commit  hos- 
tilitiee  mnst  be  the  int«nt  of  the  persons  who  are  engaged  either  in  the  control  or  in 
the  building  of  the  ship  as  proprietors  and  as  having  dominion  over  the  ship,  there  it 
no  evidence  whatever  in  this  case  to  go  to  the  jury  that  there  was  any  such  intent. 

Ht.  Helush.  What  I  just  mentioned  that  yonr  lordship  would  take  a  note  of  waa 
this;  We  state  that  an  equipment  with  intent  to  crnise  and  commit  hostilities  neces- 
Huily  involves  an  arming  in  this  country;  that  if  the  ship  is  to  sail  from  this  country 
in  an  nnanned  state,  and  the  intention  of  the  parties  is  that  she  should  sail  in  aa  un- 
armed state,  that  Is  not  sailing  with  intent  to  commit  hostilities  within  the  lueaninEt 
of  this  section,  and  that  there  is  no  evidence  in  this  case  of  an  Intention  that  shesbould 


,_____,_ ___, , ^  (..umpiuiy.    uvDLieineii  OE  irne jury,  you  navo 

heard  that  this  firm  has  been  established  in  Liverpool  for  a  great  number  of  years :  I 
think  it  was  said  for  as  many  as  forty  years.    I  heard  one  of  my  learned  friends  who 

appears  here  on  behalf  of  the  Crown  say  that  It  wae  a  very  si ' " >_--.- 

tbing  that  we  had  not  a  partner  In  the  &rm  who  appeared  to 

In  point  of  &ct,  that  is  not  quite  right,  becanse  Mr.  Preston,  I  am  happy  to  say,  ia 
still  alive,  and  is  still  a  partner,  thonffh  not  one  of  the  active  partners  in  the  business. 
Bnt  you  are  aware  that  when  a  firm  has  existed  in  this  country  for  forty  years,  and' 
has  mods  a  great  deal  of  money,  a  great  many  of  those  who  were  the  original  partners 
retire  from  it  on  very  pleasant  terms,  others  snoceed  aa  oontinulng  partners,  and  tjie 
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nune  of  the  flrm,  irhich  has  become  m  oelebisted  and  lenowned  for  Its  oluiT*ct«r  ud 
its  woTkniiui8lii[i,  ia  coatinaed  often  when  the  onginal  partners  have  oeaaed  to  have 
any  port  in  it. 

Yon  have  had  alreailf  a  general  deecription  of  the  bneineM  uf  this  firm.  We  were  told 
that  they  employed  as  maoy  as  nine  haadred  men  cm  an  average ;  that  they  made  ever; 
kind  of  work  which  can  be  mode  ia  a  manulWitory,  and  work  of  this  kind  not  merely 
fi>r  peaceful  pnrpoees,  taoginea  fur  steamboats,  works  for  sugar  mann factories,  and 
oottoa  preHses;  bnt  also  that  they  made  cannons  of  all  kinds  and  daacriiitions.  I  think 
one  of  the  witaeeses  for  the  Crown  said  that  they  made  ordnance  of  every  sort,  and  it 
was  lyinn  about  for  any  person  who  chose  to  come  in  to  bny  it.  Thpy  make  aiiot  and 
shell,  and  thiugs  like  that  npon  the  scale  and  in  the  manner  which  wasaescribed  to  yoQ. 
The  firm  of  Fawcett,  Preston  and  Company,  we  mnst  take  it  as  l>eing  admitted,  was,  on 
the  6tb  of  April  in  the  present  year,  the  owners  of  the  ship  Alexandra,  of  which  yoa 
have  heard  so  much  said  in  the  case.  That  is  admitted  as  regards  the  date  at  all  events; 
that  on  the  bth  of  the  present  year  they  were  owners,  and  uie  bona  fide  owners  of  Um 
ship.  The  ship  at  this  time  was  Ij'^K  in  a  dock  at  Liverpool,  which  yon  have  heard 
caUed  tbe-Toxteth  dock.  Now,  the  Toiteth  dock  is  one  of  the  public  docks  at  Liver- 
pool; tbe  ship  was  lying  then  in  public;  there  was  no  oonce^ment  abont  it;  any 
person  might  go  to  look  at  the  ship  who  chose,  and  from  first  to  last  it  appears  that 
there  was  not  the  slightest  attempt  at  concealment  at  any  ata^ft  of  the  coastraction  of 
the  ship.  She  was  lying  in  the  Toxteth  dock  on  the  6th  April  of  this  year ;  and  on 
that  day  she  was  seized,  as  you  have  heard,  hy  the  offloers  of  the  cnstomB,  and  seized 
npon  the  aUegation,  not  that  she  was  to  be  kept  in  safe  custody  until  there  was  some 
investigation  made  with  regard  to  her,  but  she  was  seiEod  as  forfeited,  a  ship  that  had 
pssBed  away  from  whoever  might  be  her  owner  and  had  heoome  the  property  of  the 
Crown,  because  an  offense,  a  misdemeanor,  had  been  committed,  and,  therefore,  that 
the  ship  had  became  the  property  of  the  Crown,  and  had  ceased  to  be  the  property  of 
the  owner. 


letter  the  alleKation  which  it  has  put  forward.  If  it  cannot,  the  seizure  is  a  wronglui 
aeizare ;  the  ^ip  does  not  belong  to  the  Crown ;  and  there  is  no  Justification  for  &*t- 
ing  take  her  from  the  owners.  The  oonrse  which  was  adopteil  was  one  which  is  vet; 
easily  described.  It  was  understood  Ihat  the  Crown,  of  oonrse,  would  not  have  acted 
in  a  case  of  that  kind  without  some  information  given.  It  was  understood  that  depo- 
sitions had  been  mode,  on  which  the  officers  of  tlic  Cr6wn  had  acted.  The  request  was 
made  on  the  part  of  Messrs.  Fawcett,  Preston  and  Company,  to  those  who  represent  the 
customs,  to  be  allowed  to  see  the  depositions  which  had  been  made,  and  on  whioh  the  ship 
had  l)een  seized.  Messrs.  Fawcett,  Preston  sod  Conipay  knew  (we  have  seen  evidence 
enough  of  it  in  this  case)  that  spies  were  aboat  aud  tolerably  rife  in  Liverpool.  They 
knew  that  thoee  gentlemen  were  not  the  moat  scnipulona  in  the  statements  that  might 
be  made;  and  certainly  they  entArtained  the  hope  that  they  would  bave  been  iuformed, 
on  behalf  of  the  Crown,  of  what  the  nature  and  character  of  the  iufoFmatioQ  was  ap«ni 
whioh  tbe  seizure  of  the  vessel  bad  beeu  mode ;  aud  I  have  uot  the  least  doubt  that  if  it 
had  appeared  adviaabletofuruiali  those  gentlemen,  whom  I  represent,  with  information 
of  that  Kind,  much  of  what  has  occurred  emce  might  have  beeu  spared;  and  if  it  bad  only 
been  known  on  what  ground  the  Crown  proceeded,  the  Crown  might  ensily  have  been 
madeaware  that  the  prooeediugwnsentirelymiscooceived,  and  could  not  be  supported. 
However,  the  oonrse  adopted  was  this ;  The  matter  has  been  brougtit  on  for  trial  in 
the  usual  way;  and  the  nrat  information  which  we  have  has  been  a  document,  which 
has  been  referred  to ;  yon  have  heard  me  refer  to  it  just  now  in  my  address  to  my 
lord.  The  pleadinn  iu  the  canse,  what  is  called  by  a  somewhat  amusing  and  somewhat 
ironical  term,  the  "information,"  because  I  am  bound  to  tell  yon  that  it  does  not  CDn> 
tain  the  least  information  iu  the  world,  and  I  suppose  that  this  is  the  reason  why  It 
has  got  its  name.  This  ponderous  docnment  is  one  cousistinc  of  ninety-two  counts. 
The  attorney  Keneral  described  it  in  his  opening  by  words  which  were  extremely  accu- 
rate. He  saidthat  ninety-nine  hundTedtfas  parts  of  it  might  be  disregarded;  that  it 
was  simply  nnglng  the  uhanges  on  the  various  words  in  the  section  of  the  act  of 
Parliament,  aniT  that  it  did  not  supply  any  information  at  all  on  the  points  Vhioh 
were  in  question.    We  are,  therefore,  driven  to  look  at  the  opening  of  the  attorney 

gmeial,  for  the  purpose  of  seeing  what  is  the  nature  of  case  whioh  the  Crown  put 
rwan). 

Now,  the  attorney  general  says,  and  says  very  accurately,  that  this  is  the  flist  case 
which  has  ever  beeu  bionght  to  trial  under  the  foreign  enlistment  act,  althoagh  we 
are  now  in  the  year  1863,  and  the  foreign  enlistuient  act  was  passed  in  the  year  1819, 
which  is  exactly  forty-four  years  aeo.  Mow,  that  is  a  very  significant  fact,  and  I  can- 
not help  thinking  a  very  remarkable  part  in  the  case.  There  have  been  since  1819  a 
great  many  wars  in  the  world.  There  have  been  a  great  many  wars  in  which  happily 
we  have  not  been  engaged,  in  which  the  government  of  this  country  has  been  neuter- 
There  have  been  a  great  many  wars  between  nations  on  the  continent  of  Eorope  and 
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D&tiouB  la  other  parts  of  the  world,  with  regard  to  whicb  «ro  have  taken  no  part  wliat 
Boever ;  uid  during  the  whole  uf  that  tine  the  ncatratity  of  the  coautrv  haa  been 
preserved  and  efficiently  maintained,  and  all  tbe  time  tbe  comnetce  and  the  dealinfrs 
of  the  conatrj  have  not  been  disturbed  or  interfered  with.  TUere  has  not  been  a  Binglo 
alleeation  made  in  a  coortof  justice,  or  bronstit  to  trial  against  any  trader  or  merchant 
in  this  DOttntry,  for  having  done  any  act  within  the  scope  and  compass  of  the  foreign 
enlistment  act,  either  as  to  a  ship  or  otherwise,  which  conld  be  made  the  subject  of 
complaint  in  a  coart  of  law.  Now,  I  cannot  help  thinking  that  it  will  be  fonnd  in 
this  case  that  tbere  is  some  explanation  for  that  very  remarkable  circumstance;  I 
mean  the  circumstance  that  there  never  has  been  a  case  brought  to  trial  previoos  to 
tbe  case  which  is  now  being  tried  before  you. 

Gentlemen,  yon  have  seen  in  this  case  BnfScient  indications  &om  the  evidence  which 
yon  have  already  heard,  that  we  have  here  the  advantage  not  merely  of  the  advisers 
of  tiie  Crown  and  who  represent  the  Crown,  but  that  behind  them  these  proceedinsB, 
as  the  attorney  general  said  very  fairly  and  candidly,  were  nrged  on  and  promoted  by 
tiie  agenta  of  the  United  States  government  in  Liverpool.  My  learned  friend  the 
ftttoraevgeneral  said  that  the  United  Stat«B  had  their  agents  there  who  were  on  the 
idert.  They  tbonglit  that  they  had  a  riKht  to  complain  of  what  was  being  done  at 
Liverpool ;  they  applied  to  the  Crown,  and  they  aeked  the  Crown  to  pnt  tlie  foreign 
enlisbnent  act  into  operation  ;  and  the  Crown  has  put  the  foreign  enlistment  act  into 
operation.  The  advisers  of  the  American  government  are  here  aasiating,  and  counsel- 
ing, and  conducting  the  proceedings  which  are  now  taken  before  yon.  1  do  not  think 
we  can  be  ignorant  of  that ;  the  attorney  general  referred  to  what  are  matters  of  noto- 
riety in  his  opening  ;  but  there  are  mat(«re  of  notoriety  in  all  those  affairs ;  we  ali  of 
ns  know  perfectly  well  that  there  boa  been  the  greatest  anxiety  on  the  part  of  the 
United  States  government  to  try  whether  they  conld  strain  and  stretch  the  laws  of 
this  country,  and  have  an  indictment  maintained  in  this  conntry,  founded  npou  allega- 
tions of  theiis,  that  they  conceived  acts  were  being  done  in  this  country  of  which  they 
thoncht  they  had  a  right  tn  complain. 

What  has  evidently  happened  is  this.  The  law  offlceis  of  the  Crown  have  said  to 
^ose  who  are  called  the  agents  of  the  United  States  government,  "  We  have  a  foreign 
enlistment  act ;  it  was  passed  in  the  year  1819 ;  there  never  has  been  an  information 
under  it ;  we  do  not  iu  the  least  think  that  yon  have  any  evidence  which  can  prove  a 
case  under  it ;  but  if  yon  think  otherwise,  we  will  bring  it  before  ajory;  we  will  do 
ooi  beet ;  bnt  do  not  be  surprised  if  you  Qod  in  the  result  that  you  ore  entirely  mis- 
taken, and  fail  in  your  case.  It  was  a  very  fair  course  to  take,  and  it  will  explain  the 
circumstance  that  we  have  now  got  a  case  of  this  kind,  which  of  course  is  nothing 
different  from  that  whioh  has  been  done  for  years  and  years,  ever  since  the  foreign 
enlistment  act  was  passed,  and  before  which  nobody  ever  thought  that  it  was  a  pro- 
ceeding upon  which  any  imputation  could  be  cast  as  being  contrary  to  law.  It  will 
explain  why  we  have  never  had  such  a  complaint  before,  and  why  we  now  have  it  for 
the  first  time. 

Now,  gentlemen,  I  mnst  ask  you  to  consider,  with  a  little  miuuteness  for  a  moment, 
the  way  in  which  the  attorney  general  puts  his  Indictment;  and  I  will  ask  you,  for  that 
purpose,  to  divide  it  int<i  what  I  think  will  be  found  to  be  the  four  charges  of  which, 
m  his  opening  (uid  in  bis  explanation  of  tbe  indictment  in  this  case,  tbe  accusation  oi 
tbe  attorney  general  consists.  In  the  first  place  he  says,  that  in  tbe  proceedings  which 
ore  complained  of  there  were  a  great  number  of  persons  ooncerued,  mixed  up,  and  im- 
idicated  together.  Very  vogue  terms  are  used,  and  tboy  are  described  in  this  way. 
Taking  tbe  narnes  from  tbe  indictment  in  this  case,  the  namee  are  these ;  The  Motwrs. 
Hiller,  who  are  sbip-buildarB  at  Liverpool,  who  have  a  public  ship-buOdiug  yard,  and ' 
who  build  ibips  for  tbose  who  desire  to  have  ships  built.    I  wilt  take  the  names  of  tbe 


firms,  beconse  it  will  be  more  convenient  and  will  keep  the  matter  more  in  your  minds. 
The  second  parties  are  Messrs.  Fawcett,  Preston  and  Company,  who,  as  I  told  you,  are 
the  parties  m  tbe  case  for  whom  I  have  tbe  bonnr  of  appearing ;  the  third  parties  ar« 
denrm  of  Fraser.TrenbolcQ  and  Company ;  and  then  you  have  UieindiTidnats  named, 
Captain  Tessier  one.  Captain  Bulloch  another,  and  a  person  whose  name  I  have  only 
seen  in  the  information,  called  Batcher ;  I  will  leave  out  Mr.  Butcher.  The  attorney 
general  tays  that  ail  these  persons  were  mixed  np  together  in  what  he  has  to  la;  before 

His  first  charge  is  some  sort  of  connection  between  the  persons  I  have  named.  His 
second  charge  is  this,  that  these  person^  or  some  of  them,  equipped.  Aimisbed,  or  fitted 
ont,  the  Alexandra  or  attempted  to  do  it,  with  intent  to  cruise  and  commit  hostilities 
in  some  shape  or  form.  His  third  cbai^  is  that  they  did  this  with  the  intent  that  she 
should  be  employed  in  the  confederate  service ;  and  the  fourth  is,  that  she  should  cruise 
and  commit  hostilities  against  tbe  federal  States.  These  1  apprehend  will  be  found  to  be 
tbe  fonr  propoutious  which  go  to  make  up  the  entire  proposition  on  which  the  attorney 
geniusl  rests :  first,  the  connection  between  tbe  parties ;  secondly,  that  the  Alexandra 
was  fitted  out  to  cruise  and  commit  bostilitiee:  thirdly,  that  sbe  was  to  be  employed 
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erate  govemmeQt ;  u 
It  the  federal  Stat«8. 


br  the  Gonfederate  goveTnmeQt ;  uid,  fbortblr,  that  th«  iraa  to  criibe  and  commit  ho«- 


s  iwauiBt  the  federal  Btat«8. 
Now,  r must  coll  four  attention  to  this.  If  those  charges  can  be  Bostained,  wa  moet 
bave  no  iniaundeiBtanduiK  or  misapiirebeDSion  as  to  wbat  the  effect  of  tbem  is.  Tb» 
effect  of  Uioae  charges,  supposing  uiey  con  be  sustained  tn  point  of  evidence  and  in 
point  of  Ian,  is  that  they  constitute,  nnder  the  foreign  enlistment  aot,  a  misdemeMiur 
Bgaiust  nil  tbe  persons  concerued.  My  lord  said  to  us  thin  Diorning,  and  sMd  most 
accurately,  that  iu  point  of  forui  we  are  not  trjiug,  and  my  lord  is  not  tiTing  in  ibis 
courtamisdeioeauorfotthB  purpose  of  criiniiialsentBDCe.  TliatisniDsttniaandttdcnrate; 
but  at  the  flame  time  you  will  bear  in  mind  that  tlieae  very  lu^tA,  if  they  are  within  tbe 
foreign  enlistment  set  at  alt,  coustitutp  a  misdemeanor  within  the  furejin  enlistment  act, » 
Clime  that  is  against  all  tbe  persons  who  may  be  found  to  be  couceruiKl.  No  dunbt  there 
is,  as  incident  to  and  aa  couBoqueutnponthci  crime  and  the  misdemuatior,  tbe  forfeiture  of 
theBbip;  but  there  is  the  crime  declared  h;  the  act  of  Parliamenl;,Bndtuen  tbft  fbrfaitnrs 
of  tbe  ship.  It'ow,  I  beg  yonr  attention  to  that,  because  1  cannot  help  tbinkiiie  that  in  that 
has  l>een  said  in  some  parts  of  the  occasional  argumenta  which  bave  taben  place  in 
your  hearing,  there  baa  been  rather  a  desire  to  treat  this  aa  a  light  matter,  and  to  say: 
■'There  is  no  doubt  Bometbing  al>out  nuBdenieanor  in  the  act  of  Parliament,  but  wo  on 
talking  of  this,  whether  we  have  a  right  to  hold  tbe  ship  or  not.  Let  tbe  miedemeanor 
Btand  for  itaelf  and  be  judged  of  at  the  proper  time."  Qentlemen,  I  apprehend  that 
that  is  not  the  courae  which  is  to  be  taken.  The  matter  must  not  be  blinked.  The 
charge  is  a  charge  of  misdemeanor.  The  charge  and  the  mode  of  proving  it  most  tie 
considered  by  jon  on  tbe  footing  that  these  acta,  if  they  are  properly  deecnl>ed  b^  tho 
record,  and  properly  proved  iu  the  evidence,  would  go  to  create  and  constitute  a  misd»- 
meanor,  and  tliat  in  anbatance,  therefore,  tlie  charge  against  Mesara.  Fawcett,  Preaton  and 
Companj' — for  their  namea  are  in  the  information — the  charge  agatnat  them  1b  that  ttiey 
were  parties  to  and  participators  in  an  aot  which  is  made  a  misdemeanor  and  a  crime  ac- 
cording to  the  law  of  tbe  country.  I  dwell  on  that,  and  I  ask  yout  particular  attention 
to  it  tbe  more  for  this  reason,  that  I  venture  to  think  that  a  case  of  thia  kind  waa  never 
spoken  of  in  the  opening  before  in  the  way  in  wliich  it  has  been  dealt  with  by  the 
attorney  general.  Because,  bow  did  be  open  tbia  cose  and  pruaent  it  to  you  f  I  am  iu 
your  judgment  whether  I  do  not  witb  eobetantial  accnracy  describe  the  manner  ia 
which  my  learned  friend  spoke  of  the  case  which  he  bad  to  present  to  you.  Hy  learned 
friend  aaid;  "I  will  prove,  with  regard  to  the  Ateiandro,  that  abe  could  very  eaaily  ba 
turned  into  a  ship  of  war.  I  will  prove  that  by  tbe  evidence  of  skillinl  persona,  who 
<uui  apeak  to  it."  Then  he  said,  "I  will  show  yon  that  tbe«e  men,  Captain  Bulloch, 
Captain  Tessier,  and  Mr.  Haniilton,  were  aeen  about  the  yard  and  about  the  apot  where 
-Uiis  ship  and  her  equipments  were  being  prepared.  Thejr  were  occoaioually  lookiug  at 
her,  talking  about  her,  interfering  with  iier ;  and  then  I  will  show  yon  further  this,  that 
thoae  persons  are  proved  on  other  occasiona,  iu  some  way  or  other,  to  be  acting  for  or  on 
behalf  of  the  Confederate  States  ;  and."  aaya  tbe  attorney  sonero),  "  it  may  be  nothing 
that  may  be  very  far  fcoui  proving  tlie  case ;  it  may  be  espiainod,  I  don't  in  tbe  least 
auggest  that  it  cannot  tie  explained,  but  (saya  the  attorney  general)  I  wi]l  aak  yon  to 
take  these  scraps  of  evidence,  the  fuct  that  the  Alexandra  could  be  converted  into  a 

giulxiat,  and  the  &ct  that  these  persons.  Captain  Tessler,  Mr.  Ramiltou,  and  Captain 
ulioch,  were  seen  in  her  nuigbborhuod,  interfering  or  interesting  themaelvee  iu  bee 
and  alMut  her,  and  the  fact  that  (hey  are  proved  in  other  matters  t«  act  as  agenta  for 
the  Coufederate  States.  I  will  ask  you  to  put  theae  thinga  tofrether  and  not  to  hold  that 
the  ease  is  proved,  but  I  will  aak  you  to  preaume  that  that  is  snfilcient  aa  proof  of  tbe 
case,  unless  (says  my  learned  friend)  indeed  Mr.  Miller  or  Messrs.  Fawcett,  Preetou  and 
Company,  or  tuiy  other  person  that  we  choose  to  throw  imputationa  against,  oome  into  the 
box  and  atate  tbelr  case  and  explain  to  tlie  Crown  everything  which  the  Crown  may 
choose  to  require  explanation  u£  Unloas  that  is  done,  (says  the  attorney  general,)  I 
ask  you,  tbe  jury,  to  presume  in  my  favor  that  certain  circumstancee  and  facts,  which 
I  agree  do  nut  in  the  least  go  to  prove  the  case,  that  they  will  oonatitnte  a  proof  beoause 
they  constitute  a  presumption,"  because,  forsooth,  tbe  Crown  choose  to  say,  "We  can- 
not prove  the  case  of  foriiiiture;  we  cannot  prove  that  an  offense  baa  been  oommitted, 
bnt  wecan  prove  scraps  and  fragments  here  and  there  of  things  which  in  our  jndgment 
look  a  little  suBpicions,  and  we  will  throw,  therefore,  tbe  whole  burden  on  tbe  other  side 
of  coming  forward  and  proving  our  case."  It  is  not  onr  bnsineaa  b>  prove  a  case.  We 
come  here  on  a  charge  of  miademeanor.  We  come  here  on  a  charge  of  misdemeanor 
leading  to  a  forfeiture.  We  aak  the  Crown  to  prove  how  it  waa  that  on  a  bright  day  in 
Liverpool  their  officers  walked  in  and  seized  tbe  ship,  which  they  had  no  more  rigbf  to 
than  you,  gentleman  ;  or  I  ask  tbe  Crown  or  the  advisers  of  the  Crown,  to  prove  to 
the  letter  before  an  English  jury  that  they  had  acoiiired  clearly  and  distinctlv  the  right 
to  moke  tbe  Beiinre  which  iu  point  of  fact  they  did  make.  I  could  not  help,  when  I 
heard  tbe  opening  of  my  learned  friend,  tbe  attorney  general,  contraiting  what  my 
learned  frieud  said,  for  the  purposes  of  this  ca«H,  with  the  doctrine  which  I  had  heard 
elsewhere,  and  firom  a  very  able  ezponnder  of  the  law  in  each  cases,  and  of  the  duty  (rf 
the  Crown  in  snch  oases.    I  will  take  leave  to  read  to  yon  a  statement  of  what  was 
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ropposed  to  be  the  duty  ol  tlie  Crown  in  Bnch  cbboi.  I  will  tftke  leave  to  rend  to  yon 
a  etatemeot  of  what  was  nippoeed  to  be  a  BtKtement  of  wliat  was  stippoRed  to  be  the 
dnty  of  the  Crown  in  putting  inl^i  force  tbe  foreign  enliBtment  act.  That  statement 
was  naile  by  one  of  the  ofScere  of  the  Crown.  An  accneation  wna  made,  and  I  apt^k 
of  that  which  haa  been  referred  to  to-day,  and  referred  to  in  court.  Yon  know  a  (freat 
deal  bM  token  place  with  regud  to  the  Alabama,  and  all  that  hon  taken  place  abont 
the  Alabama  ii  a  matter  of  common  information.  Tbe  American  government  wiis  vei? 
mach  dinatitfied  that  tbe  British  goremment  did  not  try  «onie  parties  abont  the  Ala- 
bama. I  am  sure  I  have  not  tbe  least  Idea  whether  any  offense  was  or  was  not  cnm- 
mittfld,  but  I  know  perfectly  well  tbe  answer  which  waa  given  in  that  case,  and  which 
was  laid  down  apoa  tbe  judgment  of  oou  well  competent  to  tell  ns  the  modi  of  alleging 
a  forfeiture  or  proceeding  under  tbe  foreign  eolistroent  act.  The  adviser  of  the  Cniwn 
to  whom  I  have  ruferred  said :  "  The  United  States  government  have  no  right  to  com- 
plain If  the  act  in  quention  (that is,  the  foreign  ttnlistment  act)  is  enforced  in  the  way 
m  which  English  laws  are  usually  enforced  against  English  subjects,  on  evidence  and 
not  on  Buspicioii,  on  fiicts  aud  not  on  presumption ;"  I  pray  yonr  attention  to  that,—"  on 
beta  and  not  on  presumption ;"  "on  satisfactory  testimony,  and  not  on  the  mere  accn- 
BBtions  of  a  foreign  minbiter  or  his  agent ;"  and  if  he  had  said  "spies,"  it  would  have 
be«n  nearer  the  truth.  Now,  the  officer  of  the  Crown  who  laid  before  us  those  sound 
and  constitntioBal  principlea  waa  my  learned  friend  the  solicitor  general,  whom  we  have 
the  pleasnre  of  seeing  here. 

The  SoucrroR  Okm&rai-  And  he  adherea  to  Iverf  word  of  that. 

Sir  Hcqh  Cajwh.  I  know  my  learned  friend  too  well  to  snppose  that  be  would  de- 
part ttom  a  single  want  of  a  doctrine  so  sound  and  so  couBtitntional  as  what  I  have 
read;  and  if  he  were  not  the  conusel  in  this  case,  and  involved  tn  the  cxiguucios  tn 
which  oonnsel  are  sometlmee  involved.  I  know  he  would  not  depart  from  it  for  a  single 
Bnt  I  ask  yuu  to  apply  that  to  tbe  opening  of  his  colleague,  my  learned 

"'  '   'ng  that  part  of  the  doctriu6"on  "    ' 

I  not  any  facta,  bnt  I  will  prove  s 
,  ind  unless  yunhave  those  who  areac- 
e  coming  forward  as  witnessee,  and  being  examined  as  wit- 
neaeee,  petsousnadera  charge  of  committing  a  criminal  offense,  touderiug  themselvea 
to  be  examined  as  witnesses,  you  will  be  kind  enough  to  accept,  not  my  facts,  for  I 
have  not  got  them,  but  my  presumptions,  for  that  is  all  1  have  to  offer  yon." 

Now,  gentlemen,  this  reference  to  the  act  of  Failiament  leads  me  to  ask  yon  to  con- 
aider  a  subject  which  is  one  of  very  great  intereet,  and  upon  which  I  think  you  will 
not  be  unwilling  to  bear  with  me  a  little  while ;  I  mean  the  history  and  the  policy  of 
Qiis  foreign  enlistment  act,  as  far  as  it  is  necessary  for  ns  to  consider  it  on  tbe  present 
qaeetion.  It  is  a  great  and  important  qnestion ;  a  much  greater  question  than  tbe 
Talne  of  the  ship  Alexandra,  because  It  is  a  question  which  will  be  found  applicable 
not  merely  id  the  present  case,  but  to  a  number  of  other  cases  which  may  arise  in  this 
eonnCry,  and  which  will  be  found  to  be  uot  only  of  tbe  gravest  but  of  the  most  essen- 
tial importance  to  tbe  lueroantile  intotests  of  this  country. 

I  ongbt,  jwrhaps.  Just  to  take  notice  of  what  has  heeu  called  the  proclamation  of 
nentrality  in  this  case.     It  w      -   "  '  -  '"■  - .-_- 


t  was  read  to  you  with  some  oeremouyat  the  ci 
of  thecase  of  tbe  Crown,  as  if  it  had  the  slightest  bearing  on  the  case.  We  have  the 
happineaa  of  living  in  a  oonstitutlooal  country,  with  a  constitntional  form  of  govom- 
mtmt,  with  a  sovereign  who  never  tratingresses  that  constitntional  form  of  govprn- 
■tent ;  and  I  do  not  suppose  thut  you  will  nelieve  that  the  proclamation  by  the  Qneeu 
was  ever  meant  to  lay  down  any  law  not  to  be  fonud  in  the  act  of  Parliameut ;  and  we 
£ild  that  all  the  proclamation  did  wae  to  repeat  the  enactments  of  the  foreign  enlist- 
ment act,  to  inform  the  subjeets  of  this  country  that  there  was  such  an  act  of  Parlia- 
ment, and  that,  war  having  sprung  up,  and  this  country  remaining  neutral,  the  provi- 
■ioba  of  that  act  of  Parliament  would  have  to  be  observed  in  the  way  in  which  the  pro- 
Tiaiona  of  every  other  act  of  Parliament  would  have  to  be  observed.  Every  subject  of 
a  oonntry  is  supposed  to  know  the  laws  of  the  country,  whether  they  are  made  tlie  sub- 
jeot  of  a  proclamation  or  not;  therefore  we  may  put  aside  the  proclamation  as  not 
bearing  on  the  case. 

Xow,  it  la  said,  veiy  truly,  that  an  unfortonate  war  has  sprung  up  between  tbe  two 
porta  of  what  formerly  were  the  United  States  of  America.  It  is  said  that  we  are  nen- 
tnla  in  that  wai,  and  think  it  is  of  the  greatest  importance  that  we  should  under- 
atand  the  duty  of  the  subjeote  of  this  country,  as  tbe  subjects  of  a  neutral  country,  in 
a  commercial  point  of  view,  because  we  may  put  aside  any  qnestion  of  onr duty  with  ref- 
erence to  our  enlisti&g  in  the  army  of  the  belligerents,  for  I  do  not  suppose  that  any 
penon  before  me,  except  perhaps  a  few  of  the  witnesses,  have  the  least  idea  of  eulls^ 
mg  in  the  army  on  one  side  or  the  other.  There  can  be  no  doubt  that  eiilistiuf;  In  tbe 
army  of  a  belligerent  is  an  offense,  bnt  I  rather  ask  you  to  consider  tbe  position  of 
thing*  in  a  oommerclal  point  of  view.  I  say,  subject  to  my  lord's  correction,  but  with 
very  oonaiderable  conHdenoe,  and  I  think  I  wilt  prove  it  to  demonstration,  that,  pat- 
ting for  a  moment  what  is  called  tbe  foreign  enlistment  aot  oat  of  the  qaestim.  patf  . 
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t)Dg  it  aside  for  the  moment,  beyoDd  a]]  manner  or  eliadow  of  doabt  it  U  the  free  and 
ondiepoted  pririlege  of  the  saqjecta  of  a  neutral  power,  thore  beiiig  a  war  between 
two  belligerents,  to  trade  with  either  or  with  both  of  the  belli)(eTent8 ;  to  sell  to'  either 
or  both  ot  the  belligerent*  ahips,  and  anns,  aiid  munitions  of  war,  and  every  requisite 
for  war  which  you  can  suppose  io  au;  shape  or  form.  J  say,  beyond  all  doubt,  that  un- 
lesB  that  privilege  is  limited  by  act  of  Farliament,  it  is  clearly  and  beyond  dispnte  tlie 
privilece  of  every  subject  of  this  conntry,  this  country  being  neutral  in  this  war,  to 
sell  to  bclligereuts,  in  both  cases  or  in  eitiier,  ships  of  war,  ships  not  of  war,  mnnitiona 
of  war  and  anus,  and  every  reqoiwCe  which  can  be  thoaglit  desirable  for  tiie  porpose 
of  oarxyinp  on  the  war. 

Indeed,  if  common  rumor  ie  to  be  trusted,  I  am  not  sure  that  the  side  in  this  case 
which  is  represented  by  those  wbo  co-oporate  with  ray  learned  Mends  in  this  prosecu- 
tiou  have  not  l>eneBted  and  profited  by  this  mie  qnite  as  largely  as  the  other  parties 
in  the  contest.  But  nt  all  events  they  nad  a  perfect  right  to  do  so,  and  nobody  can  find 
fault  with  them  if  they  come  to  the  b«st  mailcet  wheie  they  can  get  every  Tequisit«  for 
oarryiog  on  the  war. 

Now,  I  want  you  to  consider  how  this  act  of  Parliament  came  to  be  passed;  becanse 
I  think  it  is  remarkable  how  strong  a  light  it  will  throw  on  the  whole  form  and  strnc- 
ture  of  the-act  of  Parliament.  Now,  I  say,  and  1  say  it  without  beaitation,  that  the 
intention  of  this  act  of  Parliament  never  was  to  futter  or  to  impair  bona  fide  commerce 
in  auy  way.  The  intention  of  the  act  of  Parliament  was  this,  and  this  only,  to  pre- 
vent warlike  expeditions  leaving  the  ports  of  this  country,  at  a  time  when  this 
country  was  neuter,  issuing  irom  the  ports  of  this  country  in  a  shape  and  form  in 
which  they  could  do  injury  to  either  belligerent,  and  thereby  enable  one  or  other  of 
the  belligerents  to  come  to  tlie  government  of  this  country,  and  say:  "Look  at  your 
port  of  Plymauth  ;  there  soiled  out  of  that  port  on  a  certain  da;  a  ship  fully  armed 
ready  to  capture  any  ship  ahe  might  meet  with.  Your  portfl  are  being  used  as  places 
of  safety  and  shelter  ;  armed  vessels  can  sail  out,  or  transports  or  store  ships  can  sail 
out,  prepared  to  do  all  the  mischief  in  war  which  a  transport  or  storeship  or  an  armed 
vessel  con  do." 

The  belligerent  government  wonld  say:  "Observe  the  consequences;  we  cannot  poTBue 
these  veaseu  into  your  port ;  we  cannot  go  iata  your  ports  to  take  out  a  privateer,  and 
yet  you  allow  a  privateer  t^  go  armed  from  yonr  porta  at  the  same  time  that  we  cannot 
enter  your  ports  to  destroy  that  vessel."  I  apprehend  that  that  was  a  very  Intelligible 
and  clear  principle,  if  we  find  that  that  was  toe  principle  which  was  proceeded  on. 

Now,  gentlemen,  what  was  the  history  of  the  act  of  1819  T  It  was  referred  to  in  a 
very  cursory  way  by  my  learned  tHeud,  and  I  think  we  should  have  a  more  clear  nnder- 
etandiiig  about  it.  I  dare  say  you  have  heard,  although  it  is  a  little  more  remote  from 
the  present  time,  that  the  possessions  of  Spain  which  lie  in  the  equatorial  districts  had 
revolted  from  the  sovemment  of  the  mother  couutry,  and  were  struggling  for  their 
independence  junt  lu  the  same  way  in  which  the  southern  States  are  said  to  be  strug- 
gling. At  that  time  there  was  great  interest  fett  for  these  revolted  Spanish  colonies. 
A  great  mujuiity  of  tbe  people  in  this  country  thought  that  they  hod  been  badly  treated 
and  oppressed,  aud  that  it  would  be  a  very  desirable  thing  if  they  could  free  themselves 
from  tbe  mother  country  and  set  up  a  govemmeut  for  themselves;  and  it  was  the  more 

'■"■  ' or  baring  come  to  an  end,  there  were  a  great  many  re- 

mployment,  and  there  was  a  great  disposition  ill  this 
1  tliis'  countjy— to  enlist  men  and  to  arm  ships  to  be  sent 

_,, r J  -o  Boour  the  seas  in  favor  tuid  support  of  these  revolted 

Spanish  colonies.  And  there  was  a  gentleman  of  great  note,  one  Sir  OreKor  McGregor, 
who  wne  a  sort  uf  commander-in-chief  in  this  country,  and  he  mBrsboJed  hie  men,  put 
bis  troops  on  board,  and  sailed  Irom  the  ports  of  this  country,  and  carried  war  across 
tbe  high  seas,  aud  committed  hostilities,  and  with  very  great  injury  to  the  mother 
conntry  of  Sj>aiD.  The  Spanish  ambassador  remonstrated;  he  said:  "Observe  the  posi- 
tion we  are  lu ;  you  ore  our  allies ;  our  navy  cannot  go  iDto  your  ports  and  make  war 
there,  but  we  see  anned  vessels  issuing  out  of  your  ports,  and  they  make  war  on  the 
high  seas,  and  we  must  ask  you  to  put  a  stop  to  your  country  being  mode  a  plaoe  for 
the  preparation  of  warlike  eil>editions." 

I  bad  the  cnriosity  to  refer  to  one  of  the  historians  who  writes  about  that  period, 
and  perhaps,  as  the  passage  is  not  very  long,  you  will  allow  me  to  read  the  paasagefh>m 
history,  which  in  a  iew  sentences  describes  the  state  of  tbiugs  at  that  time.  I  read 
from  Sir  Archibald  Allison  a  passage  as  to  the  history  of  this  oounCry  in  the  year  Iril9. 
He  says :  "  Another  subject  of  general  interest  was  discussed  in  Farliament  this  year, 
which  was  that  of  the  succors  clandeetiuelv  furnished  by  the  Brithh  to  tbe  insurgents 
in  South  America.  Ever  since  the  conhist  between  the  splendid  colonies  of  Spain  and 
the  mother  conntry  had  begun,  in  1810,  it  bad  been  regarded  with  warm  interest  in 
Great  Britain,  jmrtly  in  consequence  of  the  strong  and  instinctive  attachment  of  ita 
inhabitants  to  the  cause  of  &»idom  and  sympathy  with  all  who  are  engaged  in  assert- 
ing it ;  partly  in  consequence  of  the  extravagant  expectations  formed  and  fomented  by 
interested  parties  as  to  the  vast  field  that  by  the  iudepeudeuce  of  those  oolouies  would 
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bo  opened  to  British  oommerce  and  enterprise.  Bo  long  &■  the  war  in  Earopo  lasted, 
tlu8  iTrnpathy^  was  evinced  ouly  by  an  anxlons  observance  of  the  vtraggie,  for  the 
physical  resonrnes  of  the  conutry  were  entirely  absorbed  by  the  terrible  contest  with 
Napoleon.  But  when  peace  sncceeded,  and  the  armies  of  all  the  European  states  were 
in  great  part  rednced,  the  interest  takeu  in  the  cause  of  Soath  American  independence 
began  to  assnme  a  more  practical  and  efficient  form.  Great  nnmTierB  of  offlcers  from 
all  oonntries,  wearied  of  the  monotony  of  pacific  life,  or  t«mpted  by  the  high  nvnk  and 
liberal  pay  ofl'ered  to  them  in  South  America,  began  to  go  orer  to  the  ranks  of  the  in- 
aoigente,  and  ere  long  rendered  their  forces  greatly  more  formidable  than  they  had  pre- 
Tioilsly  been.  The  English,  prompted  by  the  love  of  freedom,  wandering,  and  adven- 
tate  which  seems  to  be  inherent  in  the  Anglo-Saxon  character,  were  soon  pre-eminent 
in  this  respect,  and  the  saccors  they  sent  over  ete  tung  assumed  so  formidable  an  ap- 
pewKDce  as  attracted  the  serioiiB  notice  of  the  Bpanishguvnmment.  Not  only  did  great 
nnmbenof  the  peninsular  veterans,  o (Beers  and  men,  go  over  in  smallbodies,  and  carry 
to  the  Insurgents  the  benefit  of  their  experience  and  the  prestige  of  their  fame,  bui  a 
British  adventurer,  who  assumnd  the  title  of  Sir  Oregor  McGregor,  cullecte<l  a  consid- 
erable expedition  in  the  harbors  of  this  coniitry,  with  which,  in  British  vessels  and 
under  the  British  Bag,  be  took  possession  of  Portnbello,  in  South  America,  then  in  the 
nudiaturbed  possession  of  Spain,  a  conntry  at  peace  with  Great  Britain.  This  violent 
"    '  n  len  to  Btronj  -----  -t.  -    ^.^-n — ,_..    , 


aggression  len  to  strong  rentonstranees  on  the  part  of  the  Spanioh  government,  in  con- 
•equence  of  which  the  goremment"  {that  is,  the  En jflish  government)  "  bronght  in  the 
forei^  enlistment  bill,  which  led  to  violent  debates  in  both  bonsee  of  Parliament." 

Tlua  was  the  history  of  the  foreign  enlistment  bill  being  brought  into  the  House  of 
Conunouft.  I  cannot  help  thinking  that  it  is  worth  while  observing  the  state  of  the 
CDnntry,  described  in  a  few  sentences  at  that  time  b;  one  of  the  greatest  ministers  we 
erer  had,  the  antbor  of  the  foreign  enlistment  bill,  Mr.  Conning.  He  had  a  great  deal 
of  opposition  to  contend  with  in  the  House  of  Commons,  and  he  pnt  the  state  nf  things 
with  regard  to  the  position  of  the  conntry  in  this  way.  He  said:  "What  would  be  the 
result  if  the  Honce  refused  to  arm  government  with  the  means  of  maintaining  nen- 
tralityt  Government  wonldthen  possess  no  other  power  than  that  which  tbey  uxbrcised 
twxi  years  ago,  and  exercised  in  vain.  The  House  would  do  well  to  reflect  surionsly 
before  they  placed  government  in  so  helpless  a  situation.  Do  honorable  and  learned 
gentlemen  realty  think  it  would  be  a  wholesome  state  of  things  that  troops  for  foreign 
service  should  b«  parading  about  the  streets  of  the  metropolis,  without  any  power  on  the 
part  of  the  government  to  interfere  to  prevent  it ;  that  that  very  moment  such  wrs  the 
casein  some  parte  of  the  empire,  and  he  hod  bnt  little  doubt  but  that  in  a  very  short  time 
the  practice  would  be  extended  to  London."  AndBgHinhesaid,inalaterpartof  thesame 
speech:  "Ministers  did  not  apply  to  Parliament  for  this  aid  nntil  they  had  tried,  withont 
eiTeot,  all  the  means  which  were  in  their  power.  If  they  were  not  now  vested  with  the 
requisite  authority,  if  before  next  snmmer  the  country  should  exhibit  a  scandalous  and 
disgraceful  scene  of  lawless  bands  of  armed  men,  raised  for  foreign  service,  parading 
through  the  streets,  let  not  the  ministers  be  blamed,  for  they  had  warned  Parliament 
of  the  danger,  and  had  called  on  them  to  prevent  it." 

Therefore  the  kind  of  evil  which  was  fi^lt  in  the  year  1819,  and  which  was  to  he 
guarded  against,  was  that  of  fitting  out  regular  expeditions  with  arms  and  with  troops 
in  this  country,  some  marshaling  troops  together  and  preparing  ships  to  receive  them, 
and  arming  ships  for  the  purpose  of  carrying  on  a  war  on  the  high  seas — that  was  the 
state  of  things  which  had  to  be  dealt  with  at  the  time  when  the  foreign  enlistment  act 
was  bronght  iu. 

Now,  geuttemen,  I  come  to  the  act  of  Parliament  itaeif,  for  the  purpose  of  asking 
yonr  att«ntion  tn  the  infonnatinu  which  the  act  of  Parliament  gives  us  on  the  subject. 
Now,  you  know  it  is  a  very  convenient  plan,  in  tbe  first  place,  t«  see  in  the  preamble, 
as  it  is  called,  uf  an  act  of  Parliament,  what  it  states  to  be  tbe  evil  to  be  guarded 
agwnst  and  to  be  remedied  by  the  act  of  Parliament.  And  the  preamble  tells  us  this. 
It  says :  "  Whereas  the  enlistment  or  engagement  of  his  Mtyesty's  subjects  to  serve  in 
war  on  foreign  service,  without  his  Majesty's  license,  and  the  fitting  oat  and  equipping 
and  arming  of  vessels  by  his  Majesty's  subjects  for  warlike  operations,  on  or  against  tbe 
dominions  or  territories  of  a  foreign  prince,  may  be  prejudicial  t«  and  tend  to  euduiger 
thepeaco  and  welfare  of  this  kingdom." 

Therefore  yon  will  see  that  what  is  provided  here  is  this :  It  is  directed  against  his 
MnJesty's  subjects  engaging  in  war  on  their  own  acconnt.  That  is  the  essence  of  the 
offence  as  described  in  the  preamble  of  the  act  of  Parliament,  The  act  of  declaring 
war  or  peace  is  with  the  sovereign  of  this  realm.  If  the  sovereign  chooses  to  remain 
nenter.it  ianot  tobe  tolerated  that  someofhisBubjectasbaU  saj;  "  Wp  will  become  bel- 
ligerents on  our  own  acconnt;  we  will  have  a  little  expedition ;  we  will  marshal  troops 
and  arm  ships :  we  will  carry  on  war  on  our  own  account ;  and  If  we  happen  to  find 
an  enemy  with  whom  we  can  cope,  we  will  make  plnndor,  and  so  benefit  ourselves."  I 
apprehend  that  is  entirely  a  constitutional  view  of  the  position  of  the  suvereigu  and 
of  the  subjects  of  this  eonnti?.  The  sovereign  is  the  arbiter  of  peace  and  war.  Th» 
enltjects  have  no  right  to  interfere  with  the  exercise  of  the  rights  of  tbe  sovereign,  aud  - 
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H  ifl  perfeetl J  Idle  for  tli«  sovereifrn  to  s»y,  "  I  choose  to  renuin  at  peace,"  if  tbe  rab- 
jects  of  the  country  Breeach,  accortjug  to  theirown  will,  tobe  allowed  to  engaRB  in  w»r 
and  fit  out  warlike  expeditions  on  their  own  acconn  t.  Because  if  twenty  or  one  hundred 
men  in  Liverpool  choose  to  fit  out  a  warlike  eipodition  to  attack  and  injure  one  bel- 
Ugereot,  twenty  or  ooe  hundred  men  in  London  may  choose  to  fit  out  a  warlike  esjiedi- 
tiou  to  attack  and  Iqjure  the  other  belli  jjertint,  and  yon  wonld  hare  tjiin  state  of  things, 
the  eovereisn  uf  this  country  sayinfc,  "  I  choose  to  remain  at  peaoe ;  my  view  ia  that 
there  ^ould  be  no  war  on  the  part  of  this  country ;"  and  you  wonld  have  the  whole  or 
a  great  part  of  the  subjects  of  the  country  engaged  in  war  mtd  carrying  on  expeditions 
against  the  will  of  the  sovereign  and  on  their  own  account.  Therefore,  as  I  said,  th»t 
is  the  state  of  things  to  be  prevented.  That  was  the  state  of  things  in  IBIS ;  that  was 
the  state  of  things  under  which  Sir  Gregor  McGregor  wm  making  hiniself  a  petty  sov- 
ereign under  the  sovereign  for  the  pnrpoee  of  carrying  on  the  war,  and  that  is  wbat  is 
struck  at  under  the  act  ol  Parliament.  Carrying  tuat  view  with  n«  into  the  oasewhidi 
we  have  to  deal  with,  I  think  we  shall  find  a  very  clear  and  distinct  explanation  of  the 
seventh  clause.  How,  in  the  first  place,  I  will  call  your  attention  tu  this — that  tbe 
gist  of  tbe  offense  which  is  spoken  of  in  the  seventh  section,  whatever  the  offense  may 
be,  is  that  the  offense  must  be  committed  within  the  United  Kingdom.  If  a  sulyect  of 
her  ll^eaty  doee  the  act  out  of  the  United  Kingdom,  it  is  no  ofienae  at  all ;  it  is  not 
like  every  other  prohibitory  act  which  we  are  acquainted  with,  because  every  other 
prohibitory  act,  if  it  prohibits  a  thing  to  be  done,  prohibits  its  being  done  by  tbe  aub- 
Jects  of  her  M^esty  everywhere.  But  it  is  not  so  by  tbe  foreign  enlistment  act.  It 
admite  that  the  suVjects  of  the  Qneen,  if  they  are  not  in  the  conulry,maydowhattbey 
pteaae  so  far  as  the  foreign  enlistment  act  is  ooncemed,  and  what  is  not  to  be  done  ia 
only  not  to  be  done  within  tbe  country.  And  that  leaves  out  what  I  took  tbe  liberty 
of  eobmitting :  tbat  the  whole  object  of  tbe  act  of  Parliament  of  ldl9  was  to  prevent 
tbe  ports  of  this  country  becoming  arsenals  for  tbe  benefit  of  one  or  the  other  of  two 
belligerent  powers,  out  of  which  expeditious  might  issue  in  this  way.  Tbey  might 
issue  out  of  the  porta  of  one  of  the  belligerent  powers  themselves.  Therefore  the 
seventh  section  begins  with  saying  tbat  the  pemn  SQppoaed  to  commit  the  offense 
(ifberward  describtMl,  must  do  it  within  some  part  of  her  M^}eBty's  dominions,  and  tha 
offense  cannot  bo  committed,  anywhere  else. 

The  next  very  remarkable  thing  which  I  wonld  venture  to  call  ynnr  attention  to 
npoQ  this  section  is  this;  There  is  not  the  least  prohibition  against  building  a  ship; 
there  is  not  a  word  said  in  the  section  about  prohibiting  the  building  of  a  ship  or  ves- 
sel j  there  is  nut  a  word  said  about  selling  a  ship  or  vossel.  Beyoud  all  doubt  and 
controversy,  consistently  with  every  word  in  this  section,  yon  may  build  a  ship  or  ves- 
sel in  any  way  you  think  fit  and  with  any  purpose.  1  will  add,  although  it  is  not  at 
all  necessary  for  my  case  to  pat  the  case  so  nigh,  with  any  purpose  you  hke.  There  is 
no  suggestion  in  auy  part  of  tbe  section  tbat  it  is  criminal;  tbat  it  is  an  offense  against 
tbe  act  of  Parliament,  to  be  punished  by  forfeiture  or  otherwise,  to  bnild  or  oonstruct 
a  ship.  Tbe  only  words  used  are  words  which  suppose  that  a  ship  is  to  be  built,  because 
the  words  are  "equip,  fit  out,  or  arm  a  ship  or  vessel,"  and  I  take  It  you  cannot  equip,  fit 
out,  or  ann  a  ship  or  vessel  nntil  the  vessel  is  built.  It  is  assnmed,  tberefore,  that  the 
building  of  the  ship  is  a  perfectly  barmless  act ;  whatever  may  be  the  meaning  of  tbe 
words  afterward  used,  equipping,  fitting  ont,  or  arming,  is  a  matter  tJ>  be  done  to  the 
ship  or  veesel  which  is  so  supposed  to  be  a  ship  or  vessel  that  may  be  built. 

How  I  will  go  on,  and  I  think  you  will  see,  when  I  read  the  section,  that  tbe  next 
thing  you  must  consider  is  this.  1  submit  it  to  my  lord,  and  I  put  it  to  you,  gentlemen, 
•S  a  matter  1  think  yon  wOl  quite  follow,  because  it  is  not  a  matter  of  law  at  all,  but 
a  matter  of  common  sense  and  understanding,  that  tbe  meaning  of  this  section  and 
tbat  which  ia  described  in  it  is  this;   It  means  throuf(hout,  that  the  person  who  ia 

rken  of  in  tbe  section,  and  who  is  supposed  to  equip,  fit  out,  or  arm  a  vessel,  is 
person  who  has  the  intent  to  omise  on  bis  own  account,  or  for  bis  own  purposes 
to  cruise  and  to  commit  hostilities  against  a  furejgu  nation  with  that  ship  or  vessel. 
And  it  fails  ia  exactly  with  what  I  have  shown  you  was  the  policy  and  history  of  the 
aot  <rf  Parliament,  an  act  directed  wainst  persons  doing  those  very  tbings,  fitting  ont, 
arming  privateers,  for  the  sake,  with  those  privateers,  of  cruising  and  committing  hos- 
tilities out  of  the  ports  of  this  country.  Then  yon  will  see  it  is  quite  apparent  that  what 
is  contemplated  by  this  fict  of  Parliament  is  this:  there  m net  be  an  equipping,  fumleb- 
ing,  fitting  ont,  or  arming,  or  an  intent  to  do  that  within  the  kingdom,  and  in  such  way 
that  yott  shomd  omise  and  commit  hostilities.  I  need  not  tell  yon  tbe  word  "cmise" 
ia  a  technical  word.  We,  in  comraonparlance,  talk  of  cruising  perhaps  in  a  yacht;  bot 
cmislng,  oonpled  with  the  words  "  committing  hostilittes,"  is  a  technical  term  applied 
to  vessels  of  war,  which  omise  lor  the  purpose  of  committing  hostilities.  Tberefore  I 
apprehend  that  wbat  you  have  laid  down  m  this  section  yon  must  narrowly  and  ac«D- 
rately  carry  with  yon  in  your  mind  in  the  consideration  of  this  case.  Tbe  only  thing 
which  this  section  strikes  at  is  this;  some  person  in  this  country,  who  has  the  contract 
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tilitin,  he  bein);  the  Judge  »nd  the  artuter  and  deteimineT  whethet  he  will  or  will  Dot 
oraise  and  commit  hostilities.  And  yon  must  have  further  this :  the  ship  armed,  or 
c^iiippwl,  or  fitted  oat  in  snch  a  way  as  will  make  her  such  a  ship,  as  well  at  the  time 
sbe  iCATea  this  coantry,  for  that  is  the  point,  be  competent  and  ahle  to  cmiae  and  com- 
mit hostilities.  Beoanse,  I  say  it  with  confluence,  that  it  is,  apon  the  hiafory  of  this  not 
of  Parliament,  raitirelyopen  to  any  person  to  bnild  a  ship  in  this  wiiy,  to  sell  that  ship, 
eTsn  and  thongh  she  may  be  competent  to  be  converted  into  a  ship  of  war,  tn  either  of 
the  bellieerent  powers;  and  the  oirenmstance  that  he  might  know  that  after  hIio  was 
sold  to  tbe  belligerent  power  she  mig^ht  be  used  in  a  particular  way  has  nothing  to  Bay 
to  it.  He  is  not  the  person  who  arms  and  eqnips  the  ship  to  cmiBe  and  coiuiiiit  boatil- 
ities  nnless  ha  baa  the  intention  of  arming  her  in  snob  a  way  as  that  when  she  leaves 
the  port  she  will  he  in  a  state  to  cmlse  and  commit  bostilitiee. 

Kow,  gentlemen,  before  I  leave  tbe  act  of  Parliament  1  ought  to  fortify  this  argnmeat 
by  that  which  seems  to  me  to  reflect  very  much  upon  it.  And  hra«  I  will  bi!g  my  lord's 
attention  also  to  what  1  am  going  to  submit,  namely,  tbe  eighth  section,  becanati  yoa 
b*Te  anotbei  section  npon  which  you  bave  not  heard  a  word  yet,  whith  is  nnt  iuolnded 
Id  any  of  the  counts  of  this  indictment,  but  which  seems  to  me  to  show  in  the  clearaet 
manner  the  object  and  intention  of  tbe  act  of  Parliament.  The  eighth  section  lieals  in 
the  ease  of  actual  ships  of  war  about  which  there  is  no  doubt  at  all,  sbips  of  war  com- 
ing into  harbort  In  this  country,  and  wanting  something  in  the  shape  of^equipmeat,  an 
addition  to  their  inventorlBS  or  their  stores.  It  deals  therefore  with  tbe  case  of  a  ship 
of  a  foreign  country  comine  to  do  repairs  in  our  own  oonntry. 

Does  it  say  that  a  shipof  that  kind  that  comes  to  one  of  our  harbors  sbotl  have  uotbing 
fhmished  tn  hert  Mo  equipment  furnished,  no  sapplies  fumishud  to  itT  Nothing  of 
the  Und.  The  only  thing  that  it  says  is  this:  A  ship  of  war  coming  into  oue  of  onr 
harbors  shall  not  bave  in  our  harbors  the  number  of  its  guns  iucreased,  or  the  gnns 
ohanged,  smaller  for  larger,  or  an  equipment  for  war  fhmiahed;  not  an  ordinary  equip- 
ment, but  an  eqnipment  Ibr  war,  leaving  it  nearly,  therefore,  at  the  will  of  any  one  in 
this  oonntry,  with  regard  to  the  uationu  ship  of  war  of  a  beliigereut  state  which  comes 
into  one  of  our  harbors,  to  supply  that  sbip  with  an  eqnipment,  witbmeanH  of  repairing 
sea  damage,  with  masts  and  nails,  provided  you  do  not  sapply  her  guns,  or  warlike 
equipment,  which  of  conrse  would  mean  somethiug  in  tbe  nature  of  gnus,  or  gun  slides, 
and  soon.  We  have  heard  how  that  clause  has  been  acted  on, because  you  will  remem- 
ber that  very  early  in  this  unfortnnate  Amcoicau  contest  there  came  a  ship  into  tba 
harbor  of  Southainpton— I  really  forget  whether  she  belonged  to  the  southern  navy  or 
to  tbe  nDrthem — I  mean  the  Tusoarora.  There  were  some  of  each.  There  was  the 
Tnaearora,  and  there  was  another  ship,  the  Nashville.  One  or  other,  or  both,  bad  sus- 
tained sen  damage.  They  were  allowed  to  repair  and  refit  in  the  harbor  of  Southamp- 
ton, beeanse  that  with  whjoh  they  were  repaired  or  refitted  was  not  a  warlike  equip- 
ment, was  not  an  increase  or  alteration  of  gnns,  and  was,  therefore,  perfectly  legal  and 
perfectly  harmless  within  the  foreign  enlistment  act. 

Bm  1  will  not  atop  there,  because  I  will  show  you  that  this  which  I  submit  bsa  beet) 
the  construction  of  the  act  of  Parliament  and  tbe  mesuing  and  the  object  of  it,  al- 
though we  have  not  had  in  this  country  a  case  tried  under  t£is  act  of  Parliament;  has 
been  tbe  meaning  attached  tu  the  act  of  Parliament  by  tbe  statesmen  and  lawyers  of 
this  country  from  time  to  time,  and  by  autuorities  to  whiob  those  who  promote  the 
present  proceeding  of  the  Crown  will  have  respect.  1  meau  the  autbonties  of  the 
American  courts.  A  similar  meaning  has  been  affixed  to  the  American  foreign  enlist- 
ment act,  which,  yon  will  remember,  the  attorney  general  told  you  was  passed  at  two 
different  intervals  in  the  United  States,  snd  which  might  be  taken  to  be  tbe  precnrsor 
and  the  model  or  exemplu'  of  our  aot  of  Parliament.  There  is  a  very  remarkable 
thing,  whioh  I  find  in  one  of  tbe  American  state  papers,  which  I  will  refer  to  here, 
npon  the  snlgect,  merely  to  show  yon  the  footing  on  which  this  dootrlne  has  been  put 
in  America.  At  tbe  very  time  when  the  first  American  enlistment  aot  was  passed,  the 
great  and  iUustrious  man  who  then  swayed  the  destinies  of  America,  I  mean  Washing- 
ton, was  the  President ;  and  he  had  ordinances  issued  to  the  various  ports  in  America, 
informing  their  fiwn  officers  what  things  were  lawftal  and  what  were  nnlawfnl  with 
regard  to  the  equipment  of  vessels,  there  being  at  that  time  a  war  in  which  Ameritut 
took  no  part.  Now,  I  will  Just  read  you  in  a  tew  sentences  the  instructions  issued  by 
Washingtonto  theoffloersof  theontports.  In  the  Brst  place  he  says  this;  "Equipments 
in  the  ports  of  the  United  States  of  vess^  of  war,"  that  is  the  first  thiu^,  "  in  tbe  im- 
mediate service  of  the  government  of  any  of  the  belligerent  parties,  which,  if  done  to 
other  vessels,  would  be  of  a  doubtful  nature,  as '  being  ^plicable  cither  to  commaroe 
or  to  war,  are  deemed  lawful."  There  is  no  harm  in  ^t.  If  tbe  equipments  are  of  a 
doubtfnl  character,  if  they  would  be  nsefnl  to  a  vessel  of  war,  if  they  would  be  nsefnl 
also  for  purposes  of  commerce,  then,  if  they  are  oselhl  to  a  vessel  of  war,  those  equip, 
ments  may  be  made.  Then,  further :  "  Equipments  in  the  porta  of  the  United  States 
by  my  of  the  parties  at  war  with  France  of  vessels  Stled  for  merchondUe  and  war, 
whether  with  or  witbont  commissions,  which  are  doubtful  in  their  oature,  ns  beinfi 
i^plioable  either  to  cobudnw  oi  war,  ate  deemed  lawful."    And  in  1^  nwni^flrh 
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Therefore  we  have,  in  the  very  flrat  year  when  the  American  enlistment  act  paeaed, 
this  coiiitnivtion  put  upon  it  by  the  jjcreateat  toMi  Aoierica  eTet  saw,  Washmfcton. 
Yon  have  him  proiioancinK  that  which  m  deemnd  unlawftil  as  nimply  pnttintt  on  board 
miiuitioDS  or  arms  of  war,  and  aaythiug  which  may  ierre  tlie  twofold  purpose,  and 
which  is  iisefnl  to  either  pnrpoee,  is  perfsctiy  harmless. 

But  it  does  not  stop  there,  becaose  I  will  show  yon  auttioritiea  which  oome  much 
nearer  home,  and  which  are  even  mnch  clearer  than  that.  I  will  tell  yon  what  hap- 
pened in  thia  country  in  1830,  which  was  at  a  time  much  nearer  the  forsi;^  enlistment 
act,  and  when  there  were  many  men  alive  who  had  taken  part  intLe  foreign  enliHtment 
act.  In  1830  the  war  in  Portugal  was  going  on,  the  civil  wot  between  Don  Mignel  and 
the  former  Queen  of  PortugaL  There  were  a  great  many  parties  In  this  country  who 
were  opposed  to  Don  Miguel,  and  there  were  obtain  persons  who  were  supposed  to  ba 
very  much  in  his  favor.  There  came  to  the  shores  of  this  conntry,  I  think  Ptymoatli, 
e  refugees  from  Portngal.  and  they  had  some  ships  there,  and  they  lived  at  Plv- 
'*'',  and  ultimately  they  aailef*  Aw.«..  Tii*-n./^»*i.  {»  «haif  bTiSty  TKarf  ha  a  nn  <!*«»■  m 
hip,  bnt  it  turned  ont  thai 
.  n  some  other  vessel,  and  tl  , 
their  arms  on  board  their  own  veasel. 

Them  was  an  attempt  made  to  stop  them  sailing  from  this  oonnt^,  but  they  were 
allowed  to  saiL  But  when  it  was  found  that  they  were  at  Tenieira,  and  that  they 
were  going  to  land  there,  (Teroeira  at  that  time  being  in  possession  of  Dou  Migael,) 
some  of  our  cruisers  fired  on  them  and  intercepted  them.    A  very  stormv  debate  took 

Flace  in  the  House  of  Commons  as  to  whether  out  cruisers  were  Jnstifleif  in  doing  this, 
will  tell  you  for  what  purpose  I  am  mentioning  it.  It  was  said  then  on  the  part  of 
the  govenmient,  "Well,  but  we  have  a  right  to  stop  these  vessels  off  Teroeira,  b«caiue 
it  is  quite  true  tJiey  did  not  go  away  from  the  shore  of  England  in  an  armed  vessel,  bat 
they  did  the  same  thing ;  they  sent  their  armament  before  ti<em,  and  they  sent  to  take 
It  np,  and  that  was  clearly  an  offense  within  the  foreign  enlistment  act."  They  mi^t 
have  been  tried  for  it;  and  that  was  the  defense  made  for  all  the  cruisers  ttring  on  tliem 
off  Tereeira.  At  that  time  the  House  of  Commons  had  the  benefit  of  the  advice  and 
assistance  of  a  very  eminent  man,  Mr.  Hnskisson.  He  had  been  the  colleague  of  Mr. 
Canning  at  the  time  the  foreign  enlistment  act  was  passed.  Some  person  said  in  the 
debate  that  the  policy  of  Mr.  Canuiug  would  have  approved  of  what  was  done  with 
reference  to  those  ships  off  Tereeira.  It  is  to  Mr.  Hnekisson's  own  policy  in  the  foreign 
enlistment  act  that  1  now  want  to  call  your  attention.  Now,  what  Mr.  Hnskisson  said 
was  this  :  He  said  he  was  induced  to  troable  the  House  by  the  reference  that  bad  been 
made  to  Mr.  Canning  and  Mr.  Canning's  views  on  the  enlistment  act.  He  said  :  "  It 
might  be  sapposed  from  bis  right  honorable  friend's  (Sir  Robert  Peel's)  remarks  that 
during  the  filteen  years  we  had  been  at  peace  our  neutrality  had  never  been  violated. 
Had  he  forgotten,  then,  the  repeated  complaints  made  by  Turkey,  and  had  he  forgott«a 
that  to  those  cnuipluiats  we  had  constantly  replied:  'We  will  preserve  our  uentrallty 
within  our  dominions,  but  we  will  go  no  further.'  Tarkey  did  not  understand  our  ex- 
planation, and  thought  we  might  summarily  dispose  of  Xiord  Cochrane  and  those  other 
subjects  of  bis  M^csty  who  were  assistiuK  the  Greeks-  To  its  remonstrances  Mr.  Can- 
ning replied,  and  his  right  houoreble  friend,  being  then  a  oolloagiie  of  Mr.  Canning, 
most  be  considered  a  party  to  his  opinions :  '  Ships  may  leave  this  country  as  matter 
of  merchandise,  and,  however  strong  the  general  inconvenience,  the  law  cannot  inter- 
fere to  stop  them.  It  is  only  when  3ie  elements  of  armaments  are  combined  that  they 
oome  within  the  purview  of  the  law ;  aud  if  that  combination  does  not  take  place  tiU 
they  have  left  this  country,  we  have  no  right  to  interfere  with  them.'  Those  were  the 
words  of  Mr.  Canning,  who  extended  the  doctrine  to  steam  vessels  and  yachts  that 
might  afterward  be  couverted  into  vessels  of  war ;  and  that  appeared  quit«  consliteot 
witii  the  acknowledged  law  of  nations.  When  his  right  honorable  friend  placed  so 
much  reliance  on  the  authority  of  Hr.  Canning,  he  could  only  accunuf  for  hie  having 
overlooked  this  remarkable  pass^e  by  his  perceiving  that  it  contained  a  complete  con- 
tradiction of  the  doctrine  laid  down  by  hie  right  honorable  friend.  His  right  honor- 
able  friend  made  it  a  part  of  his  case  that  the  elements  of  armament  were  not  oom- 
bined  when  the  refugees  leJt  our  shores  for  Teroeira,  and,  according  to  the  opinion  of 
Mr.  Canning,  therefore,  the  government  bad  no  right  to  interfere  with  them."  And 
further  on  Mr.  Huskisson  proceeds  to  say :  "  He  would  tell  his  right  honorable  friend 
that  if  he  acted  on  this  doctrine  and  purauod  such  a  policy,  he  would  not  keep  for  ten 
months,  mnch  leas  ton  years,  this  conntry  out  of  war.  At  the  very  moment  be  was 
speaking  arms  and  clothing  were  about  to  be  sent  ont  of  this  conntry  to  belligerents. 
Were  they  to  be  stopped,  or  were  they  to  be  followed  and  brought  back  T  lie  believed 
the  answer  would  be,  No  ;  and  if  it  were  Yes,  of  what  use,  lu  would  ask,  wonld  be 
our  skill  in  building  ships,  manufacturing  arms,  and  preparing  instruments  of  war,  if 
wrengly  to  sell  them  to  all  belligerents  were  a  breach  of  neutrality."  . 
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Qentlemen,  bb  ire  He  told,  and  told  trnVr,  that  tbere  n«Ter  nas  a  caae  before  tried 
in  one  af  these  eonrU  when  tbe  policy  and  conatmction  of  the  forel|jpi  enlistment  act 
haa  been  bronicht  under  the  notice  of  the  court,  snrely,  at  all  events,  we  maj  look  to 
this,  that,  in  lt)30,  a  miniater,  Mr.  Haikisaon,  tajt:  "Yes,  truly,  there  never  has  been  a 
case  tried,  but  minister  after  mlnisHr  has  been  applied  to  to  interfere  on  the  principle 
and  pobcy  of  the  foreini  enlistment  act.  Mr.  Canning  has  been  applied  to  on  behalf 
of  the  goTemment  of  Turkey,  and  what  has  Mr.  Canning  said  a^ain  and  again — tbe 
miniBter  who  introduced  the  act  iu  qneation — 'that  onleBS  yon  sDowme  that  there  ia 
the  combined  element  of  armament,  so  that  the  ship  may  leave  this  country  as  from 
an  araeual,  armed  and  equipped  and  ready  for  war,  if  that  combination  does  not  take 
place  in  thia  country,'  there  la  no  ofl^se  under  the  act  of  Parliament  f  and  I  extend 
that  to  steam  veaaela  and  yochta  equally.  That  is,  they  are  capable  of  being  converted 
Into  veaaels  of  war;  and  if  that  were  not  so  there  would  be  an  end  to  tbe  advantage 
which  this  country  haa  Id  the  bnildinK  of  ships,  and  tbe  country,  in  place  of  being  pi»- 
■erved  nentral,  wonld  not  be  kept  ont  of  war  for  one  year  if  yon  could  say  that  those 
making  their  livelihood  by  snch  means  were  prevented  horn  selling,  so  long  as  they 
Bold  equally  to  all  comers ;  because  you  may  deywnd  on  it,  that,  let  the  law  be  laid 
down  aa  the  Crown,  for  the  sake  of  tbe  United  States  conaul,  would  sek  it  to  be  laid 
down,  and  you  will  put  an  end  in  the  most  summary  wny  to  one  of  tbe  great>eBt  induce- 
ments which  exists  to  continue  the  aubjecta  of  thia  country  nentral,  and  of  the  peace; 
for,  if  yon  abow  tbesnbjecta  of  this  country  that  their  commerce  is  to  be  tampered 
with  and  hatSMed  at  the  will  of  one  or  other  of  the  belligerent  powers,  the  people  of 
this  conntry  will  say:  "Let  us  have  done  with  neutrality,  we  bad  much  better  be  at 
war ;  we  shall  e«a»pe  the  snrveUlance  of  the  United  Stat«B  spies ;  we  would  rather  be 
*t  war  than  be  in  tne  potiltion  of  thoee  whoae  acta  are  to  be  regulated  and  under  the 
ooDtrol  of  the  United  Statea  consul." 

Now,  I  go  further.  I  said  I  would  show  ynu  an  authority  which  at  all  evenfa  the 
United  States  KciTemment  cannot  dispute,  and  I  will  tell  yon  a  very  remarkable  case*  . 
which  occfirrea  in  Amerioa  on  that  point.  There  was  a  ship  in  America  calloil  tbe 
Independencia.  She  had  mode  a  priie  at  (wa  somewhere  about  the  year  l&il  or  1822, 
knd  the  qneation  waa  whether  she  had  made  a  lawful  capture;  and  it  waa  a  anit  in 
one  of  the  courts,  in  the  Bapreme  Court  of  the  Uuited  6tat«B.  Now,  the  Indepeudencia 
had  no  right  to  make  that  pri«e  or  to  make  that  capture,  and  I  will  tell  you  why. 
They  said,  the  Independencia  herMlf  baa  broken  the  foreign  enlistment  act.  She  left 
in  a  time  of  war,  wheti  there  waa  war  between  two  foreign  countriea,  and  when  the 
United  Stutea  waa  neutral.  She  left  a  port  of  tbe  United  Statea  as  an  armed  vessel, 
to  be  sold  to  and  tntnaferred  to  one  of  the  belligerent  powers.  Therefore,  having  so 
left  the  port,  any  prize  made  at  sea  would  nut  be  a  lawful  prise.  Now,  T  will  state 
wbat  is  laid  by  an  eminent  Judge,  well  known  to  my  lord,  Mr.  Juatioe  Story.  The 
Tolnme  from  nhicb  I  am  reading  is  tbe  7tb  Whcal«n's  Reports  of  the  Supreme  Court, 

fiage  334.  Now,  the  story  abont  ber  history  is  told  in  a  sentence,  and  told  by  the 
earned  Jndge.  He  says,  in  Jannory,  1616,  thia  ludependencia  "  waa  oriir iually  bnilt  and 
equipped  at  Baltimore  as  a  privateer,  during  tbe  late  war  with  Great  Britain,  and  was 
then  risged  as  a  schooner,  and  called  tbe  Mammotb,  and  cmiaed  against  the  enemy. 
After  the  peace  she  was  rigged  aa  a  brig  and  sold  by  her  original  owners.  In  January, 
1816,  she  wae  loaded  with  a,  cargo  of  munitiona  of  war  by  ber  new  owners,  (who  are 
jnbabitanta  of  Baltimore,)  and  being  armed  with  twelve  guns,  conatituting  a  part  of 
ber  original  armament,  she  was  dispaXcbed  from  tbat  port,  under  the  command  of  tbe 
claimant,  on  a  voyage,  ostenaibly  to  the  northwest  coast,  but  in  reality  to  Buenos 
Ayree.  By  tbe  written  iustruotions  given  to  tbe  Buperoarifo  on  this  voyagje,  be  waa 
authorized  to  sell  tbe  vessel  to  the  gnvemmont  of  Buenos  Ayrea,  if  he  coqIu  obtain  a 
suitable  price.  She  duly  arrived  at  Bnenoa  AJrres,  having  eierciaed  no  act  of  boatility, 
bnt  sailed  nndor  tbe  protection  of  tbe  Amenoan  flag  dnring  tbe  voyage.  At  Bnenoa 
Ayres  the  veeeel  waa  sold  to  Captain  Chaytor  and  two  other  persona ;  and  soon  after- 
ward she  assnmed  the  flag  and  character  of  a  public  ship,  and  was  nuderatood  by  the 
crew  to  have  been  sold  to  tbe  government  of  Buenos  Ayres;  and  Captain  Chaytor 
made  known  these  facta  to  the  crew,  and  asserted  that  he  bad  become  a  citizen  of 
Bnenoa  AyrcA ;  and  had  received  a  oommiseiou  to  command  tbe  Tvasel  aa  a  national 
ship,  and  invited  the  crew  to  enlist  in  tbe  service ;  and  tbe  greater  part  of  tbem  ac- 
cordingly enlisted,  From  this  period,  which  was  in  May,  1816,  the  public  fuuctionarioa 
of  our  own  and  other  foreign  governments  at  that  port  considered  tbe  vessel  as  apnhllo 
ship  of  war,  and  such  waa  her  avowed  character  and  reputation."  TheraforCj  yon  see 
the  long  and  short  of  it  comes  to  this:  Bnenoo  Ayres  was  at  war  at  that  time  with 
Spain.  The  United  Btatea  were  neutral.  This  Independencia  leaves  an  Amerioan 
port,  Baltimore,  belonging  to  American  owners,  built  at  Baltimore,  fnlly  equipped  and 
armed.  Therefore  it  Ja  a  atronger  case  than  any  I  have  sngKested  to  you  yet.  Bat 
thenebBwoBBeut,  uodoubtiinordertobesoldtooaeofthebeLUgereDta;  sent  toBoenos 
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iyrea,  nndei  tbe  cars  of  tlie  cA^tain,  who  wm  kntboriMd  to  sell  her  to  one  of  the 
bell  igereuta,  of  course,  in  the  way  iDwliioL  ;od  mtcht  Bell  acmi  to  ooe  of  the  belligerenM. 
What  doea  Mr.  Justice  Storj  lay  I  He  aays :  "  II la  apptuant  tliM,  though  equipped  as 
a  vessel  of  war,  she  waa  sent  to  Bneaoe  Ayres  on  a  oatanLeroial  adTeotnre :  ooDtnbaud. 
indeed,  but  in  do  sh^w  violating  our  laws  or  our  national  uoatralitT.  If  oaptnred  by 
a  Spanish  ship  of  war  daring  the  voyaffe,  ahe  would  have  b«eD  justly  condemned  a>  a 
([ood  prize."  That  is,  if  one  sends. out  guns  or  anna  to  the  United  States  of  America, 
the  United  Stat«s  might  capture  Uwm  on  Uis  way  as  oontrabaad,  and  it  would  be  no 
oSeuse  in  sending  oat  arms.  "  But  there  isnothtuf;  in  ourlawa,  or  in  the  law  of  nationa, 
that  forbids  our  citixens  froin  aeudiug  armed  resaela,  as  well  as  mnnitions  of  war,  to 
foreign  porta  for  sale."  Now,  why  is  thatf  Why,  of  course,  because  the  ooaitraction 
of  the  foreign  enlistment  act  is  adopted  which  I  submitted  to  yon — that  yon  must  find 
an  inteot  on  tlie  part  of  the  person  who  furnishes,  fits  out,  and  even  anus  the  ship,  to 
cruise  and  Commit  bostilitiee;  and  if  his  intent  is  not  to  omise  and  oommit  bostilitiea 
at  all,  but  to  sell  his  ship  aa  a  commeicial  specnlation,  "  there  is  nothing"  (says  Joatioe 
Story)  "  in  the  foreign  enlistment  act  or  in  the  law  of  nations"  which  prevents  that 
beiUE  done.  "  It  is  a  commercial  adventure  which  no  nation  is  bound  to  prohibit ;  tuid 
which  ouly  exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation  ;"  that  is, 
confiscAtiun  by  being  taken  at  sea,  a»  a  ship  being  contraband,  not  eoiiAscation  in  the 
United  States  of  America.  "  Supposing,  therefore,  the  voyage  to  have  been  for  com- 
mercial purpones,  and  the  sale  at  Bnenos  Ayres  ta  have  been  a  bona  fide  sale — and  tfaMtt 
is  nothing  tu  tbe  evidence  before  us  to  contradict  it — there  is  no  pretense  to  say  that 
tbe  origiual  outfit  for  the  voyage  was  illagaL"  Now,  this  is  a  case,  I  say,  very  much 
stronger  than  anything  we  have  had  in  the  present  case.  Thisi*  a  ease  which  never  ban 
occurred  perhaps  even  in  this  country  in  so  strong  a  shape.  Citiseoit  of  the  United 
States  of  America,  while  America  is  neutral,  fitting  out  a  ship  and  arming  her  to  the 
teeth,  and  sending  her  to  the  belligerent  power  for  the  pnipose  of  being  sold,  yet 
because  the  ship  is  not  fitted  out  or  equipped  or  armed  with  the  intent  of  the  person 
who  is  the  owner  and  tbe  director  of  the  movements  of  the  Teasel  to  cmise  and  commit 
hostilttiea.  bnt  nothing  but  this,  the  sale  of  a  commercial  adventure — because  that  is 
so,  (says  Mr.  Justice  Btory,  the  greatest  authority  in  law  which  the  United  States  per- 
haps ever  poaseesed,)  there  is  nothing  illegal  in  that,  nothing  in  that  contrary  to  tlM 
foreign  enlistment  act,  or  to  the  law  of  nations.  I  will  mention  Mjtotlier,  a  very  short 
authority,  which  also  occurred  in  America. 

Lord  Chief  Baron  Pollock.  Yon  probably  will  not  be  able  to  finish  to-day,  there- 
fore I  propose  to  adjourn  now.  We  probably  shall  be  able  to  finish  this  to-morrow  at 
a  reasonable  hour. 

AttJoDmed  to  to-nkonow  at  10  o'clock. 

Third  Dat,  Wbdnmdat,  June  34, 1963. 

8tR  Hugh  Cairnb.  May  it  please  your  lordship ;  Kontlamen  of  the  jury :  You  will 

perhaps  recollect  that  when  we  mljourned  yesterilay  I  had  taken  the  liberty  of  calling 

your  attention,  in  the  absence  of  any  decieirms  in  this  country  on  the  subject  of  the 

foreign  etilUtment  act,  to  what  bos  been  said  by  a  most  renownt-d  statesmnu,  Mr.  Hns- 


kisBon,  with  regard  to  that  act,  its  policy  and  its  intention,  and  with  regard  to  the  way 
in  which  it  has  been  acted  on  by  the  ministers  of  this  country  up  to  tbe  year  1830,  1 
then  showed  you,  from  the  decision  of  the  Supreme  Court  of  tbe  United  States,  as 
fCiven  by  Mr.  Justice  Story  in  the  case  of  the  Independencia,  how  that  most  eniluent 
judge  had  pointed  out  in  a  case  whieh  ^ou  would  suppose  one  of  the  most  extreme 
oases  yon  could  put,  namely,  that  of  a  ship  of  war  equipped  and  armed  and  fitted  out 
in  a  port  of  the  United  States,  whoa  tbe  United  States  were  neutral  and  other  states 
at  war,  and  that  ship  sent  to  one  of  the  belligeront  powers  to  be  sold  to  and  employed 
by  that  belligerent  power,  that  Inasmuch  as  tbis  was  merely  a  commercial  adventure, 
and  those  who  sold  the  ship  had  themselrt's  no  design  to  engage  in  war,  but  simply  to 
sell  that  which  was  a  necessary  of  war,  it  was  a  mere  commercial  adventure,  and  did 
not  come  at  all  within  the  meaning  of  tbe  act  of  Parliament.  There  was  another  case, 
which  occurred  some  years  before  tbe  Indepeadencia  occurred,  and  which  occurred 
during  the  time  of  the  English  war,  at  the  time  when  Great  Britain  was  at  war  nith. 
France.  Dnring  that  time  there  was  a  ship  that  was  called  the  Alfred,  and  the  queation 
was  whether  she  had  been  fitted  oat  as  a  privateer  in  a  port  of  tbe  United  States  in 
violation  of  the  neutrality  of  the  United  States,  and  the  foreign  eulistmeut  act  of  the 
United  States,  and  with  a  view  of  being  engaged  in  the  war  between  France  and  Eng- 
land. That  case,  I  may  mention  for  the  information  of  my  lord,  is  reported  in  the  first 
volume  of  Curiis's  Reports  of  tbe  Supreme  Court  of  the  United  States,  at  page  334,* 
Bnt  the  whole  statement  of  tbe  case  lies  in  a  sentence  or  two,  which  I  will  take  the 
liberty  of  reading  to  you.  Oentlemen,  tbis  is  what  we  find  in  the  report  of  that  case : 
"  It  is  not  a  violation  of  the  neutrality  laws  of  the  United  States  to  sell  a  foreigner  a 
TCMel  built  in  that  country,  though  salted  to  be  a  privateer,  and  having  some  eqnip- 
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ments  calculated  fi>T  itmt  bnt  &eqnaitl7  nted  tor  merctaaot  Bhips."  The  allegation  m 
this  oaM,  an  sapportod  hj  the  evidence,  woe  that  the  privateer  which  took  the  Britieh 
prize  in  qaestion  had  been  built  in  New  York,  with  the  oxpreMTiBWof  beinKemplojed 
^  a  privateer  in  case  the  then  eziHting  oontrevers;  between  Great  Britain  and  the 
United  Blatea  eiionld  t«ntitnate  in  war ;  that  •ome  of  her  eqaipmenta  were  calculated 
tbrwar,tboaKh  they  were  also  6eqnenti;  nrnd  for  merchant  Rhlp«;  "that  the  privateer 
wae  sent  to  Charleaton,  whence  she  wag  sent  to  a  French  citiien,"  France  and  England 
being  at  war  at  the  tin>e ;  "  that  she  was  carried  br  tbem  to  a  French  island,  where  she 
iraaoomidetal; aimed  and  equipped, and faraiehed with  acomniiwion" — that  lata  say, 
■he  waa  parti?  equipped  and  parti;  fitted  ont  for  war  in  tlie  United  Statis ;  then  talcea 
to  a  French  iilaud,  and  arms  ptit  on  her  while  there;  "that  she  afterwan]  sailed  on  a 
eniiae,  daring  which  the  prize  wae  taken  and  sent  to  Chorlpston;"  and  tbe  question 
was  whether  Bbehad  violated  the  law  of  Ameriea.  Tbe  learned  oonnselfur  the  plaintifi 
hi  wror"  contended  that  thla  was  an  original  constniotion  or  outfit  of  war,  and  that 
if  it  wae  tolerated  aa  legal  it  wonld  l>e  easy  by  collusion  to  subvert  tbe  neutrality  of 
the  United  States  and  involve  the  country  in  a  war."  That  was  the  argument  of  the 
MMUisel  who  niled  the  position  there  which  ray  learned  friends  the  counsel  for  the 
Crown  QU  in  this  case. 

Now  what  did  the  comt  doT  "The  court,  however,  without  hearing  the  opposite 
eonnael,  directed  the  decras  to  be  afUtmed,"  that  ia  to  say,  they  decided  that  there  was 
■otbing  whatever  illegal  in  the  matter,  and  refused  even  to  call  upon  the  counsel  on 
the  other  side  to  argne  the  question. 


Nop',  gentlemen,  there  are  those  two  authorities  from  America,  the  United  States, 
tbe  country  whoee  miniateT  it  is  who  promotes  the  prosecnlion  In  England ;  and  I  an- 
pcAl  from  his  view  of  the  law  to  the  view  taken  by  the  Supreme  Court  i 


eonntry.  I  said  yesterday  that  I  would  give  you  a  turther  instanco  of  the  view  that 
has  been  talien  by  statesmen  of  this  queetiou. 

Lord  Chibv  Baroii.    Will  yon  give  me  the  reference  to  the  case  yon  last  cited? 

SiK  HuoH  Cairks.  Your  lordsbipwill  And  it  in  the  flrstvolnme  of  Curtis'a  Decisions 
of  tbe  Sniireme  Conrt  of  the  Uuitfld  States.  I  have  a  print  of  the  whole  case,  which  I 
can  hand  up  to  your  lordship,  if  you  desire  it ;  it  is  Curtis's  Reports  in  the  Supreme 
Conrt;  there  is  another  set  of  reports  in  another  court,  which  1  do  not  refer  to. 

Now,  gentlemen,  I  will  show  you  what  a  statesman,  and  one  of  the  most  eminent 
•lBt««men  in  this  eonntry  in  much  more  modem  times,  has  thought  of  this  question, 
and  thonght  of  it,  too,  with  reference  t«  the  transactions  which  are  eoing  on  evory  day. 
I  hold  in  my  hand  a  public  document,  a  oommunication  from  Earl  Russell,  the  secre- 
tary of  state  for  foreign  affoirs,  to  the  American  minister.  He  argues  the  question 
npon  tUe  foreign  enlistment  act  and  the  law  of  this  oouutry,and  he  cites  to  the  Amer- 
ican minister  Uie  two  cases  which  I  have  taken  the  liberi^  of  laying  before  yon,  the 
Independancia  and  the  Alfred.  And  then  what  does  he  say  I  He  appeals  to  the  Amer- 
ican minister  npon  the  authorities  uf  bis  own  country.  He  says :  ■'  It  seems  clear,  on 
tiia  principle  ennnciatad  in  these  aathorities,  that  eicept  on  the  ground  of  any  proved 
violation  of  the  foreign  enlistment  act  which  those  cases  decided  hod  not  been  violated 
in  tboeecaeea,  her  H^eaty'ssovernment  cannot  interfere  with  commercial  dealings  be- 
tween British  snbjeota  and  the  so-iityled  Confederate  States,  whether  tbe  object  of  those 
dealings  be  money,  or  contraband  goods,  or  even  ships  adapted  for  warlike  purpose." 

Well,  now,  gentlemen,  that  Is  the  opinion  of  a  minister  of  the  Crown  at  tbe  present 
day.  But  I  will  not  at^p  there;  I  will  appeal  to  the  opinion  of  a  legal  authority  in  Uils 
eonntry,  as  high  as  any  we  posseM,  not  given  in  this  case,  but  given  in  general  terms. 
I  hold  in  my  hand  a  speech  made  iu  the  House  of  Commons,  in  whioh  the  solicitor  gen- 
end  says  :  "It  would  bea  great  mistake  to  suppose  that  the  foreign  enlistment  act 
was  meant  to  prohibit  all  commercial  dealings  in  ships  of  war  with  belligerent  ooun- 
triea.  It  would  be  a  great  mistake  to  suppose  that.  It  was  not  intended  to  do  so. 
Two  things  must  be  proved  in  every  cane  to  reuder  the  transaction  illegal ;  that  tliere 
has  been  what  the  law  Tegards  as  the  fitting  out,  arming  and  equipment  of  a  ship  of 
war,  and  that  this  was  done  with  the  intent  that  the  ship  should  be  employed  in  the 
■arvice  of  a  foreign  beUigerent.  Bnt  it  would  be  a  great  mistake  to  suppose,  in  gen- 
eral terms,  that  the  foreign  enlistment  act  was  meant  to  prohibit  all  commercial  <&al- 
inga  in  ships  of  war  wiUi  fbreign  oonntriee."  And  referring  to  tbe  case  which  has 
been  so  often  referred  to  before  yon— namely,  the  Alabama,  which,  as  I  have  said,  we 
are  not  tiring  here,  bnt  which  yon  have  heard  so  much  about,  the  solicitor  general 
■ays ;  "  Were  our  government  wrong  in  not  seizing  the  vessels,  tbo  circumstances  dia- 
elosed  in  the  case  tried  before  Hr.  Justice  Story,  of  the  Independencia,  were  so  far  ev- 
actly  the  same  as  those  whioh  occorred  in  the  oaseof  the  Alabama,  that  in  the  absenoe 
uf  any  further  evidence,  the  seiiune  of  that  ship  would  have  been  altogether  unwar- 
rantable bylaw;  she  might  have  been 'legitimately  bnilt  byatoretgn  government, 
and"  (I  pray  your  particular  attention  to  these  words)  "though  a  snip  of  war,  she 
might  have  formed  a  legitimate  artiole  of  mercliandise,  even  if  meant  for  the  Confed- 
erate State*." 

Now,  gentlemen,  timra  i«  a  olond  of  anlhorities,  aathorities  of  statesmen  in  olden 
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timea,  at  lewt  in  •  pnat  genenrtion;  MiUioritiw  of  atatwnten  in  the  praMat  Maerar 
tion ;  anthorities  of  the  lecal  adriaen  of  tb«  Crown  at  the  prMent  day,  and  aathoritiea 
of  the  Snpreme  Court  of  the  United  States,  whose  miniiter  pnimotea  tliis  indiotmeDt ; 
aiid  every  one  of  those  authoritien  cuocnrs  in  saying  that  the  object  aad  intention  of 
the  foreij{n  enliBtment  act  was  not  to  prevent  any  commercial  speculation  ia  ahtpa, 
which  even  might  be  made  available  afteivraid  aa  ships  of  vcar,  and  that  joo  moat 
have  brought  home  to  the  person  who  is  aooased  of  a  violation  of  the  foreign  enlist- 
ment act  proof,  and  clear  proof,  that  he  was  a  person,  or  that  they  were  persons,  wlio 
iutendtid  to  take,  and  that  they  toolc  part,  in  the  war  KoiuE  on  between  the  two 
countries.  I  think  that  niU  be  sufficient  for  the  purpose  of  leading  yon  to  ooosider 
what  the  purpose  of  this  statnte  was,  and  what  is  the  constmotioa  put  upon  it,  and 
the  view  taken  of  it  from  time  past  down  to  the  pieaent  time.  But  I  really  do  not 
think  that,  as  to  this  case,  we  shall  ultimately  be  embarrassed  by  any  qn«etion  of  law 
upon  the  point,  because,  as  I  view  the  evidence  which  has  been  bmogbt  forward,  and 
which  I  will  li^  before  you  shortly,  it  ia  beyond  all  doubt  that  in  this  case  it  ia  not 
proved  by  the  Crown  that  a  forfeiture  has  been  incurred ;  but  I  think  I  may  say  that 
It  baa  beeu  disproved  by  the  Crown  that  then  was  any  grvaod  whatever  for  say- 
ing that  there  was  a  forfeiture. 

Now,  ^ntlemen,  I  will  ask  your  attention,  as  briefly  M  the  jmportsnoe  of  the  case 
TendersitptMsible;  itmaybedone,  I  think,  in areaaonable compass;  laekyonrattentioD 
to  two  questions  upou  the  evidence,  and  what  is  the  stateof  the  casenpon  these  nneations  f 
These  questions  I  believe,  will  be  found  to  exhaust  everytluDg  to  which  it  is  requisite 
that  yon  shonid  turn  your  attention  npon  the  evidence.  The  two  quMtions  which  I  will 
aak  yon  to  ouusider,  and  to  which  I  onk  you  to  apply  the  evidence,  are  these.  In  tha 
fintplsce,  Inill  taketbeqaestinn,  "  Was  tbeabipflttedont  and  equipped  and  fonnshed 
in  this  country,  or  intended  to  be  fitted  out,  equipped,  and  fumianed  in  such  a  manner 
as  to  be  ready  t<i  cmise  and  commit  hoatilitieeT ''  The  next  qneslion  is  as  regards  tho 
^ip,  "Wasitdonet"  The  second  ooestion  will  be,  "Waseheeqnipped.oiinteudiidto 
he  so,  with  the  intent  that  she  should  lie  employed  hy  the  Confederate  States  to  oniise 
and  to  commit  hostilities  against  the  federal  States  of  Amerioat"  To  Uioee  two  qnes- 
tions  I  will  ask  your  attention. 

Lord  C&iBy  Barun.  I  am  afraid  I  liave  not  the  questions  exactly  as  yoa  pat  them. 

Sm  HoGH  CAiKMa.  The  first  question  is,  "  Was  she  equipped,  fitted  oat,  or  fumiahed 
in  this  country,  or  intended  to  be  so,  in  snch  a  manner  as  to  be  ready  to  omise  and 

.-.__.  .  ■ionia,"Wa«Bheequipped, 

, , . employed  by  the  C<MillBd- 

erat«  States  to  cruise  or  to  commit  hostilities  against  the  federal  States  t "  Of  coarse 
joar  lordship  will  see,  and  you,  gentlemen  of  the  JU17,  will  see  that  these  two  qnes- 
tiouB  will  involve  in  them  the  further  consideration  of  who  it  was  who  is  said  to  have 
equipped  or  fitted  out,  or  been  the  directing  hand  in  equipping  or  fitting  out  the  ship 
in  qaeatiou.    That  will  naturally  be  iuvolvod  in  the  discuseioo  of  this  quastioQ. 

IiORD  Chief'  B&ron.  I  am  not  sure  that  these  words  do  not  mean  pretty  nearly  the 
same  thing,  "  equip,  famish,  fit  out,  and  arm."  It  has  been  sucgested  that  three  of 
them  applied  to  oue  vessel,  and  the  fourth  one  applied  to  a  ship  of  war.  I  think. 

Sut  Hugh  Caikns.  To  a  ship  of  war,  my  lord ;  that  would  be  a  (question. 

T^n- fi.„„  n.Dn..  TT..™  —  one  of  those  expiassions  upon  which  this  remark  may 
"furnish,"  in  the  French  hinguage  me«iie  the  same  as 

Sib  Huoa  Cairks.  That  would  be  a  qnestioa  of  law  upon  the  indictment,  which  I 
am  not  going  to  cousider. 
Lord  Cbikf  Babom.  Uy  impreadon  ia  that  they  are  all  meant  to  signify  the  same 

SiK  HuQH  Caikns.  For  the  parpose  of  m^  argnment,  Mid  for  the  purpose  of  what  I 
have  to  lay  before  the  Jury,  I  am  qnite  williug  m  aifcae  upon  that  assamption. 

LoBD  Chibp  Babon.  It  strikes  me  that  they  are  all  vanoos  expressions,  which  meant 
that  the  veaeel  is  put  into  a  condition  to  be  oaefnl  fbr  war. 

Sir  Hugh  Cairns.  Quite  so,  my  lord.  I  believe  that  will  be  as  convenient  and  at 
the  same  time  as  accurate  a  mode  as  any  other  to  look  at  the  eaae  and  the  evidence  in 
the  case.  I  am  quite  willing  to  accept  your  enggeation,  and  deal  with  the  ease  on  that 
footing. 

Lord  CmBy  Baron.  "Shall,  withont  the  leave  of  her  Hi^esty  for  that  purpose  first 
bad  and  obtained,"  and  so  on,  "  equip,  fnmisb^  fit  ont,  or  arm,  with  inteut  shat  she 
shall  be  employed  t^i  omise  or  to  commit  hostilities."  I  think  that  tho.v  all  mean  tha 
same.    I  forget  exactly  what  "armer"  means;  I  think  it  means  to  equip  a  vessel. 

Sut  HuGR  Cairns.  If  there  be  room  for  legu.  argoment  upon  that  point  I  do  not  desire 
to  ruse  it  now;  it  wiU  be  raised,  if  it  is  ever  necessary,  in  another  form.  I  will  accept 
entirely  your  lordship's  suggestion  for  the  purpose  of  my  prosBot  observations,  and  I 
will  take  the  words  "equip,  fit  out,  fnmish,  or  arm"  as  a  simple  ringing  of  the  changea 
npon  the  phrases  which  might  he  used  to  describe  a  ship  prepared  to  cruise  and  oommit 
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hoatUitiei.    That  wonld  dlsembamaa  the  qaeadbn  for  the  present,  at  all  arents,  of  Knj 
technicalitieB  aa  to  the  meanitis  of  thoee  words. 

Now,  gentlemeii,  let  as  look  dtst  at  the  evidenee  upon  this  point,  the  caae  of  the  ship. 
I  confeaa  that  that  la  the  part  of  the  ease  which  one  baa  the  most  pleasore  Id  dealing 
with,  becaoae  yon  have  to  deal  there  wltb  witoeaaea  of  sooie  cbsrocter  and  respect 
bUlt;.  1  refer  to  Captain  Itij^leBeld,  on  offloet  in  her  Htyeaty's  navy,  of  whom  wis  moat 
all  he  proud :  and  I  refer  aleo  to  Mr.  Greea,  who  appeaTH  to  be  a  very  respectable  man 
ID  hia  way ;  ne  ie  a  repairer  of  or  a  dealer  in  shipa  at  Liverpool.  Thoee  are  the  two 
witaeMes  apon  that  point.  Iiet  ne  remind  yoa  what  Captain  Ingle&etd  said,  becanse 
I  anppM«  hie  evidence  may  be  taken  as  havine  stated  furly  what  ought  to  be  stated 
Mid  laid  before  yoa  niKin  this  point.  What  £d  Captain  loglefield  aay  I  He  said  he 
bad  inspected  the  ship;  heaaidshe  luigbt  benaed  aa  a  vacbt;  she  wa«  easily  converti- 
ble to  a  man-of-war;  abe  was  strong  enough  for  that;  tbe  bad  accommodation  for  men 
and  oflloera;  iba  was  qnite  capable  of  beinc  converted  to  a  man<of-war.  There  waa  no 
prepuation  when  he  aaw  her  for  flttlnga  &i  gaae ;  there  waa  no  preparation  for  gnns. 
Sbewaeofsofflolent  strength  to  receive  gnna.bnt  she  had  no  appnrtenancea  indicating 
that  gnoB  were  intended  to  be  put  on  b^rd.  She  bad  no  ring  twlta  on  deck  in  which 
"-u  travel  the  gnns;  indeed  there  would  be  no  difBonlty  in  adding  those  appartenances; 
ight  be  n»ed  as  a  yacht.  I  agree,  be  said,  for  want  of  atowoge  room  she  waa  not 
»1  prepared  to  carry  a  carco  an  a  mercbant  ship  nsnally  carries  a  cargo ;  she  might 
uB  lucd  as  a  yacht;  she  might  be  converted  into  a  mannif-war ;  she  was  uot  a  man-of- 
war;  she  was  easily  convertible  when  he  saw  her;  there  were  no  apptirtenanoes  for 
gnns,  tbongb  abe  might  be  converted  to  receive  gnns. 

Now,  gentlemen,  when  we  talk  about  the  convertibility 

LiO&D  CBia^BAROK.  1  have  not  a  note  of  the  precise  aaj  or  time  of  that. 

Mr.  KARBI.JUCS,  It  was  on  the  first  day,  my  lord. 

lARD  Cbief  Baron.  I  mean  the  precise  cUy  or  time  when  ho  saw  her. 

8ut  Huou  Cairms.  Yonr  lordship  is  qnite  aocarate ;  he  did  uot  give  tbe  day,  bat  he 
said  it  was  after  the  seiznre,  as  I  andentand. 

Mr.  Attokmst  Okmkkai.  When  she  was  in  the  state  In  which  ehe  was  at  the  time 
trf  the  seiznre. 

But  HuQH  Cairms.  I  am  qnite  willing  to  assume  tbat  she  waa  In  tbe  etat«  in  which 
■be  was  at  tbe  time  of  the  seizure. 

Now,  gentlemen,  when  we  talk  of  thecambili^of  a  sbip  or  vessel  for  b^ng  converted 
into  a  man-of-war  or  a  gun-boat,  we  must,  I  think,  be  very  careful  in  remembering  what 
that  means.  I  do  not  know  wbether  yon  rememlwr — I  have  a  very  lively  remembrance 
of  it — when  tbis  country  was  in  very  considerable  alarm  on  the  question  of  invasion  a 
fi)w  years  ago,  and  when  there  were  a  great  many  schemes  afloat  for  the  purpose  of 
patting  the  country  into  a  state  of  defense,  an  important  proposal  which  was  made  and 
very  mnch  taken  np  in  the  House  of  Commons,  and  ventUated  there  by  an  eminent 
riiip-bailder  in  Liverpool,  whose  name  has  been  mentioned  in  tbeae  disonasions,  and 
who  is  now  a  member  of  the  Hoose  of  Commons.  He  aoid :  "  You  may  be  layinc  oat 
yoor  tboasands  and  millions  of  money  In  bnilding  yonr  boats,  bnt  I  will  convert  all  the 
tng-bo«ts  in  the  Uersey  and  in  tbe  Thames  into^n-boats  for  £250  apiece,  and  I  will 
do  that  in  a  week."  Then  the  government,  as  I  remember,  took  np  tbe  project  and 
oonmdered  it,  and  bad  the  tng-boate  inepeet«d  by  tbelr  surveyor.  Wliat  was  tbe  argu- 
ment that  was  nsed  when  the  government  was  pleased,  in  the  House  of  Commons,  to 
adopt  tbat  propoeal  I  The  eovemment  did  not  say :  "  We  do  not  think  that  that  can 
be  done;  our  enireyors  say  Uiat  It  could  not  be  done."  Qnite  tbe  contrary,  they  said: 
"It  is  so  feasible  a  proposal,  and  It  can  be  done  in  so  short  a  time,  a  week  or  ten  days, 
and  it  can  be  done  at  so  small  an  expense,  namely,  £250  a  gun-boat,  tbat  tbere  will 
not  be  tbe  least  occasion  tbr  doing  it  nntil  the  exigency  arises.  We  can  do  it  whenever 
we  like,  and  by  doing  it  we  can  in  that  short  space  of  time  protect  every  one  of  our 
ports  and  rivers  by  a  fleet  of  tug-boats,  prepared  and  strengthened  to  receive  a  gun  or 
two  gnus,  and  to  take  their  places  in  riven  as  gnn-boata." 

Gentlemen,  that  shows  bow  easily  yon  can  de^  with  a  question  of  this  kind  when 
you  onoe  take  tbe  alep  of  tniirtng  about  converting  boats  into  anytMng  into  which  they 
aappose  a  veaael  oan  M  converted.  Bnt  the  qneation  is,  what  is  she  as  she  is  in  this 
counby,  when  yon  And  her  where  she  is  being  bnilt  and  fltt«d  ont  T  Is  she  there  a 
veaael  of  which  yon  can  say :  There  is  a  vessel  equipped,  outfitted,  and  ftimiahed  and 
armed,  prepared  to  omtae  and  commit  hoetUitieal  I  say  that  is  not  proved,  bnt  it  is 
disproved  by  the  vritnesa  who  comes  forward  and  saya:  "She  can  be  converted  to 
another  purpose,  because  she  is  not  at  present  adequate  or  fit  for  that  purpose." 

"nt,  gentlemen,  I  wish  to  call  your  atteutiou  to  this;  What  were  the  matters  to 

oh  Captain  In-'""     -'■— '  -^-  ^-  -'^  .^-. -^- ..-=-- ^-  .^^ ..=,.._  .^ 

being  converted  ii 
thiok  bulwarks,  si 

got  her  planking  of  a     , „__ . 

thoae  were  every  one  of  the  matters  to  whiob  Captain  Inglefi^d  referred.     But,  gentle- 
men, are  Ihoae  equipments!    Aib  those  ontfitt^gsT    Are  those  iiimishingsl    AImivb- 
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»I1,  are  thoBO  BrmAineats  t  Notbioit  of  the  kind ;  that  in  part  of  tho  bnilding  of  the 
ship.  Now,  I  pointed  oat  to  you  (and  yoa  will  see  the  importauoe  of  the  obBerratioB 
now)  when  I  was  begiDolng  to  ootwider  the  provigioiiB  of  the  act  of  Parliament,  that 
there  was  not  in  the  act,  oi In  Miypartof  it,onfl  woidprohibltiiig  the  building  of  ahipa 
for  an;  nnrpoee  whatever.  Csndiilly  doea  the  act  abatain  from  Baying  tbat  it  aball  be 
nnlawAiI,  or  an  act  prohibited  in  any  penon,  to  build  or  to  finiah  a  ship  in  any  w»j 
applicable  for  any  pnrpose  which  he  thinks  fit.  The  act  tdkea  It  np  at  a  dffiereut  pmat ; 
it  aBsnineB  the  ship  to  be  bnilt  andflniahed  as  a  ship,  and  then  it  speaks  of  the  fitting  oat, 
the  equipping,  the  furnishing,  and  the  arminz  with  intent  to  croise  or  oommit  hoatUi- 
tiee ;  therefore,  I  care  not  one  msh  about  the  planking,  or  the  beams,  or  the  mdder- 
poota,  or  any  ott|er  parta  of  the  ship  which  are  parts  of  a  ship  as  a  complete  sbip,  and 
without  which  there  could  be  no  ship  at  all ;  that  is  not  what  the  aet  points  to,  and  I 
oannot  help  being  struck  bj  the  course  wmch  has  been  taken  by  the  Crown  in  ttaia 
matter.  Did  they  renture  to  ask  Captain  Inglefield,  who  more  than  aoy  one  could  baTo 
told  us,  what  is  the  equipment  of  a  shipt  Did  the;  venture  to  ask  one  single  qneatimi 
of  tbat  eminent  officer  in  the  navy  snch  sa  this:  "What  do  yon  call  the  Httiog  out  of  a 
ship  I"  Did  they  venture  to  aak  him;  "What  do  yon  call  the  famishing  of  aahtpf " 
or  "  What  do  y<Hi  call  the  equipping  of  a  ship  t "    Not  a  word  of  it. 

Qentlemen,  do  you  not  think  tnat  if  the  Crown  could  have  got  any  offloer  in  the  navy 
to  sa; :  "  I  will  show  ^ou  what  we  call  the  fitting  out,  and  equipping,  and  tbe  faratah- 
ing  of  a  ship,  and  I  will  show  you  things  on  this  ship  which  are  parts  of  tbe  fitting  ont, 
and  equipping,  and  furnishing  of  a  ship,"  they  would  have  put  the  qnestioD  and  nave 
got  an  answer?  But  the  Crown  put  questions  to  Captain  IngleQetdoal;  with  regard 
to  a  ship  built  upon  the  stocks  as  a  hull,  and  there  they  left  the  ease ;  they  did  not  go 
one  iota  further.  And  when  Hr.  Qreen,  tbe  ship-builder,  who  boa  not  boUt  for  upward 
of  twenty  years,  and  who  thinks  that  M  iuiprovemeDts  in  ehip-building  ceaeed  twenty 
years  ago,  and  that  we  have  been  going  down  hill  ever  sinoe  that  time,  and  that  oar 
ships  nowarevery  much  worse  than  the;  were  twenty  years  ago,  said:  "1  saw  prepara- 
tions for  stanchions  for  hammock  nettings;"  and  then  1  l}eKMi  tosnppoae  that  it  waa 
intended  to  get  Mr.  Oreen  to  say  tbat  hammock  nettings  and  tbe  stanohions  for  ham- 
mock nett  in  es  are  never  obod  except  in  ashipof  war,  and  therefore  here  was  a  preparai- 
tlon  for  a  ship  of  war ;  bat  Hr.  Green  said  nothing  of  the  kind ;  he  said  stanchions  for 
hammock  nettings  may  have  been  originally  wanted  to  prevent  the  shot  coming  into 
the  ship,  but  merchante  have  adopted  them ;  they  are  required  for  pnrposee  of  cleanli- 
neas,  for  hanging  out  the  linen,  and  so  on,  to  be  aired  and  ventilated ;  and  althoogfa 
he  said  that  they  were  not  used  untvenally  in  the  mercliant  service,  heaaid:  "Tliwe 
are  many  occasions  In  the  merchant  service  of  theit  beiogw  used.''  Therefore  thai 
will  be  snffloient  to  dispose  of  tbe  cose  a«  I  nnderataod  it.  The  case  of  tbe  Crown  baa 
hardly  been  launched,  to  use  a  phraue  which  is  aomewhat  analogone  to  what  we  ai« 
speaking  of;  the  Crown  have  not  launched  the  oaae  as  to  any  flimishing,  fitting,  twd 
equipping  of  the  ship ;  they  have  brought  us  to  consider  what  the  hmld  of  the  sbi^  as 
a  bull  is,  and  there  they  have  left  tho  case.  I  say  tbat  the  evidence  upon  that  point, 
even  as  to  the  build  of  the  hull,  amounts  to  this  and  this  only;  not  tbat  the  ship  is  a 
■hip  of  war,  oi  that  Captain  Inglefield  is  prepared  to  say  that  she  wsa  fitted  oat  and 
read;  to  cruise  and  to  oommit  bostilitiee,  but  tliat  she  conld  be  converted  like  the  ves- 
sels in  the  cases  I  have  read  to  you,  as  indeed  might  every  ^ip  in  the  kingdom  be  con- 
verted or  be  changed,  with  more  or  less  advantage,  some  more  easily  and  some  lees 
easily,  some  at  more  outlay  and  some  at  less  ontlay;  this  ship,  like  all  others,  might  be 
changed  into  a  ship  of  war,  or  be  foniisbed  or  equipped  as  a  ship  of  war  at  tbat  time; 
tbat,  1  say,  is  not  only  not  proved  by  the  witneeaes,  bnt  the  witneases  have  proved  the 
veiy  contrary,  and  pnt  an  end  to  it. 

Now,  gentlemen,  I  say,  tbat  that  disposes  of  the  flrat  question  you  had  to  consider  on 
the  evidence;  there  are  no  other  witneeaes  upon  that  point.  Yon  will  Judge  for  yonr- 
selvee  upon  the  testimony  of  those  tn'o  gentlemen  how  the  matter  stands ;  that  qnea- 
tioo  ^one,  I  say,  is  sufficient  to  decide  that  the  aconsation  which  has  been  brought  by 
the  Crown  in  this  case  is  snch  as  I  present  to  you. 

Now,  gentlemen,  I  come  to  tbe  second  point  of  the  case,  to  which  I  ask  y^oor  vary 
particular  attention,  because  that  is  a  point  whjdi  goes  not  merely  to  the  merits  ai  thm 
case,  but  to  coses  wiiieh  may  arise  to-morrow,  or  the  next  time,  at  every  time  and  every 
moment  of  tbe  year  in  this  conntr;.  1  mean  the  question  of  the  state  of  the  evidanoe 
in  this  case  as  to  any  intention  on  the  part  of  any  person  with  regard  to  tbis  ship,  tiiat 
she  should  be  employed  liy  tbe  confederate  government  to  cruise  and  to  commit  nostili- 
tiee  against  the  federal  Btatea.  Now^  in  the  first  place,  I  must  remind  you  of  the  wit- 
neeaes who  are  the  witnesses  on  this  part  of  the  case,  and  their  oharaotor,  and  liie 
manner  in  which  tbey  come  forward  to  give  their  evidence.  I  find,  gentlemen,  npon 
this  part  of  the  case  we  have  got  these  witnessea  on  the  part  of  the  Crown,  and  theae 
only;  we  have  five  discharged  workmen:  wo  have  got  one  crimp,  and  we  have  got  two 
informers  or  spies.  Now,  that  is  a  very  handsome  luid  pivaentable  array  of  witnesses 
to  prove  a  Crown  case — five  discharged  workmen,  one  crimp,  item  two  informers  or 
■pies — and  they  are  the  persons  who  are  to  prove  as  intention  on  Uie  partof  respeetalila 
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merctutntB  to  conunit  an  Illegal  act.  Before  I  proceed  to  consider  the  erldenee,  I  wsot 
jon  to  consider  for  a  few  momenta,  firat  of  til,  tliu  probability  of  the  caae  wlthont  tho 
aasiBtance  of  thene  bright  Inminariee  in  the  world  of  evidence.  In  thu  first  place,  do 
jon  think  that  snchof  the  facta  of  this  case  as  are  proved  beyond  alldonbt  are  snch  as 
to  lead  to  a  supposition  beforehand  that  anythipg  illegal  was  intended  f 

Let  me  remind  yon  of  what  has  been  done  aboat  the  building  of  this  ship.  Was 
aaything  secret  or  concealed  carried  on  about,  her  I  In  the  firet  place,  where  wns  sba 
when  she  was  bniltT  She  was  in  an  open  building  yard  in  Liverpool — open  In  this 
sense,  I  agree,  that  there  was  a  gate,  as  most  ship-bnildins  yards  mast  have,  and  a 
porter  at  the  gate.  The  porter  was  called  here.  What  did  he  any  T  "  Had  pereona 
written  passes  or  orders  to  come  in  t — Nothing  of  the  klud ;  any  one  came  in  who 
could  give  any  excuse  for  coming  in ;  they  did  not  even  ^ve  tlieir  QameH.  All  I  had 
to  do  was  to  let  them  in."  And  take  notice  that  the  eate  was  not  a  ^ate  to  be  pro- 
miscuoDsly  open,  bat  there  was  no  pass,  qo  voacherof  any  kind  required;  He  men- 
tioned  that  there  were  some  who  did  and  some  did  not  give  their  names;  he  had  noth- 
ing to  sa;  for  them  ;  he  was  not  asked,  and  could  not  venture  to  say  that  there  was 
kny  kind  of  concealment  or  secrecy  practiced  with  regard  to  the  persons  who  come 
into  the  yard ;  thev  might  come  in  and  did  come  in  as  spies,  and  see  what  they  could 
e«e ;  there  was  no  kind  of  concealment.  Now  what  is  there  about  the  ship  when  she 
left  the  yard  T  She  is  put  into  one  of  the  pnblic  docks  at  Liverpool,  the  Toxteth  Dock, 
nnder  the  care  and  snperintendence  of  that  eminent  board  who  rule  all  the  docks  at 


IfiverpooL  The  public  may  go  in  and  watch  all  the  work  done  upon  her,  and  what 
%*u  goinj;  on  on  lx>ard,  as  it  seemed  good  to  them,  and  come  In  and  out  and  see  all 
that  IS  done,  without  any  attempt  at  prevention  on  the  part  of  those  who  are  repre- 
sented now  by  the  Crown  to  have  been  all  the  time  intending  to  oommit  some  illegal 
•ct.  Now  abouttheworkaof  Measrs.Fawcett,  Preston  andCompauy,  wheretheenginos 
-weTS  being  prepared.  Wasthereanyconcealmeiittherel  Yon  willromemberwhatawit- 
DMS  said  iipnn  that.  He  said  that  there  were  a  great  many  people  coming  in  and  oat, 
and  he  did  not  know  who  name  in  and  who  went  out  when  the  works  were  goiag  on ; 
they  were  seen  freely.  There  is  not  one  of  those  discbarged  workmen  who  came  here 
to  make  out  the  case  of  the  Crown  who  says  there  was  the  least  attempt  ever  to  pre- 
,  Tent  us  or  anybody  else  from  seeing  the  work  that  was  going  on,  or  judging,  as  far  as 
«  were  able  to  Judge,  of  the  meaning  and  intent  of  anything  that  was  going  on 


Now,  gentlemen,  can  yon  believe  it  possible  that  manufacturers.  If  you  coold  sup- 
pose th»t  they  had  an  object  or  an  intent  to  break  the  laws  of  the  conutry  iu  this 
respect — I  say,  is  it  poaaibte  to  suppose  that  tbeyconld  have  parried  on  this  work  in  the 
■MHin  light  of  day,  where  it  was  accesnible  to  any  one  who  chose  to  look  at  it,  if  they 
thought  all  the  while  they  were  doing  Bomething  contrary  to  the  law,  and  which, 
therefore,  onght  to  be  kept  secret  1 

Now  with  regard  to  Mr.  Miller,  the  ship-bailder,  about  whom  I  shall  havesomething 
to  say  presently.  With  regard  to  Messrs.  Fawcett.ProstonandComjiany,  iaitsnggeated, 
from  begi  nni  ug  to  end,  that  they  were  persons  wlio  had  sympathies  with  one  belligerent  or 
the  other,  with  the  northern  or  the  southern  States  t  That  they  had  any  motive  to  go 
oat  of  their  nay  to  incur  risk  and  Co  subject  themselves  to  a  charge  of  misdemeanor, 
or  any  ohorge  of  any  other  kind  1  That  tliey  bod  any  motives  or  sympathy  in  the 
case,  or  that  the;  had  any  desire  frora  first  to  last,  except  to  carry  on  the  trade  in 
which  they  are  engBged,  and  to  do  that  which,  as  honest  citineiis,  they  oagbt  to  do  In 
obedience  to  the  lawsT    There  is  no  anggestiou  of  the  kind  with  reeara  to  them. 

Yon  have  heard,  gentlemen,  a  great  deal  about  the  Alabama  in  tms  case.  Yon  have 
he<trd  the  time  when  she  left  Liverpool ;  yon  have  heard,  more  or  leas,  of  what  has 
been  done  by  her  since,  and  the  great  discnasions  which  have  arisen  abont  the  legality 
or  illegality  of  her  proceedings  in  this  country,  which  I  say  again  we  have  not  to  try 
here  and  know  nothing  about.  I  appeal  to  those  facte  for  my  purpose.  It  was  per- 
fectly well  known  in  nvenwol;  itwaa  perfectly  well  known  before  this  ship,  the  Alex- 
andra, was  built,  that  the  [JnitAd  States  government  were  on  the  alert ;  that  they 
were  alleging  that  they  had  a  right  to  prevent,  and  would  endeavor  to  prevent,  any  infrac- 
tion of  the  law  wbioh,  by  spies  or  otlierwise,  they  could  discover  to  have  taken  place. 
But  after  that,  knowing  perfectly  well  what  the  temper  of  the  representatives  of  the 
United  States  in  this  country  waa,  and  what  the  intention  was  which  they  had  with 
regard  to  doing  everything  they  could  to  stop  anything  which  they  could  make  out  to  be 
an  illegaloctiu  this  country;  In  the  (ace  of  all  that,  this  work  was  condncted  in  the 
open  J^ht  of  day,  as  I  have  described,  and  without  any  kind  of  secrecy  or  obatniction 
to  inspection.  Those  are  only  circumstances  which  yon  will  bear  in  mind,  and  they 
are  not  conclusive  in  the  case;  bat  they  are  circnmstancesnot  unworthy  to  be  retpirded 
when  weap|iroachthe  oonsideration  of  the  evidence  tendered  on  the  pMt  of  the  (.rown. 

Now  I  come  lo  the  next  point  upon  this  evidence,  which  ia  this :  We  are  aurely 

entitled  herB(andI  cannot  help  thinking  that  my  lord  will  agreeinwhatlamgoin<;now 

to  lay  before  you)  to  hear  on  behalf  of  the  Crown,  at  oil  events,  who,  out  of  aTl  tile  per- 

acmB  jon  have  named,  that  you,  the  Crown,  say  did  the  Illegal  act  which  Ud  to  tha  ^ 
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forfeiture  of  thifiTeeaeL  Surely  it  is  only  fair  that  weshonld  know  wlio  it  ia.  Now  I 
take  tbum  all.  I  tako  all  the  Kami's  which  yon  bavo  heard  moutiuiiod.  I  au  sut«  you 
nill  agree  with  me  that  a  mure  candid  and  Htraif;ht forward  way  of  dealing  with  a  CASe 
cannot  be  ima^iied  than  that  in  which  I  am  Kuiug  to  deal  with  it,  bccanae  I  am  satis- 
tied  the  more  it  in  iaveetigatvd  the  more  utterly  hui>eleu  the  com  of  the  Crown  will 
he  felt  to  be.  I  will  probe  and  search  fhe  case  in  respect  to  every  one. of  the  persona 
who  have  been  mentioned,  for  the  purpose  of  blowing  the  case  of  the  Crown  oat  of 
court.  Now  there  are  only  three  ciassea  of  persous  who  con  by  any  possibilitv  be  bu^- 
gested  to  have  done  any  act  which  could  lead  to  the  forfeiture  of  the  veasel  in  this 
wise.  Those  three  classes  arc  these:  Tlie  first  is  Mr.  Miller,  the  builder.  1  will  tak« 
biscasese|iarateiy  from  the  othent.  Thesecondclaasistbatof  myclients.Meaars.Fawcett, 
Prestou  and  Company ;  and  the  third  is  a  class  of  persous  whom  I  will  take  together, 
becausethe  Crown  take«  them  together,  Messrs.  Fraser,  Trouholm  and  Company,  Cap- 
tain Tessier,  audCapluin  BuUoch,  those  who  are  said  to  be  the  agentaor  the  financiers  (I 
do  not  know  what  they  ore  to  bn  called)  of  the  confederate  government. 

Mow  here  a  question  arises  which  my  lord  was  kind  enough  to  suggest  early  in  the 
case,  because  Ms  lordship  at  once  apprehended  that  it  would  become  a  point  of  ji^reat 
importance  to  be  considered  in  the  case.  What  is  the  position  of  Mr.  Miller,  ana  how 
far  was  it  competent  for  Mr.  Miller  in  this  case  to  do  any  act  or  to  make  any  statomeut 
which  could  in  any  way  interfere  wttli  the  ship  or  lead  to  the  forfeiture  of  tlie  ship  t 
Who  was  Mr.  Miller  I  Now  on  that  part  of  the  evidence  which  hod  been  given  very  early 
iu  the  cose,  I  think  it  was  an  observation  that  fell  from  my  lord  that  it  must  be  as- 
sumed that  Mr,  Miller  was  building  the  ship  as  he  was  building  other  ships  in  the  yard; 
he  was  a  builder  buildinK  ships  by  order,  lie  was  an  agent  for  others  to  construct  the 
ship  according  to  the  orders  he  had  received.  There  was  no  kind  of  evidence  which 
could  lead  you  to  imagine  that  he  was  building  the  ship  on  his  own  account,  or  as  the 
person  entitled  to  control  the  destination  of  the  ship.  But  the  case  became  clear  as  the 
case  proceeded,  because  when  the  crimp  came  forward,  on  whose  proceedings  in  oiher 
respects  I  shall  have  Bometbing  to  say  to  you  presently,  among  the  various  species  of 
Koasip  which  he  had  (o  retail  to  us  he  said  that  ho  had  heard  on  one  occasion  Captain 
Tessier  say  to  Mr.  Miller  that  he  thought  it  would  be  an  improvement  if  the  hatches 
were  raised  two  or  three  inches.  -  Now  what  said  Mr.  Millerl    "No,  1  am  building;  the 


ship  on  contract,  and  aceording  to  my-contract.  I  am  not  going  to  do  anything  of  the 
kind."  So  that  that  at  once  became  proved  to  demonstration  which  otherwise  yv 
~ould  have  assumed,  r '~  """^  "~  *"" " i— !■■—  i — ;ij;-_  -i 1- 

st  as  a  ooochmaker  i 
inr  to  your  contract. 

Kow  you  will  remember  what  was  the  reply  of  Mr.  Miller.  With  regard  to  the  act 
of  Parliament,  the  act  of  Parliament  says,  no  doubt,  "If  any  person  within  any  part 
of  the  United  Kingdom,  or  in  any  part  orchis  Majesty's  dominions  beyond  the  seas,  shall, 
without  the  leave  and  license  of  nis  Miyesty  for  that  piirposn  first  had  and  obtained 
as  aforesaid,  equip,  fiuniah,  fit  out,  or  arm"  any  ship  or  vessel  with  iut«nt  to  cmise  or 
commit  hostilities,  si>  and  so  shall  happen ;  he  shall  be  guilty  of  a  misdemeanor,  and 
there  shall  be  forfeiture  of  the  ship.  But  what  does  "any  person  "meant  (I  speak  sub- 
ject to  the  correction  of  mv  lord.)  It  seems  to  me  that  is  a  matter  that  we  can  pat  be- 
yond all  possibility  of  doubt.  Does  it  mean  any  person  out  of  the  street,  foe  instance, 
in  the  first  placet  Does  it  mean,  if  there  Is  a  ship  in  the  process  of  constructiou,  if  any 
trespasser  comes  In,  or  if  any  stranger  comes  in,  or  if  any  one  who  has  nothing  to  do 
with  the  ship  comes  in  by  night,  with  the  design  of  putting  upon  her  some  warlike 
equipment,  with  the  design  on  his  part  that  if  he  can  accomplisn  it  the  ship  shall  be 
used  far  a  particnlar  purpose,  is  that  within  the  meaning  of  the  act,  which. says,  "If 
any  person  within  any  part  of  the  United  Kingdom,  or  any  part  of  his  M^esty's  domin- 
ions beyoud  the  seas,  shall,  without  leave  ana  license  of  his  Majesty  for  thfl,t  purpose 
first  had  and  obtained  as  aforesaid,  fumuih,  equip,  fit  out,  or  arm,  or  endeavor  to  equip, 
furnish,  fit  ont,  and  aim,"  any  ship  or  veasel  with  intent  to  cruise  oi  commit  hoatiU- 
tiest  Why,  our  own  common  sense  recoils  at  the  notion,  and  we  at  once  say  it  is  ab- 
surd; the  act  means  nothing  of  the  sort. 

Nowigentlemen,  if  it  does  not  mean  that,  what  u  the  conseqaencet  The  coDseqnenoe 
is  this ;  the  "  any  person  "  here  apokea  of  must  be  a  person  wlio  has  got  a  right  to  con- 
trol the  destination  of  the  ship;  a  persou  who  has  got  a  right  to  control  the  constmc- 
tion  of  the  ship ;  a  person  who  has  zot  a  right  to  say  in  what  shape  or  build  the  ship 
shall  be  built,  and  tor  what  she  shall  be  used ;  and  be  is  the  person,  and  I  say  ho  is  the 
only  person,  who  oati  form  in  his  mind  any  intention,  within  the  meaning  of  the  act  of 
Parliament,  that  the  ship  shall  be  used  or  shall  not  be  used  in  a  particular  manner. 
Now,  wus  Mr.  Miller  capable  of  forming  an  intention,  within  the  meaning  of  the  act 
of  Piu'liament,  oa  to  how  the  ship  was  to  bo  usedt  What  would  y«u  think  if  any  one 
of  you  were  to  order  a  carriage  to  be  made  by  your  directions  by  a  ooachmnlrei  in 
Lone  Acre,  assuming  that  this  could  happen :  that  you  heard  he  had  been  saying,  "  I 
am  building  that  carriage,  and  that  camajie  is  to  be  used  for  a  particnlar  purpose,  and 
for  an  ille^  purpose,"  and  you  were  tola  that  that  carriage  had  been  seized,  your 
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it,  yon  and  yon  only  haviDg  tl „__ , 

tAat  tbftt  carriftgs  ftad  what  it  waa  to  lie  oMd  for  vraa  going  to  lie  Judged,  not  by  wbat 
^on  ordered,  but  what  the  coochmaker  chuae  to  say  to  gome  other  pereoD  T  The  thing 
IB  too  alieord,  and  one  only  wonders  how  the  Crown  could  Btruggle,  aa  they  have 
stmggled  here,  to  bring  in  as  evidence  what  Mr.  Miller  may  or  may  not  have  choseD 
to  ea;  npon  the  matter. 

TberMore  we  have,  gentlemen,  beyoud  all  doubt,  this :  that,  with  recard  to  Hr.  Mil- 
ler, it  ianow  proved  to  demunatration  that  he  was  simply  the  builder  of  the  ship,  build- 
ing it  on  contract,  and  bound  to  obey  ordeia ;  that  he  was  a  petaon  incapable,  within 
the  meaniog  of  the  act,  of  fonuiug  auy  lohint,  and  therefore  we  have  not  the  qaention 
to  try  now  what  hie  intent  was ;  we  get  rid  of  that  intout.  He  could  hare  bad  no 
int«nt  He  conld  not  control  the  destiuatlou  of  the  ship,  and  therefore  we  need  not 
trouble  ourselves  about  trying  that  port  of  the  question.  You  see  what  be  says  stands 
jnst  on  the  same  iboting  as  u  one  ol  Mi.  Miller's  workmen  had  said  anvtbing ;  because 
if  yon  are  to  try  in  the  caae  of  Mr.  Millet,  who  has  got  to  bntlil  the  snip  according  to 
contract,  and  has  only  got  to  bniid  the  ship,  and  not  to  control  it,  what  his  private 
views,  thoughts,  and  imaginiuga  were  npou  the  point,  yon  might  Just  as  well  try  what 
the  private  views  and  thoughts  and  imaginings  of  one  of  his  workmen  wore.  Wliat 
mare  haa  Mr.  Miller  to  say  to  the  matter  than  the  private  view  of  one  of  his  own  worfc- 
inen  who  may  have  been  engaged  upon,  the  ship,  who  may  have  planed  the  boards,  or 
riveted  the  joints,  or  done  some  work  to  some  part  of  the  machinery  f  When  we  con- 
sider the  act,  we  get  aclear  and  certain  view  of  what  the  act  may  mean.  It  is  important 
to  aee  what  a  man  who  had  the  control  over  the  ship  intended  to  do  with  her,  but  it  is 
nnimportont  to  see  what  a  mere  agent  and  bailder,  like  Hr.  Miller,  intended  to  do  with 
ber.  You  will  see  how  that  completely  annihilates  the  evidence  of  the  crimp  Da  Costa. 
At  the  aams  time  I  cannot  help  pausing  t«  remind  yon  of  the  kind  of  evidence  that  Da 
Costa  gave.  He  came  forward,  and  what  did  he  tell  us  he  was  t  He  said  he  was  a 
•hippins  agent  and  a  steamboat  owner ;  that  is  his  own  account,  in  the  first  iustance, 
of  his  choisoter.  T  am  sorry  to  destroy  that  illusion,  but  it  turns  out  in  cross-oxamina- 
tion-tbat  he  is  a  crimp  and  a  partner  in  a  tug.  He  says  he  ia  a  shipping  agent  and  a 
Btoamboat  owner.  How  easily  great  titles  may  descend  to  something  smaller.  He  is  a 
oiimp  and  a  partner  in  a  tug.  He  <s  brought  forward  by  the  Crnwn—I  beg  pardon, 
not  by  the  Crown ;  he  is  one  of  the  witnesses  of  Mr.  Dudley,  the  Liverpool  consul,  and 
of  Heesrs.  Dnncan,  Squarey  and  Company ;  he  is  in  commnnioation  with  them ;  it  is  to 
them  that  he  reported  the  evidence  he  thought  he  conld  giva  and  they  are  the  petaons 
who  sent  him  on  to  the  very  respectable  and  eicellent  gentleman  whom  we  have  the 
pleasure  of  seeing  here,  Mr.  Homel.  He  is  not  Mr.  Hamel's  witneaa,  I  beg  to  ae,y  on  the 
part  of  Mr.  Hamel;  he  is  the  witness  of  the  American  consul,  Mr.  Dudley,  and  of  Messrs. 
Duncan,  Squarey  and  Company.  My  learned  friends  for  the  Crown  coidd  not  moderate 
him;  he  had  one  thing  to  say,  and  he  was  always  saying  it ;  and  whatierer  he  waa 
asked,  it  alwayacame  ont,  "There  is  a  gunboat."  "There  ia  a  gunboat;"  that  is  what 
he  come  to  tell,  and  he  would  say  nothing  else — "  the  Phantom  and  the  gnuboat ;  all  I 
know  is,  there  was  a  gunboat."  That  is  what  he  oame  here  to  say,  and  he  brought  it 
into  every  answer  he  gave ;  he  would  give  no  answer  without  miung  up  with  it  that 
which  he  thought  he  was  brought  here  to  prove. 

Now,  gentlemen,  one  cannot  ifoiget  that  it  waa  opened  by  my  learned  Mend  on  behalf 
of  the  Crown  himself  that  there  were  admissions  made  by  Mr.  Miller,  not  only  to  Da 
Coata,  hut  to  a  person  of  the  name  of  Acton ;  and  yon  will  remember  that  the  first 
Btmggle  we  hod  about  letting  In  what  Hr.  Miller  said  at  all  was  with  regard  to  a 

Kiraon  of  the  name  of  Acton,  and  ultimately  Acton  waa  recalled  to  say  whether  Mr. 
iller  had  not  said  to  him  something  like  what  he  said  to  Da  Costa.  Von  remember 
what  Acton  said,  "  Did  Mr.  Miller  say  to  yon,  who  were  constantly  in  the  yard,  and 
listening  to  what  was  said  and  done,  anythmg  about  the  character  and  destination  of 
this  boat  V  Ho  said,  "  No,  he  did  not :  he  always  called  it  the  boat ;  I  never  heard  him 
call  it  anything  else,"  Mr.  Da  Costa  is  the  privileged  man.  How  it  happened  1  can 
hardly  imagine ;  be  ia  the  privileged  man,  not  connected  with  the  yard,  for  he  was  not 
connected  with  the  yard ;  be  was  there  for  no  purpose  on  earth  but  to  see  that  his  little 
tng-boat  was  bnilt  in  which  ha  was  a  partner ;  and  he  is  the  person  to  whom  it  is  sup- 
posed that  Mr.  Miller  divulged  thia  great  state  secret,  if  it  were  a  matter  of  conse- 
qnence  whether  Mr.  MiDer  did  or  did  not ;  the  crimp  is  the  person  to  whom  Hi.  Hiller 
divnlged  tlie  eeont  about  the  ahlp,  with  which  he  had  nothing  to  do,  and  which  he  did 
not  prot^  to  be  InterferiDg  with  in  any  way.  It  is  improbable  enough,  and  it  is  not 
nnworthy  of  your  conaideratioQ  whether  Da  Costa  is  worthy  of  credit  or  not.  I  pnt  it 
npon  this  ground:  it  has  been  mled— and  I  am  very  glad  of  the  mlinff,  because  we 
have  got  to  the  bottom  of  it— it  has  been  ruled  that  Da  Costa  might  tell  us  what  Mr. 
Miller  aaid  to  hJT^ ;  but  I  pray  you  to  remember  the  clear,  and  accnralej  and  broad, 
and,  if  I  may  say  so,  distinct  groimd  upon  which  my  lord  put  the  admiaeion  of  Da 
Costa's  evidenoe.  It  was  this :  My  lord  said,  1  do  not  mean  that  I  am  going  to  admit 
the  OTJdenoe  of  Da  Coeta  to  be  used  ag^nat  the  three  persona ;  hat  he  MicU  The  ftttM- , 
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Dey  general  alleges  th&t  one  of  the  qneetioiiB  to  be  tried  in  tliia  oaM  is,  irhetiier  there 
iraa  on  the  pnrt  of  Mr.  Miller  soma  act  done,  or  Bome  intent  entertained,  which  ianied 

to  or  led  to  the  forfeiture  of  the  Teasel.  Upon  this  point  I  do  not  exclude  the  evidence 
of  whnt  Mr.  Miller  said,  bnt  the  moment  we  come  to  the  question,  which  my  lord  dis- 
tinctly said  was  to  be  afterward  considered,  snd  was  oue  upon  which  he  certaiulj  bad 
~   ~  It  oil  uisde  np  his  mind — but  the  moment  we  come  to  consider  whether  Mr.  Miller 


could,  whether  he  had  the  power  hj  any  expression,  however  strongly  marked,  to  affect 
Id  any  way  the  destinies  of  the  ship  or  the  rlKht  to  the  ship,  the  moment  we  come  to 
consider  that,  we  find  that  Mr.  Miller,  the  builder,  had  no  power  of  interfere^oo,  and 


it  the  person  iutended  by  the  act.     He  having  no  power  to  use  the  ship  in  ^y 
way,  any  statement  such  as  Da  Costa  represented  him  to  have  made  would  b«  uttoriy 
iirelevsut  and  immaterial  npon  that  point. 
Now.  gentlemen,  I  put  aside,  therefore,  Mr.  HiUer,  the  Qrst  of  the  tliree  clasaee  of 

Siersons  whose  acts  were,  I  said,  to  be  considered  as  acts  inuring  or  leading  to  the  fbr- 
eiturn  of  the  ship.  I  now  come  to  the  second  class,  namely,  my  clients,  Messrs.  Faw- 
c«tt,  Preston  and  Company.  What  was  the  case  opened  by  the  attorney  general  T  Yon 
rpmember  what  the  attorney  general  said.  He  said:  "I  wilt  show  yon  that  Heasra. 
Fawcett,  Preston  and  Company  were  interfering  about  the  building  of  the  ship,  that 
somi!  of  their  partners  were  giving  directions,  and  that  they  were  making  the  machinery 
for  the  ship  ;  (hat  is  to  say,  machinery  to  work  her  as  a  screw  propeller.  "  But,"  said 
the  attorney  general,  "  that  is  not  ail.  And  of  course  if  that  had  been  all,  that  would 
have  been  nothing.  But  he  said,  "  I  will  go  on  to  show  you  that  at  the  very  time 
that  Messrs.  Fa wcett,  Preston  and  Company  were  making  guns  for  the  ship,  and  that,'' 
said  he,  "  of  course  stamps  the  cbaracter  of  the  transaction,  and  shows  that  they  were 
connected  with  the  equipment  of  tlie  ship  for  a  warlike  pnrpoee." 

Now,  we  have  had  the  evidence  on  that  point,  and  yon  know  that  the  whole  case  oa 
to  the  guns  for  the  ship  has  been  a  miserable  failure.  Yon  have  bad  a  witness  who 
comes  forward  and  says,  Messrs.  Fawcett,  Preston  and  Companv  were  making  guoa 
by  the  hundred,  and  boring  them  every  day,  and  they  were  making  guu-carriag«  kt 
the  same  time ;  as  the  witnesses  say  that  the  machinery  was  lieins  made  for  the  Alex- 
andra, machinery  was  also  being  made  for  the  Phantom,  and  machmery  was  also  being 
mode  for  various  other  vessels  at  the  same  time ;  guns  were  beius  made ;  there  was  » 
large  gun  being  made,  and  there  were  small  guns  bsing  made,  and  there  ware  gun-car- 
riages. An  attempt  was  made  to  identify  these  guns  in  any  way  with  the  AlexandtA, 
but  the  attempt  was  a  perfect  failure.  No  person  could  sugsest  that  tliere  was  oi^ 
single  particle  of  evidence  wliich  could  idenliiy  the  one  with  the  other,  except  the  evi- 
dence that,  as  they  were  making  scores  of  other  guns,  so  they  were  niakine  three  guns 
ill  particular  at  the  same  time.  But  it  did  not  slop  there,  though  it  would  have  been 
bad  enough,  bnt  I  listened  with  some  amazement  when  I  beard  the  Crown  go  on  to  ask 
some  witnesses  what  had  become  of  the  three  guns,  which  I  nnilerstood  were  to  be 
made  out  to  be  the  guns  of  the  Alexandra.  What  is  the  last  we  have  beard  of  those 
tlireegnnsf  Why,  that  they  went  to  the  London  and  Northwestern  railway.  The 
Alexandra  lying  in  the  Toxteth  dock  at  Liverpool,  the  threoKuus  went  to  the  London 
and  Northweetem,  directed  to  London  to  a  gentleman  named  Captain  Blakely,  I  think. 
What  has  that  ta  do  with  the  Alexandra  T  The  Crown  go  ont  of  their  way  to  prove 
that  the  three  pet  guns  upon  whith  they  have  fixed  their  aiToctions  were  carried  ftom 
the  only  place  where  they  could  have  been  of  the  least  importance  as  appurtenant  tJ) 
and  to  be  brought  on  hoard  of  the  Alexandra,  and  taken  to  JsOuAou.  That  was  the 
last  sight  we  had  of  them.  I  do  not  know  whether  Captain  31akely  has  got  them,  or 
what  has  become  of  them.  1  must  leave  my  learned  friend,  the  attorney  general,  to 
deecriba  that  to  yon.  Beyond  that,  is  there  a  scrap  or  a  particle  of  evidence  on  the 
point  from  any  one  of  the  discharged  workmen,  a  spy  or  a  crimp,  or  any  one  else,  to 
show  that  Messrs.  Fawcett,  Preston  and  Company  were  interfering  with  the  ship,  ex- 
cept in  the  most  legitimate  manner,  that  they  were  preparing  the  ship  for  the  screw 
propeller,  and  that  they  were  doinff  the  same  for  the  Phantom,  a  perfectly  harmless 
boat  which  was  lying  hoside  her ;  that  they  were  employing  their  men  to  do  that  T  Are 
Messrs.  Fawcett,  pposton  and  Coropauy  brought  into  connection  in  any  way  with  any- 
thing concerning  the  Confederate  States,  except  this,  that  Captain  Tesslcr,  who  is  said 
(whether  that  is  true  or  nut)  to  be  an  agent  or  the  Confederate  States,  is  employed  in 
the  building  of  the  Phantom,  and  is,  therefore,  brought  into  connection  with  Messrs. 
Fawcett,  Preston  and  Company,  lieing  himself  at  the  yard,  superintending  the  ship  of 
which  he  takes  possession,  which  ha  takes  away,  and  with  which  he  sails  off  in  a  per- 
fectly harmless  way  out  of  the  country  t 

Those  gentlemen  are  the  second  of  the  three  classes  of  persons  who  can  by  any  po»- 
sihility  have  had  any  interference  in  the  direction  of  this  vessel.  Now  I  come  to  the 
third  class,  a  larger  class,  and  who  are  de8cril>ed  as  being  the  persons  who  are  agents 
in  this  country  of  the  coufederata  government — I  mean  Messrs.  Fraser,  Trenbolm  and 
Compaoy,  Captain  Tessler,  and  Captain  Bulloch,  and  I  will  add  Mr,  Hamilton,  if  yon 
tike,  though  I  do  not  believe  that  his  name  is  in  the  information.  1  will  take  them 
altogettier,  and  consider  what  there  is  about  them  all.    Firsts  what  we  moat  see  is 


PARIJAMEKTABY  AND  JUDICIAL  APPENDIX,   NO.  XV.         101 

this — id  tiiere  any  pretence  for  gsyiafc  that  an;  one  of  thoee  penona  hftd,  nr  ever  m- 
Bnined,  any  direction  or  control  over  the  AJesandru  I  That  te  the  qoestiou  irbicb  yon 
have  to  try,  and  npon  that  point  I  pledge  myself  to  prove  my  case  to  yon  as  clearly  as 

_ ^ J  proved  or  disprovoi  in  this  or  any  other  oonrt. 

vas  Da  Coeta'B  evidence  upon  this  pointl  What' 
^aveuaf  It  comes  to  this,  hs  said:  the  Fhantot 
.  _.e  lying  together  in  the  dock ;  there  were  workmen  working  on  both ;  the  Phantom 
was  being  buiJt  for  Captain  Tessier,  and  throogh  him  for  Meaere.  Fraser,  Treuboliii  and 
Company.  I  do  not  care  aboat  that.  The  Phantom  i«  a  vessel  which  nobody  has 
thrown  the  least  accusation  against.  There  were  workmen  of  Messrs.  Fawcett.  Pres- 
tou  and  Company  working  there,  and  Mr.  Welsman,  a  partner  of  Messra.  Fraser,  Treu- 
liolm  BDd  Company,  on  one  occasion  be  saw  present  in  the  yard,  and  he  heard  Mi. 
TFelsman  make  this  most  remarkable  statement — there  was  a  workman  at  work,  the 
two  ships  lying  together,  the  two  being  unt  in  operation  at  the  same  time — heheanlMr. 
Welsmsu  tell  a  workman  to  "  knock  on;"  that  is  the  amonnt  of  evidence  which  he 
has  to  nve  tu  connect  Mr.  Welsuau  with  the  control  and  direction  of  the  Alexandra. 

Now  1  will  give  you,  fitim  their  own  mouths,  the  evidence  of  the  five  discharged 
iTorkmen  npou  this  point,  and  really  the  point  which  I  want  yon  to  be  good  enough 
fo  consider  is,  what  did  those  persons,  who  come  forward  here  in  the  way  la  which  we 
must  suppose  persons  to  come  forward  to  do  their  best  to  make  out  a  case,  if  they  can 
make  it  outj  what  did  they  iell  us  with  regard  to  anything  on  the  poitof  Medsia.  Fra- 
aer,  Trenholm  and  Company,  and  Mr.  Bimoch,  or  Mr.  Hamilton,  with  respect  to  the. 
destination  of  the  Alesandral  The  first  who  comes  is  Action ;  Action,  yon  remember, 
is  the  person  who  stood  at  the  gate  of  the  bnildingyard  of  Mr.  Miller,  who  said  he  was 
in  the  nahit,  at  meal  times,  of  going  round  the  sUps  and  looking  about  them  ;  he  was 
not  eng^ed  himself  in  the  construction  of  the  ships,  bnt  he  was  a  watchman  at  the 
gate  ',  he  was  in  the  habit  of  going  roand  and  taking  a  look  at  the  vessels.  What  did 
he  tell  OB  of  the  vesaela,  he  being  called  to  make  ont  the  case  that  Mi.  Bulloch,  or  Cap- 
tain Tesaier,  or  Mr.  Hamilton  were  iaterferlng  about  theAleiandra  T  He  said  "  I  have 
seen  Mr.  Hamilton  in  Mr.  Miller's  yard  while  the  Alexandra  wns  being  built,  ouco  or 
twice  a  week.  He  took  a  Little  notice  of  the  Alexandra.  Mr.  Bulloch,  I  believe,  came 
with  him ;  they  looked  at  her  together  more  than  ouce."  They  looked  at  her.  He  was 
A  walcbman  at  the  gate,  and  the  utmost  that  be  can  tell  us  is,  that  these  two  men  came 
into  the  yard,  and  were  aotiuilly  detected  looking  at  the  Alexandra  1  Gentlemen,  it  Is 
a  Mghtful  state  of  things ;  they  looked  at  her ]  They  did  nothing;  they  gave  no  or- 
ders that  1  am  aware  ofT 

Lord  Chiek  Bakon,  It  is  more  than  that ;  they  did  nothing  but  look  at  her. 

Sib  HnoH  Cairns.  Eiactly.  He  says,  "They  gave  no  orders  that  I  am  aware  of.  I 
have  heard  Mr.  Hamilton  speak  t<i  Mr.  Miller  once  asto  the  Alexandra,  and  I  heard  Mr. 
Bnlloch  speak  to  Mr.  MUler.    1  lot  them  in  through  the  yard  gate." 

Lord  Chief  Bason.  "  I  have  heard  Mr.  Bulloch  speak  to  Mr.  Miller  on  the  subject  of 
the  Alexandra." 

Snc  Huoa  Cairns.  Tes,  on  the  snbjeot  of  the  Alexandra.  I  assume  that  that  wonld 
be  what  he  meant,  "  I  have  heard  Mr.  Hamilton  speak  to  Mr.  Miller  once  on  the  sub- 
ject of  the  Alexandra  and  I  have  heard  Mr.  Bnlloch  speak  to  Mr.  Miller  also  on  the 
some  subject.  Ilet  them  in  through  the  yard  gate;  they  had  no  orders ;  thuycsmein 
like  other  people ;  tliey  had  no  particular  order.  I  did  not  see  Mr.  Mann"  (that  is  a 
partner  in  Messrs.  Fawcett,  Preston  and  Company's  honse)  "  go  with  Mr.  Bulloch  or 
vrith  Mr.  Hamilton."  Then,  on  cross-examination,  he  said,  "  I  stood  at  the  gate  ;  I  had 
nothing  to  do  with  the  building."  Tben,  when  he  is  asked  as  to  Mr.  Bulloch,  he  said, 
"  I  do  not  know  that  it  was  Mr.  Bnlloch  at  all."  He  said,  "  I  know  Mr.  Hamilton ;  I  let 
him  in.  I  cannot  say  if  Mr.  Bulloch  was  ever  so  called  in  my  hearing.  People  some- 
times gave  Qieir  names  at  the  gate ;  Mr.  Bulloch  never  did."  The  person  ho  speaks  of 
was  a  little  man  with  daik  whiskers  and  beard.  He  never  heard  any  more;  he  never 
heard  anybody  attempt  to  identi^  him,  to  say  that  Mr.  Bulloch  was  the  person  with 
dark  whiskers  and  beard.    It  turns  out  that  this  man  had  taken  into  his  head  that  a 

Eirticnlar  person  was  BIi.BuIlocb,  and  that  those  two  persons  whom  he  mentions,  Mr. 
olloch  and  Mr.  Hamilton,  were  in  the  yard  looking  at  the  Alexandra  together,  and  he 
heard  them  say  something,  he  does  not  know  what,  once  about  the  Alexandra. 

.Now,  what  IB  the  other  witness,  the  witness  discharged  for  being  drunk — Banioal 
He  is  the  engine-driver  in  the  yard.  He  keeps  up  the  fires  and  oils  the  machinery,  and 
keeps  the  engine  going,  and  so  on,  and  he  says  he  went  round  at  dinner  time,  and  was 
accustomed  to  go  round  at  dinner  time,  and  look  at  the  ships.  He  was  not  working  at 
the  ships ;  he  was  in  the  engine-house.  He  says,  "  I  recollect  Captaiu  Tessier  coming 
while  the  vessel  was  being  built:  he  was  the  captain  of  the  Phantom,  which  was 
building  at  the  same  time ;  the  Phantom  was  built  at  the  same  time.  Captain  Tessier 
used  to  go  round  her ;  he  took  leas  notice  of  the  Alexandra  tlian  the  Phantom ;  he 
looked  chiefly  at  the  Phantom;  he  walked  about  and  looked  at  all  the  vessels  that  were 
building."  Then  he  says  be  knows  Speers,  the  overlooker  of  Messrs.  Fawcett,  Preston 
and  Company  J  he  superintended  the  engineering  both  for  the  Phantom  andtfaeAlexui- 
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TbBt  ts  the  whole  of  the  eridence  on  ths  yaid.  8a  far  as  the  yard  Spf*,  therribrc^ 
joa  nitl  agree,  I  think,  with  me,  that  we  may  Mrly  put  «w»j  Messrs.  Fawoett,  Pn*- 
ton  and  Compouy,  Captaia  Teasier,  and  Mr.  Bulloch,  as  persone  who  have  exercised  no 
coDtrol  or  shown  Bnv  interest,  except  that  of  common  loiAeis-oD  in  tbe  Alexandra. 

The  other  three  discharged  witnesses  are  from  Hessn.  Fawcett,  Preston  and  Com- 
pany's works.  What  do  they  say  t  The  first  is  Bobinson  the  joiner.  He  says  he 
was  engaged  in  making  gan-oarriageB,  and  then  he  spoke  of  the  three  mysterionB  gnni 
which  we  have  loat  sigbt  of,  beoansethey  came  to  London.  Then  faeeays,  "Carter  was 
also  employed.  While  I  was  there  a  man  called  Hamilton  come" — what  Hamilton  we 
do  not  know,  but  a  man  called  Hamilton — "  at  tlie  time  I  was  making  the  carriages; 
he  merclv  looked  at  them."  He  says,  "  I  know  the  Alexandra,  and  I  did  some  work 
on  the  Afexsndm.  Therefore  the  whole  of  it  is  this,  that  while  those  three  gnos  of 
which  we  know  nothing  were  being  made,  a  man  called  Hamilton  came  to  Measra. 
Fawcett,  Pieaton  and  Company's  works,  and  actually  looked  at  the  guns.  Carter,  the 
other  workman,  discharged  at  the  same  time,  says  he  is  a  Joiner,  and  was  working 
also  at  the  gun-carriages ;  he  says  they  were  making  the  machinery  at  Messrs.  Faw- 
cett, Preston  and  Company's  for  the  Alexandra,  No.  2309.    He  says,  "  I  was  sc — '^ 


in  the  erectiuKShop;  1  saw  Hr,  Hamilton  there  pretty  of^en;  I  recollect  the  machinen- 
for  both  Tesaels  beuig  erected ;  and  Mr.  Hamilton,  if  be  is  oonnected  with  the  oonfed- 
c  goTcrnmeut,  had  of  course  every  interest  in  looking  after  the  ma<^nery  of  Uis 

jitom,  which  was  being  bnilt  for  Captain  Tessier ;  could  not  say  that  he  look  mor9 

interest  in  the  machinery  and  the  kuib  than  to  any  other  guns  which  were  being  bnilt 


Phantom,  which  was  being  bnilt  for  Captain  Tessier ;  could  not  say  that  he  look  m 
interest  in  the  machinery  and  the  koub  than  to  any  other  guns  which  w       '    ' 
at  the  same  time  as  the  gnns  of  the  Alexandra  were  being  made. 


LOBP  Chief  Baron.  He  says,  "  1  cannot  say  that  he  paid  attention  to  anything  in 

particular." 

8m  Hugh  Caiiws.  Then  he  says,  "I  have  seen  Mr.  Hamilton  with  Mr.  Sillem,oneof 
tlie  partners.  Mr.  Sillem  spoke  of  improvements  in  the  compteasor  screws — that  ia, 
the  compressor  screws  of  the  guu-oarriages — to  Mr.  Hamilton.  Mr.  Hamilton  said 
that  be  thought  'it  was  animpTovement  on  the  original  kiudof  screw.'"  That  ia  the 
whole  evidence  of  Carter,  upou  that  point  I  mean.  Now  the  fifth  discharged  woikman 
and  witness  is  Hodgson.  Hodgson  says  that  he  was  a  man  in  the  warehoose  engaged 
about  packing ;  he  says  with  regard  to  the  machinerv  of  tbe  3309,  8peeTS,  the  foreman 
of  Messrs.  Fawcett,  Preston  and  Company,  said  to  him,  "  take  tbem" — this  is  when 
they  were  packed  and  ready  to  be  taken  away — "  take  them  to  Miller's  yard  <w  to  the 
gunboat,"  a»  for  as  my  memory  serves.  Therfflbre,  if  that  were  worth  thinking  abouU 
he  CAnnot  tell  exactly  what  he  was  told ;  he  was  told  to  take  them  either  to  uie  yanl 
or  to  the  gunboat,  he  cannot  toll  which.  Accoi'ding  to  his  memory  he  was  told  to  take 
them  to  the  one  or  the  other.  Then  he  says,  "  I  know  Mr.  Hamilton.  I  saw  him  in 
tbe  packing-ioom.  I  do  not  remember  wliat  he  said.  He  examined  tbe  shot  and 
shells.    I  do  not  remember  what  he  said." 

Now,  gentlemen,  not  only  was  this  the  evidence  which  these  discharged  worteien 
gave,  which  failed  miserably  in  proving  anything  for  a  moment  against  my  clients, 
bat  I  am  snre  yotf  cannot  have  failed  to  observe  how  complet«ly  this  evidence  was  a 
sarpri»e  to  my  learned  friends  who  appear  here  for  tbe  Crown,  becanse  to  tbeee  wit- 
nesses they  put  qiieetion  after  question,  which  showed  that  they  expected  totally  dif- 
ferent aaswere.  I  cannot  help  tpinking  that  by  some  means  or  other  the  Crown  had 
)>een  totally  inisM  with  regard  to  the  evidence  which  they  expect«l  in  this  case.  To 
tbe  last  witness,  Hodgson,  they  put  this  question  with  n^gard  to  the  partuers,  "  Did 
not  tbey  talk  in  a  lower  tone  of  voice  when  yon  approached  t"  "  Noj"  he  said,  hon- 
estly enongb.  Tlien,  gentlemen,  I  think  there  bos  been  some  cnrions  hallucination 
which  has  come  over  those  who  have  got  up  this  evidence,  that  Hioee  dischai^(ed  work- 
men were  coming  forward  to  make  out  some  case  which,  when  they  came  and  were 
asked  upon  their  oath,  they  ref^ised  and  denied  to  say  one  word  abont,  oud  left  tlie 
case  exactly  as  I  have  described. 

Bat  It  does  not  stop  there.  I  have  still  to  deal  with  the  two  iUastrioiis  witniwees 
who  remain — the  two  spies.  I  will  take  first  Mr.  George  Temple  Chapman,  whose 
history  seems  to  be  this.  I  cannot  help  thinking  that  there  is  a  result  of^hU  evidence 
which  is  extremely  important,  though  I  do  not  tiiinklt  is  important  fbr  tbe  case  of  the 
Crown.  Qeorge  Temple  Chapman's  story  is  tills.  He  went  to  the  conntin^house  of 
MesBtB.  Froser,  Trenholm  and  Company,  on  the  Ist  of  April  of  this  year.  Will  yon 
allow  me  to  remind  you  for  a  moment  of  the  dates,  becanse  it  becomes  of  importance  t 
Yon  recollect  that  the  ship  was  seised  on  the6tb  of  April,  that  is,  siidays  .after  Oeorse 
Temple  Chapman  went  to  Messrs.  Fraser,  Trenholm  and  Company's  office;  but  you  wul 
remember  ohm  that  the  seinurB  was  contemplated  and  was  being  prepared  for  before 
the  Ist  of  April.  I  will  tell  yon  how  that  appears.  You  recollect  a  respectable  man 
enough  was  called  here,  Mr.  Neil  Blake,  a  foreman,  who  was  called  to  give  some  meas- 
nremeuts  in  tbe  ship,  and  he  said,  "  I  went  to  the  ship  on  the  21st  of  March  te  look 
round  her,  and  to  get  her  meaeurementB,  and  I  was  sent  t^ere  by  a  captain  of  a  United 
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States  vesael,  who  aslced  me  to  go  and  look  at  her,  and  then  I  reported  to  the  consul 
and  to  Meaars.  Dnncan,  Sqnarej  and  Company."  now  the  fact  ifM  this.  80  early  as 
the  Slst  of  March,  and  ftvm  then  to  the  6th  of  April,  the  American  conanl  and  MeserB. 
Dnncan,  Sqnarey  and  Company  were  preparing  for  the  seizure,  which  was  made  on 
the  Gth  of  April.  Then  I  pray  yonr  attention  to  this.  Geoise  Temple  Chapnian  goes 
to  the  office  df  HeaHTe.  Fraser,  Trenholm  and  Company,  and  has  an  interview  with 
Ur.  Priolean.  On  the  Ist  of  April,  while  the  seizure  is  being  prepared  for,  he  goes  to 
the  office  of  Messrs.  Praaer,  Trenhulm  and  Company,  and  leaves  Mr.  Priolean  nniler 
the  impresaion  that  he  is  a  compatriot  of  his,  a  secesaionist,  and  a  warm  snpporter  of 
the  Sonthem  States.  He  goefl  on  with  that  lie  on  hia  lips  to  hare  a  conversation  with 
Hr.  Priolean.  Now  what  waa  the  object  of  tellinfc  that  lie  I  On  the  Ist  of  April  Mr. 
Oeorge  Temple  Chapman  waa  aant  to  the  office  of  Hesara.  Fraser,  Trenholm  and  Com- 
pany, to  have  an  interview  with  Mr.  Priolean,  and  to  beouile  him  1>y  a  false  statement 
into  making  admissions  to  him.  I  auppoae  yon  will  see  that  Mr.  Qeorge  Temple  Chap- 
man was  sent  by  the  American  conanl  aa  a  spy,  in  order  to  obtain  &om  Mr.  Priolean 
some  admission  abont  the  Alexandra.  Well,  what  came  of  itT  Mr.  Priolean  did  not 
at  the  moment  suspect  the  impostnre,  and  he  seems  to  have  communicated  with  him: 
Certain  papers  were  referred  to.  He  commnnicat«d  about  those  papera  with  this  Mr. 
Oeorge  Temple  Chapman,,  who  waa  aentto  apy  out  and  to  obtain  admissions  ttoia 
tteaaia.  Fraser,  Trenholm  and  Company.  Does  he  say  he  was  able  to  extract  one  ainsle 
sentence  &om  tliat  Qrm,  or  to  obtain  m>m  Mr.  Prioleau,  who  was  confiding  in  him,  be- 
lieving in  him  aa  a  compatriot — doea  he  aay  that  he  obtained  one  single  piece  nf 
information  with  respect  to  the  Alexandra,  or  with  respect  to  any  interest  of  theirs  in 
Iierl  Nothing  of  the  kind.  The  whole  thing  is  a  failure  which  recoils  on  the  Crown, 
but  which  Is  extremely  important  with  resjiect  to  the  case  of  the  defendant,  because 
trying  their  process,  and  tiding  it  in  the  most  legitimate  way  at  the  time  the  seizure  is 
contemplated r  the  witness  who  comes  forward  and  tells  this  story  cannot  put  his  finger 
on  aslogle  fact  which  could  bear  upon  tlie  case  of  the  Alexandra. 

Well,  but,  geattemeu  of  the  jury,  I  now  come  to  the  ^atest  witness  of  all  in  this 
case,  the  witness  who  was  reserved  by  the  Crown  to  the  last,  and  was  brought  forward 
certainlv  with  some  nomp  and  some  corenony.  I  mean  Mr.  Clarence  R.  Yooge.  I  am 
sorry  I  do  not  know  tiis  Intenupdiate  name. 

Lord  Cbiki'  Babos.  Handolph. 

Sut  Hl'(Iii  Cairks.  I  am  obliged  to  your  lordship.  Mr.  Clarence  Bandolpb  Yonge. 
How  am  I  to  describe  this  epecimen  of  hnmanity,  raised,  aa  he  said  himself,  in  the 
State  of  Gleorgia ;  the  man  who  beean  his  career  by  abandoning  bis  wife  and  child  la 
hie  oatiTe  country,  who  wormed  himself  into  the  confldenco  of  Captain  Bnlloch,  be- 
c*me  his  private  secretary,  had  aceesa  to  his  papers,  was  his  conflilential  agent,  who 
was  theu  accepted  aa  the  companion  of  those  who  were  engaged  in  the  confe<lerate 
canae,  persuaded  them  that  he  ahared  in  the  feeliuffof  patriotism  which  actuated  them, 
who  cama  over  to  England,  who  still  asnmed  the  same  character,  was  received  by 
Mes*rs.  Fraser,  Trenholm  and  Company,  became  possessedof  every  secret  with  regard  to 
the  proceedings  of  those  who  were  engaged  in  the  war  on  the  part  of  the  Southern  8 tatea, 
who  accepted  a  commission  from  bis  native  country  in  her  service,  became  an  officer 
enrolled  in  her  navy,  owing  allegiance  to  her,  receivod  her  pay,  distrilinfcd  her  money, 
who  than  became  a  deserter,  nlippintf  overboard  or  leaving  the  ship  of  which  he  waa  an 
officer,  in  order  that  he  might,  by  a  lying  pretence  of  a  marriage,  effect  the  min  and 
pinnder  the  property  of  a  widow  who  hod  had  the  misfortune  to  entertain  him  in  her 
country  and  to  be  posseaaed  of  .some  property  of  her  own,  who  succeeded  in  possessing 
himself  of  that  property,  who  brought  her  over  fo  Liverpool,  and  who  then  turned  her 
adrift  penniless  npon  tha  streets,  who  then  hurried  up  to  London,  in  order  to  pour  into 
the  ear  of  Hr.  Adams,  the  American  minister,  hia  tale  of  treachery,  betraying  every 
one  of  his  familiar  fiienda,  and  every  one  of  hia  brother  officera,  and  the  cause  of  the 
Conntry  to  which  he  had  promised  allegiance,  who  stood  there  in  the  box  before  yon, 
who  dented  no  crimn,  and  blnabed  at  no  villainly,  until,  indeed,  it  was  suggested  that 
the  victim  of  his  bigamy  had  been  a  mulatto  woman,  and  not  his  wife,  and  %en  all  hia 
feelings  of  setf-reapect  recoiled,  and  he  indignantly  denied  the  charge.  This,  gentle- 
men, la  the  man  who  Is  bronght  forward  at  the  end  aa  the  climax  of  the  case  on  the 
part  of  the  Crown  ;  but  I  beg  pardon,  he  is  not  the  witneaa  of  the  Crown,  he  is  the  wif^ 
neas  of  Mr.  Adams,  the  United  States  miniater.  It  Is  Mr.  Adams,  tn  whom  Mr,  Clarence 
Randolph  Yonge  told  his  tale.  It  is  Mr.  Adams  who  did  not  expel  him  from  hia  home 
and  drive  irom  hia  prcseuca  this  miscreant  who  polluted  the  air  he  breathed.  It  is  Mr- 
Adams  who  forwards  him  to  the  Crown  to  be  put  into  the  witnesa-boi  before  a  jury  of 
English  gentlemen,  to  repeat  the  tale  which  that  uumitiKated  villain  told  in  our  ears. 
Gentlemen.  1  know  the  honorable  and  straightforward  character  of  my  honorable  and 
learned  fViend  the  attorney  general,  and  I  felt  how  he  most  have  loathed  and  recoiled 
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Yonga  into  the  iritaees  box.     And  flist  obaerve  the  folly  of  tha  cooise  taJcen.     What 
vaa  it  tbat  Mr.  Clarence  Randolph  Ydusb  told  ub  after  allT    He  gave  us  a  ((reat 
deal  of  iofonnatiou  about  the  Alabama;  lie  told  bb  who  the  ofBceiB  were  on  board 
the  Alabon         ......  .   .  ..         ~ 

board  the  A 

go  to,  what  xhedid  and  what  she  did  not  do  on  beTcruiseB.  Bot,  gentlemen,  are  we  try- 
iua  tlie  question  of  the  cniiBra  of  the  Alabama  bereT  Is  it  material  for  yoa  to  know 
what  waa  oi'  what  was  not  done  on  board  the  Alabama  T  What  waa  it  that  all  this 
evidence  wax  intended  to  show  f  I  cannot,  for  tbe  life  of  toe,  coaceive  what  object  it 
was  tbe  Crown  thought  thej  would  attain  by  putting  thin  misornanC  iuto  the  wituoafr. 
box  to  t«ll  na  the  narrative  of  the  secrets  which  he  hod  foand  ont  on  board  the  Alai- 
bama.  But,  in  the  second  place,  1  beg  you  to  observe,  uot  only  tbe  folly  but  also  tbe 
fatality  of  the  course  taken  by  tb»  Crown  in  putting  this  witness  into  tbe  box,  becanae 
I  will  venture  to  say  that  this  evidence  recoik  on  tbe  ca«e  of  the  Crowu,  and  actaally 
puts  an  end  to  any  shadow  or  fragment  of  a  case  which  conld  have  been  alleged  to  be 
proved  on  the  previous  evidence.  I  do  not  merely  mean  to  say  that  tbisevidcQce  would 
cover  with  shame  and  confusion  any  case  that  was  ever  brought  before  a  jury,  thoogh 
thftt  is  perfectly  true.  But  consider  tbis.  We  have  now  hod  here  that  whicli  you  never 
exppctiid  to  hear,  and  that  which  my  clients  could  never  have  been  able  to  lay  before 
you,  becouse  tbey  have  no  spies  and  inforniers :  we  have  obtained  by  this  happy  coin- 
cidence, for  su  I  will  call  it,  an  insight  into  the  interior  of  the  whole  of  tbe  seciets 
and  proceedings  of  tbuee  who  are  said  to  have  beeu  tbe  agents  of  tbe  confederate  gOT- 
emmeut.  We  have  got  by  the  accident  of  tbis  treachery,  I  say  we  have  got  laid  b^ore 
you  by  one  who  won  the  trusted  and  familiar  friend  and  one  of  tbe  agents,  as  it  iras 
said,  of  the  confederate  govemmeut,  everything  that  they  contomplat«l  lust  April,  at 
the  time  when  they  were  oiigug«I  in  fitting  out  and  seuding  away  the  Alabama.  Do 
you  suppose  it  tu  be  poaailile  that  those  gentlemen  coutd  liavo  had  any  project  or 
any  plan  whatever  about  the  Alexandra,  which  is  tbe  ship  you  are  trying  f  Do  yon 
suppose  they  had  anything  on  e«rth  to  do  with  bcr  f  Do  yuu  suppose  that  thoy  had 
ever  made  any  arrangement  or  plan  for  her  construction  1  Do  you  suppose  it  possible 
that  such  a  tbing  oould  have  existed,  and  that  Mr.  Clarence  Randolph  Yonge,  theil 
trusted  and  familiar  friend,  would  not  have  known  of  it,  and  would  not  have  told  of 
it  1  Why,  gentlemen,  tbe  evidence  of  Mr.  Yonge,  fully,  triumphantly,  and  perfectly  ac- 
quits the  Alexandra.  It  is  utterly  impossible  that  those  geutlemen  who  were  acting, 
as  it  is  said,  oa  the  agenta  of  the  confederate  govornment  in  Liverpool,  1  aay  that  it  ■• 
utterly  impossible  that  they  could  have  bad  any  design  on  the  Alexandra  without  Mr. 
Yonge  being  aware  of  it.  Therefore  1  add  that  the  mlly  and  fatality  of  the  Crown  \a 
bringing  forward  Mr.  Yonge  is  perfectly  manifest,  and  I  cannot  help  rejoicing,  though 
at  the  aacrilioe  of  everything  which  revolts  humanity,  at  having  beard  bis  evidence, 
because  be  came  here  to  curse  us  and  has  altogether  hleased  us.  He  bos  disclosed  the 
secrets  of  tbe  cabinet  council  in  Liverpool,  aud  not  one  single  aacret  of  tbuae  cabinet 
councils  baa  reference  to  the  ship  you  are  now  trying. 

Gentlemen,  I  have  now  done  with  tbe  consideration  of  the  evidence,  and  1  say  that, 
upon  the  twopeiuts  of  tbe  case  which  I  have  laid  before  you,  there  ia  not  a  fragment 
ot  evidence  of  any  act  done  by  any  of  the  persons  who  could  do  such  an  act  .which 
Justifies  these  proceedings.  I  pray  you  to  remember  that  it  is  for  the  Crown  to  prove 
and  to  establish  the  case.  You  will  bear  from  tbe  Crown  (for  the  Crown  in  this  case 
have  tbe  advantage  of  a  reply)— yon  will  bear  from  my  learned  friend  the  attorney  gen- 
eral everything  which  ingenuity  ur  eloquence  can  do  to  eet«blish  the  case  of  the 
Crown.  But  Ipray  you  to  try  the  case  of  tbe  Crown'  by  tha  coiisiderationa  which  I 
have  put  before  you,  and  I  have  uo  apprebeuaion  of  the  result.  I  have  no  doubt  my 
learned  friend  the  attorney  general  will  suggest  to  you,  as  he  did  at  the  outset  of  this 
case,  that  it  ia  much  pleaaanter  to  him  not  to  prove  the  case,  but  to  suggest  the  cas& 
and  leave  tbe  defendanta  to  come  forward  and  diBprove  tbe  case  alleged  on  tbe  part  of 
the  Oroivu.  Now  I  wiU  repeat  here  what  I  said  before.  I  do  not  stop  to  consider 
tech ui call V  whether  we  could  have  called  the  persona  who  ore  charged  with  doing 
that  which  ia  criminal.  Possibly  we  could  not,  But  I  do  not  stop  to  consider  tbat  But 
as  lou^  as  I  bold  a  brief  at  tbia  bar  I  shall  maintain  to  the  utmost  of  my  power  this 
doctrine,  that  though  in  civil  cases  it  may  be  proper  tbat  a  jury  should  bear  tbe  case 
told  on  evidence  on  both  sides  before  coming  to  the  conclusion — I  say  I  shall  uaintain 
the  doctrine,  and  I  expect  that  my  Lord  Chief  Baron  wilt  confirm  it,  tbat  the  duty  of 
the  Crown,  when  it  rudely  steps  In  and  intemipta  the  course  of  business  and  seizes  on 
property  on  the  ground  of  a  criminal  charge — the  duty  of  tha  Ciuwn  is  to  allege  its 
case  tu  tbe  letter  aud  prt)ve  it  to  the  letter,  aud  the  privilege  aud  protectiou  m  the 
subject  ia  to  stand  upon  his  innocence,  and  charge  and  challenge  tbe  Crowu  to  prove  his 
guilt;  aud  I  obarge  and  cliallcuge  my  learned  friend  the  attorney  general,  now  in  his 
reply,  to  staiid  up  and  say  to  you,  "  I  appear  for  the  Crown,  and  I  will  show  by  proof 
that  a  criminol  act  baa  been  couimittod  in  this  caae,  and  I  will  show  you  that  liy  evi- 
dence such  as  must  be  accepted  in  a  criminal  cose," 

I  ought  to  say,  before  I  sit  down,  that,  appearing  here  ae  cooasel  for  tbe  defend- 
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knts,  I  OMinot  but  i«gTet  that  tbeM  ]«ooMdiDgH  have  been  iustitDtod.  Wealthy 
aa  m;  oUeoti  may  be.  Mid  engaged  in  extennve  bnalneBB  oa  they  are,  it  is  not  a  matter 
of  no  importanoe  to  them  to  be  chftUenged  with  the  Iohs  of  a  ship  worth  £10,000  or 
£12,000;  it  UDot  a  matter  of  Hmall  importance  for  Liverpool  mercbautB  to  be  Hum-  , 
moned  up  here  to  try  n  cause  of  the  Crown  npoQ  a  footing  which  no  caase  of  a  aubjeot 
has  ever  beeo  tried  upon ;  namely,  that  in  the  event  of  eacceu  on  tlie  part  of  tha 
defeodanU,  being  utable  to  recover  from  the  Ciown  one  ahilling  of  coBts,  or  one  shil- 
ling of  indBmnity  for  the  wrong  which  the  defendantH  have  anetatoed — it  is  no  small 
hBTdship  and  one  whiolt  no  person  would  like  to  be  sahjected  to.  But  if  1  were  able 
to  look  beyond  that,  and  to  look  at  the  case  on  pnblio  grounds,  1  conid  hardly  ref^t 
that  tbeae  proceedings  have  been  institntcd.  I  dare  say  the  Crown  had  but  little 
ohoice  in  the  matter.  I  dare  say  the  Crown  thoDght  that  the  beet  way  was  to 
let  the  American  government  see  what  woald  be  thought  by  ia  EngliHh  jury  and 
oonrt  of  justice ;  but  I  think,  now  that  we  have  a  trial  nuder  tbis  act,  there  is  reposed 
iu  your  bands  a  dnty  and  a  power  of  tar  greater  importance  than  tlie  ship  Alexandra, 
or  a  ship  a  hundred  times  her  value.  The  mattor,  gentlemen,  now  rests  with  yon. 
You  have  it  in  your  power,  if  yon  please,  to  paialyze  the  iDt«TMt«  of  cunimeTce  and 
iadnstry  in  oni  seaports.  You  have  it  in  your  power  by  fettora,  by  bainperitig  and 
irritating  fetters,  to  drive  the  trade  of  ahip-building — the  hODest  and  straightforward 
trade  of  ship-bnilding— from  this  ooantry  into  a  neighboring  cuautry  which  is  quite 
capable  to  receive  it,  and  which  is  quite  willing  to  accept  it.  You  have  it  iu  your  power 
to  rq'oioe  the  hearts  and  quicken  the  energies  of  the  spies  and  infenuere  who,  1  am 
sorry  to  say,  infest  our  dockyards,  and  who,  I  ani  still  more  sorry  to  say,  appear  to 
throng  the  ante-chumber  of  the  American  miuistor.  Tou  have  it  in  your  power  to  do 
all  thia  by  bringing  in  a  verdict  for  the  Crown.  Bnt  you  have  also  in  your  power  a 
greater  and  a  Irattet  result  than  that.  Yon  have  it  in  yonr  power  to  show  to  the  Ameri- 
can government,  and  that  with  all  coartivy,  and  all  good  feeling  and  good  fellowship, 
that  there  is  one  thing  which  we  are  determined  upon,  that  is  to  say,  to  have  oar  laws 
applied,  not  upon  suspicion  or  upon  presumption,  bnt  anon  legal  and  proper  proof. 
You  have  it  in  your  iKiwer  to  show  that  the  neutrality  whloh  we  have  adopted  iu  this 
nufortnnate  war  bits  been  adopted,  not  to  hamper  or  destroy,  bnt  to  foster  our  commerce. 
You  have  it  in  your  power  to  show  that  just  as  we  will  not  change  our  law,  so  also  we 
will  not  stretch,  or  strain,  or  warp  our  laws  to  suit  the  temper  of  foreign  ministers  or 
the  exigencies  of  a  foreign  state.  You  can  do  this,  and  I  trust  you  wiQ  do  it  in  this 
case  by  returning  a  verdict  agaltist  the  Crowu  and  for  the  defendants. 

Mr.  Ativbnbv  Generai-  May  it  please  your  lordabip ;  gentlemen  of  the  Jury,  my 
learned  friend.  Sir  Hugh  Cairns,  whose  very  able  servioes  the  defendants,  (a*  I  will  caU 
them  for  convenience,)  Uessrs.  Fawcett,  Preston  and  Company,  have  obtained  on  tbis 
occasion,  in  the  address  which  you  have  listentKl  to  from  turn,  has  been  very  discursive 
and  rather  lengthy.  1  fear  that  in  tlie  discursiveness  of  my  learned  friend,  to  some 
extent,  at  least,  it  will  be  my  dnty  to  follow  him,  and  for  this  reason  many  of  the  obser- 
vations of  my  learned  friend,  to  which  J  shall  as  briefly  as  1  can  In  justice  call  yonr 
attention,  and  which  I  venture  to  class  under  this  head  of  discursiveness,  not  bearing 
properly  upon  the  case  or  upon  the  question  which  you  have  to  try,  are  yet,  as  yon 
would  Buppose  from  their  proceeding  from  an  advocate  of  the  ability  and  experience  of 
my  learned  frieud,  observations  which,  if  not  adverted  to,  and  commented  npon,  would 
be  calculated  either  to  withdraw  your  minds  entirely  from  the  subject,  or  to  perplex  and 
bias  yoof  minds  when  you  come  to  consider  the  questions  at  issue,  and  the  manner  in 
which  they  onght  to  be  determined  in  that  box. 

Hy  learned  mend  a  short  time  ago  told  you,  applying  to  me  that  which  I  do  not 
deserve,  that  no  doubt  from  the  counsel  for  the  Crown  you  would  hear  a  display  of 
mneh  iugenuity  and  eloquence.  Now,  gcntlemou,  from  my  learned  friend  you  have 
heard  such  a  display,  and  of  that  we  are  aU  conscious,  but  the  differenoe  between 
the  position  uf  myself  as  counsel  for  the  Crown  and  tbe  position  of  my  learned  frien^ 
Sir  Hugh  Cairna,  as  counsel  for  the  defendants,  is  tbis,  and  I  think  you  will  be  of 
c^iinioa  that  it  is  a  material  distinction,  that  whereas  his  clients  have  relied  upon  tbe 
ingenuity  and  upon  tbe  eloquence  of  my  learned  friend  alone,  and  have  not  allowed 
him  to  adduce  before  you  a  single  tittle  of  evidence,  I  have  no  such  necessity,  if  1  could 
oommand  it,  for  the  nse  of  ingenuity  or  the  display  of  eloquence,  because  my  case  resta, 
not  like  that  which  is  pat  forward  before  you  as  the  defendants' ease,  upon  observation 
and  eonuneat  and  declamation,  hut  upon  facts,  tbe  nature  of  which  I  explained  to  yon 
at  the  ontoet,  and  which,  when  I  come  to  that  part  of  my  observations,  1  shall  submit 
to  you,  at  all  events  under  tbe  oiroumstanoes,  have  been  satisfactorily  proved.  But  let 
me  make  tbis  obeervation  upon  the  general  position  of  the  defendants'  case.  Yon  will 
recollect  that  at  about  the  oioee  of  the  first  day  of  this  inquiry,  we  proposed,  on  the 
part  of  the  Crown,  to  get  from  a  witness  put  in  the  box,  Hr.  Da  Costa,  whom  my 
teamed  friend  is  content  to  call  hy  no  other  epithet  than  that  of  "  crimp  " — I  say  we 
sought  to  obtain  from  him  a  statement  of  a  conversation  with  regard  to  the  Alexandra 
anaite  destination,  and  the  contract  under  which  it  was  built;  we  seeking  to  obtain 
thai  evidence,  yon  will  reoollect  that,  althongh  the  anawera  of  Mr.  Miller  wore  "- 
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word  treated  by  idt  leunad  friend  aa  immatcriBl,  and  not  eotlUed  to  aaj  wei^t  or 
considerotfon,  itill  yoa  will  reooUeot  that  very  ardnons  atmsgle  which  my  learned 
ftieod,  and  those  who  were  with  him  on  the  part  of  the  defendaats,  made  to  ehnt  ant 
the  evidence.  When  that  evidence  was  tendered  and  the  diionasion  t«ok  plac«,  every 
one  would  enppoee,  from  the  manner  in  which  the  dlacnition  was  casdnotod,  that  the 
evidenoe,  If  obtained,  wonid  be  oonsidered  not  leea  important  onthe  part  of  the 
defendants  than  on  the  part  of  the  Crown ;  that  it  wonld  not  only  be  relevant,  bat 
material  and  cogent  Tiroof  in  the  case.  Well,  a  long  argnment  took  place,  and  tbe 
Lord  Chief  Baron  took  time  to  consider,  and  in  the  end  Emitted  tbe  prooC  It  mast 
be  taken,  therefore,  that  that  is  evidenoe.  It  is  evidenoe  before  yon ;  It  fa  evidence 
upon  the  notes  of  Uie  Lord  Chief  Baron,  Just  as  mneh  as  any  other  partiole  of  proof 
ts  evidenoe  in  this  case ;  bnt  yon  wobld  have  supposed,  not  tinly  with  renpect  to  the 
Other  parts  of  the  case,  bnt  certainly  with  respect  to  this,  that  if  the  defendants  w«re 
desirons  of  placing  before  yon  the  very  troth  and  the  very  i^ts  of  the  ease,  and  if 
they  were  aware  that  the  statemeut  made  by  Da  Costa  was  an  nnfonnded  statement, 
they  would  have  pnt  Mr.  Miller  forward  to  contradict  it,  and  wonld  have  riven  otber 
evidence. .  You  wonld  have  supposed  that  tbey  wonid  not  liave  left  yon  with  the  evi- 
dence of  the  Crown  on  one  side  and  tbe  eioijaont  speech  of  my  learned  friend.  Sir  Hneb 
Caims,  npon  the  other.  It  is  a  very  important  conaidoration,  and  1  make  it  thus  at  the 
ontset  of  my  reply,  before  I  proceed  to  the  details  of  the  evidence.  I  say  it  is  a  very 
important  conHideration  tliat,  althongh  I  threw  out  in  the  beginning  of  my  speeoh 
that  we  shonld  make,  at  all  events,  a  ease  catling  for  an  answer,  and  tliongh  we  have 
given  evidence  which  (uncontradicted  as  it  is)  establishesa  ca*e  on  behalf  ofthe  Crown, 
and  it  being  in  the  power  of  the  defendants  to  call  persons  now  confronting  me  in  this 
GOnrt  to  contradict  that  case  by  ehowing  what  the  very  facta  are,  the  defeudante  aiao 
knowing,  as  they  must  have  done,  that  anoh  observations  as  I  am  now  addressing  to 
yoa  must  of  necessity  be  made,  they  permit  their  counsel  to  sit  down  withont  calliag 
witnesses,  and  instruct  my  learned  friend.  Sir  Hugh  Cairns,  who  acts  of  coarse  as 
ooDnsel  upon  their  instructions — they  have  instructed  bim  to  leave  tbe  case,  as  far  aa 
they  are  concerned,  upon  the  proofs  of  the  Crown,  and  upon  the  observations  and  com- 
ments which  the  lugennity  and  eloquence  of  my  learned  friend  have  enabled  him  to 
make  to  you  on  this  point,  and  on  other  matters  not  so  directly  oonnected  with  tbe 

Now,  my  learned  friend  has  said  that  this  is  a  criminal  nroceeding.  I  shall  show 
you  that  there  Is  no  foundation  for  that  assertion,  but,  crimmal  proceeding  or  not,  the 
proof  of  the  existence  of  the  facts  and  causes  Justifying  the  seizure  and  fbrfeitura  of 
tbe  property — I  say  the  proof  of  those  faota,  of  course,  and  without  referenoe  to  the 
nature  of  the  proceeding,  rests  upon  the  Crown,  by  whom  those  proceedings  were  t«ken. 
Well,  then,  my  learned  friend  says,  and  says  truly,  "  You  are  not  to  call  npon  us,  upon 
the  suggestion  that  we  are  guilty  or  have  done  certain  things,  to  adduce  any  evidenoe 
before  a  jury  to  negative  that  saggestlnn."  I  qnite  agree  in  thnt.  It  would  overCnm 
tbe  whole  course  (^evidence,  and  would  be  contrary  to  reason  and  jostloetbat  apeison 
who  was  merely  and  elmply  accused  shoold  be  called  upon  to  prove  his  innocence.  Bnt 
does  the  question  so  standt  After  the  evidence  of  the  witnesses  with  reapect  to  the 
oonstmction  of  this  vessel,  and  with  respect  to  the  destination  of  the  vessel,  and  with 
respect  to  the  character  of  the  persons  implicated  and  miied  up  more  or  Igm  in  its 
eonstmction — I  say  after  that  evidence,  is  it  not  idle  to  suggest  that  the  defendants  are 
now  in  a  position  in  which,  if  they  were  to  do  what  they  could  do  without  diScnlty, 
namely,  give  evidence  of  the  real  nature  of  the  transaction — I  say,  are  the  defendants 
now  In  a  position  in  which,  if  they  were  to  adopt  that  course,  they  would  be,  to  use 
the  language  of  my  learned  friend,  going  into  the  witness-box  to  excnipate  themeelvcB 
from  a  matter  merely  of  accuaationl    1  am  sure  yon  will  see  that  that  is  not  the  case. 

After  these  general  observations  I  will  prooeod  to  deal  with  the  observations  of  my 
learned  friend  which  preceded  his  closer  argument  npon  the  evidenoe  in  the  case,  be- 
cause I  think  the  time  which  my  learned  fiiend  occupied  yesterday,  and  some  portion 
of  the  time  which  he  oocnpied  this  morning;  was  consnmed  in  making  observations 
saoh  as  I  have  already  alluded  to  as  being  of  a  disonreive  character,  but  at  the  same 
time  observations,  many  of  them,  on  which  it  would  not  be  right  that  I  should  not  say 
A  few  words  to  you. 

Now,  in  the  first  place,  my  learned  friend,  tboneh  he  must  I  think  have  known  better, 
wonld  persist  in  describing  the  proceeding  in  this  case — I  mean  the  information — as  an 
indictment,  and  he  would  persist  in  calling  the  acts  imputed  to  his  clients,  or  others, 
for  his  clients  are  not  necessarily  implicated — I  say  he  would  persist  in  calling  those 
acta  misdemeanors.  Now,  gentlemen,  this  is  no  indictment ;  you  by  this  time  know 
enough  of  tbe  proceedings  to  be  aware  that  it  is  not  ait  Indictment,  it  is  au  information. 
An  indictment  is  an  accusation  against  an  individual  attended  on  proof,  with  penal 
consequences  to  be  visited  npon  the  person  of  the  individual,  and  not  of  necessity 
touching  tbe  property  of  any  one.    This  proceeding  Is  a  proceeding,  not  against  tte 

Sersou  of  anv  one,  but  against  the  hull  of  the  ship  Alexandra,  as  It  Aowliea  InToxtetli 
ock ;  and  although  tbe  acts  imputed  In  this  Information,  and  wUeb  p>nat  beiwDTed  to 
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{our  latirihctiMi  in  order  to  npbald  the  MlEnra  and  Justly  tlie  forfbitore  of  the  ship— 
e»y,  although  theM  acta  are  acts  or  may  be  acts  vhi«h  might  form,  if  tha 
iudiTidoal  were  suffideiitl;  Moertalned  fbr  the  parpoee  of  a  critoina!  proeeontjon, 
a  gromid  of  Booh  a  proseoiition,  ntth  that  we  have  no  oonoern— ire  have  nothing 
to  do  with  the  qoestloa  whether  they  might  or  might  not  form  a  grnnnd  of  a 
eiiminal  proMCntion;  thej  do  fbrm  the  ground  of  proceedings  againat  the  vemel 
■Doh  as  toe  present  proceeding,  and  in  that  light  alone  ii  it  tight  that  yon  shunid 
regard  the  snbjoct.  And  my  teamed  fHend  mart  permit  me  to  remark  that  there 
ia  thii  very  great  difference  to  he  obeerred.  Those  of  as  who  have  attended  to 
pn)oe«dinfcs  in   oriminal  oonrtH  are  aware  that  it  is  a  Tery  freqnent  and  t 


topic  for  comisel  who  defend  persons  accnwd  of  crimes  to  nrge,  "My  nnfortnnate 
client's  month  Is  closed,  yon  can  hear  witnesses  fbr  the  Crown,  bnt,  as  far  as  he  is 
himself  concerned,  yon  can  hear  nothing  in  reply."  But,  gentleman,  who  has  closed 
tiM  month  of  my  learned  filend's  clienta  on  this  ocoasion  t  I  will  not  say  he  has  done 
K>,  ibr  I  know  that  he  has  not ;  he  has  acted  on  his  inntrnotions ;  bnt  the  defendants 
themsrives  have  thooght  flt,  m  to  speak,  to  cloie  their  own  months.  They  are  there- 
fore in  a  different  position  from  the  posttloo  In  which  any  one  would  be  nlaoed  who 
was  at  a  criminal  bar  charged  with  committing  a  misdemeanor,  TTiey  hod  it  in  their 
power  to  throw  fnll  light  on  that  whioh  may  now,  In  yonr  Judgment,  be  more  or  leas 
obsonre.  They  have  reAued  to  do  so,  and  they  have  Tolnntarily  abstained  fVom  giving 
yOD  fnrther  aid  in  yoni  inquiry.  Therefore  I  am  entitled  to  mahe  this  obserrstion, 
that  my  learned  friend's  complaints  on  the  eTidence  on  the  part  of  the  Crown  as  being 
slender  and  unsatia&ctory,  are  deprived  of  all  their  ibroe  and  all  their  weight  when 
yon  consider  that  that  which,  as  it  at  present  atanda,  may  not  appear  to  yon  to  lead  aa 
conclusively  as  might  be  desired  to  tha  decision  to  which  I  invite  yon  to  arrive — I  say, 
when  yon  consider  that  that  might  have  been  cleared  np,  that  that  which  sttachea 
a  nspiclon,  and  which  proves  in  some  meaanre  guilt  on  the  part  of  the  defendants,  mi{dit 
have  been  explained  or  might  have  been  contradicted — when  yon  consider  that  the  de- 
feodants  wonld  not  adopt  the  conrse  which  was  open  to  them — I  think  I  may  maka 
thia  ohservation  once  for  all,  that  the  observations  of  my  learned  friend  on  what  he  baa 
ealled  the  meagemees  and  weakness  of  the  evidence  for  the  Crown  receive  a  complete 
and  aatisfoctory  answer.    But  I  may  make  this  ohservatlon  ^rther  in  Jnstldeation  of 


the  eouise  adopt«d  by  the  Crown.  The  Grown  have  not  thonght  it  right  In  thle  oi 
"o  indict  any  one  of  those  persona.  I  have  stated  that  the  conseoaenoM  of  a  oonvictl 
m  indictment  wonld  penally  affect  tha  persons  Indicted,  white  the  oonsequences  of  the 


«  of  these  proceedings  would  be  to  affect  the  property  In  the  ship,  wlllch  would 
then  stand  forfeited  to  the  Crown.  It  ia,  in  &ct,  a  more  lenient  course  of  prooeedin^ 
and  it  is  a  conrse  of  proceeding  which  is,  perhaps,  very  advisable,  when  it  is  considered 
that  this  case  is,  as  Oj  aa  we  know,  the  first  caae  under  theaot  of  Parliament  In  which 
tha  question  has  been  brought  into  a  court  and  submitted  t«  the  consideration  of  a  jury. 
Bearing  that  in  mind,  the  conrse  tahea  uf  pioceedlug  by  information  rather  than  by ' 
indjetment,  is,  I  think,  a  wise  and  merciftil  course,  bmause  it  is  a  means  of  ^ving  to 
these  whotfnaypossibly  not  have  ^vertedto  the  matter,  or  may  not  have  been  inli»^ed 
npon  it,  information  as  to  what  the  law  Is,  and  of  showlDg,  if  yonr  verdict  shall  be  for 
the  Crown,  that  it  is  not  to  be  endured,  for  tiie  sake  of  the  Interests  of  a  few  ship- 
bnilden  at  Liverpool,  that  the  relatione  of  twopowerfhlgoveTDmenta  are  to  be  threat- 
ened and  possibly  disturbed.  Such  is  the  chanwtero^  these  prooeedings,  and  snob  is 
the  abandaut  vindication  for  thia  form  of  proeeedinc  having  been  adopted. 

Uy  learned  friend,  rather  to  my  surprise,  considenng  his  great  ability  aa  a  lawyer, 
vas  a  little  severe  npon  what  we  are  compelled  to  call  an  information,  because  by  no 
other  name  Is  it  known.  It  is  a  written  statement  of  the  charge  on  which  the  fbiTeit- 
ui«  has  been  based  or  is  to  be  snstalned.  Now,  my  learned  friend,  fbr  the  sake  of  what 
appears  to  me  to  be  not  a  very  happy  pnn,  told  you  that  the  information  was  mis- 
named,  because  it  gave  to  him  no  information  whatever.  He  would  have  you  believe 
that  aa  dark  was  he  with  respect  to  the  accusation  made  against  his  clients,  with  oUiers, 
that  nntil  he  heard  taj  opening  and  my  Btat«ment  in  more  popular  lan^iage  than  the 
technical  langnags  of^the  information,  he  was  at  a  loss  to  know  what  hie  clients  had 
come  to  London  to  resist  or  to  answer.  Bnt  1  think  my  learned  friend  in  making  that 
statement,  can  hudly  have  intended  that  you  should  receive  it  as  a  serioua  statement. 
The  information  oonuets  of  a  great  nnmbsr  of  oonntff— that  ia  to  aay,  various  forms  of 
pntting  the  charge.  The  reason  for  that  wonld  be  very  Intelli^ble,  I  will  not  aay  to  a 
Mrrister  of  seven  years'  standing,  but  to  a  student  of  six  monuis'  standing  in  tb«  law. 
It  is  very  difficnlt— although  my  learned  friend  does  not  uanally  allow  ue  in  thia  court 
the  aid  of  hla  great  forensic  ability  and  legal  attainments — it  is  very  difficult  to  nnder- 
■tand  how,  with  that  document,  voluminona,  I  admit,  before  him,  which  hla  Very  able 
jnnior  would  have  abstracted  into  lntelli(;lble  and  popular  language  in  a  quarter  of  an 
hour — I  aay  it  is  very  difficult  to  nnderstaud  how  my  learned  friend,  with  his  gonelal 
knowledge,  and  with  the  able  easistance  of  the  gentleman  behind  him,  could  leet  any 
donbt  SB  to  what  was  the  preclae  meaning  of  the  information.  I  will,  however,  paa> 
over  tlutt,  and  eanw  to  Knue  more  general  observations  which  my  learned  friend  mad*. , 
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Hir  le«nied  Mend  said,  tmly  enongli,  in  obwrving  upon  irhat  I  opened  to  yoa, 
(oamely,  that  this  wm  the  flrat  onse  bronKht  to  trial,  bo  lax  aa  wa  know,)  that  mace  the 
year  1619  there  have  been  other  wan.  The  object  of  tboee  obaerrationa  of  my  learned 
MaDd  was  to  aniKeet  that  formei  governments.  In  the  preeenoe  of  other  wars,  had  not 
etabroiled  theinselres,  as  he  woulil  say,  in  ouy  attempt  to  enforce  the  proviBione  of  this, 
not  very  happily  exprewed,  act  of  Parliament ;  whereae  the  present  governnient,  whom 
my  learned  friend  did  not  speak  of  with  any  particular  respect,  beiDg  either  more  raah 
than  their  predeeeseoTS  or  perhaps  influenced  and  pressed  upon,  (Idonuknownbetlier 
my  learned  ftieud  would  have  gone  so  far  as  to  say  concuBsed  by  one  of  the  belliger- 
entfl,}  whereas  the  present  government,  nnder  the  influence  of  one  claes  of  feelings  and 
motives  or  another,  have  undertaken  this  task,  vhich  we  do  not  disguise  is,  under  the 
olrcnnutanoea,  a  task  not  free  from  difflenlties.  But  it  is  to  be  remarked  that  there 
ore  peouliorities  in  the  [lending  war  which  sufflcientty  distinguiBh  it,  for  the  purpoae 
of  prndent  proceedings  nnder  this  act,  from  any  former  war  since  1619.  In  tbe  first 
pliwe,  one  of  the  belligerents,  the  United  States,  is  a  great  naval  power.  The  other,  as 
we  know,  tbe  Confederate  States,  have  no  navy,  properly  so  called,  have  no  means  of 
keeping  the  sea  as  belligerents.  And  there  is  this  fnrther  peculiarity  in  the  war :  it  is 
a  war  of  revolt  by  one  portion  of  a  common  state  (which  was  for  many  years  submit- 
ting to  a  common  rule)  against  tbe  other  ;  and  it  so  happens  that  all  the  members  of 
all  tbe  various  states  composing  that  common  state,  who  had  any  commercial  aflai^to 
manage  and  conduct,  bad,  (that  is,  <m  both  sides,  on  that  side  which  is  now  called  the 
North  and  on  that  side  which  is  now  called  the  bouth,)  ao  long  as  peace  continned, 
Te^  extensive  commercial  dealings  with  the  port  of  Liverpool,  and  with  tbe  merchantt 
and  othera  who  cany  on  business  there;  and  that  was  therefore  likely  to  happen 
which  has  occurred,  namely,  that  attempts  should  be  made,  more  or  less  sucoesaRilly, 
to  repair  firom  that  port,  or  the  adjacent  waters,  to  repair  and  redress  the  disadvantage 
of  the  abeence  of  a  regular  naval  force  on  the  port  of  tbe  confederate  government. 
Now,  supposing  such  attempts  t^i  be  made — and  uo  doubt  can  exist  that  they  have 
been  made — then  comes  tbe  observation  that  they  would  be  likely  to  become  known  to 
the  consul  and  to  the  other  agents  of  the  United  States  who  are  properly  residing  ibr 
commercial  pniposes  in  tbe  port  of  Liverpool,  and  accredited  to  this  country.  It  is  not 
to  be  concealed,  and  I  stated  it  in  my  opening,  that  tbe  government  of  the  United 
States  has  tbe  strongest  and  the  most  direct  interest  in  preventing  the  rendering  of 
warlike  assistance  to  those  who  ore  now  their  enemies  from  British  quarters,  or  Briti^ 
arsenals,  or  British  harbors.  Well,  then,  what  follows  I  Tbe  American  government 
know  very  well  that  we  have  in  Great  Britain  the  act  which  has  been  so  often  referred 
to,  namely,  the  foreign  enlistment  act ;  in  fact  we  have  borrowed  it  from  them.  They 
began  their  legislation  In  this  beneficial  direction  as  early  as  1796,  and  they  amended 
and  extended  It  in  1816,  while  we  followed  their  example  in  1619.  Now,  recollect 
what  wonld  have  been  onr  position  with  reference  to  the  United  States  if^  instead  of 
the  United  States  being  lielltgorent,  we  bad  been  in  that  condition,  in  the  condidou, 
namely,  of  warring  witn  another  power  with  which  the  United  States  were  at  peace. 
We  should  then  have  hod  tbe  advantage  of  the  existence  in  tbe  statnte-btiak  of  the 
United  States  of  the  act  of  1616,  and  we  should  have  had  a  right,  according  to  the 
comity  of  nations,  if  our  minister  at  Woahington  or  our  consul  at  New  York  bad  been 
■npphed  with  credible  information  that  ships  were  being  prepared  wilb  the  direct  and 
express  intent  and  purpose,  when  complete,  of  passing  uuder  the  flog  of  our  enem^-,8ay 
Bussis,  for  the  sake  of  example,  and  cmisiug  against  the  merchant  ships  and  ships  of 
war  of  this  country  ;  I  say,  upon  such  inforiuatlon  beiog  laid  before  the  consul,  or  being 
laid  before  tbe  minister  at  Wosliington,  be  would  have  been  perfectly  Justified  in  cora- 
municating  it  to  tbe  Executive  of  the  United  States.  He  would  have  been  justified  in 
doiug  that,  and  in  asking  the  Uuited  States  government,  if  they,  or  those  who  advieed 
them,  thought  the  case  was  well  estAblisbed  and  proved,  to  toke  prooeediugs  npon  it. 
And  I  say  more ;  I  say  that,  in  such  case,  it  wpuld  have  been  a  gross  dereliction  of 
duty,  eitJier  on  the  part  of  a  consul  or  a  pienipotentiary,  if,  with  such  means  in  hia 
poBBBssion,  he  bad  uot  sought  to  avail  himself  of  them  in  the  way  in  which  I  have 
dcAcribed.  Well,  but  what  should  we  have  said  if,  under  those  circumstances,  and 
such  credible  and  well^npported  information  being  furnished,  the  government  of  the 
United  States  bad  said,  "It  is  true  we  have  aforeign  enlistment  act;  it  is  true  that 
these  statements  appear  to  make  out  a  case  in  which  we  might  intorfere  elfectaally, 
bnt  we  do  not  think  flt  to  do  so.  Yon  have  laid  this  information  before  us,  but  of  onr 
own  mere  motion  we  are  not  disposed  to  do  anything  T"  And  I  ask  yon  to  euppcee, 
Airtber,  that  that  had  oocuned,  not  once,  bnt  a  dosen,  or  twenty,  or  a  hundred  times; 
and  that  then  you  found  sailing  out  of  the  harbors  of  the  United  States  Alabamss,  or 
Alcxandns,  or  Oretos,  or  whatever  they  might  be,  ships  adapted  for  war  and  not 
adapted  for  commerce,  adapted  for  an  armament,  not  at  the  moment  having  an  anno- 
meut  on  board,  but  proceeding  three  or  four  milw  from  tbe  shores  of  the  United  States, 
and  then  meeting  other  vessels  or  tenders,  and  taking  from  them  their  armaments,  and 
at  once  hoisting  a  Kiissian  flag  and  passing  into  the  warlike  service  of  tbe  Russian  gov- 
enunent.    That,  geatlemen,  is  the  case  J  ask  yon  to  Bnppose.    Now,  I  am  sapposiog 
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Hiat  all  tbese  f^ts  are  made  known  to  the  goTermnent  of  the  United  Statee,  and  tbat 
they  are  invited,  for  nothing  more  conlcl  occur  than  invitation,  to  act  upon  the  subject. 
With  respect  to  the  idea  of  one  govenunent  aotlog  iu  pTeware  npon  anotber,it  ma;  be 
TBiy  well  for  an  eloquent  advocate,  like  ni;  learned  friend  Sir  Hugh  Caims.to  sui^gest 
or  ineinuate  sncb  a  matter;  but  to  those  n  bo  have  on;  knowledge  of  the  relations  and 
the  manner  of  conducting  relations  between  govemwente,  it  Is  perfectly  well  knowTi, 
and  does  not  admit  of  any  duubt,  tbat  beyond  a  reprpsent-ation  or  request  no'forcign 
-iverainent  daree  to  go  in  its  commnnications  with  another  in  such  cases.    Well,  I  put 

at  case,  and  1  oak  whether  an  interference  of  the  British  minister  or  the  British 
consul  sucb  as  I  hove  mentioned  would  not  only  be  warranted,  bnt,  with  respect  to 
tbeir  own  country,  would  be  a  fair  discba^e  of  his  dnty  t  What  is  there  in  the  pres- 
ent case  that  shows,  or  what  fbnndation  is  there  for  imagining  or  suggesting  to  you, 
that  anything  beyond  those  limits  has  been  done  on  the  part  of  the  American  consul 
or  the  American  minister  T  The  American  consul  is  stationed  at  Liveriinot;  he  is  on 
the  not;  be  is  the  person  who,  if  he  were  not,  (I  have  used  the  expreKlon  before,  and 
I  will  repeat  it,}  I  say,  if  be  were  not  on  the  alert  in  the  interest  and  for  the  nuke  of  hi« 
own  coontry  with  respect  t4)  matters  of  this  kind,  would  not  be  doing  bis  duty ;  ha  is 
in  a  position  in  which,  if  such  proceedings  were  going  on,  they  would  bo  very  likely  to 
eome  to  his  knowledge ;  he  is  very  likely  to  have  the  means  of  knowing  the  persons  of 
those  who  may  still  rank  as  bis  own  countrymen.  The  knowledge  of  the  American 
eonsul  is  likely  to  be  such  as  would  give  him  facilitice  and  advantages  nitb  respect  to 
the  knowledge  of  persons  and  the  knowledge  of  the  proceedings  of  persons  visiting  that 
port,  members  at  the  present  moment  of  either  the  northern  or  the  southern  Blatas. 
And  when  my  learned  friend  suggested  that  the  United  States  urged  these  proceedings, 
■ad  put  it  to  you  as  if  I  had.  mule  any  such  statement  in  my  opening  address,  he  made 
a  mistake.  I  made  no  such  statement.  I  said,  and  I  said  advisedly,  bdcanse  I  thought 
it  ought  to  be  known,  that  the  Crown  has  nothing  to  keep  back  or  conceal ;  that  the 
information  which  was  deemed  by  those  who  advised  the  Crown  important  and  suf- 
ficient for  the  purpose  was  famished  &om  the  hands  of  the  American  consul  at  Llver- 
eol,  and  was  treated  in  the  ordinary  and  proper  manner — that  ia  to  say,  it  was  laid 
Tore  those  who  advised  the  Crown,  upon  the  advice  of  whom  the  seizure  was  made ; 
and  there  begins  and  there  ends— I  wilt  not  venture  to  call  it  the  connection,  for  coQ- 
neetlou  it  is  not — there  be^ns,  I  say,  and  there  eqds,  as  far  as  the  Crown  is  concerned, 
the  action  of  the  American  goverument,  either  on  the  port  of  the  consul  or  on  the  part 
of  the  minister  in  London.  This  information  being  supplied  to  the  Crown,  to  suppoae 
that  in  these  proceedings  the  goverument  have  been  influenced  by  the  American  gov- 
emment,  or  any  officer  of  the  American  government,  is  as  pure  a  piece  of  imagination 
as  the  imaginary  report  of  which  my  learned  friend  has  spoken,  thinking,  I  suppose,  at 
the  moment,  that  he  was  Jocose,  and  not  meaning  yon  to  take  it  seriously.  I  say  It  is 
Just  as  imaginary  and  Just  as  much  without  foundation  as  the  imaginary  report  which 
m^  learnea  Mend  asked  you,  1  presume  in  Jest,  to  suppose  that  an  officer  of  the  Crown 
might  have  presented  to  the  government.  My  learned  friend  says,  1  can  imagine  this 
statement  laid  before  the  law  ofilcers  of  the  Crown,  and  I  can  imagine  tbeir  saying, 
Why,  tliete  is  no  cose  bete ;  there  is  no  substantial  proof ;  you  must  fail  if  you  go  into 
court ;  bnt  the  American  govemmeut  are  urgent,  and  they  ask  yon  to  see  what  can  he 
done;  and  therefore  yon  may  as  well  seize  the  ship  and  file  an  infonnatiou,  and  see 
whatcomesof  it.  Gentlemen,  my  lord  the  chief  baron  has  himself  been  a  distinguished 
officer  of  the  Crown,  and  I  am  quit«  sure  I  shall  have  his  support  when  I  say  that, 
unless  you  are  to  treat  this  as  meant  in  a  purely  Jocular  sense,  my  learned  Mend  has 
imagined  that  which  is  not  merely  unlikely,  but  simply  impossible ;  and  he  knows  it ; 
and  1  will  to  tbat  only  add,  that  uT  sncb  a  proceedine  as  between  this  government  and 
its  advisers  were  possible,  and  were  to  occur,  it  would  be  one  which  ousht  to  consiKii 
to  diwrace  the  law  oflioers  who  so  advised  Che  Crown,  and  ought  t^i  banish  ftvm  office 
with  Ignominy  the  minister  who  adopted  or  listened  to  such  advice.  I  am  afraid  J 
mu  be  giving  too  much  importance  to  these  observatiODS,  hut  it  is  impossible  to  tell 
barorehwid  what  weight  may  be  put  on  any  observation  made  by  so  grave  and  learned 
apeisonage  as  my  learned  trieud  Sir  Hugh  Cairns.  I  therefore  repeat,  that  if  tiiiswfM 
not  intended  ae  a  Jocular  ime4{ination,not  perhaps  very  clearly  developed,  there  is 
nothing  in  it  to  which  yon  cnuld  be  expected  to  (jay  any  attention  whatever. 

I  now  oonie  to  a  series  of  observations  of  my  learned  tHend,  a  good  many  of  which,  I 
think  the  greater  part  of  which,  must  have  been  intended,  or  should  probably  have 
been  addnMed  to  the  learned  Judge.  My  learned  friend  urged  a  great  many  legal 
topics,  no  donbt,  in  the  heoringof  the  cliief  baron,  bnt  also  in  your  hearing,  and  appar- 
ently directed  to  yon,  which  Dore  eiclnsively  npon  questions  of  construction  of  the 
■tatute  and  other  matters  of  law ;  but  as  my  learned  friend  took  that  conise,  I  have  no 
option  but  to  follow  him  thtoagb  bis  observations.  I  will,  however,  ssk  the  attention 
of  mv  lord  the  chief  baron  upon  those  points  to  which  I  shall  have  to  advert,  and 
which  may  rather  be  matters  of  law.  With  respect  to  the  matters  of  foot  I  am  sate  I 
diall  have  your  attention,  gentlemen,  and  before  I  sit  down  I  will  endeavor  separately 
and  distiaotly  to  lay  before  yon  the  actoal  state  and  prooS  of  tbe  fiKta  disconnected 
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nith  nmtten  of  law ;  bs  to  irhich  lut-meDtioned  mftlitMV  f  on  vUl  take  the  direction 
of  the  chief  baron,  aoA  nith  the  diaciuaiou  of  nhioh  yoa  will  not  therefore  have  to 
disturli  yonr  minds.  M;  learned  friend,  among  other  inatt«ra  of  law,  Mid,  and  it  la 
not  for  me  to  controvert  the  proposition,  that  it  was  xierfectly  lawfii)  for  tile  eabject  of 
a  neutral  Btal«  to  sell  a  ship,  compktit  in  hor  equipmetit.  in  all  respects  Bt  for  warlike 
pturpoaes,  to  a  belligerent.  Now,  pentlemen,  there  would  have  been  a  great  deal  of 
force  in  that  if  mj  learned  friund  Lad  been  able  to  suggest  (what,  if  it  be  the  fact,  ho 
ocmld  eaailf  prove)  that  tbin  reesel,  the  Aloxaadnt,  waa  intended  to  be  offered  fur  sale 
aa  a  contingency,  which  offer  might  or  might  not  have  been  accepted  by  any  belliger- 
ent, or  any  one  of  those  two  belligerents ;  but  on  the  face  of  it  the  evidence,  which  was 
nnoontradicted,  shows  that  there  was  no  snoh  ottJect  or  purpose  as  the  constmction  of 
a  vesael  of  war  with  a  view  to  offering  it  for  sale,  or  to  obtam  a  pDrchaser  from  eitber 
of  the  belligerents.  The  intent  would  be  there  that  the  Teaael  should  l>e  eqnipped 
with  intent  to  be  offered  for  sale,  and  if  a  belligerent  pDrcltaMr  could  be  got,  then  to 
sell  it  to  that  belligerent  purchaser :  that  wonld  be  the  Intent  in  the  case  sn^poMd, 
whereas  the  intent  alleged,  and  whicti  most  be  proved  to  your  satisfaction  in  this  caae, 
is  an  intent  that  the  vt^isel  when  completed  should  not  be  sold,  but  should  at  once  pro- 
ceed to  be  employed  in  the  service  of  one  of  those  beUigerents,  I  mean  the  Confederate 
States ;  therefore  J  at  once  dispose  of  the  observation  of  my  learned  friend  on  the  le- 
gality of  a  sale,  by  observing  that  we  have  no  proof  ot  even  snggustion  of  an  inten- 
tion ;  and  therefore,  except  for  the  pnrpose  of  leading  youi  minds  to  conclusions  foi- 
eign  to  the  case,  1  do  not  really  see 

Loiti>  Chikf  Bahon.  Do  you  admit  that  a  ship-buildei'  could  sell  a  vessel  to  eidier 
of  the  belligerent  parties  t 

Mr.  Attuiwev  Obkebal.  I  say  that  there  was  no  intention  to  selL 

Lord  Chief  Bason.  But  do  you  admit  that  it  would  be  lawful  for  a  sbip-bni)der  to 
build  a  Hhip  for  general  purposes  and  then  sell  it  to  either  of  the  belligerent  parties  t 

Hr.  Attorney  Obmeral.  If  there  were  no  intent  in  the  course  of  equipping,  or  fhr- 
nishing,  or  fitting  out  the  ship ;  if  there  were  no  formed  or  decided  intent  that  the  vee- 
sel  should  enter  into  the  servioe  of  either  of  the  belligerents,  without  saying  affirma- 
tively that  that  might  come  uader  other  considerations,  I  say  the  case  woiUd  not  be 
that  which  is  contemplated  under  this  statute. 

LoBD  Chibf  Bakoh.  I  am  asking  with  a  view  to  obtain  some  information  as  to  what 
yonr  opinion  of  the  law  is.  I  ask  you  whether,  in  your  opinion,  it  is  lawful  for  a  ship- 
builder  to  build  a  vessel  which  may  have  a  warlike  aspect,  a  vessel  capable  of  being 
turned  into  a  warlike  vessel,  whether  it  is  lawful  for  a  ship-builder  to  build  snoh  a 
vessel,  with  a  view  to  offer  it  for  sale  indifTraently  to  one  or  other  of  the  belligerent 
parties! 

Hr.  Attormrt  Okkkrai.  I  would  rather  confine  my  answer  to  this,  that  I  do  con- 
tend that  any  intent  by  a  builder  of  a  vessel  other  than  that  which  we  charge  here, 
namely,  the  intent  that  it  should  enter  into  the  service  of  a  foreign  power  at  war  witb 
another  and  at  peace  with  the  Britii^  government — I  say  I  do  not  allege  that  any 
intent  short  of  that  would  create  an  offense  under  this  act.' 

LOKD  Chief  Baboh.  I  have  of  conrBs  no  power  to  enforce  an  answer  to  the  qnestion 
I  have  put  to  yon  if  yon  decline  to  give  it. 

Ur.  Attoknby  Oknbkai.  My  ol^jeot  in  not  wishing  to  bind  myself  to  any  oonclnsive 
answer  is  this,  that  aa  it  ^peaie  to  me,  the  faola  and  oironmstanoes  of  the  present  ease 
give  no  rise  at  all 

LOHO  Cms?  Babon.  I  am  not  quite  sun  of  the  fitots  becaose  yon  did  not  give  me 
an  answer ;  if  you  give  xa  answer,  I  should  put  another  qiieatiou,  and  then  you  might 
pecbaps  see  that  it  was  perhaps  very  germane  to  the  inquiry.  I  have  no  beaitation  in 
■aying  that,  according  to  all  the  aathonties  and  all  the  decinone  that  we  can  get  at,  a 
ship'bnilder  has  a^  mnch  right  to  baild  a  ship  and  to  sell  it  as  a  maker  of  gun-powder 
has  a  right  to  sell  it  to  any  belligerent  parties,  or  the  maker  of  any  sort  of  cannon  or 
muskets,  or  pistols,  or  anything  else.  It  is  laid  down  in  Kent's  Commentaries  on 
American  liaw  that  it  is  the  right  of  neutral  subjects  to  supply  both  belligerents  witb 
with  arms,  gunpowder,  and  all  mnnitions  of  war;  to  wbich  I  add,  why  not  shipsl 

Hr.  Attounkt  Gbnbbal.  I  do  not  controvert  the  proposition,  nor  do  I  controvert  the 
doctrine  Ifud  down  in  the  two  cases  of  the  Independencia  and  the  ship  Alfred,  which 
is  the  oate  in  1st  Cnrtia  which  was  cited  this  morning,  And  the  note  is.  that  it  is  not 
a  violation  of  the  neutrality  laws  of  the  United  States  to  sell  to  a  foreigner  a  vessel 
built  in  tliis  country  which  may  be  completely  equipped  for  war,  bat  which  Is  fre- 
quently used  for  merchant  purposes.  The  Independencia  is  a  fuller  cose.  That  was  a 
ease,  in  which  a  ship  was  nilly  eqnipped  and  ready  for  immediate  warlike  purposes, 
but  there  was  no  formed  intent  tbat  sae  should  enter  into  the  service  of  any  beUigerent 

power,  the  intent  being  that  she  should  take  her  ofaanee  of  finding  a  or-* 

belligerent  or  other. 

Lord  Chikv  Baron.  Apparently,  then,  yon  oononr  in  what  I  state  f 

Mr.  Attorhbt  Qbnbral.  I  do  not  deny  those  anthorities, '    '  '  "  ' 
▼eiy  Duwb  indeed  from  tkis  case.    I  s^  tbat  they  have  no 


Mr.  Attorhbt  Qbnbral.  I  do  not  deny  those  anthorities,  but  I  distangnisb  t 
...     ,  ,     .  .^. .  ___.L_^  .t._L ,    --i„g  vatbit  vn 
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case.  The  preBeut  cue  I  pat  forward,  as  it  vas  put  forwaid  at  the  onset,  as  being  a 
ciue  in  which  a  particular  intent  is  discovered  to  have  esiated,  and  I  prove 

Lord  CaiEr  Barom.  The  act  does  uut  say  ihat  it  is  onlawful  to  build  a  vessel  with 
tbat  iatent. 

Mr.  Attorney  Sekbrai-  I  shall  come  to  my  leamed  Mend's  observations  on  thc«e 
vftriutts  points  in  their  order.  I  have  taken  a  carefnl  note  of  the  argument  of  my 
learned  friend,  and  1  wilt  not  pass  over  any  material  part  of  it,  lud  that  is  oue  of  the 
sabjecta  to  which  1  sliall  have  to  advert. 

The  next  contention  of  my  leamed  Mend  was  this,  tliat  to  bring  the  case  within  the 
stntnto  the  ve«acl  described  m  the  seventh  section  mnst  be  a  fully  armed  vessel  issuing 
out  of  a  port.  Now  I  cannot,  of  conrse,  agree  to  that  argumeut,  or  ulopt  that  view 
of  the  section  of  the  Btatat«,  because  it  is  npon  the  surfooe  of  the  statement  in  the 
firat  sentence  which  I  addressed  to  the  jury  uiat  this  was  not  an  armed  vessel.  The 
whole  history  of  the  matter  is  now  before  the  jory.  Of  course,  there  was  never  any 
idea  of  snggeHting  that  the  vessel  was  armed.  I  wiU  come  hereafter  to  the  arms  thai 
were  piobably  int«nded  t^i  be  put  on  board  her  by-and-by,  hut  at  the  time  of  the 
seizure  the  vessel  was  in  the  state  which  I  described,  built  fiir  warlike  purposes,  and 
for  those  only,  hut  not  having  received  any  armament  on  board.  Now,  addressing 
myself  to  this  point,  I  have  no  doubt  your  lordship  has  observed  that  those  variona 
words  {and  they  are  numerous)  which  are  used  in  the  statute,  snch  as "  eqijipped," 
''famished,"  "fitted  oat," " armed,"  and  Bo  on,  are  nsed  not  coi^jauatively,  but  alter- 

Lord  Chief  Baron.  They  are  used  oonjnnotively  in  the  preamble  and  di^unctively 
iu  the  enacting  clauses. 

The  ArroiuiEV  Gkmeril.  Te^  my  lord ;  and  I  shall  show  your  lordship  ffood 
tnthotity  that  the  true  construction,  as  I  understand  it,  whatever  may  be  tiio  i^- 
gD>Ke  of  the  preamble,  is  disjunctive.    It  is  used  dli^Junctively. 

LoKn  Chief  Baso^i  Poludck.  Certainly  my  present  impression  is  that  they  all 
mean  precisely  the  same  thian,  "that  it  is  not  lawful  to  equip,  fiimish,  or  to  fit  out  or 
to  arm"  for  a  partioolar  purpose  with  a  particnlat  intent,  and  that  there  is  no  distinc- 
tion for  this  purpose.  That  to  equip  a  ship  of  war  yon  must  fiimish  it  with  arms. 
Fumishiug  it,  imports  armiiig  in  the  French  language;  using  that  very  expression,  "to 
oEm."  I  appTahend  tbat  all  these  words  mean  substantially  the  same  thing,  whether 
yoncoll  it"_equip,''or  "ftirnish,"or  "fitting  out,"  or  "arming,"ts  comnionly  applied 
thus,  it  is  said  ttut  a  Tess«9l  is  fitted  out  in  such  a  bann — ineumng  it  is  fitted  out  for 
useful  purpoaea. 


. X  Gbneral.  My  lord,  thete  are  other  material  words  to  which  I  will 

call  your  lordship's  attentlou.  It  is  not  only  a  violation  of  this  section  that  a  person 
shall  equip,  or  tit  out,  or  arm,  or  furnish,  but  if  he  shall  attempt  or  endeavor  to  do  so, 
or  shall  procure  the  thing  to  be  done,  or  shall  knowingly  aseist  or  be  concerned  in 
aiding  with  the  intent.  Therefore  any  one  of  tlioee,  or  the  endeavor,  or  being  con- 
eemed  in  the  attempt  to  do  any  uiie  ut  those,  as  I  snbmit  to  yoor  lordship  clearly  on 
the  terms  of  this  sectiou,  would  bring  the  case  within  its  operation.  Thi^t  would  be 
a  matter  for  yonr  lordship's  direction  to  the  jury. 

But  if  oue  might,  in  addressing  the  Jury,  advert  to  the  conseqnence  of  snch  a  con- 
Stmotion  being  adopted,  it  would  be  very  easy  to  show  that  if  it  were  to  be  adopted 
on  authority  the  foruigu  enlistment  act  would  be  a  dead  letter,  and  might  as  well  be 
thrown  into  the  fire  or  repealed,  indeed,  rather  than  bo  kept  in  the  statute  book 
inoperative  as  it  would  then  he,  becanse  we  do  not  need  to  draw,  as  my  learned  Mend 
did  in  some  caaea,  upon  a  vivid  imagination-  We  have,  as  a  naatter  of  evidence  beibra 
as  in  the  case,  the  history  of  the  AloDoma,  and  tbat  is  a  very  instrnctive  comment  on 
tlte  r^eolts  of  such  a  construction  as  my  leamed  Mend  contended  for  in  this  respect 
of  tbe  foreign  enlistment  act.  He  says  tliat  to  constitute  a  violation  of  this  section 
the  Teasel  mnst  be  armed.  Now,  then,  what  would  be  the  oonseqnenceT  1  quite  agree 
that  whatever  tbe  offense,  it  mnst  be  committed  within  the  dominions  of  her  M^eety 
in  order  to  Im  cognizant  by  English  tribnnais.  What  would  be  tbe  eonaequeuce  ot 
this  oonstTuction  t  We  do  not  need  to  draw  on  imogiaation,  bocanae  we  have  tha 
Bxample  of  the  Alabama  storing  us  in  tbe  face.  Uy  learned  Meud  stands  on  the  word 
"armed."  As  long,  therefore,  as  you  stop  short  of  arming,  according  to  this  argument, 
the  executive  cannot  interfere.  The  vessel  cannot  be  seized.  The  carrying  out  of  an 
obvious  intention  of  hostility  toward  a  Mendly  state  cannot  be  prevented.  Now, 
then,  lake  the  case  of  the  Alabama.  We  are  not  told  precisely,  nor  is  It  material,  in 
what  particular  state  of  preparation  tliat  vessel  wss  when  she  left  her  mooringe  at 
Birkenhead,  opposite  to  Liverpool,  but  we  know  that  she  was  not  armed.  We  kuow, 
hi  point  of  fact,  that  she  obtained  her  armament  at  Teroeira,  but  Terceira  is,  for  tha 
purpose  of  Che  present  observation,  merely  a  place  out  uf  the  Queeu's  dominions.  She 
Would  have  obtained  her  armament  equally  well  out  of  tbe  Queen's  domiuions  if  there 
bad  been  a  tender  lying  with  that  armament  in  the  Irish  obaunel,  four  miles  say  from 
the  nearest  point  of  the  Euglish  coast,  and  of  course  an  equal  or  greater  distance  from 
the  Irish  coast.    Now  suppose  tbat  to  have  oooorred,  the  Britu£  government  to  be. 
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informed  on  credible  and  ineonteatible  eridenDa — I  have  a  right  to  t*ke  ft  so  &r  that 
the  Alabania,  or  No.  290,  ae  ithe  wu  called,  has  been  bnilt  lor  the  expTeaa  porpooe, 
and  is  beius  completed  with  the  direct  intent  that  she  shBll,  aa  aoon  oa  safely  she  can 
ont  of  reach  of  Britiah  law,  take  on  board  her  armament,  and  then  immediately  asaaine 
the  character  and  proceed  on  the  operationa  of  a  ahip  of  war — I  pnt  it  to  you  some 
time  ago,  supposiug  that  to  be  done  once,  and  anppoamg  the  knoWledgt:  of  all  that  to 
be  brought  to  the  officers  of  the  British  goverument,  and  then  supposing  tlie  same 
thing  to  tiappen  the  next  day  or  the  next  week,  a  siujilar  ahip,  a  similar  dealination,  s 
similar  preparation,  and  a  tender  or  other  vessel  lying  outside  in  like  manner  to  far- 
niah  and  complete  the  armament ;  and  if  yon  snppose  that  such  instances  recurring — 
and  if  the  law  would  be  as  my  learned  friend  contends  in  one  instanoe,  it  would  be  bo 
in  one  Uionaand,  or  five  thousand,  or  ten  thonsand — supposing  those  cases  to  be  recur- 
ring fmla  time  to  time,  and  the  ofDcers  of  the  British  government  Ut  be  distinctly 
informed  of  them,  and  to  be  affected  with  distinct  and  clear  notice,  and  yet  no  pro- 
ooeding  taken  to  prevent  the  departure  of  any  one  of  those  vesaela  &om  the  British 
port — I  ask  you  whether  the  provisions  of  this  section  would  not  be  rendered  entirely 
inoperative  by  reason  of  the  easy  and  obvious  means  of  evading  the  law  almost  under 
view  of  the  oQlcers  and  ministers  of  that  law  T  I  then  appeal  to  the  lancnage  of  the 
BtBtal«.  That  is  an  observation  to  Iny  lord.  I  find  that "  arming  "  is  used  as  an  alter- 
native <^prei<sion,  and  I  find  that  it  is  used  equally  as  an  alternative  esurMsioD,  both 
where  it  Is  spoken  of  as  directing  on  anuiog  and  where  it  is  spoken  of  as  endeavor- 
ing or  being  coaoorned  in  the  arming  or  in  the  equiprapnt  of  the  vessel. 

Lord  Cbiep  Baron  Poixock.  I  have  got  the  word  "  eqaip"  in  Websf^r's  Diotlon- 
ary  :  "  Equip,  to  furnish  with  arms,  or  a  complete  suit  of  arms  for  military  service." 
Thus  we  aay,  to  equip  men  or  troops  for  war,  to  equip  a  body  of  infantry  or  cavalry. 
But  the  ^vord  seeios  to  inciiide  not  only  arms,  hut  clothing,  baggAKB,  ntenaila,  teuts, 
and  so  on.  Then,  agaiu,  the  third  meaning  la,  "  To  fnrQiali  with  men,  artillery,  and 
uinnitious  of  war,  as  a  Bhlp,"  Hence,  in  common  language,  ''  to  fit  for  sea,  to  furnish 
with  wbatover  is  necessary  for  a  voyage." 

The  Attornrv  Qenkhal.  My  lord,  I  mnst  still  address  your  lordship  on  the  argu- 
ment of  my  learned  friend,  to  whii'.h  I  have  now  arrived,  on  the  construction  which  is 
to  be  put  on  this  seventh  section,  ily  learned  friend,  aa  I  understood  him,  contended 
that  that  raiaeil  an  argument  on  the  use  of  the  words  "  or  with  intent  to  cruise  or  com- 
mit hostility,"  occurring  rather  low  down  in  the  section  ;  and  he  contondod  that  those 
words  were  to  bo  dii^olneii  from  the  previous  expression,  as  to  being  employed  in  the 
service  of  a  foreign  power.  Nov,  my  lord,  the  words  of  this  section,  passing  over  the 
dlSerenco  between  "  wi nipping"  and  "endeavoring  and  being  concerned,"  and  ao  on, 
point  to  the  equipment  or  fitting  out,  in  the  first  place  ;  and  it  then  descrilies,  "  with 
intent  or  in  order  that  such  sliip  or  vessel  be  in  the  service  (I  may  take  it  short)  of  a 
foreign  state  as  a  transport  orstoreehip."    Now,  my  learned  Iriend  contended  that  with 


e  expression  "  storeship"  the  connection  of  the  ship  being  employed  ii 
a  foreign  state  ended,  and  that  those  words,  therefore,  ooum  oiily  apply  to  the  case  of 
a  storeship,  and  would  not  apply  to  the  other  case  mentioned,  of  the  intont  of  the  use 
of  the  vessel,  being  that  it  should  cruise  or  commit  hostilities. 

Lord  Cbiek  Bahoh  Pollock.  In  that  1  own  I  do  not  agree.  I  think  that  those  four 
words  veto  not  meant  three  of  them  to  be  applied  to  the  transport,  and  the  fourth  io 
the  vessel  of  war.    I  think  they  were  all  meant  to  apply  to  the  same  matters. 

The  Attornrv  Gknbral.  I  was  only  going  to  make  this  observation,  which  would 
seem  to  my  mind  to  be  conclusive  on  the  correctness  of  this  view.  If  my  learned 
friend's  argument  in  this  respect  were  well  founded,  then  this  would  follow,  that  yoa 
would  violate  the  act  if  you  fitted  out,  to  be  employed  in  the  service  of  a  foreign  stal«, 
a  transport  or  storeship,  without  reference  to  the  existence  of  a  state  of  war.  Tbere- 
fbre,  a  merchant  or  a  ship-bailder  at  Ijiverpool  or  at  Plymouth,  building  a  storeahip, 
say,  for  the  Portugneee  or  t'he  Spanish  govemoient — governments  which  bave  no  wat 
with  any  other  state — acconling  to  my  learned  friend,  would  violate  the  earlier  ptovi- 
Bions  of  the  section.  And  there  is  this  further  remark,  that  when  he  comes  t«  "  mt«nt 
to  cruise  or  commit  hostility,"  disjoining  that  from  "  lielng  employed  in  the  service  of 
a  foreign  governinent,"  he  would  make  it  descriptive  of  that  to  punisli  or  to  repress 
which  no  act  of  Parliament  would  be  required,  for  it  would  be  flat  and  simple  piracy, 
to  be  visited  with  the  consequences  of  that  crime  on  any  British  snbject,  winch  1  thinK 
my  learned  friend  described  as  "  craising  on  his  own  account."  It  would  come  to  this, 
that  you  could  not,  without  violating  an  act  of  Pvllament,  build  a  storeehip  for  a 
fbKign  government  at  peace  with  all  the  world ;  nor  would  ^ou  violate  this  section  if, 
in  cruismg  and  committing  bosCilltiea,  yon  did  so  in  the  service  of  a  belligerent  state. 
It  appears  to  me,  upon  those  two  grounds,  that  that  part  of  the  orgnment  of  my  learned 
friend  so  compLeteLy  fails,  that  1  will  not,  eapeoially  after  the  intimation  of  yoni  loid- 
•hip's  opinion,  occupy  more  time  upon  it. 

Then  I  think  my  learned  Mend  referred  to  the  eighth  aeotion,  which  prohibits  the 
adding  to  the  number  of  guns  of  ve^la  which  are  uready  in  the  service  of  a  betllee- 
reot  state.    It  Is,  that  any  person  who,  either  within  tM  aeaa  or  in  any  part  of  £ec 

,,iA.(.KWIC 
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U^feitj'B  {lonuoioiu  berond  the  oesa.  withont  leave  or  Uoodbb,  tball,  by  adding  to  the 
nmnber  otgaoM  of  the  Teaael,  or  by  chanEinK  those  on  board  foe  other  gnnt,  or  by  the 
addition  ofany  equipment  of  war,  (here  is  the  offense,)  "  increase  (vaof;ment  the  war- 
Uke  force  of  thx  Btaip,  ahall  be  visited  irith  the  conseqaences  of  a  violation  of  the  act." 
Theiefore,  we  have,  in  the  section  immediately  following,  a  section  which  is  properly 
to  be  considered  a  prohibition  of  inoreasine  the  warlike  force  of  a  vessel  already  tal- 
nished  and  emiainK  as  a  vessel  of  war.  'Whereas,  according  to  my  learned  friend's  i 
■       •  igfita."-      -    ■      -  ** 


I,  yoa  mift&t  add  in  effect  to  the  navy  of  either  belligerent  vessels  of  war,  with 
the  guns  and  monitions  oomplete,  provided  only  you  either  do  not  pnt  on  board  a  com- 
plete armament  before  the  vessel  leaves  the  ports  of  Qreat  Britain,  oi  provided  von  (as 
my  learned  friend  c«l)a  it)  cruise  on  yoor  own  account  as  a  pirate  and  do  not  take  ser- 
vice under  any  lawful  flag.    My  learned  friend  (as  your  lordship  and  the  jnry  will 


reooUeet)  entered  into  a  good  deal  of  comment  as  to  wbat  had  happened  with  rufureiic« 
to  the  discussion  pro  ana  eon  on  the  foreign  enlistment  act,  and  he  sought  (I  suppose 
Buch  must  have  Ijeen  the  intention  of  my  learned  iriend)  in  aome  way  to  inflnenoe  your 
lordship's  decinton  on  the  meaning  of  the  act  of  Parliament  as  it  stands,  by  reterence 
to  dkicnsaions  and  observations  of  very  eminent  statesmen,  my  learned  friend  at  the 
same  time  discreetly  availing  himself  of  the  opinions  of  certain  of  those  eminent  men 
only;  for  my  learned  friend  knows  well  that  therewasoonsiderable  diversity  of  opinion 
expr«ased  on  the  ml^eot.  Now,  uiy  lord,  the  debates,  as  your  lordship  is  well  awar^ 
which  took  place  previunsto  the  passing  of  this  act  were  frequent.  Men  of  the  greatest 
parliamentary  eluqnence  and  genius  took  part  in  them  on  the  one  side  and  the  other, 
and  very  opposite  opinions  were  expressed,  as  happens  when  yon  have  a  debate— th« 
opposition  taking  one  view  and  the  govetuineut  another — very  opposite  opinions  wera 

tut  forivard  in  the  statements  and  in  the  speeches  of  very  eminent  autliontie«.  When 
tell  yon  that  tlie  debaters  on  the  introduction  of  this  bill  included  Mr.  Canning  Sir 
Jsmee  Macltintoah,  6ir  William  Scott,  afterward  Loril  Ston'ell,  Mr.  Scarlett,  Mr.  Den- 
Dian,  and  eminent  members  of  the  legislature  of  that  class,  I  need  not  apprise  yoa  that 
if  any  of  you,  after  this  inquii^  has  come  to  an  end,  feel  disposed  to  sit  down  and 
obtam  the'  volnme  of  Hansard  for  the  year  1819,  and  to  occupy  a  leisure  hour  or  two 
in  reading  a  very  excellent  report  of  very  eloquent  speeches  in  Parliament,  you  have 
the  means  of  so  entertaining  and  instructing  yourselveB;  but  I  cannot  perceive  the 
bearing  of  those  discnsaions  or  of  the  observations  of  those  statesmen  on  the  qucHtion 
which  we  have  now  to  discuss.  I  think  the  cose  of  necessity  occupies  and  will  occupy 
quite  enough  of  your  time  and  of  the  time  of  my  lord  to  render  it  the  duty  of  counsel 
not  to  engage  your  attention  and  to  occupy  your  time  in  matters  which  are  not  strictly 
relevant ;  and  I  will  therefore  pass  away  without  any  more  immediate  or  detailed  com- 
ment on  the  observations  of  my  learned  friend  by  repeating  the  remark,  that  there  are 
observations  on  the  other  side  whichmight  be  cited  and  might  be  laid  before  yon.  But 
I  think  that  form  of  answering  what  my  learned  friend  has  said  would  benu&iito  yon 
and  ttu  unfair  use  of  the  public  time. 

Ttiere  was  a  subject  to  which  my  learned  friend  referred  npon  which  I  will  simply 
uy  a  word.  He  alluded  to,  and  he  went  at  some  length  into,  the  history  of  what  Is 
called  gouenilly  the  Terveira  expedition.  I  did  not  myself  perceive  quite  the  bearing, 
even  lowing  the  general  latitude  which  my  learned  niunil  took  of  that  expedition,  or 
of  the  eircumstances  connected  with  it  at  all  events,  on  the  diif ends  at%'  case.  I  believe 
the  fact  to  be,  as  a  matter  of  history,  that  that  expedition  was  highly  disapproved  of 
by  the  government  of  this  country,  who  showed  their  disapprobation  in  a  very  strong 
aud  not  warrantable  manner,  according  to  the  law  of  nations,  fur  the  ships  of  that 
expedition  were  seized  in  the  waters  of  a  neutral  and  friendly  power,  and  therefore,  so 
far  as  the  views  and  action  of  the  government  of  that  day  itself  were  concerned,  they 
did  not  view  that  expedition  in  a  favorable  light,  bnt  rather  seem  to  have  dealt  with  ft 
with  a  high  baud— ^  admit  as  a  violation  of  international  law.  Mr.  Huskisson's 
remarks  I  will  not  further  advert  to;  they  come  within  the  observations,  mode  as  to  the 
■pesehee  of  writers  and  eminent  statesmen  on  the  one  side  and  the  other.  Mr.  Huakis- 
■00,  at  the  time  when  he  made  the  observation  to  which  my  learned  friend  has  referred, 
ns  the  leader  of  the  opposition  in  the  House;  and  it  may  be  pretty  certain,  if  we 
could  liave  access  to  the  observations  of  the  leader  for  the  government,  that  we  should 
find  very  oppoaite  and  very  conflicting  views  on  the  matter  put  forward. 

Bat  now  Icome  to  the  authorities  which  my  learned  friend  cited,  and  which  I  men- 
tioned Jiut  now  to  my  lord — 1  mean  the  cases  of  the  Indepeudencia  and  the  Alfi^. 
Upon  thoee  I  have  to  make  this  observation,  oud  this  oulv.  They  were  founded  on  the 
American  statute,  bnt  I  am  not  aware  that  there  is  any  difference  material  to  the  pree- 
eateoosid^ation  between  the  language  of  the  statuteof  that  country  and  the  language 
of  our  own  foreign  enlistment  act. 

Lose  Chibv  Basok.  It  is  given  by  Lord  Chancellor  Kent  in  his  commentaries;  I 
think  they  are  as  nearly  as  possible  the  same. 

Mr.  AiTOBKXT  Gknbral.  1  think  they  have  not  got  the  word  "or,"  bnt  I  have  got 
the  word  "  and." 
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LoKS  Chik?  Baro:;.  We  Ittwyere  BometimM  read  tho  word  "  or"  for  "  ftnd,"  and  "  and  " 


Lord  Chief  Bibos.  Considering  tbst  those  fonr  words  u«  nsed,  us  I  thlak  they  are, 
jn  the  Bams  Benso,  all  of  tbeni,  It  mnst  be  »  ~    '^       •  _  ._»  .^  ^- 1—  _  ..         •.  ^• 
say  "or"  or  "and,"  beeaose  if  yon  do  the  oi 
jnaetively  or  oopolatifely  it  unmateriaL 

Mr.  Attorney  Obnerai-  If  the  word  "and  "were  naed,  and  we  were  permitted  to  Te*d 
it  as  "  or,"  it  wonld  perfectly  sqaaie  with  the  obserration  whioh  I  am  addrradtie  joux 
lordship.  I  am  relieved  ftom  an;  difflcnlty  of  that  kind,  1>ecaase  I  And  the  word  "cw" 
to  be  the  word  Mtaally  employed,  and  1  resort  to  the  general  rale  of  constraction  that 
e  to  ^ve  to  the  words  in  the  act  of  Parliament,  as  to  the  words  In  an;  other 

nstrament  mbmittod  for  le — ' ' " —  *■"— ' " *'— ' ' — 

. there  be  sometfains  in  th 

bring  a  result  unjost  or  aoiard. 

Uy  lord,  I  find  no  difficulty  In  dealing  with  this  word  "or"  in  its  ordlnaiy  sense,  and 
I  find  very  great  oonvenienee.  as  I  thtiu  I  shall  show  yonr  lordship,  in  adopting  that 
ordinary  view  of  its  signification.  Hy  lord,  on  this  point,  and  also  on  another  point 
that  was  raised,  namely,  the  absenpoof  the  completion  of  Uieveseel,  that  is  to  say,  that 
the  vessel  was  only  in  progress,  and  was  not  a  completed  vessel — on  that,  and  also  on 
the  constTQctlon  of  the  words  "fit  or  arm,  or  aasistine  or  being  conoemed  in,"  and  so 
on,  I  shonld  wish  to  refer  your  lordship  to  a  case  in  tne  Bnpreme  Court  of  the  United 
Btate»— the  United  States  against  Qaincy. 

Lord  Chibp  Bako!'.  What  is  the  book  of  the  n  — '  * 

Mr.  Attorhkt  Gekehal.  1  shall  princ' 
Beports  of  the  decisions  of  the  3apreme  <  „  .    ^ 

Sis  BcOH  Cairns.  We  have  sot  a  report ;  I  have  it  reported  in  6th*  Peters. 

Mr.  AtVornky  Okmeral.  It  is  the  sBme  case.  Tliis  Is  a  sort  of  disest  or  eoUeetion  of 
decisions,  but  it  is  a  work  with  tlie  authority  of  one  of  the  sasistant  Judges  of  the  oonrt, 
and  is  a  work  of  great  authority. 

Lord  Ciuef  Bason,  What  is  the  name  of  the  cose  f 

Mr.  Attornky  Gbnebal.  The  United  States  against  Quincy.  My  lord,  as  this  is 
the  only  authority  which  I  think  I  shall  have  to  trouble  yonr  lordship  with,  at  all 
events  m  any  detail,  and  as  it  really  is  a  case  throwing  very  conaiderable  light  npon 
any  matteis  whicb  are  important  in  the  present  case,  I  will  take  the  liberty  of  reading 
the  Jndgment,  which,  J  am  happy  to  say,  is  not  one  of  very  Ereat  length. 

Lord  CHier  Baron.  I  think  in  that  judgment  there  ore  fomr  findings  of  law  by  the 
cotirt,  and  then,  aAerward,  four  others. 

Sir  Hl'OH  Cairns.  Four  directions. 

Lord  Chief  Baron.  Fonr  directions  of  law. 

Mr.  Attorkky  General.  Ah  my  leanted  &iend  has  mentioned,  the  same  case  is  re- 
ported at  great  length  (for  it  contains  the  arguments  of  counsel)  in  the  report  men- 
tioned, I  mean  6th  Peters,  and  I  may  find  it  convenient,  as  part  of  my  observations  to 
yonr  lordship,  to  adopt  a  portion  of  the  argument  of  one  of  the  counsel,  whose  argn- 
menta  are  reported  in  Peters  bnt  do  not  appear  in  the  book  &om  which  I  »m  about  to 
read  the  jn<wment,  I  mean  the  lOtb  volume  of  Curtis.  My  lord,  the  note  of  that  case 
is  this :  "Under  the  third  section  of  the  act  of  AprU,  1S19,"  (that  is  the  American  for- 
eign enlistment  act,  which  I  mentioned,)  "it  is  not  iiecesssry  that  the  vessel  should  be 
armed  or  in  a  condition  to  commit  hostiUty  on  leaving  the  United  States." 

Lord  Chikf  Baron.  The  wordsof  the  act  are  "  fittmg  or  arming."  I  understand  in 
the  American  act  they  are  "  and  armiuK-" 

Mr.  Attorney  Generai,  It  is  "  and." 

Lord  Chief  Baron,  The  words  in  the  American  aot  are  the  same  as  onre. 

Mr.  Attornbt  Qkkerai.  The  word  "  and  "  oocuts  in  one  part  of  the  eection,  and  tlie 
word  "  iw "  in  another. 

Lord  Csikf  Baron.  I  suppose  they  draw  the  acts  of  Parliament  in  America  very 
much  as  we  do  in  England  f 

Mr.  ATToRNEr  Qenerai.  When  yonr  lordshtn  hears  this  Jud^ent,  it  may  appear 
that  this  differoDco  was  on  purpose,  and  not  inadvertently  or  accidental.  It  is  section 
thirteen.  I  have  the  aeotJon  of  the  statate  before  me,  which  is  dated  April  the  20th, 
1819.  It  isentiUed  "An  set  in  addition  totheaot  for  thepnnishment  of  certain  crimes 
ajndnst  the  United  States,  and  to  repeal  the  acts  therein  mentioned." 

^The  third  section  of  the  American  act  provides,  "  That  if  any  person  shall,  witidn  the 
limits  of  the  United  States,  IIC  ont  or  arm,  and  attempt  to  fit  out  and  arm,  or  procure  to 
be  fltted  ont  and  armed,  or  shall  knowingly  tie  concerned  in  the  fnmishing,  fitting  out, 
and  aiming."  Therefore,  when  we  come  to  the  "knowingly  tie  concern^"  weltave 
*  rUt  e  Paten,  pp.  M».«a.    S(L18».    The  United  Btstes  «.  John  D.  Qnlnoy. 
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the  "  and "  changed  to  "  or,"  "  of  any  ship  or  veaeel  witli  Intent  that  the  Bwd  ship  or 
veiaiel  shall  be  employed  in  the  iervice  of  any  foreign  prince  or  atate,  or  of  any  colony, 
gnlijects,  or  people,  to  cmlge  or  commit  hoBtilitioa  against  the  diatrict,  citizens,  or  pro- 
perty of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace,  or  shall  issne  or  deliver  a  commiasion  within  the  teni- 
tocy  01  jnriadictjon  of  the  United  States  for  any  ship  or  vasael  to  the  intent  that  the 
may  Im  employed  aa  aforesaid ;  every  person  so  dfiendinfc  ahall  be  deemed  go'lty  of  a 
mtHdemeauor,  and  shall  be  fined  not  more  than  ten  thoaaand  doUars,  and  unprisoned 


n  than  three  years.  And  every  snoh  ship  or  vessel,  with  her  tackle,  appord, 
and  furniture,  together  with  all  materials,  arms,  ammanitlon,  and  stores,  which  nutf 
liBve  been  proonred  for  the  bnllding  and  equipment  thereof  shall  be  forfeited,  one-half 


le  of  the  informer,  and  the  other  half  to  the  ase  of  the  United  Statea." 

Now,  with  that  section  in  mind,  let  ns  aee  what  the  Jadf^ent  of  the  oonrt  was  ia 
the  case  of  Qnlnoy's.*  The  note  says :  "  Under  the  third  aection  of  the  act,  it  ia  not 
necceaary  that  the  vessel  should  be  armed  or  in  a  condition  to  commit  boatilitiee  on 
leaving  the  United  States,  in  order  to  convict  one  indicted  for  beins  concerned  in  fitting 
oat  a  veesel  with  intent  that  she  should  be  so  employed."  I  do  not  know  whether yooi 
lordship  has  a  copy  of  the  American  act  or  not  T 

Lord  Chtbf  Baron  Pollock.  No,  I  have  not. 

The  ATTORMsy  Qenbral.  Would  your  lordship  allow  me  to  hand  it  up  T  (The  act  of 
CongTcsa  was  banded  to  bis  lordship. )t  Year  lordship  will  find  that  in  that  section,  afl 
&r  IS  r^ards  eqnipping,  or  attempting  or  endeavoTing  to  equip,  or  procuring  to  equip, 
the  woru  are  in  the  coi^nnctive;  but  when  yon  come  to  that  which  follows,  namely, 
"  the  being  concerned  in  Atting  ont,"  there  the  word  is  "  or."  And  thia  decision,  there- 
fore, is  npon  that  portion  of  Uie  American  atatnte,  which,  in  its  language,  precisely 
agrees  with  the  general  lanttnaga  of  oar  act  of  Parliament,  the  American  act  of  Parlia- 
ment making  a  ^fference  as  to  the  coajnnctive  or  di^nnctive  in  one  particular  only, 
ooTSot  of  Parliament  adopting  and  observing  that  distinction  tbrougbout.  But,  as 
year  lordship  will  now  anderstand,  this  case  is  an  authority  npon  tlie  whole  of  our 
section,  (because  it  proceeds  npon  that  part  of  the  American  section  which  agrees  with 
the  whole  of  OUI8,}  that  it  is  not  uHCOssary  that  the  vessels  should  be  armed  or  in  a 
condition  to  commit  hostilities  on  leaving  the  United  States,  in  order  to  convict  one  in- 
dicted for  being  ooncemod  Id  fitting  out  »  vessel  "  with  intent  that  she  may  he  em- 
ployed as  aforesaid,"  when  "  every  person  so  offending  ahall  be  deemed  guilty." 

The  conrt  adjonmed  for  a  short  time. 

Oentlem^  I  am  sorry  to  Interpose  this  learH  argument  in  tlie  course  of  my  addrcM, 
bnt  it  is  difQcnlt  to  avoid  doing  so  Bfter  the  courae  taken  by  my  learned  mend  8ii 
Hngh  Cairns.  I  was  proceeding  co  rewl  this  judgment  in  the  case  of  The  United  States 
n.  Qnincy.  It  la  delivered  by  Judge  Thompson,  and  he  atates :  "  The  indictment  upon 
which  the  defendant  was  pat  upon  bis  trial  containa  a  number  of  counts  to  which  Idie 

testimony  did  not  ap] '       -  '  —f  ^-•-    -    - -^  = ' '-■--      -m-.  .._.,«,        ,  .,  . 

teentb  are  the  only  t  -  f        -  ■= 

each  of  these  is  aabstantiftlly  the  same,  to  wit:  that  the  aaid  John  D.  Quincy,  oil 
the  3iat  day  of  December,  1828,  at  the  diatrict  of  Maryland,  Jkc.,  with  foroo  and  arms, 
was  knowinitlv  concerned  in  the  fitting  out  of  a  certain  vessel  called  the  Bolivar,  oth- 
emise  called  Las  Datnas  Argentinas,  with  intent  that  such  veaael  ahonld  be  employed 
in  tbe  service  of  a  foreign  people — that  is  to  say,  in  the  aervicea  of  the  United  Provinces 
of  Bio  de  la  Plata — tn  rommit  hostilities  against  the  aubjects  of  a  foreign  prince— tlmt 
is  to  say,  agaiuEit  the  subjects  of  his  Imperial  Majesty  the  constitutional  Kmperor  and 
peq>etnal  defender  of  Broxil,  with  whom  the  United  States  then  were  and  still  are  at 
peace,  against  tbeformof  theactof  Congress  in  such  case  made  and  provided."  ITiere- 
nice  it  would  appear  to  be  really  an  indictment.  I  do  not  know  that  it  would  be  mate- 
risL  An  information  is  a  public  proceeding,  and  I  apprehend  that  the  mlea  of  evidence 
would  be  the  same.  The  act  in  question,  in  tho  siitn  volume  of  the  Laws  of  the  United 
States,  declares  that,  "  if  any  person  shall,  within  the  limits  of  the  Uniteil  States,  fit 
cot  and  arm,  or  attempt  to  fit  ont  and  arm,  or  procure  to  l>e  fitted  ont  and  armed,  or 
shall  knowingly  be  concerned  in  the  furnishing,  fitting  ont,  or  arming."  And  I  may 
mention  here  to  you,  that  in  the  present  information  the  charge  is  made  in  the  various 
ways,  namely,  "equipping  or  iftting  ont,  or  attempting  or  endeavoring,  or  being 
engaged  in ;  that  may  be  taken, ''  to  brinfi  him  within  the  words«f  the  act ;"  it  is  not 
necessary  to  charge  him  with  being  knowingly  concerned  in  fitting  ont  aitil  arming. 
The  woidji  are  fitting  ont  or  anning ;  either  will  constitute  the  offense — that  is,  when 
you  adopt  the  words  "  being  concerned,"  then  it  is  "  being  concerned  in  fitting  ont 
or  arming."  He  Is  only  cJinrged  with  being  knowingly  concerned  iu  the  famisning, 
fitting  out,  01  arming.  "  This  case  came  on  to  be  heard  on  the  transcript  of  the  recora 
&om  the  circuit  court  of  the  United  States  for  the  diatrict  of  Maryland,  and  on  tbe 
points  and  questions  In  which  the  judges  of  the  said  circuit  court  were  opposed  in 

-TUtlPttn»,m.**!HM.    £d.  18».    The  United  State*  «.  JdIu  D.  (taliwT.  immiIi> 

t  TU«  United  sCstMllDnlcaeiillstment  act,  (act  of  CmigTeH,D.8S.    April  S0. 1818,)  yitt^'-'^ '^ 


116  CLAIMS  AQAJNST  QXEAT  BBTTAIN. 

winloa,  and  wbioli  were  certified  to  this  court  for  Its  opinion,  agrsesbly  to  the  »ct  of 
GouKreeaiu  snchcaae  mode  and  provided,  and  was  argued  by  coiinBel;  in  conaideration 
wheceof  it  is  the  opinion  of  this  court,  1.  Tliat  it  in  not  necewary  that  the  jury  abould 
believe  or  find  that  the  Bolivar,  when  she  left  Baltimore,  and  when  i^e  airivod  at  St. 
Thnmiui,  and  during  the  voyage  from  Baltimore  tu  St.  Thomas,  was  armed  or  in  a  oon- 
dition  Ut  commit  hoBtilitiea,  in  order  to  find  the  defendant  gnilty  of  the  oSenae  ctuirged 
in  the  indictment;  thcrofure,  tbe  tint  instruction  applied  for  on  the  part  of  tlie  defend- 
ant uiust  be  denied,  and  that  on  tbe  port  of  the  United  States  given.  2.  That  the 
secoiid  and  third  luBtrnctions  asked  for  on  the  part  of  the  defendant  shonld  also  be 
given."  That  is  tbe  fourth  instraotion — that  is,  as  to  the  Sio  de  la  Plata,  wheth^  it 
noa  to  lie  considered  a  state.  In  the  original  report  in  Peters,  the  argumenta  of  coun- 
sel are  given,  as  well  as  a  flill  statement  of  the  uets. 

Losi>  Chief  Baron  Pollocs.  Is  that  in  Peters's  Report  orin  CnrtisT 

The  Attobnet  Obnerai.  I  was  abont  to  cite  a  passage  from  the  argument  of  ooonael 
to  ose  it  tta  my  own,  which  is  in  page  451.  I  understand  your  lordship  has  the  caaa  in 
6th  Peters. 

LoBD  CurEF  Babon  Pollock.  I  have  it  before  me  now— Mr.  Willianw  in  reply. 

The  AtI'ORNEY  Gexerai.  Yes,  my  lord, "  commented  for  the  United  States  in  eapport 


,  =       ,  snterprise  having  •!.._ 

ally  couiinenced  there,  tlie  traveiser  Is  gnilty  of  a  violation  of  the  tliird  section  of  ttw 
act  of  the  20tli  of  April,  1616,  altbou^  the  equipments  were  not  completed  in  the 
United  States,  and  although  the  cruise  was  not  commenoed,  nor  the  BoUvac  piepared 
to  commence  her  cruise,  until  alter  her  arrival  in  St.  Thomas." 

Lord  Chief  Barom  Pollock.  Where  is  that  I 

Tbe  Attorney  General.  I  am  reading  from  the  arguments  of  Ur.  Williams,  the 
counsel,  at  page  451.  The  section  in  question  punishes  "  the  fitting  out  and  armlnff, 
the  attempting  to  fit  out  and  arm,  tbe  procuring  to  be  fitted  out  and  armed;"  and  wiui 
tbe  view  to  comprehend  all  who  shall  have  any  participatioo  in  disturbing  the  nentnl 
relations  of  the  Unit«d  fitatee,  it  punishes  those  "  who  sliall  be  knowingly  concerned  in 
the  furnishing,  fitting  out,  or  armine  any  ship  or  vessel  with  intent,"  &e.  Then,  in  the 
next  sentence  bat  one,  he  argnes,  "If  it  he  necessary  for  the  oorapletion  of  the  offense 
that  the  vessel  should  not  only  be  fitted  out  but  also  armed,  it  is  manifest  that  thil 
importnut  act  of  Congress,  required  by  the  laws  of  nations,  and  eesential  to  preserve 
tbe  pcafB  of  tliis  country  with  foreign  nations,  will  become  a  dead  letter;  for  it  ia  not 
only  eefiv  to  evade  its  proi'isious,  but  at  least  equally  convenient  to  do  bo,  ^  having 
some  ailmtional  equipments,  however  inconsiderable,  to  be  effected  abroad.  This  po^ 
tion  admits  that  the  attempt  to  tit  out  and  arm,  however  small  the  prourees  therein,  is 
an  offuuse,  while  tbe  complete  fitting  out,  having  a  conutiission  on  board,  with  the  moat 
flagrant  intention  to  privateer,  ia  no  infringement  of  the  act.  The  slightest  augineuta- 
tion  to  nn  armed  vessel  is  undeniably  an  offense  under  the  fifth  section,  as  it  is  under 
the  eigbth  section,  The  policy  and  scope  of  this  old  law,  so  far  from  restraining  the 
express  terms  used  in  this  sectiou,  alTnrd  tbe  strongest  aid  towards  a  literal  construction 
of  those  terms.  Tbe  twelfth  and  thirteenth  count  of  this  indictment,  and  the  fint 
prayer,  are  drawn  in  the  very  words  of  the  third  section  of  the  act  in  question ;  and  if 
these  cniiiite  and  this  prayer  are  not  sustained,  it  must  be  on  the  ground  that  tbe  act 
ought  to  be  interpreted  dJfferentlv  from  its  obvious  and  literal  meaning.  The  reason 
for  a  dtiained  interpretation,  which  will  have  the  effect  of  defeating  and  repualiuv  this 
whoIcBouie  statute,  will  scarcely  prevail  with  tliis  court,  and  the  authorities  will  be 
found  tu  overthrow  such  an  intvtpretatinii  and  to  support  that  which  is  insisted  on  by 
the  iifosccation.    The  exaet  aud  laithful  discharge  of  tbe  duties  which  a  neutral  posi- 


tion imposes  upon  g^vernuieuts  is  among  the  highest  and  most  important  of  all  national 
duties.  Honor  and  interest  concur  in  mitkiuK  it  especially  binding  on  our  own  gorem- 
ment"  I  will  apply  these  terms  to  tbe  British  government,  and  while  this  conduct  lias 
in  a  very  great  dcKree  promoted  the  prosperity  of  this  country,  it  has  placed  the  policy 
and  character  of  tlie  nation  in  a  high  and  elevated  position  in  tJie  estiniatiou  of  other 
powers.  Tben  there  ai-e  authorities  cited.  In  the  third  circuit  and  Pennsylvania  dis- 
trict a  decision  was  made  upon  the  words  on  which  this  indictment  was  drawn,  and  it 
was  there  decided,  in  the  case  of  The  United  States  e«.  Qnmet,  2  Da!1.  321,  that  the 
cotiTcrting  a  ship  ttota  her  original  destination  with  intent  to  commit  bostlUtiea,  or, 
in  other  words,  couverting  a  merchfuit  ship  into  a  vessel  of  war,  must  be  decreed  an 
original  uutlit,  fur  tlie  act  would  otherwise  become  nngatory  and  inoperative.  It  is  the 
conversion  fiom  ber  peaceable  use  to  the  warlike  purpose  that  cuustitut«s  the  offense. 
Then  it  appears  that  the  vessel  to  which  that  case  referred  never  actually  proi^eded  on 
a  cruise,  and  yet  Gurnet  was  con>-icted.  Whereas  be  argnes,  "  in  the  ease  at  bar,  the 
Bolivar  having  actually  performed  her  crnise,  and  made  captures  of  vessels  and  prop- 
erty of  uatious  with  whom  tbe  United  States  were  at  peace,  no  room  is  left  for  doouting 
Hie  object  of  her  outfit  in  the  port  of  Baltimore."  But  of  course  it  was  neoesaan  that 
the  act  should  be  completed  within  the  territories  of  tbe  United  States,  and  u  waa 
therefore  held  that  onder  that  portion  of  tbe  statute  in  wbioh  •be  wm^  "  or,"  and  not 
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the  wold  "  and,"  is  used,  and  ia  tbat  nm«et  exactly  the  aaine  as  the  general  stmotnie 
of  onr  seventh  section  opon  the  charge  ofbeingcoDcemeil — which  Is  one  of  the  charges 
in  this  inftwoiatlon — Id  the  flttiag  out,  sacb  charge  is  PstahliBbed  l>j  showing  the  intent, 
aadapartial  constrnctioit  only,  ami  not  a  complete  conetnictlon  or  anniDgi^  the  Teeael. 
That  applies  to  one  of  the  objeotione  taken  l>y  my  learned  friend  Sir  Hngh  Cairns  in 
this  case,  that  the  vessel  is  not  a  complete  ve«8el,  and  to  his  argnment  that,  in  order 
that  it  sbonld  be  bionglit  within  any  one  of  tbe  limbs  of  this  section,  it  ought  to  be  a 
completed  vessel.  To  nhlch,  as  I  auderstand  bis  argnment,  tbore  should  be  superadded 
some  eqnipMent  or  fitting  or  ontiiug  wbicli,  be  contended  besides,  was  Indispensable  to 
make  tne  oOeuse  in  any  sense  a  (ioniplet«  offense. 

Oentlemen,  I  think  I  have  now  comti  to  tbe  last  of  the  legal  disenisionB  invited  and 
nuaed  hj  my  lealned  friend ;  and  upon  this  authority  I  would  submit  to  yon  that  tbe 
antbori^alsoagreea  with  tbe  leasooable  couBtmction.  Two  points  are  eetabliahed: 
flnt,  ttiat  anning  is  not  necessary  in  order  to  constitute  one  of  the  violations  of  the 
Matate,  namely,  the  being  oonoemed  in,  or  probably  endeavoring,  bnt  at  all  events 
bdnff  concerned  in,  tbe  equipping,  fUraishing,  or  fitting  out ;  and  the  next,  that  it  is 
not  ra  any  view  of  the  section  necessary  tbat  tbe  vessel  with  reference  to  whioh  the 
fiirfeitare  ie  sought  to  be  affirmed  sbonld  at  the  time  of  seicure  ho  a  oompleted  vessel, 
and  have  tfaen  superadded  eome  artnament  or  fitting  of  war. 

Oentlemen,  1  am  happ-y  now  to  state  tbat  what  I  Bball  have  further  to  add  will  be 
mainly,  if  not  eiclueively,  upon  matters  within  yonr  province,  and  which  you  will 
have  to  decide  under  the  Tuhng  of  my  lord  tbe  cbief  baron,  namely,  npon  matteiB  of 
fact. 

Bfy  leanied  fHend  said,  and  I  do  not  at  all  demur  t«  that  wav  of  looUnir  at  the  caee. 
that  there  wonld  be  two  questions  for  your  consideration.  Tr 
equimied  T  and  if  bo.  Was  the  veteel  fitted  out  for  a  warlike 
pooe  T  That  is  tbe  first  qnestlon.  My  learned  friend  himself,  In  dealing  with  the  ques- 
tion, oommented  on  the  evidence  of  three  witneeses.  Captain  Inglefield,  Mr.  Oreen,  and 
Mr.  Blaofc,  called  on  behalf  of  the  Crown  to  sbow  what  was  the  BtruoCnre,the  strength, 
and  the  adaptation — I  do  not  say  the  adantabllity,  bnt  the  adaptation— of  the  veBsel 
aa  &r  ae  the  bmlding  had  gone,  (iow  I  submit  lo  you  that  this  part  of  the  cose,  as 
the  evidence  stands,  is  couclnsively  proved.  The  evidence  of  Capt-ain  Inglefield  alone 
wonld  have  sufficed  to  make  ont  that  part  of  the  case,  and  I  ahould  not  have  dreamt 
of  attempting  even  to  fortiiy  that  evideuoe  by  any  other  witueas,  except  tbat  in  the 
eondnot  of  caaes  of  this  deeoription  one  cannot  clearly  anticipate  on  what  points,  even 
on  points  which  may  appear  to  one  side  or  the  other  to  be  eitremely  clear  aud  Incon- 
trovertible—one  can  never  with  certainty  conclude  that  on  a  point  opposing  ovidenoe 

'■  '       '         prouuood,  and    ■  "~ 

,,---     , ,  evidence  of  (    , 

Ingle&eld,  I  am  content  to  leave  this  put  of  the  ease  on  the  evidence  of  that  gen- 
tleman. 

Gentlemen,  my  learned  friend  has  been  very  eloqnent  with  respect  to  tome  of  the 
other  witnesses  called  on  tbe  part  of  the  Crown,  and  has  applied  very  hareh  terms  of 
vitopMation.  He  coold  not  of  course  adopt  Bueh  a  course  with  refereuce  to  a  gentle- 
man like  Captain  Inglefield,  whom  we  shall  both  regard  as  an  IntelliKent,  competent, 
and  honorable  witness  npon  tbe  matter  on  which  ho  came  to  apeak.  Now,  then,  what 
dldhesayl  Because,  without  treating  it  aa  a  matl«r  of  acienoe,  or  ae  the  opinionof 
an  enpert,  I  wonld  very  abortly  recall  yonr  recolleotlon  to  the  facts  couneet«d  with  the 
veose^  which  were  spoken  to  by  Captain  Inglefield.  He  told  you  her  bniden.  which 
would  be  nnall  for  a  man-of-war,  bnt  of  course  qnite  eaffioient  for  a  war  vessel  of  the 
■mallw  class ;  be  told  yon  she  was  built  of  teak,  and  she  was  very  strongly  built,  and 
he  showed  that  by  reference  to  the  thickneee  and  etrength  of  the  varioos  parts  of  the 
vessel.  He  told  yon  that  her  bulwarks  were  strong  and  low ;  he  told  yon  that  she  was 
not  fitted  for  a  commercial  ship,  and  I  am  glad  to  have  some  admission  &om  my  learned 
Mend,  ot  Smm  his  clients  through  him,  for  my  learned  friend  agrees  that  she  was  not 
adapted  for  commercial  puiposee.  She  wanted  of  course  that  whioh  is  essential  to  a 
mercantile  ship,  a  hold  in  which  to  carry  goods.  8he  had  what  may  be  called  a  hold, 
if  yoti  plesBe ;  that  la  to  say,  Bhe  had  space  in  her  lower  part  for  the  carriage  of  Btores, 
bnt  not  for  the  oorriage  of  merchandise ;  that  my  learned  irieud  admits,  out  he  laid 
hold  of  an  expression  which  Captain  Inglefield  used.  Captain  Inglefield  being  the 
witnMS  of  truth,  would  uotof  conrse  give  yon  a  partial  aooount,  but  if  he  comes  before 
yxm  to  state  anything  he  wonld  state  the  whole  truth,  and  he  stated  that  this  vessel 
wae  altoeelher  unfit,  which  lends  yon  to  tbe  inference  that  she  never  was  intended,  for 
maHiantUe  purposes ;  she  was  fit  for  a  war  siup  or  a  yacht. 

Lord  Chief  Baron  Pollock.  His  experience  is,  uiis  might  be  used  as  ii  yacht,  and 
eanly  convertible  into  a  vessel  of  war. 

The  Attorney  General.  Yes,  my  lord ;  that  is  to  say,  by  armament  and  additions. 

Lord  Cbiev  Baron  Pollock.  No  mote  than  that ;  there  were  no  guns  or  prepara- 
tions for  guns ;  she  is  without  any  of  those  appnrteuanaea  which  indloate  an  intentimt 
of  guns  bmng  put  on  board.  rcjizedb  GoOqIc 
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The  AiTOBintY  GEKXRii.  Your  lordihip  Uawkre  that  aheirBa  not  fit  for  any  aotmU 
QBe»tsea,eitbeTuaTeaaelofwaTorai  4  mercantile  reaael,  at  that  time.  Ithinkshehad 
had  a  propeller  attached ;  her  maste  were  in ;  they  had  begun  her  riKsiiig,  bnt  ahe  was 
evidently  in  im  incomplete  state ;  therefore,  when  Captain  Ingleneld  epeaka  of  her 
capability  or  adaptation,  he  means  tbie,  and  aoch  ia  the  &ot,  that  enpposing  tbe  Vfx- 
sona  who  had  bnilt  that  ahip  np  to  that  moment  had  intended  from  the  oeginniiiK  that 
ahe  Bhould  be  made  a  man-of-war,  as  far  aa  the  conatmotton  of  the  veao^  had  gone 
they  woold  have  done  precisely  what  they  have  done.  60  if  they  had  intended  her  for 
a  yacht,  that  which  was  done  wonld  have  been  done,  Mid  the  reasoa  of  that  is  obviona. 
The  ^eat  distinction  between  a  war  ship  and  a  mercantile  ship  is,  that  the  one  is 
adapted  to  carry  men  and  arms  and  military  and  naval  atores,  and  the  other  is  adapted 
to  carry  ordinary  merchandiBB  as  cargo.  Bnt  there  is  this  in  common  between  a  yacht 
and  a  man-of-war,  that  a  yacht  is  no  more  designed  or  adapted  to  the  carriage  of  cargo 
or  merchandise  than  is  a  ahip  of  war.  It  is  common  to  a  yacht  and  to  a  ship  of  war, 
that  the  arrangement  of  stowage  shonld  be  adapted  to  the  oarriage  of  men  and  to  the 
oarriage  of  provisions  and  mnnitione  which  they  may  desire  to  nse;  bnt  the  Alexandra 
waa  not  adapted  and  fitt«d,  and  coiild  not  be  adapted  to  mercantile  usea,  beoaoae  yon 
cannot  change  snch  a  material  condition  in  a  ahip  and  in  her  coDstraolion  as  in  the 
room  provided  for  stowage.  If  yon  boUil  yonr  Tesael  with  atowaxe  only  siiffici«nt  for 
the  carriage  of  sneh  commoditiea  or  mat^nals  aa  might  be  caaiea  on  a  ship  of  war  <n 
a  yacht,  yon  cannot,  without  making  the  ahip  over  agaio,  give  hei  a  oapacity  for 
carrying  a  mercantile  cargo.  Then  it  ia  not  snggested — the  ingeonity  of  my  leanied 
Eriead  did  not  suggest  to  him,  nor,  apparently,  have  the  instmcfiona  of  hla  olienta  ang- 
gested  to  him — tt^t  there  ever  had  been  in  contemplation  a  yaoht  from  the  beginning 
to  the  end  of  the  constraction,  so  &r  aa  it  had  gone,  of  the  Alexandra.  I  think,  there- 
fore, we  may  put  "yacht"  out  of  ccnaideration.  Then,  if  we  may  pat  "  yacht"  ont  of 
eousideratioa,  we  have  the  poasibility  of  a  peaceful  destination  absolntely  negatived, 
and  we  have  nothing  left  bnt  the  destination,  aa  iar  as  that  is  to  be  coqjectnred  frran 
die  atnictare,  character,  and  strength  of  the  vessel ;  we  have  no  deatinalioa  left  bnt  a 
warlike  deatlnatioa.  Therefore,  I  at«rt  with  that  part  of  the  case.  Then  I  say,  with 
respect  to  the  witnesses,  Mr.  Oreen  and  Mr.  Black,  my  learned  Mend  mode  no  rety 
pertinent  obaervations.  He  said  Mr.  Oreen  had  not  made  a  ship  for  many  yeara,  and 
was  of  opinion,  aa  many  persons  at  bis  tmie  of  life  are,  that  modem  iuveutioiia  vem 
not  of  any  great  value ;  he  was  one  of  the  old  school,  to  whom  I  do  not  know  that  my 
leaned  friend  should  particularly  objuct ;  all  that  he  objected  to  was  that  he  was  a 
tory  in  ship-bnilding.  There  is  no  doabt  that  he  waa  a  very  competent  witneas,  and, 
as  regards  practical  workmanship,  probably  his  skill  and  eiperieaoe  areequal  to  those 
of  Captain  Inglefield,  he  taking  a  larger  view  of  the  matter. 

I  therefore,  withont  saying  more  on  that  subject  as  to  t^e  evidence,  submit  to  yon 
with  every  confidence  in  the  world,  that  that  part  of  the  case,  at  all  events,  haa  b«en 
made  out.  M^  learned  fiieud  alluded,  speaking  of  the  adaptability  of  a  ship,  to  on 
occurrence  which  took  place  iMme  years  ago,  wUoh  we  all  recollect,  and  which  led  to 
an  ingenious  ship-builder,  Mr.  Laird,  proposing  to  arm  all  the  tug-boate  ia  the  Mersey. 
Let  me  make  this  remark  on  a  tag-boat :  a  tug-boat  is  no  more  intended  to  carry  oorgo 
than  a  ship  of  war  or  a  yacht.  In  the  propos^  of  Mr.  Laird,  who  is  a  sanguine  penoo, 
he  proposed  only  to  oonvert  fur  fdtnre  use  in  warlike  operations,  tng-boats,  which,  aa 
for  aa  the  main  conditions  of  difference-  between  merohuit  ships  and  ships  ot  war  ore 
concerned,  wonld  belong  by  their  ooDStruotion  to  the  war  vessels,  and  not  to  the  mer- 
cantile marine. 

Gentlemen,  that  bringa  us  to  the  great  question  in  the  cose  with  which  my  learned 
friend  next  dealt  on  toe  evidence.  I  mean  the  qaestion  of  intent,  becaoae  I  have 
atated  and  admitted  throughout  that  unless  yon  ore  satisfied  upon  the  evidence  pro- 


adopt  the  view  put  forward  by  my  leomed  friend  as  to  Jhe  kind  of  person,  with  refw- 
ence  to  the  ahip,  by  whom  snoh  intent  must  be  entertained  to  fultHlthu  description  ot 
the  intent;  I  snail  come  to  that  in  a  moment— bnt  unices  I  satisfy  yon  tbat  the  intent 
that  the  veasel  should  be  employed  by  the  Confederate  States  is  made  ontj  and  aa  in- 
tent existing  before  the  seisore  and  during  the  construction  of  the  veesel,  I  have  stated 
throagbout,  and  I  repeat,  that  the  information  faUs. 

Now,  then,  gentlemen^  let  iis  see  what  the  evidence  is  as  regards  the  intent.  My 
learned  friend,  in  speaking  of  the  iateot,  could  not,  of  course,  ftvoid  some  allosion  to 
that  remarkable  piece  of  evidtmce  to  which  I  called  your  attention  in  the  eorbestpart 
of  my  obaervationa.  My  learned  friend  could  not  fail  to  allude  to  the  statement  of  lb. 
Da  Costa  as  to  what  Mr.  Miller  said,  and  by  way  of  dMogatingfrom  the  effect  or  weight 
of  that  evidence,  my  learned  friend  addressed  to  yon  orgnments  and  observationa  which 
I  think  were  addressed  to  the  learned  Jndge  in  uie  argoment  in  fkvor  of  the  ezeloaion 
of  that  statement  of  Da  Coata,  and  which,  at  all  events,  if  they  were  not  so  addressed, 
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PfestoQ  and  Companj.  The  elder  Mr.  Miller,  I  am  informod,  aail  I  HuppoBe  thttt  wiu 
not  be  cuntrorerted,  ia  a  respectable  aeutleman,  ia  a  considerable  n'ay  of  business. 
He  Bat  facing  me.  I  do  not  know  irhetber  be  is  in  court  now.  It  is  immatonal,  bnt  be 
oartainlf  sat  facing  me  dnring  a  considerable  portion  of  yesterday. 

LoRL>  Chief  Baron.  Do  you  persoiudly  know  bim,  Mr.  Attorney  Qenetalt  beo«Qse 
tbat  is  a  very  unnsual  atatemeat  to  make  to  a  jury,  unless  you  are  i[iviug  evidence. 

Tbe  Attobney  Obnekal.  I  am  not  giving  evidence,  my  lord. 

Sir  Hugh  Cairns.  It  is  a  piece  of  evidence  wblch  Is  quite  new  to  me. 

The  Attok.\ey  Gkxeral.  It  certainly  was  stated  to  me.  I  thought  it  would  be  a 
notorious  matter.  However,  it  will  be  taken  that  I  should  not  sdate  it,  because  I  am 
not  deaiions  of  going  into  the  box  to  be  cruss-euimined  by  my  learned  Mead.  1  ask  you, 
tbereibi&  gentlemeuj  to  HiaTnim  that  entirely  from  your  minds.  But,  however,  that  is 
immatonat. 

Lord  Chief  Baruok.  Yon  may  take  it  for  giaoited  that  be  waa  either  here  or  within 

The  Attorney  Qenkral.  I  think  it  would  be  quite  enough  for  me  to  say  tbat  Mr. 
Milles  is  alive  and  well  and  able  to  traveL  He  is  in  a  oonditiou,  therefore,  to  be  affected 
by  what  we  oallasubncena,  and  be  either  was  here  or  was  not.  Now,  after  tbe  evidence 
which  Da  Costa  bad  giveu,  it  might  be  suggested  that  they  could  not  tell  tbat  Da  Coeta 
wonld  be  examined.  Da  Costa  was  examined  early  in  the  course  of  yesterday.  There 
ore  abundant  means  of  communicating  with  Liverpool  by  telegraph.  Mr.  Miller  might 
have  been  telegraphed  to  to  come  off  by  the  moil  train  lost  night,  and  might  have  been 
examined  this  morning;  therefore,  if  ur.  Miller  has  not  been  brought  up  afier  the  par- 
ties concerned  were  aware  of  tbe  evidonoo  giveu  by  Da  Costa,  tbe  conciiision  is  Uiey 
really  do  not  disbelieve  Da  Costa,  and  they  liave  uot  thought  it  worth  their  while  to 
ttak  Mr.  Miller  whether  he  can  contradict  him.  If^  as  the  probability  is,  as  the  Lord 
Chief  Boron  has  stated,  Mr.  Miller,  as  being  a  person  very  much  concerned  in  these 
matteiB,  was  within  hail,  then  it  is  to  be  loirly  inferred  that  those  who  act  for  the 
defendants  in  this  ease  have  comnianicated  with  Mr.  Miller,  and  tbat  Mr.  Miller  has 
not  been  put  forward,  simply  for  this  excellent  reason,  that  if  ha  hod  been  put  forward 
he  would  uot  have  contradicted  the  evideuce  of  Da  Costaj  not  contcadicting  it,  he 
woald  confirm  it,  and  we  should  probably  have  obtained  evidence  ftom  the  other  side 
in  support  of  the  information. 

Now,  gentlemen,  what  was  the  statement  of  Mr.  Millei  t  because  it  Is  a  very  impurtaut 
statoment,  and  I  oak  you  throughout  your  consideratiau  of  tbe  evidence  for  the  Crown 
to  bear  it  in  mind,  as  direct  and  im[>ortaut  evidence  upon  a  matter  like  intent,  which 
is  aeldom  capable  of  conclusive  proof,  intent  being,  strictly  speaking,  tbat  which  is  in 
the  mind  of  a  person.  On  the  subject  of  intent  Mr.  Miller  was  plain  and  outspoken, 
'Well,  but  Mr.  Miller  was  not  reticent  in  these  matters.  He  met  his  friend,  tbe  crimp, 
and  be  unbosomed  himself  to  him.  I  shall  have  to  comment  on  the  observations  of  my 
learned  friend  as  to  tbe  character  and  position  of  my  witnesses.  I  do  uot  think  there 
is  anything  discreditable  iu  the  character  or  position  of  Da  Costa  when  ho  kuows  what 
the  i|uestious  raised  by  the  Crown  with  reganl  to  tbe  Alexandra  were.  I  say  there  was 
nothing  discreditable  or  to  the  disgrace  of  Mr.  Da  Coeta  tbat  he  should  make  that  oom- 
mnnication  to  those  who  would  be  able  to  avail  themselves  of  it  in  a  proper  wa^  and 
at  a  proper  time ;  at  alt  events,  be  has  done  so,  and  be  is  now  to  be  taken  as  a  witness 
of  truth.  What  does  he  say  t  He  says  that  the  elder  Mr.  Miller  told  him  that  the 
vessel  was  intended  fbr  a  gun-boat.  Now,  apart  f^om  any  evidence  of  this  kind,  1  think 
yoa  must  have  long  ceased  to  entertain  any  doubt  upon  tbat  matter.  Oun-boat  is  a 
name  for  the  kind  of  vessel  of  war  to  which  I  suppose,  from  her  size,  she  would  be 
particularly  adapted,  and  therefore  this  does  not  rest  at  all  exclusively  on  the  statement 
of  Mr.  Miller.  And  then  he  added,  We— I  must  take  it,  and  I  do  adopt  it,  that  the 
voanger  Mr.  Miller  is  no  partner  of  his  father's,  but  1  think  it  is  very  lively  they  may 
be  spoken  of  by  strangers  and  by  the  world  as  Miller  and  Sou;  at  oil  events  the  ex- 
preMion  is  in  tbe  pUiral~-We  and  Fawcett,  Preston  and  Company  have  Jointly 
ODdertoken  to  build  ber  for  Frazer,  Trenholm  and  Company  for  the  confederates. 
Then,  I  think,  ho  went  on  to  say  that  Mr.  Miller  added  (what  we  certainly  have  proved 
without  Mr.  MiUur)  that  Messis.  Frozier,  Trenholm  and  Company  ure  agents  tor  tbe 
confederate  government.  Now,  gentlemen,  this  is  very  material  evideuee,  and  permit 
me  to  repeat,  that  i^  bearing  in  mind  the  evidence  for  the  Crown^  apart  from  aiid  iude- 
peodent  of  this,  as  also  the  nature  of  the  matter  to  be  proved,  inteut,  you  find  such 
evidence  even  poiiitiux  probably  to  the  conclusion  whicli  this  evidence  shows,  then  I 
ask  yoa  to  odd  to  all  the  other  proofs  this  statement  of  Mr.  Miller ;  and  I  further  ask 

Su,  con  yoa  reasonably  doubt  that  the  purpose  and  intent  was  that  the  vessel  should 
completed  as  a  vessel  of  war,  and  should  then  pass  into  the  service  and  tbe  employ- 
meut  of  the  government  of  the  Confederate  States!  That,  at  all  events,  is  the  state- 
ment of  Mr.  Miller  of  the  purpose  fur  which  he  made  it.  Permit  me  to  repeat^  for  it  is 
rery  important,  yon  cannot  doubt  for  one  moment  that  Da  Costa  has  not  invented 
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tbie;  Aod,  moreoTer,  tbftt  D» Costa hM  {^ven  >  ooiract  rereioii  of  the  worda  tuedby 
Mr.  Miller  is  i«b117  incontrovertible,  and  it  appears  to  lue  to  throw  very  great  light  ui 
the  whale  of  this  case,  and  entiTely  to  deprive  the  argnments  of  raj  learned  friend  of 
any  weight  to  the  effect  that  we  were  calling  on  hig  oliente  to  go  into  the  box  and 
exculpate  themselves ;  whereas  we  have  made,  ae  the  evidence  stands,  a  strong  ooae. 

I  do  not  aay  the  afaaenoe  of  intent  in  the  nature  of  ■things  would  not  be  cousiateut 
with  every  statement  short  of  the  statoment  of  Mr.  Miller;  but  then  if  you  havo  a  case 
in  any  form  of  prooeedins,  either  a  penal  proceeding  with  respect  to  property  like  this, 
or  a  proceeding  at  a  criminal  bar,  in,  which  the  evidence  without  more  would  lead  to 
the  conclusion  that  the  allof^ation  was  sustained,  andeepecially  if  it  be  in  the  power  of 
the  person  charged  to  vary  the  case,  it  is  nndonbtedly  his  hnsinees  to  avail  himself  of 
his  opportunity,  and  not  to  leave  tne  matter  in  any  lund  of  obscnrity  or  doubt.  So 
much  for  Mr.  Miller.  My  learned  friend  said  Mr.  Miller  was  the  bnilder,  but  he  seema 
to  have  been  in  very  Mendly  and  Intimate  connection  with  Meev".  Fawcett,  Preston 
and  Company,  as  well  as  withpenonswho  appear  to  have  been  mixed  up  in  this  com- 
mon intM'est.  ' 

Then  my  learned  friend  said  there  was  no  seorecv  in  the  bnilding  of  this  ship.  I  do 
not  suppose  there  was ;  it  was  built  la  an  o^ten  builden'  yard  i  and  with  leferenoe  to  the 
machinery,  it  was  constructed  on  the  premlsea  of  Measn.  Fawcett,  Praston  and  Com- 
pany. I  do  not  sng^eet  that  the  operation  wa«  not  carried  on  in  the  usual  way;  and 
probably  it  did  not  occur  to  this  gentleman  tliat  there  waa  uiy  necessity  for  conceal- 
ment ;  but  althouKb  that  might  be  of  weight  If  the  case  was  left,  as  my  learned  friend 
has  supposed,  in  the  weak  and  meager  way  in  which  my  learned  friend  has  presented 
It  to  you,  I  think  when  we  take  into  consideration  the  evidence  which  we  nave  laid 
before  you,  there  can  be  no  duubt  that  the  abservstion  loees  its  weight. 

Then  my  learned  friend  came  to  the  matter  of  the  guns.  You  would  understand 
from  the  qnestion  put  to  the  witness  from  the  workshop  of  Messrs.  Fawcett  and  Com- 
pany that  it  was  supposed  at  least  that  some  conuectiou  would  be  traced  between  the 
Alexandra  and  certain  guns.  Now  I  am  boond  to  admit  that,  strictly  speaking,  we 
fbiled  in  tracing  that  connection.  Bat  tliere  is  an  obaervatfon  which  I  thinlc  I  am  enti- 
tled to  make  on  that,  and  which  impairs  very  much  the  force  of  my  learned  friend's 
observations  as  to  the  failurs  of  the  cose  on  the  part  of  the  Crown  as  oompared  with 
the  way  in  which  it  was  expected  to  stand  in  that  respect.  Not  only  have  the  defead- 
ant«  done  that  which  of  course  I  admit  they  were  perfectly  entitled  to  do;  not  only 
have  they  not  thought  fit  togiveany  evidence  on  the  subject  on  which  Mr.  Miller  spoke 
so  distinctly,  but  they  did  another  thing,  which  is  a  matter  in  the  oonduot  of  a  defease 
which  a  Jory  witnesses  and  to  which  they  are  entitled  to  attach  some  weight.  And 
how  atands  the  case  with  reference  to  the  guna  T  It  appeared  from  the  statement  of 
the  witness,  a  witness  of  course  called  from  the  premises  of  Messrs.  Fawcett,  Preston 
and  Company,  a  witness  of  the  name  of  Hodgson,  that  there  were  guns.  I  have  no 
right  to  say  now  that  those  guns  were  intend^  for  the  Alexandra ;  but  he  described 
t&ee  guns  as  being  at  the  premisee  of  Messrs.  Fawcett,  Preston  and  Company,  a  large 
gun  and  two  smaller  guns.  I  have  mistaken  the  witness — I  was  upon  the  evidence 
really  of  Joseph  Carter.  Joseph  Carter  was  a  carpenter — he  would  therefore  have  no 
bn^ness,  properly  speaking,  with  gons,  rifled  or  unrided — I  mean  with  the  guns  them- 
selves; bnt  yon  cannot  use  the  gun  without  a  gun- carriage,  and  it  was  ^e  duty  of 
Cartor,  as  a  carpenter,  to  make  the  gnn-carriagcs  for  the  guns  oouBtruoted  at  the  work- 
shops of  Messrs.  Fawcett,  Preston  and  Company,  ond  he  tells  you  that  he  was  at  wurk 
at  certain  gnne  at  the  same  time  at  which  the  arrangement  and  ooustruction  of  the 
maahinery  for  the  Alexandra  was  going  on.  Thia  no  doubt  was  left  open,  because  he 
Spoke  of  the  machinery  he  saw  in  progress  in  the  yard  or  the  workshop  of  Messrs.  Faw- 
cett, Preston  nmd  Company.  He  was  employed  in  the  oonatruction  of  Uie  gun-carriages, 
and  it  appeared  that  the  Alexandra  (I  suppoae  it  is  found  convenient,  I  make  no  Impu- 
tation on  that,  probably  it  is  fbund  oonvenient  in  such  a  case  to  use  a  number  instead 
of  a  name)  was  called  No.  2309. 

Sir  Hoqh  Cairns.  That  was  the  machine  that  was  called  £909,  not  the  Alexandra. 

The  Attorney  Obkbiui.  8o  was  the  ahip.  '■  Messrs.  Fawcett  and  Company  were 
making  machinery  for  a  propeller  boat  named  2209." 

8m  Hdoh  CAinys.  I  am  sorry  yon  have  taken  a  wrong  noto. 

The  Attorney  Qemkoai.  There  ia  the  note  of  my  learned  friend,  Mr.  Jones,  which 
is  to  the  same  effect  as  mine. 

LOBD  Chief  Baron,  He  sa^,  "  T  never  heard  the  vessel  called  other  than  3209." 

The  Attornkt  Obnerai.  He  says  it  was  2309. 

LOBD  Cbhc?  Babon.  He  says,  "I  did  not  go  on  board  the  Alexandra;  it  was  called 
■with  UB  2209." 

Sir  Huqh  CAnuiS.  That  is  the  machinery. 

The  Attornkt  Qenbral.  The  number  was  attached  to  the  ship,  bnt  in  applying  the 
same  number  to  the  gnna 

LobdCbirf  Baron.  "A  gun-carriage  numbered  ^09."  Each  gun-carriage  bad  a 
separate  nnmber.  The  number  on  the  carriage  was  the  same  as  the  niunber  ou  the 
gnns. 
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The  AiTOBMXT  GsMEBAi,  Hera  ia  the  literal  qaotation  from  the  ahort-hand  -writet's 

Lord  CbiBF  Bttton.  "  They  irere  iepatate  Job«,  and  not  one  Job."  And  then  he  uya, 
"  I  conld  not  Bay  that  they  were  for  the  same  Teasel." 

Tbe  Attornkt  Qbnsrai.  Dietiaotly  upon  the  short-hand  writer's  note  the  wltneas 
stated,  whioh  atcreea  with  onr  note  that  the  veBael  was  called  2209. 

liOitD  Crirf  Baron.  I  hare  read  my  note  to  that  effeot. 

The  ATTOBmcY  Gkhebai.  Of  course,  my  lord,  that  Is  conelaslTe. 

Lord  Chief  Baron.  "  I  know  I  never  heard  the  v«Bael  ealled  other  than  the  2209." 
I  do  not  want  the  Bhort-hand  writer'a  note  for  that. 

The  AiTORnBT  Okkerai,  I  know  one  of  the  witnesBes  atatee  that  be  need  to  take 
varions  Ibines  by  direction  to  2309,  aad  that  those  things  he  left  on  tbe  Atexandia, 
so  that  it  ia  clear  and  beyond  donbt,  and  my  lord's  note  Is  ooncloslTe  npon  it.  It  is  In 
yonr  recollection  aleo,  no  donbt,  that  the  AlexaHdra  was  known  in  the  maeblne  shop 
of  Mcens.  Fawoett,  Pr««toa  and  Company  by  the  nnmbwr  S909.  How,  theae  tbne  ^ons 
wera  also  being  ooustmcted,  or  the  (^u-carriBges,  and  it  Wonld  Im  Important,  if  it 
eoold  be  done,  to  show  that  the  same  nnmber  was  nsed  with  roflneDee  to  tbe  gnn•oa^• 


uiDer,  mi»i  iiuuiuer  ib  waa-  ne  aaiu  tun^  tviu  vi  tfuv  tui^  n 
as  he  thongbt,  bat  be  did  not  appear  to  hare  any  distiiiel 
other,  what  was  the  nitniber  on  tne  larcei  gnn.  Bnt  he  a 
■  coone  of  basiness  in  the  workshop  of  MeesTs.  Fawoett,  P 


r  distipet  recollection,  one  way  or 

.   ._   „  Bnt  he  said  this,  he  said  it  is  the 

._.e  workshop  of  MeesTs.  Fawoett,  Preston  and  Company  that 

drawings  are  giren  oat  to  the  workmen  who  have  to  aonstmat  giiD-carrlages,  ^d  on 
the  fiKe  of  those  drawioxs  is  written  the  nnmber  which  Is  sttaoh^  to  tbe  gun^carri!^. 
Now,  gentlemen,  a  number  being  attached  to  the  vessel,  ofoonrae  it  ie  probable — I  do 
not  say  bow  the  fact  might  turn  oat  to  be — that  the  same  or  oorreeponding  nnmber 
tnigbt  be  nttaohed  to  tbe  ran-camage.  In  order,  therefore,  to  see  bow  it  was,  we 
asked  tbe  question;  we  coald  not  be  exactly  informed,  t>ecansethe  witnMs,  as  a  niani«9r 
of  memory,  told  ns  he  could  not  recollect. 


Lord  Chirp  Baron  Pouxick.  He  says  there  was  no  nnmber  on  tbe  large  ^n. 
The  Attornst  Obkerai.  The  witness,  as  my  lord  says,  did  state  the  nunbers  ai 
tbongbt  he  recollected  them,  3004  and  aO06  on  tbe  small  gnns. 


Lord  Chirf  Barok  Poiiocit.  And  none  on  tbe  largo  one. 

The  Attornrt  Gknerai.  Quite  so,  my  lord.  Then,  desiring  to  obtain  information 
on  that,  he  waeasked  whether  nnmbers  were  pnt  on  the  drawings  of  the  gnn-carriages. 
He  said  "yes,"  and  of  coarse  added  that  tbe  drawings  in  this  oase,  after  he  had  oom- 
pleted  bis  work,  were  left,  so  that  they  would  be  properly  and  natnrallr  in  tbe  hands 
of  Messrs.  Faweett,  Prest-on  and  Company.  I  called  for  tbe  production  of  the  drawings. 
Tbe  defendands  did  that  which,  I  repeat,  they  wera  perfectly  entitled  to  do.  They  ac« 
here,  and  ^bey  are  entitled  npon  tbe  act  of  Parliament  to  put  the  Crown  to  strict  proof 
of  ere^thing  which  it  is  incnrabent  on  tbe  Crown  to  prodnce. 

Sir  Huoh  Cairns.  We  did  not  refbae  to  produce  them.  We  said  we  had  no  notice ; 
we  referred  to  tbe  notice  to  produce.  Tbe  notice  to  prodnoe  was  the  drawings  fin  the 
gno-cortlageB  fbr  tbe  Alexandra.     I  said  there  was  none. 

Lord  Chikf  Baro»  Poijx>Ce.  There  was  no  notice  for  the  drawings  (rf  No.  3SO0. 

Sir  Htioh  Cairns.  No,  my  lord. 

The  Attornrt  Gfj^kral,  1  asked  for  it. 

Lord  Chiief  Baron  Potjjsck.  Hvnote  is  this;  "Drawings  called  for,  not  prodnoed; 
notlcB  admitted.    We  prodnce  tbe  drawinRs  of  the  Alexandra." 

Mr.  Melush.  My  learned  friend  called  for  the  drawings  of  tbe  Alexandra. 

Tbe  Attornrt  Oeneral.  I  did  not    I  called  for  tbe  (bawings  of  tbe  gun-oarrlage. 

Lord  Chibf  Baium  Pollock.  If  you  meant  2209,  there  was  no  noSee  to  prodnea 
that. 

The  Attornkt  General.  Sniely  there  mnirt  be  some  terms  in  the  notice  whloh  ww 

Sir  Huoh  Cairnb.  This  Is  it,  "  All  drawings,"  Ao.  (The  learned  oonnsel  read  the 
notice  to  prodnoe.) 

The  Attornrt  Qknbral.  "  Of,  fbr,  and  in  relation  to."  I  shonld  bare  tbonght  that 
if  there  waa  an  honest  intention  to  assist  in  the  adminlttratlon  of  jnstloe  .^— 

Lord  Chikf  Bason  Pollock.  That  is  not  tbe  qneetion ;  the  question  is  whether 
yon  have  given  the  notice  or  not. 

The  Attornry  Genbral.  However,  it  appears  we  aeked  fbr  thia.  I  was  not  In  oonrt 
when  this  particular  point  was  raised  about  the  notice  to  prodnoe.  I  was  examining 
tbe  witness.  He  said  be  lefl;  tbe  drawings  with  Heesrs.  Faweett,  Preston  and  Company, 
and  the  answer  at  the  moment 

Lord  Chief  Bason  Pollock.  Ton  examined  Cart«r. 

But  HuQH  Cairns.  I  ei^d  we  produce  no  drawings ;  yoa  hare  given  no  notice  to 

The  Attorney  Grmebal.  I  mnst  take  it  that  we  hare  not  nut  ourselree  in  the  poal' 
tion  to  JDstit  on  the  productiou  of  this,  and  Indeed  if  we  had  done  so  tbey  atlU  mi^t 
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lwv«  iritbheld  it ;  and  inoamnoh  aa  the  witaeas  had  no  recoUoction  on  the  aabject,  ve 
oouldnot  KiTeanysecOTidt^OTideuce,  as  it  ia  called.  Yoabaveit  that  no  strict  proper 
notice  was  KiTen,  and  nnder  the  oiicmnstaQceH  the  drawings  were  not  prodnced. 

Then  my  learoed  friend  aeemed  to  think  that  there  was  something  extraordin&Ty  in 
th»  aoeonnt  f^vtm  Uiat  tJieae  gouM  were  Aent  np  to  London,  ai^  h«  could  not  imagine 
how,  conaistonUy  with  that,  a  oonld  be  imagined  that  thoae  gana  ware  intended  for 
tiie  Alexandra.  He  aaya,  yon  have  got  a  ship  at  Liverpool,  and  yoo  aak  the  Jnry  to 
•appose  that  gnns  whieh  are  aemt  to  London  were  meant  for  that  ahip.  No  one  imagmea 
that  it  was  intended,  whatever  the  intent  waa,  to  pat  on  board  the  Alexandra  at  any 
time  in  the  port  of  Liverpool  a  complete  warlike  armament ;  that  is  impossible ;  we 
have  no  proof  that  such  a  thing  waa  intended,  and  we  have  no  evidenoe  that  in  the 
case  of  the  Alaliama  that  courae  was  adopted. .  Soppoae  an  evasion  of  a  statute  to  be 
ooDteniplated,andanppoaeitto  be  intended  that  the  veaeel  ahonld  be  completely  fitted 
to  receive  an  annament.  and  to  be  converted  into  a  veaeel  capable  of  canrmg  on  actual 
hoatilitiea ;  anppoae  the  intention  to  be  to  evade  the  atatote,  what  woold  be  more  likely 
or  more  natnral  tiian  that  l^e  veasel  woold  leave  her  port  of  boild  without  arms  or 
ant,  bnt  adapted  £Df  the  teeeption  of  an  armament,  and  should  in  some  part  of 


the  globe  or  other,  more  or  leaa  diaMn^  receive  on  board  that  annament  f  I  am  only 
a*vlug  that  thia  &ot  ia  perfectly  oanaiatent  with  the  &ct  of  the  intent  being  enter- 
tained which  I  have  so  often  deaoribed  to  von ;  the  aeuding  of  the  gnna  to  London 
might  be  for  the  pnrpoae  <rf  thoM  gtina  bemg  pnt  on  board  the  ^ezandra  at  some 
plMe  to  which  the  ^uju  wonld  be  sapplied  from  London.  Of  oooise  I  have  not  given 
evidence  oa  that  point,  and  I  do  not  aay  how  the  &ct  ia,  but  I  only  make  theee  obaer- 
vations  in  anawer  to  the  comment  of  my  learned  friend  on  that  part  of  the  evidence, 
which  amounted  to  thla,  that  ao  Hi  fr«m  proving  or  eetabliahing  the  eaae  of  the  Crown, 
thia,  like  manv  other  parte  of  the  eaae  which  — ' —  .--'--.> — ■•-  >  .  .■ 
way,  went  rauier  to  negative  the  ohan^,  and 
having  harbored  the  intent  to  whioh  I  refer. 

Qentlemen^  we  now  come  to  an  impurtaat  matter,  and  that  is  the  matter  of  the  iuter- 
fsrence  on  tne  part  of  certain  individoala,  whose  connection  with  the  confederate 
government,  1  think  you  will  be  aatiafled,  ia  eatabliahed  with  thia  veeael  in  the  eoarae 
of  her  conatmction.  Here,  M^in,  I  moat  repeat  that  I  rely  very  much  in  confirmation 
of  every  piece  of  evidence  which  was  given  on  the  atatemeot  of  Hr.  Miller ;  I  rely  very 
much  on  bia  uncontradicted  atatement;  bat  the  evidence.  »8  it  stands,  ianot  unworthy 
of  your  consideration.  The  first  witnewea  spoke  to  wnat  went  on  at  the  yard  of 
Meeara.  Uillcr  and  Bona ;  they  speak,  and  I  am  in  ^onr  recoUeotion  whether  those  w" 


employ  of  itr.  UiUer,  they  would  have  bad  greater  reluctance  to  give  evidence  in  this 
case,  whioh  cannot  be  one  very  taat«fnl  to  Ur.  Miller,  than  they  have  now  that  they 
are  relieved  fhnn  that  position ;  bnt  ao  far  from  being  apparently,  and.  as  far  as  we  could 
jndge,  eager  or  willing  witnesses  Ibr  the  Crown,  1  aak  you  wlietber  tlielr  demeauor  did 
not  rather  suggest  that  what  evidence  thoy  gave  the;  ^averather  with  reluctance  than 
with  easemefls  or  very  willingly,  and  whether  there  vs  any  reason  in  their  demeanor 
and  in  the  nature  of  tneir  statements  to  doubt  that  what  tbey  stated  was  literally  the 
truth,  and  according  to  the  fact  T  Now,  then,  what  they  do  is  this :  we  have  bad  an 
acNjount  of  who  certain  persons  were,  and  whatever  may  have  been  said  about  Hr. 
Vonee,  I  think  you  can  have  no  doubt  is  stractly  true.  We  have  an  aoeonnt  of  who 
Captain  Teesier  was,  and  who  Mr.  Bamilton  was.  Captain  Teasier  hod  acted  aa  a 
commander,  and  not  a  very  long  time  afo,  at  least,  was  an  officer  in  the  navy  of  the 
Confederate  Statea,  beoanae  De  bad  taken  tne  command  of  the  veaael  called  the  Bahama, 
the  history  of  whi^  was  important  in  thia  way,  that  the  Bahama  took  out  certain 
atecee  and  guna  for  the  Alabama,  which  ia  undoubtedly  a  man-of-war  of  the  Confeder- 
ate States  now,  and  the  was  under  tiie  command  of  Captain  Teasier,  Captain  Teasier  at 
the  same  time  apparently  being  in  some  relatiinis  with  Meaara.  Fiaaer,  Trenholm  ajid 
Company.  Whether  he  is  a  clerk  or  servant  of  theirs  I  am  not  exactly  aware,  but  be 
ia  a  person  mixed  up  with  what  I  will  continue  to  call  the  confederate  agency  aa  it 
existed  at  Liverpool.  Now,  Captain  Teasier  was  frequently  there,  and  the  evidence 
to  abow  that  the  witueaa  was  not  a  partial  witneaa,  or  disposed  to  strain  the  truth,  ia 
this,  the  witneia  aaya  there  waa  going  on  at  the  same  time  aa  the  conatruotion  of  the 
Alexandra  was  prooeeding  the  construction  of  another  vessel,  which  I  underat<>od  to 
be  called  a  atoel  veaeel— I  auppoae  plated  with  ateel — called  the  Phantom ;  and  he  tells 

Sn  fairly  enough  Captain  Teasier  was  fr^neutly  there.  He  observed  both  veasels, 
th  the  Alexandra  and  the  Phantom,  but  more  particularly  the  Phantom.  Now,  that 
is  not  the  statement,  at  all  events,  of  a  wltneas  who  comas  to  give  a  partial  atat^ent, 
with  a  view  to  frivor  one  aide  in  a  litigation.  It  is  the  evidence  of  a  man  who,  at  all 
events,  moat  be  anppoeed  to  intend  to  speak  the  truth.  At  the  same  time  he  does  bring 
Captain  Teasier  very  frequently  to  the  yard,  and  nut  conflninji!  his  attention  to  the 
Phantom,  though  it  would  ^pear  he  paid  more  particular  attontionto  that  ship.  Well, 
but  we  have  Ur.  Hamilton  and  Cqitoin  Bulloch  brought  to  the  aceoe  with  more  or  less 
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freqneDcy.  The  ezpreeaioii  wMcli  I  think  the  witness  luad  waa  "  &eqiieDtly,^aiid  I 
will  ask  now,  u  I  asked  ia  my  openinf;,  why,  in  the  name  of  fortune,  were  these  gau- 
tiamea  basyliiK  tbemaelvea  about  tliu  Alexandra  1    They  were  men  of  occupation  and 

of  bueinese.  They  were  not  idlera  and  loungere  about  the  bnildera'  yards  to  see  on 
what  lines  Teseels  were  constructed,  oi  to  inform  themselves  about  naval  arcliiteetnre. 
They  were  men  who  did  not  go  to  the  yard  of  Mr.  Miller,  or  to  any  other  place  in 
Liverpool,  without  an  oWect  and  a  practieal  definite  purpose ;  emd  harine  the  evidenoe 
of  Aoton  as  to  Mr.  Hamilton's  frequent  presence,  as  to  Captain  Bulloch  being  at  the 
yard,  anil  Captain  Bulloch's  career  and  niatory,  you  know  very'well  that  has  been 
estaljliehed  in  a  manner  by  documents  which  cannot  admit  of  a  donbt ;  tlioso  are  acta 
of  intermeddliuji,  or  interference,  or  whatever  they  may  be  sailed,  wMon  took  place  at 
the  building  yard.  But  then  you  find  these  gentlemen,  or  Borne  of  them,  not  only  at 
the  bnildiog  yard,  but  transferring  their  attentioD  to  the  scene  of  the  other  operations 
in  the  construction  of  the  Teasel,  namely,  the  conetrnctiou  of  tlie  iron  and  tnetal  work 
at  the  workshop  of  Heaars.  Fawcett,  Preston  and  Company.  Yon  will  find  ftom  tlie 
evidence  of  Bobinson  that  he  was  employed  in  making  the  gnn-corriages  which  we 
have  spoken  of  already,  and  that  duriug  his  employment  in  the  making  of  the  gnn- 
caniages  Mr.  Hamilton  was  there  and  looked  at  the  gnn-carriaeee.  It  may  be  treated 
as  very  trivial  and  very  idle  to  endeavor  to  establish  a  particular  oonnection  lietween 
one  person  and  another,  or  of  one  person  with  a  particular  transaction,  to  say  that  he 
went  to  a  partjonlar  place,  and  that  he  looked  at  something.  My  learned  £nend  was 
father  wittv  on  that,  and  said  it  was  tme,  and  a  lamentable  fact,  bnt  still  it  must  \>6 
admitted  that  Mr.  Hamilton  had  looked  at  these  guu-caniagea.  Now,  we  know  who 
Mr.  Hamilton  was ;  Mr.  Hamilton  was  the  son  of  a  gentleman  who  had  borne  a  very 
high  civil  appointment  in  the  United  States,  and  Mi.  Hamilton  is  at  this  present 
moment  an  ofBoer  in  the  confederate  navy.  He,  in  all  probability,  did  not  resort  to  the 
shop  of  Messnt.  Fawcett,  Preatop  and  Company,  or  to  anyother  place  of  huainesSj  with- 
out any  definite  purpose ;  and  I  ask  you  again  what  was  the  purpose  of  the  visits  of 
Mr.  Hamilton,  this  naval  ofBoer  of  the  Confederate  States,  to  the  sliop  of  Messrs.  Faw- 
eett,  Preston  and  Company  at  the  very  time  when  the  coDStmction.of  tliegan-earriagea 
and  the  machinery  lor  the  Alexandra  was  going  forward  t  At  this  very  time  why  should 
tttoee  visits  have  oeen  model  Then,  again,  we  have  the  evidence  of  Carter,  to  which 
I  think  I  have  adverted ;  we  have  the  evidence  of  Hodgson  that  the  vessel  was  spokeo 
of  as  a  gunboat,  hut  I  do  not  rely  on  those  mere  matters  of  deseription,  because  I  think 
we  have  incontesfably  proved  wliat  the  real  natnie  of  the  vessel  was. 

Now,  gentlemen,  I  must  saj;  a  word  or  two,  and  they  shall  be  very  few,  with  refer- 
ence to  some  obaervations  which  my  learned  friend  has  made  upon  the  character  of 
some  of  my  witnesses,  and  upon  the  effect  of  their  eridenoe.  Having  proved  that  these 
gentlemen  resorted  to  the  building  yard  and  to  the  machine  shop,  the  nest  matter  to 
satisfy  you  about  was  who  and  what  they  were;  and  it  was  imlispensal>te  to  connect, 
for  any  practical  purpose,  the«e  sentlemen  in  some  degree  of  relation  with  the  confed- 
erate government;  at  least  I  will  not  say  it  was  indispensable,  l)ut  it  was  a  matter  of 
verjKreat  and  vital  importance.  Now,  have  we  done  thati  I  do  not  think,  really, 
that  Mr.  Chapman,  though  by  a  statement  which  he  made  he  laid  himself  open  to 
oliserTatious  not  aitogethermtjust,  and  of  which  it  is  not  for  me  to  complain — althongh 
Mr.  Chapman  put  himself  in  that  position,  I  do  not  recollect  that  his  evidence  was  of 
uiy  very  great  moment ;  and  that  which  it  might  be  enppoied  he  would  prove  woe 
abandautly  proved,  and  with  corroborative  evidence  of  the  most  material  character, 
by  the  witnesses  who  fbllowed.  Now,  it  is  not  for  me  or  any  counsel  to  justify,  in  his 
advocacy  of  a  cause,  either  for  the  Crown  or  for  the  subject,  anything  which  a  witness 
called  on  liis  side  may  state,  and  which  is  discreditable  to  the  witness. 

It  is  not  for  me,  therefore,  to  gainsay  the  justice  of  the  observation  of  my  learned 
friend  against  Mr.  Chapman,  based  on  his  own  aoconnt  of  himself—  that  he  went  to  tha 
office  of  Fraser,  Trenholm  and  Company,  passing  himself  off  as  a  seoeasionist.  That, 
of  coarse,  was  deceit.  It  was  an  act  which  we  are  not  called  npon  to  justify,  and  by 
which  we  ore  not  in  any  way  affected,  becanse  1  do  not  think  that  the  evidence  of  Mi. 
Chapman  amounted  to  anything  material,  when  the  rest  of  the  proof  is  regarded. 

But  I  now  come  to  the  evidence  of  a  witness  upon  whom  still  more  severe  obs 
tions  were  mode  by  my  learned  friend,  and  whose  testimony  is  no  doubt  of  very  great 
importance  on  the  part  of  the  Crown  in  this  case.  I  mean  the  witness  Youge.  This 
man  has  heea  called  a  traitor ;  at  all  events,  the  fact  is  that  he  was  in  tJie  employment 
of  the  Confederate  States,  and  that  he  was  apparently  in  the  official  confidential  employ- 
ment of  Captain  Bolloch,  itom  whom  he  received  a  commission  as  assistant  paymost^. 
And  it  ia  true  that  the  information  which  he  obtained  nnder  these  circumstances  he 
has  communicated  (or  he  would  not  have  been  here  as  a  witness)  to  those  who,  on  tlie 
part  of  the  Crown  in  this  information,  have  sought  for  evidence  to  snpportit.  Neither 
am  I  called  to  justify  the  eondnct  of  Mr.  Yonge,  any  more  than  1  am  called  upon  to 
justi^  what  may  be  called  his  domeatio  misconduct,  althongh  I  think  my  leaned 
friend,  who  toi  the  present,  at  all  events,  must  be  taken  to  have  southern  sympathies, 
was  n  little  hard  npon  Mr.  Yonge  when  he  gave  that  account  of  the  small  n'       -       - 
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matter  of  merchandim  and  sale,  irUoli  m;  friend  perfeotlywellknows.andl  will  not 
call  them  bis  clleDta,  but  those  who  vlow  the  loathem  eoofederaoy  with  favor,  p«s- 
feotly  wM  know,  wonld  not  he  a  diecteditable  aot  over  the  frontier  which  dindes,  or 
rnkf  divide,  the  Qorthem  from  the  MntherD  States. 

Bm  HuoR  CAnura.  I  beg  my  learned  friend  will  oonddec  me  as  entirely  neutnd  in 
the  contest. 

The  Attorkbt  Okhbkai-  I  think,  gentlemen,yoa  will  attach  no  important^)  to  that. 
Bntt  was  comins  to  this.  It  is  not  material  to  yon  or  to  me  what  maybe  thecharBcter 
of  Hr.  Yonge.  atri<ftly  speaking,  what  yon  want  to  know,  and  are  entitled  to  know, 
is,  how  far,  whatever  Mr.  Yonge  may  bave  done,  Mr.  Yonge's  acconat  of  the  matten  to 
which  he  speaks  is  pertinent  to  the  mqniry  whieh  is  now  proceeding,  and  how  far  Mr. 
Tonge  is  to  be  believed.  Now,  nndonbtodly,  if  Mr.  Yonge  were  here  vonching  a  Btato- 
meat,  especiiUly  if  It  were  in  any  degree  nnlikely  or  improbable ;  if  he  were  vonching 
a  mere  statement,  nnsapported  by  docnments  and  evideuoe  which  cannot  admit  of  a 
donbt  or  distrust,  there  wonld  be  a  very  great  daal  of  force  in  the  observations  of  my 
learned  friend ;  beoaase  he  then  might  say.  Well,  yon  are  here  putting  forward  impor- 
tant gtntenienU  to  the  prejudice  of  others  npon  the  breath  of  a  man  who,  on  his  own 
admissioa,  bas  acted  a  part  which  my  learneil  friend  thinks  Bt  to  call  treachorons,  bnt, 
at  all  events,  a  pwt  whieb  probably  respectable  men  wonld  not  like  to  resort  to.  Bnt 
Is  he  then  to  be  diabelierad  t  Let  ne  see  what  he  states,  and  how  far  it  Is  impoasibls 
to  believe  him.  What  he  stat««  is  a  matter  of  fiict,  proved  by  docnments.  He  tells 
yon,  "I  was  assistant  paymaster  In  the  confederate  navy."  He  tells  yon,  "I  wan  in  the 
offlee  of  Captaia  Ballucb,  at  Savannah,  previonsty  to  either  of  ns  coming  to  Liverpool 
dniing  the  pending  hostilities,  and  I  know  that  Captain  Bulloch  held  an  official  posl- 
tioR  from  the  official  oommnnications  which  passed  f^m  time  to  time  between  him 
and  the  seoretary  of  the  navy,  Mr.  Mallory,"  Does  any  one  donbt  that  t  la  there 
anything  in  all  these  statements  by  him  about  himself.to  make  them  either  improba- 
ble or  incredible!  Bat  then  be  goes  on  to  say  that  became  to  Liverpool  with  Captain 
Bnlloch.  Can  that  Iw  donbted  t  "I  was  introduced  at  Liverpool  by  Captain  Bulloch 
to  Heests.  Fraeer,  Trenholra  and  Company."  Does  any  one  doubt  tliat  f  "  There  was 
an  office  there  in  which  we  sat."  What  the  bnsitiess  was  that  was  transacted  in  that 
<^ce  I  am  not  able,  aeeordlng  to  the  rales  of  law  under  the  ruling  of  the  learned  jndg^ 
to  obtain.  But  the  witness  goes  on  to  say :  "  I  was  appointed  without  a  written  com- 
mission by  Captain  Bnlloch  to  oot  then  at  Liverpool  as  assistant  paymaster.  I  accepted 
the  appointment,  and  I  acted  npou  it."  How  did  he  act  npon  itf  ."I  made  reqnlri- 
tions  to  Captain  Bnlloch.  who  sopplied  me  ^th  Atnds,  by  which  I  held  diana  on 
FfBBer,  Trenholm  and  Company.  They  honored  those  drafts  from  month  to  month, 
and  out  of  the  proceeds  of  those  drafts  I  made  payment  to  various  naval  officers  in.  the 
service  of  the  oonHaderatee,  according  to  their  rank  and  tbe  rales  of  the  service  in  that 
respect"  Now,  gentlemen,  oau  any  one  of  those  facts  be  doubted  I  Why,  we  have 
Heevts.  Fraser,  Trenholm  and  Company  very  fairly,  when  asked  to  do  «o,  produoing 
the  pay-notes.  They  were  monthly  pay-notes.  And  the  time  that  Mr.  Yonge  waa 
apparently  In  the  service  as  paymaster  at  Liverpool  was  abont  five  months,  and  there- 
ton  It  is  taken  that  all  the  notes  are  prodnced.  They  are  of  one  oommun  form  ;  the 
amounts  vary.  The  witness  Yonge  is  described  in  his  official  character  of  asaistant 
paymaBtor.  And  therefore,  gentlemen,  it  Is  the  same  thing  as  if  Messrs.  Praeer,  Tren- 
nolm  and  Company,  or  any  one  uf  the  gentlemen  composing  that  firm,  had  been  pnt 
Into  the  box  to  prove,  and  bad  proved,  the  fact  who  dealt  with  Mr.  Yonge  during  the 
time  he  bas  spoken  of.  "  We  were,  as  it  were,  bankers ;  he,  as  assia^nt  paymaster, 
drew  upon  ns  for  the  pay  of  the  naral  officers ;  we  honored  his  drafts."  And  the  feet 
of  the  drafts  being  prodnoed  ftom  the  cnstody  of  those  gentlemen  would  be,  of  conne, 
wmclasiTe  that  tte  money  was  paid.  Now,  It  Is  not  anggested  ttiat  Mr.  Yonge,  being 
in  this  confidential  position  of  paymaster,  betrayed  his  trust  in  that  respect.  He  bas 
only  openly  stated  (M>d  Messrs.  Fraser,  Trenholm  and  Company  had  the  means  of  con- 
tradicting or  corroboratlnr  it)  that  snch  were  the  amounts  he  obtained;  and  he  has 
told  you  m  some  detail  the  various  persons  to  whom  the  payments  were  made,  those 
varlons  persons  being  naval  offioers,  and  persons  bearing  naval  oommlsslons  under  the 
government  of  the  Confederate  States. 

But,  gentlemen,  it  goes  on:  Mr.  Yonge,  having  acted  as  assistant  paymaster,  hut 
Without  a  formal  written  oommiasion  or  authority,  Utaves  Liverpool  with  the  now 
&med  Alabama,  and  he  sees  the  armament  of  the  vessel  completed  out  of  the  Qneen'a 
dominions,  and  at  a  very  considerable  distance  from  them.  He  servee  and  acts  for 
aome  time  in  his  old  character  of  assistant  paymaster  on  board  that  ship;  and  then 
Captain  Bnlloch  thinks  it  right  that  bis  conimlssion,  or  authority,  I  suppose,  should  no 
longer  depend  on  mere  communication  between  the  two,  and  he  eivea  him  a  formal 
written  appointment  or  oommission  to  act  in  that  character,  and  he  continues  to  act 
in  that  character.  He  continues  to  make  paymenta  as  aBsistant  paymaster.  And  then 
he  tells  yon  that  oettain  payments  were  made,  I  think  on  aooount  of  advance  notes,  to 
the  wives,  or  friends,  or  childron  of  pereons  serving  on  board  tbe  war-ehip  Alabama, 
•od  that  those  notes  wero  paid.    Oi  cooise  tbey  wonld  still  be  in  the  hands  of  tbe 
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p«noDS  to  whom  tli^  were  deUreied  until  the  lerrioe  of  their  fanabanda  or  &then, 
whAtaTet  the;  nuty  be,  Rhonld  eome  to  nti  eud.  And  Ur.  Yon«  tails  yon  tliat  they 
were  honored  and  paid  by  the  ume  Ann  of  Frazer,  Trenholm  and  Company. 

Qentlemen,  what  we  called  Hr.  Yonge  for  was  not  to  prove  itirectly  the  intent  with 
which  the  vessel  was  constmcted  aad  fitted  out,  It  was  to  prove  tJiat  Mesan.  Fnoei, 
Trenbolsi  and  Company,  that  Captain  Bulloch,  that  Mr.  Hamilton,  and  Captain  Teauer 
were  really  invested  with  the  oharacter  of,  and  acted  as,  agents  ibr  and  on  behalf  of 
the  eonfederate  ^vemment.  And  I  do  oonfidentiy  appeal  to  yon,  and  to  you  knowl- 
edge and  recotleotion  of  the  evidence,  as  to  whether  those  facts  are  not  abnndantlT 
proved — 1  will  not  say  ontof  the  month  of  Hr.  Xonge,  bat  by  Btatements  of  his  which 
received  the  strongest  and  moat  condlDsive  corroboratioD  by  docoments  which  are  in 
eTidence  before  yonT 

Oentlemeii,  these  are  the  only  remarks  which  I  feel  it  my  dnty  to  make  to  you  gn  the 
witnesaea  in  the  case.  They  are,  as  it  happens,  all  on  one  aide,  And  it  follows  that  aU 
my  learned  Mend  could  do  with  regard  to  the  evidence  was  to  endeavor  to  depredate 
in  your  Jndguieot  the  valae  of  the  testimony  adduced  a){ainat  his  olienta ;  at  the  same 
time  he  was  at  liberty,  if  that  teetimony  was  not  true  to  the  letter,  to  ccmtradiet  it; 
bnt  he  was  not  able  to  aSbrd  a  tittle  of  oontradictioo  to  it. 

Oentlemen,  with  these  remarks  I  will  finish  my  addrees  to  yon  by  saying,  that  on  the 
part  of  the  Crown  we  are  not  contending  here  tbi  victory  or  for  mastery.  These  pro- 
ceedings have  been  taken,  as  I  have  mentioned  to  yon,  althongh  npon  information 
supplied  more  or  less  by  offlcen  and  agenta  of  the  United  Statee  goveranient — these 
prooeedines,  I  say,  have  been  taken  on  the  sole  and  exoloaive  responsibility,  and  in 
ezerciae  of  the  Judgment,  of  those  who  are  responsible  for  advice  given  to  the  govern- 
ment of  this  Gonnt^ ;  and  I  think  that  my  learned  Ariend  need  hardly  again  and  so 
pointedly  have  alluded,  in  his  concluding  observations,  to  what  he  assumed  to  be  the 
&ct,  that  these  proceedings  were  urged  and  pressed  forward'  by  the  American  minister, 
and  that  the  government  of  this  country  were  so  weak,  or  so  wicked,  or  both,  aa  to 
abaegate  the  ezsroise  of  their  own  Judgment,  and  to  listen  to  and  to  be  influenced  by 
the  nigencies  of  the  minister  of  a  foreign  state.  Gentlemen,  I  think  that  the  ob>lem 
of  this  was  certainly  to  prejndice  yoat  minds,  because  nothing  conld  be  more  distaate- 
fiil  to  an  Englishman,  nothmg  more  likely  to  arouse  his  indignation,  and  nothiuf  more 
likely  to  carry  away  his  indgmentftom  acalni  oonsideratioD  of  the  matter  before  nim — 
nothing  conld  be  more  likely  to  have  these  effects  thou  to  instill  into  his  mind,  and  to 
attempt  to  pursuade  Tiim  that  such  was  the  fact;  tbat  an  act,  such  as  a  prae»cutian  or 
a  proceeding  of  this  kind,  was  not  the  independeut  and  the  spontoueuuH  act  of  those 
whose  dnty  it  is  to  put  the  law  in  force,  but  mvolved  a  lending  of  itself  by  the  govern- 
ment of  this  country  to  the  pressure  aud  to  the  nrgeucias  of  a  foreign  state,  which, 
properly  speaking,  can  have  no  right  in  the  smallest  degree  to  interfere  with,  or  to 
endeavor  to  ii>flnence,  the  administration  of  the  law  of  this  country.  For  the  purpose 
of  prqindico  I  cannot  help  thinking  that  my  learued  friead  has  made  these  frequent 
allnsions  to  the  American  anthoriCies.  There  is  no  foundation  in  fact  for  them,  and 
there  is  no  foundation  iniea8onfortbem,eiceptthat,  by  repeating  them  iuyour  hearing, 
and  by  instilling  them  into  your  minds  as  if  they  were  facte,  my  learued  friend,  taking 
a  wroug  estimate  of  your  judgment  and  intelligence  in  dealing  with  the  case,  has 
probably  arrived  at  the  conclusion  tbat  he  might  pruducu  an  inclination  in  yonr  minds 
rather  to  liitten  to  and  to  side  with  the  case  of  tbe  defendants  than  with  the  case  of 
tlie  Crown,  asserting,  as  he  does,  tliat  the  Crown  is  unduly  influenced  by  the  representa- 
tions to  which  no  ofilcei  of  the  Crown  conld  possibly  listen  for  one  moment. 

Qentlemen,  my  teamed  friend  concluded  his  very  able  addrees  to  yon  by  an  eloquent 
daclamation,  asking  you  if  yon  wished  that  this  ill  consequence  should  be  avoided  and 
that  disastrous  conclnsion  escaped,  if  yon  wished  almost  anything  tbat  a  human  mind 
conld  desint,  you  would  carry  out  that  view  hy  hnding  a  verdict  for  the  defendants. 
Now,  gentlemen,  declamation  of  that  kind  is,  I  would  say,  properly  admissible  in  tlw 
conduct  of  a  defense,  but  I  think  it  would  be  very  unbecoming  is  me,  acting  on  the 
part  of  the  Crown,  to  fallow  tbe  eximiple  of  my  learned  friend,  aud  to  endeavor,  at  the 
cloae  of  my  address,  to  canv  away  or  mfluence  yonr  feelings  Instead  of  being  satiafled 
with  that  which  it  is  my  sole  duty  to  do,  namely,  with  an  appeal  to  your  Judgment,  to 
yonr  understandings,  and  to  your  convictions,  on  the  evidence  aa  it  lies  before  yon. 

Tho  act  out  of  which  these  proceedings  has  ariseu  is  a  wholesome  aud  politic  aot, 
not  very  happily  expressed,  I  agree,  no  more  than  the  sister  act  is  found  to.be  tu  the 
United  States;  bnt  it  is  a  politic  act,  and  the  existence  of  this  act  in  our  statute  book 
imposea  npon  the  goreniment  a  thieefold  duty,  or  rather  a  twofold  duty,  to  enfoioe 
the  law  aa  it  affects  the  suhjeots  of  the  Crown,  aud  also  a  dnty  iu  the  observanoe  of 
nent^itv  between  beUigerente  in  the  event  of  oases  being  brought  to  the  knowl- 
edge of  those  who  give  the  Crown  reeponslble  advice  of  tbe  violation  of  the  provisions 
of  this  statute.  It  is,  I  say,  the  duty  of  the  Crown,  not  only  in  the  discharge  of  its 
ordinary  fhnctions  of  enforcing  and  vindicating  the  law,  but  also  in  its  relation  to  m 
friendly  and  belligerent  power,  hy  whom,  be  n  again  i«ooUected,  a  similar  act  was 
provided  even  bef^  our  own  aot  came  into  ^uatence,  the  benefit  of  which  we  might 
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have  bad  at  ui;  period  ainoe  it«  paasing,  in  1806,  and  the  benefit  of  wMob  we  mi^tt 
have  at  an;  time  hereafter  in  the  event  of  becoming  betligerente,  and  the  UDited 
States  beiuK  neutral.  I  say,  nnder  these  ciTcnnutuncea  there  U  cast  on  the  Crown,  and 
on  those  wbo  act  for  it,  the  double  duty  of  the  onliuiuy  vindication  of  the  law,  and  of 
a  teeard  to  the  fair  clnime  of  the  powers  happeutng  at  the  time  to  be  at  war. 

AU  I  Mk  you  to  do  in  thlH,  yon  will  take  the  law,  bo  faT  as  it  affeoU  yonr  deofnon, 
of  coarse,  from  my  lord.  The  iacts  yoa  will  judge  of  on  the  evidence,  no  donbt  avail- 
ing yoiuself  of  ench  observations  on  these  facts  as  the  great  experience  and  knowledge 
tfiny  lord  will  snggeat  to  bim,  or  enable  bim  to  make  available  to  yon.  I  ask  yon  to 
give  Tonr  conclnaion  in  this  case  on  the  evidence,  and  I  will  state  at  once  what  J 
intended  to  have  stated  a  little  earlier,  that  so  far  I  agree  with  my  learned  friend  that 
the  intent  mnat  be  an  Intent  of  one  or  more  having  at  the  time  the  means  and  oppor- 
tnnlty  of  forwarding  or  farthering  snob  Intent  by  acts.    I  agree  that  anything  else, 


tnnlty  o: 
Oidledai 


not  of  this  description,  must  be  treated  pi    .      .  ,         „  , 

By  "  intent,"  nndonbtedly,  the  act  means  practical  intent.  Bat  here  yon  have  v 
penons,  apparently  with  the  power  of  inUQenaing  tbe  destination  of  this  ship.  Ton 
nave  Fawcett,  Preston  and  Company,  yon  have  Miller,  yon  have  Fraser,  Trenholm 
ftod  Company,  yon  have  oertain  confederate  ofBcem.  I  think  my  lord  wilt  tell  yon  that 
if  yon  are  satisfied  that  such  intent  w^  entertaiaed  by  ftoy  one  of  ihoae,  or  even  hj 
tbe  confederate  government  iteelf ;  that  if  yon  are  eaUsfled  that  those  who  harbored 
that  intent  and  entertained  it  bad  tbe  power,  either  original  or  ooaceded  to  them  by 
others,  of  carrying  that  intent  into  execation,  that  is,  the  practical  intent,  whether 
entertained  by  Fawcett,  Preston  and  Company  or  no,  that  would  be  sufficient  nader 
the  statnto  to  affirm  the  forfeitnre  of  this.  sbip.  At  the  same  time,  1  do  not  at  all  depart 
from  that  wbiob  I  have  stated  throngbout,  that  it  appears  to  me  evident  that  this  was 
an  intent  common  to  setrraL  an  intent  which,  at  all  events,  my  leunied  fHend's  clients, 
UessTB.  Fawcett,  Piesten  and  Company,  participated  in  and  shared.  These,  ^ntle- 
men,  are  tbe  observatlonH  I  have  thought  it  my  duty  to  make,  I  leave  the  ease  in  your 
bands,  and  on  the  part  of  the  Crown  I  need  hardly  say  tliat  whether  you  affirm  the 
forfeitare  as  well  foanded,  or  whether  yoa  arrive  at  on  oppoeite  conclnsion,  whiobever 
it  may  be,  those  who  act  for  the  Crown  feel  that  they  have  bat  done  their  duty  in  tbe 
present  case.  They  have  done  it,  as  I  observed  some  time  ago,  in  the  more  lenteot 
way,  and  not  in  the  more  severe  manner,  and  whatever  yonr  verdict  may  be  in  the 
mattw,  those  who  act  for  tiw  Crown  will  be  entirely  satittled. 

SUMMIKO  UP. 

Fourth  Day,  Thurbdat,  Jane  24,  1863. 

IiORD  Chirf  Baron.  Qentlemen  of  thajury :  This  is  an  Information  od  the  part  of 
the  Crown,  following  a  seisare  by  some  officers  of  the  government  taking  possession  of 
a  vessel  which  was  in  the  coarse  of  building  at  Liverpool.  It  had  not  been  oooipleted. 
It  is  admitted  that  it  was  not  armed ;  and  toe  question  is,  whether  the  condition  of  the 
vessel  falls  within  the  foreign  eulietmout  act,  as  to  which  upon  all  qaeatioos  of  fhct 
yoa  will  exercise  your  own  right  of  deciding. 

Qentiemen,  the  information  is  exceedingly  long,  containing  some  ninety  counta ;  and 
tbe  way  in  which  that  arises  is  this.  The  seveuth  ijause  of  the  act  of  Parliament 
epeaks  of  its  beine  uulatvful  t«  equip,  to  fiiraish,  to  fit  ont,  or  to  ana  a  vessel.  Then 
there  are  counts  charging  the  defendants,  first,  with  furnishing,  then  with  enuipplag, 
then  with  fitting  out,  but  not  with  arming.  Theu  the  various  forns  in  which  the 
endeavor^  the  attempt,'the  being  concerned,  and  so  on,  can  be  put,  are  all  repeated 
over  Bgam  with  every  variety  of  the  eqnipping.  furnishing,  fitting  out,  ond  so  on- 
And  in  that  way  the  counts  are  swelled  out  to  tne  number  of  ninety.  But  they  all 
oome  at  last  to  this  question :  Was  this  vessel,  as  then  prepared,  at  the  time  of  the 
seizure,  an  object  of  seizure  nnder  tbe  act  in  question  1 

The  case  you  have  to  decide  on  the  present  occoaion  la  no  donbt  one  not  merely  of 
great  Importanoe,  but  really  is  a  momentous  qaestion.  It  is  a  question  tbe  importanoe 
of  which  it  is  impossible  to  exaggerate,  and  which  one  approaches  with  varied  senti- 
ments. One  oertaialy  la  a  feehng  of  the  deepest  reirrot  that  sncb  a  question  should 
ever  have  arisen,  ana  I  cannot  help  expressing  the  aeepeat  almost  aogaish,  that  one 
feels,  that  each  a  qnestlon  should  have  ariseu  by  dissension  among  those  who  are  con- 
neeted  vrith  na  by  the  dearest  possible  ties  that  can  bind  nation  to  nation  ;  a  common 
lineage,  a  common  language,  common  laws,  and  a  common  literature,  and  above  all — I 
•ay  above  all  these — a  strong  desire  for  constitutional  freedom. 

Bat.  gentlemen,  passing  from  that  which  is  really  a  matter  of  feeling,  which  it  Is  int- 
possible  not  to  entertain,  and  entertaining  not  to  express,  let  us  go  at  once  to  the  bnai- 
ness  of  the  moment. 

The  aharee  is  tmly  that  there  should  be  a  condemnation  of  the  vessel  as  being  pro- 
perly selEed;  Imt  that  selxare  neoeMarily  involves  the  oonunisidon  (HT  a  mlsdemeuior. 
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And  tben  the  inqoiiy  is  and  miut  be :  Wte  «  mfademeuior  oommitted  under  the  terms 
of  theact  of  ParliMDeotf  If  there -was,  and  If  the  ahlphaabeen  eeised  in  oonBeqiience 
of  tbat  miitdeineaaor,  the  information  is  right,  and  your  verdict  must  be  for  the  Crown. 
If  there  vae  not  (and  I  ahaJl  preeeutl;  state  to  ;oa  what  appears  to  me  to  be  the  quoA- 
tiOD  of  foot  yon  have  to  try)  then  the  information  founded  npoD  the  veiEUre  onght  to 
have  a  ditferent  termination,  and  yoar  verdict  ought  to  be  for  the  defendanta. 

Gentlemen,  I  am  rather  diepoaed  to  agree  with  wLat  fell  Itom  Sir  Hogh  Caims  aa  to 
the  line  which  i a  to  be  taken  with  respeotto  the  charge  which  anqneetionably  involves 


e  where,  Qpon  facta  being  proved  to  which  n 
very  well  be  for  the  Crown  in  an  aocusatlon  of  a  certain  kind.  T  do  not  think  it 
B^7  tagointo  any  partionlart,  or  toolte  example*,  or  to  do  anything  more  than  to  say 
that  sm^  may  be  the  oaee.  Bnt,  generally  speaking,  theie  «an  be  no  doubt  it  ia  in  tma 
wnntiy,  and  I  hope  it  will  oootmae  to  be  eo,  the  jvlTilege  of  the  aocaaed  to  ataad  ont 
Midaay,  "Prove  whaMverToaallweag^mt  ma,snddouotoalloume  todisittOTeit.'' 
And  ao  far  aa  yon  have  to  deal  with  facta,  and  to  oome  to  oonelnaioiu  aatiafikotoiily  in 


ought  to  be  thoronghly  peranaded  of  the  tmlL  of  what  Involvea  an  aocoaatlon  of  orime, 
althongh  it  takes  only  Out  charact^  of  the  seizure  of  a  veaaal. 

Glentlemen,  I  fi)r  one  mnat  proteat  againat  the  doctrine  tiiat  no  one  man  la  to  be  eon- 

viotod  of  any  crime  if  there  la  any  poaaible  aolntion  of  tlie  oi ~~~' 

nation  of  faia  innocence.    We  might  J  "    '     ' 

that  wnro  to  bo  the  mie.    Neither  prov  — _„ . .  , 

-were  ao.  Bnt  there mnat  be,  in  myjn^ment,ataUtimeB  beforeconvfction  takeaplaoe, 
that  sober  satiafactory  peraoasion  that  the  trnth  ia  a  verdict  of  guilty  which  a  man 
wonld  have  in  the  conduct  of  his  own  moat  important  concema.  To  ray  that  it  ia  firM 
from  donbt  ia  to  take  it  ont  of  t^  Mdinaiy  catogory  of  haman  afiaita.  Thete  ia  nothing 
free  from  doubt.  The  clearest  testimony  of  all  the  witneoaes,  the  most  respeotable  that 
ever  were  congregated,  may  be  the  reanltitf  systematic  perjury.  BntyoD  cannot  aBstime 
that  BO  as  to  get  rid  of  testimony  aa  to  which  no  man  entertains  a  doubt.  It  seems  to 
me,  therefore,  gentlemen,  that  neither  are  you  to  take  the  extreme  case  which  aiMne 
persona  contend  for  in  the  case  of  mnrdei,  that  if  there  be  the  least  shadow  of  any 
donbt  whatever  yon  are  to  acquit  the  piisonec.  Not  so.  There  most  be  a  etave  donb^ 
and  no  donbt  yon  must  have  a  thoron;^  persuasion  and  aatla&ation  wid  reapeot  to 
guilt  before  yon  can  oonviot ;  nndonbt^ly  that  persnaaion  must  be  arrived  at  in  the 
manner  described  by  the  learned  solicitor  gene^,  and  I  cannot  do  better  than  ezpieas 
myself  in  Uie  manner  in  which  be  did  in  the  Bonse  of  Commoua  in  the  now  celebrated 
and  able  speech  which  he  made,  and  which  we  have  all  read.  It  must  be  by  proof,  and 
not  by  sospicion  ■  and  in  that  point  of  view  no  dnnl>t  the  qnestion  that  might  be  raised 
before  yon  would  in  point  of  fact  be  this :  Are  cert^n  parts  of  the  oaae  matters  of  mere 
grave  snspieion,  or  are  they  accompanied  by  such  persuasions  of  the  truth  of  the  fiicta 
suggoeted  or  stated  as  to  lead  you  to  be  satisfied  that  they  did  oocur  1  Now,  gentle- 
men, with  these  obeerrations  I  will  go  at  once  to  the  statute  in  question,  and  to  points 
of  fact  which  I  think  1  ought  to  submit  to  you. 

Oentlemen,  that  statnt«  is  one  which  was  passed  in  the  year  1819,  upon  which  no 
qnestion  has  ever  arisen  in  onr  courts  of  Justice,  and  it  is  here  before  you  for  the  fiist 
tune.  But  itso  happms  that  we  have  eipositiona  of  the  statute  by  decisions  in  the  Amer- 
iowicoart8,which  weveiy  iustly  pay  the  greatest  re«>ect  to  For  two  of  the  most  cele- 
brated writers  upon  law,  Mr.  Chancellor  Kent  and  Mr.  Justice  Story,  are  Americans, 
ftnd  they  have  contributed  certainly  more  to  render  law  a  science  and  to  render  the 
pursuit  of  it,  I  was  almost  going  to  say  captivating,  than  any  writers  on  this  side  of 
the  Atlantic  for  thir^  or  forty  years  past. 

How  I  find  in  the  Commentarieti  of  Chancellor  Kent  this  statement.  He  say*  that 
on  a  certain  ocoaeion  it  was  conteuded  on  the  part  of  the  French  nation  that  neutral 
governments  were  bound  to  restrain  their  subjects  &om  selling  or  exporting  aiticleB 
contraband  of  war  to  the  belligerent  powers,  bnt  it  was  satisfactorily  shown  on  tiie 
port  of  the  United  States  that  neutrals  may  lawMly  sell  at  home  to  a  belligerent  pnr- 
oluMr,  or  carry  themselves  to  the  Iwlliftarent  powers  contraband  articles  sn^jeot  to  the 
right  of  aeliare  ia  fniMfta.  Thiinghtnas  sinoe  been  explicitly  declared  by  the  Judi- 
cial anthoritles  of  this  conntry.  The  right  of  the  neutral  to  transport  and  of  the  hos- 
tilepf-  -"    __.__• =._.■*_ __,_^. .__,.^ . .____.._  _.,. ,.u 


at  all,  even  Engliah  law,  because  they  contain  nnqnastionably  one  of  tlie  beat  and 
ablest,  not  the  worse  for  being  the  shortest,  account  of  the  belligerent  rights  and  the 
ri^tsof  nations  in  the  very  beginning  of  Chaooellor  Kent's  Commentaries.  i-iciqIp 
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Nov,  in  th«  eaae  of  tbe  Inilapead«lid»,  Ur.  Jiwtioe  Stoiy,  In  giving  the  Jadgment  of 
the  Sapreme  Court  of  the  United  States,  s*^  thna :  "  But  there  ia  noUung  in  oar  law 
or  in  tne  law  of  nationi  that  forbida  oar  oitiMn*  from  sendlnf;  aimed  TesoelB  aa  well 
as  mnnitiona  of  war  to  foreign  part*  for  aale.  It  U  a  commarciat  adventnie,  which  no 
nation  ia  bound  to  prohiliit,  and  which  only  expoeeo  the  persona  tiagageA  in  it  to  the 


penalty  of  conftaeation."  These,  geutlemen,  are  anthorities  which  show  that  when 
two  b^geienta  an  carrying  on  war,  tbe  sntgect  of  a  nential  power  may  sapply  eitber 
witbont  any  bieaob  of  international  law,  and  certainly  without  any  bres^  of  the 


■e  carrying  on  war,  tbe  sntgect  of  a  nentral  power  may  sapply  eitber 

lb  of  international  law,  and  certainly  without  any  I '    -'-•-- 

act,  (and  it  does  not  say  a  word  abont  it,)  all  the  muni 
^     _  ,         .    desoiiptlon  tff  flre-arma,  cannon,  every  kind  of  wea^ 

whatever  can  be  used  in  war  for  tbe  deetmctlon  of  human  beings  who  are  contending 
togethei  in  this  way.  Well,  gentlemen,  why  shofald  ships  be  an  exception  T  In  my 
otnnion.  In  point  of  law,  tbey  are  not.  Pleaently  I  shall  have  to  put  to  you  the  qiiaa- 
tion  of  fiiet  about  the  Aleiundia,  whiob  yon  will  decide.  Tlie  foreign  enlistment  act 
it  ia  DOW  necessary  for  me  to  advert  to,  in  order  to  tell  yon  what  is  the  oonstmction 
which  I  pnt  on  the  sevmtb  aection,  which  alone  we  have  to  do  with  on  the  preaent 
oooMJoa.  Mow  the  title  of  tbe  act :  "  To  prevent  the  enlistment  or  engagement  erf' 
bia  Mijesty's  snbjeota  to  aerve  on  foreign  Mrvice  and  to  prevent"  (the  won!  ia  not 
repeated,  but  I  do  ao  to  make  the  matter  clear)  "  and  to  prevent  tbe  fitting  out  or  em- 
ployiag  in  bis  Majesty's  dominions  vessels  for  warlike  purposes  without  bu>  Hqjesty'a 
llceuae."  And  then  I  advert  to  the  preainble.  The  title  to  on  act  of  Parliament  ia  not 
part  of  the  statute,  and  I  l)elieve  it  te  generally  held  by  all  lawyers  that,  properly 
speaking,  it  throws  no  light  upon  It.  You  cannot'  refer  to  it,  for  the  title  is,  I  believe, 
cmly  put  to  tbe  act  after  it  h«i  passed.  I  think  that  is  the  general  rule.  Tber^ose 
yoD  cannot  look  to  something  which  is  pnt  to  it  after  it  has  psaaed  for  any  esplanatiaa 
of  what  bos  gone  befwv.  Bnt  the  preamble,  which  is  part  of  the  act,  ia  this ;  "  Wbraeaa 
.  the  enliatiiiK, '  and  so  on, "  and  the  fitting  out  and  equipping  and  arming  of  veesela  by 
bis  Hi^esty^  subjects,  without  his  license,  for  warlike  opei'atioos  in  or  i^tainst  the 
dominions  or  territories  of  any  foreign  power,  &c.,  is  and  may  be  prejudicial  to  and 
tond  to  endanger  tiie  peace  and  welfare  of  the  community.  And  wfaereaa  the  laws  in 
foioe  are  not  sufficient  to  prevent  the  same." 

And  then  oomea  the  seventh  eeation,  which  I  paas  to  at  once,  as  really  being  tbe  only 
matter  in  tbe  act  we  have  to  deal  with.  We  have  nothing  to  do  with  eulistiug  or  any- 
thing of  the  kind.  The  seventh  section  is  as  follows :  "  And  be  it  further  enacted  that 
if  any  person  within  any  part  of  the  United  Kingdom,  or  in  any  part  of  bis  Mi^estr's 
dominionn  beyond  the  sens,  shall,  witbont  the  leave  luid  licanee  of  hie  M^euty,  fui  the 
purpose  first  had  and  obtained,  as  aforcHaid,  equip,  fiiniish,  fit  ont,  or  arm,  or  attempt 
nr  endeavor  to  equip,  furnish,  fit  out,  or  arm,  and  prucnro  to  be  equipped,  furoiabed, 
fitted  out,  or  armed,  or  ahall  knowingly  aid,  assiHt.  or  l>e  concerned  in  the  equipping, 
fnmishing,  tlttiug  out,  or  arming  any  ship  or  vessel  with  intent  or  in  order  tliat  audi 
ship  or  vi^dsel  bIioU  be  employed  in  the  service  of  any  foreign  prince,"  and  so  cm, 
that  person  is  guilty  of  a  miadeuieanor,  is  liable  to  Que  and  impriaonment,  aud  the  ves- 
sel is  forfeited  and  may  be  seized. 

Now,  gentlemen,  tbe  question  that  I  shall  propose  to  you  ia  this :  whether  you  think 
that  tiiis  vessel  was  merely  in  tbe  course  of  build iug  for  the  purpose  of  being  delivered 
in  putBUonce  of  a  contract,  which  I  own  1  think  was  perfectly  lawful ;  or  whether 
there  was  any  intention  that  in  tbe  x>ort  of  Liverpool  ur  any  other  English  port  (and 
there  ia  certainly  no  evidence  of  any  other)  tbe  vessel  should  be  equipi>ed,  fitted 
out,  and  furnished,  or  armed  for  the  purpose  of  aggression.    That  is  the  question. 

Now,  with  respect  to  the  question  of  buUding.  it  is  certainly  romarkable  that  there 
is  not  a  word  said  abont  it.  It  ia  not  said  that  von  may  not  bnild  vessels  for  the 
belligerent  power.  There  is  noUiing  suggested  of  the  kind,  and  clearly  by  the  common 
law  and  by  the  passages  I  have  read  to  you,  sorely  if  from  Birmin^am  eitber  state 
may  get  any  quantity  ot  destmotive  instrnmentji  of  war,  and  if  frimi  the  various  ports 
of  the  kingdom  whwe  gnnpowder  is  made  they  can  obtain  any  quantity  of  that 
deatcuctive  material,  why  enoold  they  not  get  shipsf  Why  should  ships  alone  be 
themselves  coutrabandt 

Now,  gentlemen,  I  will  stote  to  yon  why  I  pnt  tbe  question  I  did  to  the  attorney 
general.  I  said,  Do  you  mean  to  say  that  a  man  cannot  make  a  vessel  intending  to 
sell  it  to  either  of  the  tielligerent  powers  that  requires  to  have  it — to  that  one  which 
will  give  him  tbo  largest  price  for  it  t  Is  that  unlawful  f  The  learned  attorney 
uneral,  I  own,  rather  to  my  sorpi*'*^  decliued  giving  an  answer  to'a  question  which  I 
Uiougbt  very  plain  and  very  clear.  You  saw  what  passed ;  I  must  leave  _yon  to  judge 
wbeuier  there  was  anything  improper  in  tbe  ruanner  in  which  I  (so  to  express  it)  com- 
muned with  the  attoruev  general  on  tbe  law,  so  that  we  might  really  understand  each 
otber,  and  that  I  might  have  mv  mind  instracted,  fltt«d  ont,er"' — '  ~~ 
if  yon  please,  by  the  contents  of  his.  Gentlemen,  tbe  learned  al 
to  answer  that  question.  But,  I  think  by  this  time,  having  read  to  yon  these  matten, 
veu  are  lawyers  enough  to  answer  it  yaniselves.  I  tbiiut  that  anawer  ought  to  be, 
"  Yea :  a.  man  maj  nuke  a  veaaeL"  Nay,  more,  according  to  tbe  aathocily  I  have  Jut 
may  make  a  vesacl  and  arm  it,  aud  then  offer  it  fi:^  sale,    So  Story  lays  down. 
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Bat  I  meant,  gentleraeD,  as  I  said  then,  if  I  had  got  an  afflmiBtiTe  aoewer  to  that 
(laestion,  td  pnt  anotbeT.  If  an;  man  maf  build  a  resael  for  the  paipose  of  afferiog  it 
to  either  of  the  belUgOTent  powers  who  is  miaded  to  Iv^veit.  may  he  not  execute  an 
order  for  itf  Becanse  it  seems  to  me  to  fbllnw  ax  a  matter  of  course,  if  T  may  make  a 
veMel  and  then  bb;  to  the  United  States,  "  I  have  {rot  a  capital  vessel,  it  can  easily  be 
tamed  into  a  ship  of  war;  of  course  1  have  not  mode  it  a  ship  of  war  at  present ;  will 
yoa  buy  itT" — if^that  is  perfectly  lawfnl,  surely  it  is  lawful  for  the  Uuited  States  to 
say :  "  Hi^e  os  a  vessel  of  such  and  such  description,  and  when  Ton  have  made  it  send 
it  to  us."  Now  the  learned  counsel  certainly  addressed  theiuaiuves  very  much  to  this 
view  of  the  matter.  It  was  said,  Bat  ifjon  allow  this  yoa  repeal  the  statute.  Glen- 
tlemeu,  I  think  nothing  of  the  kind,  'ff^t  that  statdte  meant  to  provide  for  was,  I 
own,  I  think,  by  no  means  the  protection  of  the  belligerent  powers.  I  do  not  think 
their  prot«ctioD  entered  into  the  heads  of  those  who  &amed  this  statute.  Otherwise 
they  would  have  said :  You  shall  not  sell  gunpowder — you  shall  not  sell  gnns.  There 
are  places  that  now  and  then  explode  in  different  parts  of  the  kingdom,  and  which 
wotud  have  complained  veiy  heartily  if  they  had  said :  You  shall  not  sell  gunpowder — 
yoa  shall  not  sell  arms.  Why,  all  Birmingham  would  have  been  in  arms.  But  the 
ob,}eet  of  this  statute  was  this:  We  wiU  not  have  our  ports  in  this  oountry  subject  to 
poesihiy  hostile  movements ;  you  shall  not  be  fitting  up  at  one  dock  a  vessel  equipped 
and  ready,  not  being  completely  armed,  but  ready  to  go  to  sea,  and  at  another  dock 
close  by  be  fitting  up  another  vesstil,  and  equipping  it  In  the  same  way,  which  might 
come  into  hostile  eommunication  immediatoly,  pciwibly  before  they  left  the  port.  It 
\.oald  he  very  wrong  if  they  did  so,  but  it  is  a  possibility.  Now  and  then  it  has  hap- 
pened, and  that  has  been  the  occasion  of  this  statute- 
Well,  if  that  be  so,  let  us  see  what  is  the  condition  of  this  veeseL  The  vessel  was 
clearly  nothing  more  than  in  course  of  building.  I  du  not  know  what  ooDcInsion  yon 
wonid  come  to  as  to  what  service  she  was  intended  for.  If  it  became  a  matter  of 
Importance  to  decide  that,  it  wonld  be  a  ciucntion  for  you  to  decide  whether  it  amounted 
to  more  than  a  strong  suspicion,  or  whether  it  was  so  made  out  to  your  entire  satisfac- 
tion ea  to  jnstify  a  verdict  in  that  direction.  Bu^  gentlemen,  I  do  not  propose  to  put 
that  to  you;  nor  do  I  think  it  worth  while  to  follow  the  learned  attorney  general 
through  the  whitewashing  of  Clarence  Randolph  Yonge;  becanse,  after  all,  what  he 


^        .       . .  o  have  the  least  posaible  connection  with,  or  effect  upon,  the  real 

qneetion  in  this  case ;  which  I  take  to  be  this:  Wastheveesel  bai]t,or  was  it  merelyia 
fH>nrse  of  building T 

Now,  gentlemen,  I  present  the  matter  to  yon  in  another  point  of  view.  The  offense 
against  which  this  information  is  directed,  is  the  "equipping,  furnishing,  fitting  ont, 
or  arming."  Gentlemen,  I  have  looked,  so  that  I  might  not  go  wrong,  (as  we  have  the 
advantage  of  having  it  here,)  at  Webster's  American  Dictionary,  a  work  of  the  greatest 
learning,  reeearoh,  and  ability.  No  one  con  complain  that  I  refer  to  that.  It  appeals 
there  that  to  "  egnip  "  is  to  "  furnish  with  arms."  In  the  case  of  a  ship  especially.  It  Is 
"to  fomish  and  complete  with  arms."  That  is  what  is  meant  by  'eqnlpptng." 
"Furnish"  is  given  in  every  dictionary  as  the  same  thing  as  "equip."  "To  tit  out,  is 
"  to  f^imish  and  supply,"  as  to  fit  out  a  privateer.  And  I  own  that  my  opinion  is,  that 
"eqnip,"  "famish,"  "fit  out,"  or  "arm,  aU  mean  precisely  the  same  thing.  I  do  not 
mean  to  say  that  it  Is  absolutely  necessary,  (and  I  think  that  the  learned  attorney 
genendis  right  in  that;)  it  is  not  perhaps  necessary  that  tbe  vessel  should  be  armed  at 
all  pointa ;  though  it  may  be  that  the  case  cited  from  6th  Fetont's  Reports  by  the  learned 
attorney  general,  somewhat  late  in  the  day,  is  a  case  where  the  jury  found  that  the 
vessel  wan  actaally  fitted  ont.  Tbey  found  so  most  properly,  for  she  actually  sailed 
away  with  the  captain,  who  afterwards  turned  her  into  a  privateer,  and  she  went 
away  in  a  great  measure  fitted.  The  juiy  found  that  she  was  fitted.  The  question  is 
whether  you  think  that  this  vessel  was  fitted-  Armed  she  certainly  was  not,  but  was 
there  an  intention  that  she  should  be  furnished,  fitted  or  Equipped  at  Liverpool! 
Becanse,  gentlemen,  I  roust  say  it  seems  to  me  that  the  Alabama  sailed  away  bom 
Liverpool  without  any  arms  at  all ;  merely  a  ship  in  ballast,  unfurnished,  nneqnipped, 
unprepared,  and  her  arms  were  pnt  in  at  Terceira,  not  a  port  in  her  M^esty's  dominions. 
The  foreign  enlistment  act  is  no  more  violated  hy  that  than  by  ony  other  indifferent 
matter  that  might  happen  about  a  boat  of  any  kind  whatever.  Now,  gentlemen,  I  do 
not  know  whether  you  desire  me  te  go  over  the  evidence. 

The  JuBT.  Quite  onnecessaiy;  quite  nnneceesary. 

Lord  Ciintr  Babom.  I  think  the  most  important  evidence  given  is  that  of  the  Com- 
mander Inglefield,  of  whom  both  sides  have  spoken  in  the  hignest  terms  of  approbation 
and  respect.  Captain  Inglefield  said  this :  "  I  am  captain  of  her  M^eety's  ship  Ma- 
jestic, at  Liverpool.  I  have  examined  the  Alexandra.  The  examination  took  plac« 
subsonnent  to  the  seizure.  She  is  principally  teak,  strongly  built:  certainly  not  in- 
tended for  merchandise. "  I  do  not  think  it  has  ever  been  pretended  that  she  was  in- 
tended for  merchandise.  "  Might  be  used  as  a  yacht ;  easily  converted  into  a  vessel  of 
war. "  And,  gentlemen,  certainly  1  was  pleased  to  observe  the  candor  and  fairness 
with  which  a  man  like  Captain  Inglefield  spoke  of  the  matter.  Everyljody  ehie  who 
9AC— TOL.T  .(.H>J^le 
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«aine  (so  for  as  I  remember)  had  to  be  cr<M»-«xainined  before  they  eaid  aaythiug  aboat 
its  beiDg  fit  for  a  yacht.  Captain  InKleSelcl  said  it  waa  probably  ae  fit  for  a  yacht  as 
any  vBHsel  ever  baUt — "easily  convertible  into  avenselof  war,  and  ber  streogth  is 
safflcient  for  tbat  parpo«e ;  sbe  baa  uimplete  Bi»K)modatioii  for  uien  and  offlcera ;  aa  to 
stowaRe,  she  bos  only  stowage  Bnfflcient  for  her  crew,  suppose  her  crew  to  b«  thirty- 
two  men;  she  is  capable  of  being  cnnvertM  iuto  a  man-of-war;  bat  there  arena  gim» 
or  preparattouH  for  that ;  sbe  is  without  any  of  those  appurtenances  wbicb  indicate  any 
in^cBtJoa  of  gnns  being  jiut  ou  board  ;  she  might  have  two  or  three  gniis  ;  probably 
ahe  would  carry  three  of  various  size ;  the  bulwarks  would  be  low  in  a  man-of-nar ; 
these  bqlwurks  were  tow,  but  not  of  the  same  deecription  I  hare  seen."  Then  he  is 
cross-eKamiued :  "The  vessel  was  fitted  for  a  yacht;  not  capable  of  being  used  for 
tuerchandise,  not  room  for  caTKu;  there  is  no  dillereiice  between  its  entries  and  thoee 
for  a  yacht.  In  short,  what  he  makes  out  is,  that  she  might  have  been  built  for  a 
yacht  or  might  have  been  bnilt  as  a  vexsel  capable  of  being  conveitible  into  a  war 
vessel.  But  the  question  is  :  Was  there  any  intention  that  iu  the  port  of  Liverpool,  or 
in  any  other  port,  she  sbciuld  be,  in  the  laugua^  of  the  act  oi^  Parliament,  either 
"  equipped,  furnished,  iittAil  out,  or  armed  "  with  tbe  intention  of  taking  part  in  any 
contestt  That  there  was  a  knowledge  that  very  likely  she  would  bsso  applied,  there 
can  be  nodonbt,  or  there  is  when  persona  send]Kiwdor.  I  takeitforgranted  that  there 
are  agents  on  both  sidca.  One  openly  buying  every  munition  of  war,  (and  they  have  a 
right  to  do  it,  and  tlie  subjects  of  this  country  have  a  right  te  sell  te  them,)  and  openly 
carrying  them  away ;  the  others  buying  wherever  thev  can,  and  probably  endeavoring 
to  break  the  blockade,  or  to  smuggle  in  some  way  or  other  the  same  description  of  muni- 
tions of  war.  Gentlemen,  if  you  thiuk  the  object  was  to  equip,  furnish ,  fit  out.  or  ann 
that  vessel  at  Liverpool,  then  that  is  a  sufficient  matter.  But  if  yon  think  the  object 
really  was  to  build  a  ship  in  ol)edience  to  an  order,  and  in  compliance  with  a  contract., 
leaving  it  to  those  who  bought  it  to  make  what  use  tbe^  thought  fit  of  it,  then  it  ap- 
pears to  me  that  the  foreign  enlistment  act  has  not  l>een  in  any  degree  broken.  I  leave 
yoa  to  find  your  verdict,  unless  you  wish  me  to  read  the  evidence  over  to  you. 

The  Jury.  No,  we  do  not  wish  that,  uiy  lord. 

Attoknky  Qensbal.  Before  the  jary  give  their  verdict,  perhaps  your  lordship 
wonid  give  us  an  opportunity  of  tendering  a  bpl  of  exoeptions  to  a  portion  of  your  lord- 
ahip's  ruling. 

Lord  Cuiep  Babon.  I  will  except  any  hill  of  exceptions  yon  wish  to  tender. 

ATrOKNEY  Genesal.  Strictly  speaking,  it  must  be  dune  before  the  verdict  is  given. 

Sir  HrOH  CAuma.  Anything  in  point  of  form  we  will  dispense  with.  The  con- 
Tenient  way  would  be  to  do  it  afterward,  I  snppose,  fitim  the  notes  of  charge. 

The  Jnry  considered  their  verdict  for  a  short  time. 

The  AS80CIAT1C.  Have  you  agreed  to  yonr  verdict,  gentlemen  t 

The  FORBMAN.  Tea. 

The  Associate.  How  do  you  Gnd  T 

The  Foreman.  For  the  defendants. 

The  Associate.  Van  find  a  verdict  for  the  claimants  T 

The  Foreman.  A  verdict  for  the  defendants. 

The  ATroRNEV  Genkral.  Would  your  lordship  allow  me  to  hand  np  a  very  brief 
note,  BO  that  there  may  be  no  mistake  t  (handing  a  paper  to  his  lordship.) 

Sir  UuQii  Cairns.  Perhaps  your  lordship  will  let  oa  have  a  copy  of  it  t 

Lord  Chief  Baron.  It  need  not  be  done  now.  You  may  wish  to  pnt  it  in  some  other 
shape.    There  will  be  no  mistake  about  it. 

llie  Attorney  Generai.  I  was  only  anxious  that  we  should  quite  understand  what 
yonr  lordship  has  mled  and  laid  down  to  the  jury.    That  is  very  shortly  stated. 

Lord  Chief  Baron.  I  have  no  doubt  that  there  is  a  very  good  note  taken  of  what  I 
have  aaid.  You  have  got  here,  "  that  the  vesael  was  not  intended  to  be  fitted."  It 
should  be,  "that  the  vesael  was  in  course  of  building,  for  the  purpose  of  performing  th« 
contract,  and  that  there  waa  no  intention  that  she  should  be  equipped  or  foraished,  or 
armed,  or  fitted  out  at  Liverpool. 

The  Solicitor  Qenkrai.  That  waa  not  what  your  lordship  said. 

Lord  Chief'  Baron.  Certainly  it  waa. 

The  Attorney  General.  I  nndetstood  yonr  loidsbip  to  aaj  that  if  the  building  waa 
in  fulfillment  of  a,  contract. 

Lord  Chief  Baron.  And  it  was  not  intended  that  she  should  be  equipped,  fitted 
out,  and  furnished,  and  so  on,  at  Liveipool. 

The  Attorney  Orneral.  Then  there  are  the  other  points,  my  lord. 

Lord  Chief  Baron.  Every  question  I  put  to  the  jary,  I  put  in  the  language  of  the 
aot  of  Parliament,  that  if  it  was  not  intended  that  she  ahonld  be  *'  equipped,  furnished, 
fitted  out,  or  armed  "  at  Liverpool.    I  took  special  care  of  that. 

The  Attorney  Generai..  I  think  that  is  the  point. 

liORD  Chief  Bason.  No,  yon  have  got  here  that  if  the  vesael  waa  not  intended  to  ba 
furnished. 

The  Attorney  Gkksrai.  Ko,  my  lord,  it  is  "funtiihedor  fittedont." 
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The  SoucrroR  Genbkai.  Yonr  lordtibip  said  the  words  were  the  same.  That  every 
one  of  the  worda  reqnired  a  warlike  arntsment  at  LiverpooL    Tliat  ie  the  point. 

Lord  Chief  Baron.  Mr.  Attorney  General,  I  will  uot  Mud  you  to  what  passes  at  the 
preeeot  occaaiou.  There  cannot  be  auy  doubt  now.  I  cannot  alter  tbe  thinj;,  and  I 
have  no  doubt  that  yon  have  a  very  accurate  note  of  what  I  have  said. 

The  Attorney  Gbneral.  I  only  wiah  that  wo  shimld  have  your  lordship's  ooncar- 
rence  now,  whilti  the  matter  is  fresh  in  your  lonlxhip's  recollection. 

IfOBD  CniEK  Barun.  It  cannot  bn  a  queuCion  of  recollection.  Depend  npou  it  there 
ia  ao  accurate  note  taken  of  what  1  have  said. 

The  A.TTORNKY  Qenicral.  Will  your  lordship  allow  me  to  send  in  a  full  notefirom  the- 
beet  materials  that  we  can  getf 

Lord  CttiEV  Bakon.  Certainly. 


In  thk  ExcHEtjUER. 

The  twenty-fifth  day  of  May,  in  tJie  year  of  our  Lord  one  thousand  ei(;ht  hundred  and 

aixty-three. 
HlODLBaRX,  to  wU : 

Btr  William  Atherton,  knight,  attorney  general  of  o 
CQtes  for  her  M^eaty  in  this  behalf,  informs  the  court 
third  day  of  Jnly,  in  the  year  of  our  Lord  one  thonsand  eight  hundred  and  nineteen, 
and  before  this  twenty-fifth  day  of  Hay,  in  the  year  of  oar  Lord  one  thonsand  eight 
hundred  and  sixty-three,  to  wit,  OD  the  fifth  day  of  April,  in  the  year  of  our  Lord  one 
Uiontond  eigbt  hundred  and  sixty-three,  to  wit,  at  RntcliS',  in  the  county  of  Middle- 
■ei,  a  certain  ofilcer  of  her  M^esty's  iMistoms,  to  wit,  Edward  Morgan,  than  by  law 
empowered  so  to  do,  did  eeiz«  aud  arre«t  to  the  use  of  her  M^esty  as  forfeited  a  cer- 
tain ship  or  veHsel  calledthe  Alexandra,  together  with  the  fumitnre,  tackle,  and  ap- 
parel belonginK  to  and  on  Iraard  the  said  ship  or  veesi>l. 

fint  anmL—FoT  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas  Miller, 
Charlefl  Knhn  Priolean,  James  Thomas  Welsman,  Eugene  Tessier,  James  Bnlloch,  Mat- 
thew Butcher,  HefmaDQ  James  SiUem,  Henry  Bertbon  Preston,  Jacob  Wiltink,  David 
WUson  Thomas,  William  Thompson  Mann,  and  divers  aud  vei?  many  other  jtersone 
whose  nainee  are  to  the  said  attorney  general  at  present  unknown,  heretofore  and 
before  the  makinfc  '^  ^^  Mid  seizure,  and  after  tbe  tnird  day  of  July,  in  the  vear  irf 

I  Lord  one  thousand  ei|!ht  hundred  and  nineteen,  and  before  the  twenty-firth  day 


of  May,  in  the  year  of  ■our  Ixird  one  thonsand  eight  hundred  aud  sixty-three,  U 

on  the  fifth  day  of  April,  in  the  year  of  onr  Lord  one  thonaand  eight  hundred  and  hih,j- 

thr«e,  within  a  certain  part  of  the  United  Kingdom,  to  wit,  Ratoliff,  in  the  county  of 


obtained,  did  m{f>  the  said  ship  oi  ...  .   .    __ 

vessel  should  be  employed  in  the  service  of  certain  foreign  States,  styling  themselves 
the  Confederate  States  of  America,  with  intent  to  cruise  and  commit  hostilities  against 
a  certain  foreign  state,  with  which  her  Majesty  was  not  then,  to  wit,  on  the  day  aud 
yew  last  aforesaid,  at  war,  to  wit,  the  repubhc  of  the  United  States  of  America,  eon- 
traiT  to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force 
of  UM  ntatnte  in  that  case  made  and  provided,  the  said  ship  or  vessel,  together  with 
_  tbe  said  tackle,  apparel,  and  {nmiture,  became  and  woe  forfeited. 

Aeemid  amnl. — And  also  for  that  certain  persona,  to  wit,  William  Cowley  Miller, 
Thomas  Uiller,  Charles  Kuhn  Priolean,  James  Thomas  Welsman,  Eugene  Teeeier,  James 
Bulloch,  Matlliew  Bnteher,  Hermann  James  Billem,  Henry  Berthon  Preston,  Jacob 
WJllink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many 
other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown,  here- 
tofore and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty- 
fifth  day  of  May,  in  the  year  of  our  Lord  one  thonsand  eight  hundred  and  sixty-three, 
to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  King- 
dom, to  wit,  Batcliff,  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her 
H^jeaty  for  that  purpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel,  with 
intent  and  in  order  tbat  such  ship  or  vessel  should  be  employed  in  the  service  of  cer- 
tain fordgn  States,  strling  themselves  the  Confederate  Btates  of  America,  with  intent 
to  omise  and  immmit  hostilities  waiuat  citiEons  of  a  certain  foreign  state,  with  whom 
sod  with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  war,  to  wit,  citizens  of  the  republic  of  tJie  United  States  of  Ammea, 
contrary  to  the  form  of  the  statute  ia  such  case  made  and  provided,  whereby  and  by 
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fbrra  of  tlie  Btatate  in  tbftt  oaee  mad«  and  provided,  the  aald  abip  or  T««»e],  b^thei 
-with  tbe  said  tackle,  apparel,  and  fotnitnre,  Decame  and  wm  fnrfeited. 

Third  owmt— And  also  for  that  certain  persons,  to  ■wit.,  William  Cowley  Miller, 
Thomas  Miller,  Charles  KoIid  Prioleau,  James  Thomas  Welsman,  Engene  Teaaier, 
James  BoUoch,  HaCthew  But^^her,  Hermann  James  Sillem,  Henry  Berthon  Preston, 
Jacob  Williok,  David  Wilson  Thomas,  WiUiam  Thompson  Maitn.  and  tlivera  and  totj' 
many  other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown, 
heretofore  and  before  the  making  of  the  said  seiznre,  and  after  the  third  da;  of  Jnl^, 
in  the  year  of  onr  Lord  one  thousand  eight  hnndred  and  nineteen,  and  before  this 
tirenty-flfth  day  of  May,  in  the  year  of  onr  Lord  one  thonsand  eight  hundred  and 
sizty-tliree,  to  wit,  on  the  day  and  year  last  aforesaid,  within  a  cer^ln  part  of  the 


United  Kingdom,  to  wit,  Ratcliff,  in  the  cunnty  of  Hiddlesex,  without  any  les 
"  »nae  of  her  Majesty  for  that  punHwe  first  had  and  obtained,  diil  tt/uip  the  sai< 
vessel,  witli  intent  ta  cruise  and  commit  hostilities  against  a  certain  foreign  state. 


with  which  her  Mq{i»ty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
war,  to  wit,  the  republic  of  the  United  States  of  America,  contrary  to  the  form  of  tbe 
statnte  in  such  case  mode  and  provided,  whereby  and  by  force  of  the  statute  in  that 
case  made  and  provided,  the  said  ship  or  vessel,  together  with  Che  said  tackle,  appanl, 
and  fDrnitiire,  became  and  wus  forAiitod. 

Fourth  coitrtt, — And  also  for  that  certain  pereous,  to  wit,  WilliMn  Cowley  Miller, 
Thomas  Kiihn  Prioleau,  Jamee  Thomas  Welsman,  Engene  Tewier,  James  Bulloch, 
Matthew  Butober,  Hencfann  James  gilleni.  Henry  Berthon  Preston,  Jacob  Willink, 
David  Wilson  Thomaa,  WiiUam  Thompson  Mann,  and  divers  and  very  many  other  per- 
sons whose  names  are  to  the  said  attem^  general  at  present  unknown,  heretofore  and 
before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the  year  of  onr 
Lord  one  thonsand  eight  hundred  and  nineteen,  and  before  this  twenty'liftli  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  wit,  on 
the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  TInited  Kingdom,  to  wit, 
at  Bafailiff,  in  the  county  of  Middlesex,  without  the  leave  or  license  of  lier  Mqesty  for 
that  purpose  flrat  had  and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent  to 
cruise  and  commit  hostilities  against  citizens  of  a  oertoiu  foreign  state,  with  whom  and 
with  which  respectively  her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  war,  to  wit,  citizens  of  the  repnhlio  of  the  United  Slates  of  America,  con- 
trary to  the  form  of  the  statute  in  such  csae  made  and  provided,  whereby  and  by  foroe 
of  the  statute  in  that  cose  made  andprovided,  the  said  ship  or  vessel,  together  with  tbe 
said  tackle,  apparel,  and  fiimitnre,  became  and  was  forfeited. 

fXftk  eount. — And  also  forthat  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  Charles  Kohn  Prioleau,  James  Tbomae  Welsman,  Eugene  Tessier,  James  Bnl- 
loch,  Matthew  Butoher,  Hermann  James  Sillen,  Henry  Berthon  Preston,  Jacob  Willink, 
David  Wilson  Thomas,  William  Thompeon  Mann,  and  divers  and  many  otiwr  persona 
wbose  names  are  to  the  said  attorney  general  at  present  unknown,  heretofore  and 
before  the  making  of  tbe  said  seizure,  and  after  the  tJiird  day  of  Joty,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty-fifth  day 
of  May,  in  tbe  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-three,  to  irit,  on 
the  day  and  year  last  afarosaid,  within  a  certain  part  of  tbe  United  Kingdom,  to  wit, 
Batolitf,  in  Uie  county  of  Middlesex,  without  any  leave  or  license  of  her  Majesty  for 
that  pnrpoae  first  had  and  obtained,  did  equip  tbe  said  ship  or  vessel,  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divert  and  very 
many  pereons  exercismg  the  powers  of  government  in  and  over  certain  foreign  states 
styling  themselves  the  Confederate  States  of  America,  with  intent  to  cruise  and  commit 
hoetibtiee  against  a  certain  foreign  state,  with  which  her  MajeHty  WEks  not  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  war,  to  wit,  the  republic  of  the  United  States  of 
America,  contrary  to  the  form  of  tbe  statnte  in  such  case  made  and  provided,  whereby 
and  by  force  of  the  statnte  in  that  case  made  and  provided  the  said  ship  or  veeeeC, 
together  with  the  said  tackle,  apparel,  and  fhmiturn,  became  and  was  forfeited. 

Sbelh  eount. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Miller,  Thomas 
Miller,  Charles  Knhn  Prioleau,  James  Thomas  Welsman,  Eugene  Teesier,  Jain es  Bulloch, 
Matthew  Butcher,  Hermann  James  SiUem,  Henry  Bertlion  Preston,  Jacob  Willink, 
David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many  other 
penons  whoae  names  are  to  tbe  said  attorney  general  at  present  unknown,  heretofore 
and  before  Om  making  of  ihe  nii  seiEnre,  and  after  the  third  day  of  July,  in  the  year 
of  oni  Lord  one  Uionsand  eight  hnndred  and  nineteen,  and  bolure  tli>s  twenty-fifth  day 
of  Hay,  in  the  year  otoar  Lord  one  thonaand  eight  hundred  and  sixty-three,  to  wit,  on 
tbe  day  utd  year  last  afoMsaid,  within  a  certain  part  of  the  United  Kingdom,  to  wit, 
BatoUff,  in  the  county  of  Middleaex,  without  any  leave  or  license  of  her  Mtyeety  for 
that  pupom  fint  had  and  obtained,  liid  0911^  the  said  ship  or  vessel,  with  Intent  and  in 
order  that  anoh  ahi^  or  vessel  dtonld  be  onployed  in  the  service  of  divera  and  very 
many  persona  exercising  the  powers  of  government  in  and  over  oertain  foreign  St^es 
styling  themselves  tbe  Confeaeiate  States  of  America,  with  intent  to  cruise  and  com- 
mit hoatilitiea  against  citisens  of  a  certain  foreign  state,  with  whom  and  with  wbidi 
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rcapeotively  her  M^eaty  wa«  not  tbeo,  to  wit,  on  the  day  and  year  laat  Bfaresaid,  at 
war,  to  wit,  citizen*  of  the  republic  of  the  United  States  of  America,  contrary  to  the 
fond  of  the  statute  in  snch  cose  made  and  provided,  whereby  and  by  force  of  the 
Btatote  in  that  caee  made  and  provided,  the  said  ship  or  vessel,  together  with  the  said 
ttwkle,  apparel,  and  fnmitiiro,  became  and  wae  forfeited. 

Sesailk  eouut. — And  also  for  that  OBrtain  persons,  to  wit,  Wiiliam  Cowley  Miller,  and 
TbomaB  Miller,  Charles  Kuhu  Prioleau,  Jamea  Tbmnaa  Weisman,  Engene  Teeaiei,  JamM 
Bulloch,  Matthew  Batcher,  Hermann  James  Sillem,  Heniy  Berthoa  Preeton,  Jacob 
Willink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divers  and  very  many 


other  persona  whose  names  are  to  the  said  attorney  i(e>ieral  at  present  nnknown,  here- 
tofore and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the 
yeaf  of  our  Lord  one  thoosand  eijrht  hundred  and  nineteen,  and  before  this  twenty-fifth 
day  of  May,  in  the  year  of  our  Lord  one  thonsond  eiEht  hundred  and  sixty-three,  to 
wit,  OD  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom, 
to  wit,'RatoIiB',  in  the  county  of  Middlesex,  without  any  leave  or  license  of  her  M^esty 
for  that  pnrpose  first  had  and  obtained,  did  equip  the  said  ship  or  vessel  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers  and  very 
many  persons  eiercisini  the  powers  of  government  over  Jiart  of  a  certain  foreign  people, 
to  wit,  part  of  the  people  of^  the  United  States  of  America,  with  intent  to  cruise  and 
commit  hostilities  sftainst  a  certain  foreign  stato,  with  which  her  Majesty  was  not 
then,  to  wit,  on  tbe  day  and  year  last  aforesaid,  at  war,  to  wit,  the  republic  of  the 
United  States  of  America,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  whereby  and  by  force  of  the  statute  in  that  case  made  and  provided,  the 
said  ship  or  vessel,  together  with  the  said  tackle,  apparel,  and  furniture,  became  and 
was  forfeited. 

Eighth  cauiti. — And  also  for  that  certain  persons,  to  wit,  William  Cowley  Millar,  and 
Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Weisman,  Engene  Tessier,  James 
Bullock,  Matthew  Bateher,  Hermann  James  Sillem,  Henry  Berthoa  Preston,  Jacob 
Willink,  David  Wilson  Thomas,  Williaoi  Thompson  Mann,  and  divers  and  very  many 
other  persons  whose  names  are  to  the  said  attorney  general  at  present  unknown,  here- 
tofore and  before  the  making  of  the  said  seizure,  and  after  the  third  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  tbe  twenty-fiiUi 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  ^d  sixty-throe,  to  wit, 
on  the  day  and  year  last  aforesaid,  within  a  certain  ifart  of  the  United  Kingdom,  to  wit, 
Ratolifil,  in  the  connty  of  Middlesex,  without  any  leave  or  license  of  her  Majesty  for 
that  purpose  first  had  and  obtained,  did  equip  tbe  said  ship  or  vessel  with  intont  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers  and  very 
many  persons  exercising  the  powers  of  government  over  part  of  a  certain  foreigu  peo- 
ple, t-o  wit,  part  of  the  people  of  the  United  States  of  America,  with  intent  to  oroiee 
■Hid  commit  hostilities  against  citizens  of  a  certain  foreign  state,  with  whom  and  with 
which  respectively  her  Mfljeaty  was  not  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  war,  to  wit,  citixensof  the  republic  of  tbe  United  States  of  America,  contrary  to  the 
form  of  the  statoto  in  such  case  made  and  provided,  whereby  and  by  force  of  tue  stat^ 
nto  in  tliat  case  made  and  provided  the  said  ship  or  vessel,  together  with  tbe  said 
tackle,  apparel,  and  furniture,  became  and  was  forfeited. 
Ninth  count,  same  as  first  count,  snlistituting  "did  furnish"  for  "did  equip." 
Tenth  count^  same  as  second  count',  substituting  "did  fumisli"  for  "did  equip." 
Eleventh  count,  same  as  third  count,  substituting  "did  furnish"  for  "did  eqnip." 
Twelfth  count,  same  as  fourth  count,  substituting  "did  famish"  for  "did  equip." 
Thirteenth  connt,  same  as  fifth  count,  substituting  "  did  furnish  "  for  "  did  equip." 
Fourteenth  connt,  same  as  sixth  count,  substituting  "did  ftimish"  for  "did  equip." 
Fifteenth  count,  same  as  seventh  connt,  substituting  "did  furnish"  for  "did  equip." 
Sixteenth  count,  same  as  eighth  count,  substituting  "did  furnish"  fur  "did  equip." 
Seventeenth  connt,  same  as  first  connt,  substituting  "  did  fit  out"  for  "did  equip." 
Eighteenth  count,  same  as  second  count,  sahstitnting  "did  fit  out"  for  "did  eqnip." 
Nineteenth  count,  same  as  third  count,  substituting  "did  fit  out"  for  "did  eqnip?' 
Twentieth  count,  same  as  fourth  count,  siihstitnting  "did  lit  out"  for  "did  equip." 
Twenty-first  connt,  same  as  fifth  count,  substituting  "  did  Bt  out "  for  "  did  equip." 
Twenty-second  connt,  same  as  sixth  connt,  substituting  "  did  fit  ODt "  for  "  did  eqnip." 
Twenty-third  coimt,  same  as  seventh  count,  substituting  "  did  fit  ont "  for  "  did  equip." 
Twenty-fourth  count,  ^ame  as  eighth  count,  sntietituting  "did  fit  out"  for  "aid 
equip." 


Twenty-fifth  count,  same  as  first  count,  substituting  "  did  attempt  and  endeavor  to 
eqnip  "  ior  "  did  equip." 

Twenty-sixth  count,  same  

to  equip    for  "  did  eqnip." 

Twenty-seventh  count,  sa 
to  equip"  for  "did  equip." 

Twenty-eighth  count,  sam 
to  equip"  for  "did  equip." 


inty-aixth  count,  same  as  second  const,  substitatiug  "  did  attempt  and  endeavw 
to  equip    for  "  did  eqnip." 

Twenty-seventh  count,  same  as  third  count,  substituting  "did  attempt  and  endeavor 
to  equip"  for  "did  equip." 

Twenty-eighth  count,  same  as  fourth  count,  snlistituting  "did  attempt  and  endeavor 
tA  eniiin"  for  "iliH  wtnin."  ,  --.  i 
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Tnenty-cintb  cnunt,  name  as  fifth  count,  Babstituting  "  did  attempt  *ad  endeavor  to 
eqnip"for"ciid  equip." 

Thirtieth  count,  same  aa  sixth  count,  anbatituting  "did  attempt  and  endearor  to 
equip  "  for  "  did  equip." 

Thirty-fint  count,  same  aa  aSTenth  count,  aubatitnting  "did  attempt  and  endeavor 
to  equip  "  for  "  did  equip." 

Thirty-second  count,  same  as  eighth  count,  aubatitating  "did  attempt  and  endearoT 
to  equip"  for  "did  equip." 

Thirtv-tbird  count,  aame  as  flrat  count,  anbatitating  "  did.  att«inpt  and  endeavor  to 
furnish''  for  "did  equip." 

Thirty-fourth  count,  same  as  aecond  count,  aubstituting  "  did  attempt  and  endeavor 
to  furniah"  for  "did  eijuip." 

Thirty-fifth  count,  aame  aa  third  conot,  anbetituting  "did  attempt  and  endeavor  to 
ftamlah"  for  "did  equip." 

Thlrtv-sixth  count,  same  as  fourth  connt,  eubetituting  "  did  attempt  and  endeaTor  to 
furnish "  for  "did  equip." 

Thirty-seventh  count,  aame  aa  fifth  connt,  anbatitoting  "did  attempt  and  endeavor 
to  fomiah"  for  "did  equip." 

Thirty-eighth  count,  aame  aa  eixtb  count,  aabatitnting  "did  attempt  and  endeavor 
to  furniah"  for  "did  equip." 

Thirty-ninth  count,  same  as  aeventh  count,  aubatituting  "  did  attempt  and  endeavor 
to  furnish  "  for  "  did  equip." 

Fortieth  oonnt,  same  aa  eigbth  count,  Hubstituting  "did  attempt  and  endeavor  to 
fiimiflh"  for  "did  equip." 

Forty'first  count,  a»me  as  first  count,  snimtituting  "  did  attempt  and  endeavor  to  fit 
out"  for  "did  equip." 

Forty-seoond  count,  aarae  as  second  count,  aubatituting  "  did  attempt  and  endeavor 
to  fit  out"  for  "  did  equip." 

Forty-third  count,  eame  aa  third  count,  substitnting  "  did  attempt  and  endeavor  to 
fit  out    for  "  did  equip." 

Forty-fouTtb  count,  same  as  fourth  connt,  substitnting  "  did  attempt  and  endeavor 
to  fit  out "  for  "  did  equip." 

Forty-fifth  count,  same  ae  fifth  count,  substituting  "  did  attempt  and  endeavor  to  fit 
out"  for  "did  equip."  , 

Forty-aixth  count,  miae  as  sixth  count,  aubatituting  "  did  attempt  and  endeavor  to 
fit  out  "for  "did  equip." 

Forty-seventh  count,  Banio  as  seventh  count,  subatituting  "  did  attempt  and  endeavor 
to  fit  out "  tor  "  did  equip." 

Forty-eighth  connt,  aame  as  eighth  count,  substituting  "did  attempt  and  endeavor 
to  fit  out"  for  "dirt  equip." 

Forty-ninth  count,  same  aa  fint  count,  aubatituting  "did  procure  to  be  equipped" 
for  "did  equip." 

Fiftieth  connt,  earne  as  second  count,  aubetitnting  "did  procure  to  be  equipped"  for 
"did  eqnip." 

Fifty-first  count,  same  as  third  count,  aubatituting  "did  procure  to  be  equipped"  tor 
"did  equip." 

Fift^-second  count, some  aa  fourth  count,  aubatituting  "did  procure  to  be  equipped" 
for  "did  equip." 

Fifty-third  count,  same  oa  fifth  count,  aubatituting  "did  procure  to  be  equipped"  for 
"did  equip." 

Fifty-fourth  connt,  aame  as  sixth  count,  aubetitnting  "  did  procure  to  be  equipped" 
for  "  did  equip." 

Fifty-flftD  connt,  eameaa  seventh  count,  substituting  "did  procure  to  be  equipped" 
for  "  did  equip." 

FifU-aiith  count,  some  as  eighth  count,  substituting  "ilid  procure  to  be  equipped" 
for  "did  eqnip." 

Fift^-soventh  count,  some  as  first  count,  substituting  "did  procure  to  be  fumiahed" 
for  "  did  equip." 

Fifty-eighth  count,  some  as  second  count,  anbstituti&g  "did  procure  to  be  fumiahed" 
for  "<ud  equip." 

Fifty  ninth  count,  same  aa  third  count,  substitnting  "did  procure  to  be  fnmisbed" 
for  "did  eqnip," 

Sixtieth  connt,  some  as  fourth  oonnt,  substituting  "did  procure  to  be  fumiahed"  for 
"did  equip," 

Sixty-firet  count,  same  a»fifth  count,  aubetitnting  "  did  procure  to  be  furnished  "  for 
"  did  equip." 

Sixty-second  connt,  same  as  sixth  oonnt,  snbstitatiug  "did  procure  t« be  fiirnished' 
fbr  "did  equip." 

Sixty-third  count,  some  aa  seventh  count,  sniMtitn  ting  "did  procure  to  be  fbmisbed' 
for  "  did  equip." 
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F'Siity-foarth  coant,  same  as  eighth  count,  substituting  *'  did  proonre  to  be  fiimialMd  " 
for  "  did  equip." 

Sixty-fifth  count,  same  aa  first  count,  enbetitnting  "  did  procure  to  be  fitted  out"  for 
"  did  equip." 

Sixty -sixth  count,  same  as  second  count,  substituting  "  did  pToeure  lo  be  fitted  out" 
for  "did  equip." 

Sixty-seventh  count,  some  as  third  count,  substituting  "  did  procoie  to  befitted  out" 
for  "did  equip." 

Sixty-eighth  count,  same  as  fourth  count,  substituting  "did  procure  to  be  fitted  oat" 
for  "did  equip." 

Sixty-ninth  count,  same  as  fifth  count,  aubetituting  "  did  procure  to  be  fitted  out"  for 
"did  equip." 

Seveutieth  count,  same  as  sixth  count,  substituting  "did  procure  to  be  fitt«d  out"  for 
"  did  equip." 

Seventy-first  count,  same  as  seventh  count,  substituting  "  did  procure  to  be  fitted 
ont"  for  "did  equip." 

Seventy-second  count,  same  aa  eighth  count,  substituting  "  did  procure  to  be  fitted 
out"  for  "did  equip." 

Seventy-third  count,  same  as  first  count,  substituting  "  did  knowingly  aid,  Msiet, 
and  be  concerned  in  equipping,"  for  "did  equip." 

Seventy-fourth  count,  same  aa  second  count,  substituting  "  did  knowingly  aid,  aeslat, 
and  be, concerned  in  equipping,"  for  "did  equip." 

Seventy-fifth  count,  same  as  third  count,  substituting  "did  knowingly  ud,  assist, 
and  be  concerned  in  equipping,"  for  "did  equip." 

Seventy-sixth  count,  same  as  fourth  count,  substituting  did  kuowiugty  aid,  assist) 
and  be  concerned  in  equipping,"  for  "  did  equip." 

Seventy-seventh  count,  same  as  fifth  count,  sntwtitiiting  "did  knowingly  aid,  assist, 
and  be  concerned  in  e^^uippiag,"  for  "  did  equip." 

Seventy-eighth  count,  some  as  sixth  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  equipping,"  for  "did  equip." 

Seventy-ninth  count,  same  as  seventh  count,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  equipping,"  for  "  did  equip." 

Eightieth  count,  same  as  eighth  count,  substituting  "  did  knowingly  aid,  assist,  and 
be  concerned  in  equipping,"  tor  "did  equip." 

Eighty-first  count,  same  as  firat  count,  sutistitating  "did  knowingly  aid,  assist,  and 
be  concerned  in  fiirnishing,"  for  "did  equip." 

EiBhty-second  count,  same  aa  second  count,  substituting  "did  knowingly  aid,  aasist, 
and  be  concerned  in  fumiahing,"  for  "did  equip." 

Eighty-third  count,  same  iis  third  couut,  aobstitnting  "did  knowingly  aid,  assist,  and 
be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-fourth  count,  same  as  fourth  count,  substituting  "did  knowingly  ud,  assist 
and  be  concerned  in  fumiahing,"  fur  "(lid  equip." 

Eighty-fifth  count,  same  as  flifth  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  furnishing,"  for  "did  equip." 

Eighty-sixth  count,  same  as  sixth  count,  substituting  "did  knowingly  aid,  assist,  and 
lie  concerned  in  fumiahing,"  for  "did  eqnip." 

Eighty-seventh  oonnt,  same  as  seventh  count,  snbatitu ting  "did  knowingly  aid,  as- 
sist, and  be  concerned  in  furuisbins,"  for  "did  equip." 

Eighty-eighth  count,  same  aa  uiglith  couut,  substituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  furnishing, '  toe  "did  equip." 

Eighty-ninth  count,  same  aa  first  count,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fitting  out,"  for  "did  equip."  • 

Ninetieth  count,  same  aa  second  conat,  substituting  "did  knowingly  aid,  assist,  and 
be  concerned  in  fittiug  out,"  for  "did  equip." 

Ninety-first  count,  same  as  third  count,  substituting  "did  knowingly  aid,  assiet,  and 
be  concerned  in  fitting  out,"  for  "did  equip." 

Ninety-second  count,  same  as  fourth  count,  snbatituting  "did  knowingly  aid,  assist, 
and  be  concerned  in  fitting  ont,"  for  "did  equip." 

Ninety-third  count,  same  as  fifth  count,  substituting  "did  knowingly  aid,  assist,  and 
be  ooncemed  in  fitting  out,"  for  "did  equip." 

Ninety-fonrth  count,  same  aa  sixth  count,  substituting  "did  knowingly  ud,  ssaist, 
and  be  concerned  in  fitting  ont,"  for  "did  equip." 

Ninety-fifth  count,  same  aa  aeventh  count,  subatituting  "did  knowingly  ud,  assist, 
and  be  concerned  in  fitting  ont,"  for  "did  equip."  ^ 

Ninety-sixth  count,  same  aa  eighth  connt,  subatituting  'Vd  knowingly  aid,  assist, 
and  be  ooncemed  in  fitting  out,"  for  "did  equip." 

.ffincly-MiwiM  eoHHl.—Aiid  also  for  that  certain  pereonB,to  wit,  William  Cowley  Mil- 
ler and 'Thomas  Miller,  Charles  KufanPrioleau,  James  Thomas  Welsman,EnEeneTe8sier, 
Jaaies  Bulloch,  Haltbew  Butcher,  Hermann  James  Sillen,  Henry  Berthon  Preston, 


it.lO'^i. 
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many  other  penonB  whooe  namea  are  to  the  said  attoraey  general  at  present  unknown, 
baietofore  Nid  before  the  making  of  the  said  seizure,  and  after  the  thiid  day  of  Jul;  in 
the  year  of  ooi  Lord  one  thousand  eight  hundred  and  nineteen,  and  before  this  twenty- 
fifth  day  of  Uay,  in  the  year  of  our  Dord  one  thousand  eight  hundred  and  slsty-thrM, 
to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  part  of  the  United  Kingdom, 
to  wit,  RateliiT,  in  the  connty  of  Middlesex,  without  any  leaveorlic«D«eof  bei  Htuesty 
ibr  t^t  punKise  first  had  and  obtained,  did  attempt  to  fit  out  the  said  ship  or  vessel,  witJi 
intent  and  m  order  that  such  ship  or  vessel  should  be  employed  in  the  service  of  divers 
knd  very  many  peisons  exeroisine  the  powers  of  govemmeut  over  part  of  a  certain  foreign 
people,  to  wit,  part  of  the  people  of  the  United  States  nf  America,  oa  a  transpart  or 
store-ship,  against  a  certtun  foreign  state  with  which  her  Miyesty  wm  not  then,  to 
wit,  on  the  day  and  year  aforesaid,  at  war,  to  wit,  the  republic  of  the  UuiCed  Stat«s  of 
America,  contrary  to  the  fonu  of  the  statute  in  such  i^ose  muile  and  provided;  whereby, 
«nd  by  foree  of  tbe  statute  in  that  case  made  and  provided,  the  said  ahip  or  vessel,  to- 
gether with  the  said  tackle,  apparel,  and  furniture,  became  and  was  forfeited. 

Miulg-eifktk  coHnJ. — And  also  for  that  certain  persons,  to  nit,  William  Cowley  Hit- 
ler and  Thomas  Miller,  Charles  Kuhn  Prioleau,  James  Thomas  Welsman,  Eugene  Tessier, 
James  Bulloch,  Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon  Preet«D, 
Jacob  Willink,  David  Wilson  Thomas,  William  Thompson  Mann,  and  divere  and  very 
many  other  persons  whose  names  are  to  tbe  said  attorney  generic  at  preseot  nnknown, 
heretofore  and  before  the  making  of  tlie  said  seizure,  and  after  the  third  day  of  Jnl^, 


the  year  of  our  Lord  one  thousand  eight  hundred  and  nineti^D,  and  before  this 
twenty-fifth  day  of  May,  in  the  yearofooi  Lord  one  thousand  eight  hundred  and  siity- 
thiee,  to  wit,  on  the  day  and  year  last  aforesaid,  within  a  certain  port  of  the  United 
Kingdom,  to  wit,  KatclilT,  in  the  comity  of  Middlesex,  without  any  leave  or  license  of 
herMiOesty  for  that  puriMwe  first  had  and  obtained,  did  equip,  famish,  and  fit  out,  and 
did  procure  to  be  equipped,  fhroiehed,  and  Sited  out,  and  did  knowingly  assist  and  be 
oonceroed  in  tbe  equipping,  farnishiug,  and  litting  out  of  tbe  said  shin  or  vessel,  with 
intent  and  in  order  that  such  ship  or  vessel  should  I>e  employed  in  the  service  of  for- 
eign states  styling  themselves  the  Confederate  States  of  America,  and  in  the  service  of 
divers  and  very  many  persons  exercising  and  assiiniiug  to  exercise  the  powen  of  gov- 
ernment in  and  over  certain  foreign  states  styling  tbemnetves  the  Confederate  States 
of  America,  and  in  the  service  of  divers  and  very  mauy  persons  exercising  and  assum- 
ing to  exercise  powers  of  government  over  part  of  a  certain  foreign  people,  to  wit,  piiit 
of  the  people  of  t^e  United  States  of  America,  as  a  transport  or  store-ship,  against  and 
with  intent  to  cruise  and  commit  hostilities  against  a  certain  foreign  state  with  which 
her  Majesty  was  not  then,  to  wit,  on  the  day  and  year  lost  aforesaid,  at  war,  to  wit, 
the  repnbhc  of  the  United  States  of  America,  and  against  citizens  of  a  certain  foreign 
state  with  whom  and  with  which  resjiectiv^y  her  Majesty  was  not  then  at  war,  to 
wit,  citizens  of  tbe  republic  of  the  Uuited  States  of  Amurica,  contrary  to  tbe  form  of 
the  statnte  in  gnch  case  ma>'  >  and  provided ;  whereby,  and  by  force  of  the  statute  in 
that  case  made  and  provided,  the  said  ship  or  vessel,  together  with  the  said  tackle, 
•pparel,  and  fiimitnm,  and  the  materials,  arms,  ammunitions,  and  stores  belonging  to 
and  on  board  the  said  ship  or  vessel  became  and  were  furfeiteil. 

Wherefore  the  said  attorney  general,  on  behalf  of  her  M^esty.  prays  the  considerk- 
tjon  of  the  court  in  tbe  premises,  and  that  tbe  said  ship  or  vessel,  together  with  ber 
■lud  forDitnre,  tackle,  and  apparel,  may,  for  the  respective  reasons  aforesaid,  severally 
remain  forfeited. 

WILLIAM  ATHERTO^f. 


Plea. 
IN  THE  KXCBEHrEn. 

The  second  day  of  Jnne,  in  tbe  year  of  our  Lord  one  thousand  eight  bnndred  and 

sixty-three. 

Her  Hi^esty'i  attorney  general  and  Sillem  and  others. 

And  hereupon  Hermann  James  Sillem,  Henry  Bprthon  Preston,  .Tacol)  Wlllink,  David 
Wilson  Thomas,  and  Williaui  Thoni])Hon  Manu,  who  claim  the  proptirty  of  the  said  ahip 
or  vessel  called  the  Alexandra,  and  tbe  furniture,  tackle,  and  apparel  belonging  to  and 
on  board  the  said  ship  or  vessel  to  belong  to  tlieui,  by  Ednard  Lee  Bowcline,  Ibeir 
attorney,  appear  here  in  cArt,  and  for  plea  to  tlie  luiid  iui'onnation  aay  that  the  said  ship 
or  vessel,  furniture,  tackle,  and  apparel  did  not,  nor  did  any  or  either  of  them,  or  any 
part  thereof,  become,  nor  are,  nor  is  the  same,  or  any  or  either  of  them,  or  any  part 
thereof,  forfeited  for  the  several  supposed  causes  in  the  said  information  mentioned,  or 
fox  any  or  either  of  them,  in  manner  and  form  as  by  the  said  information  is  charged. 
And  of  this  the  said  claimants  pnt  themselves  upon  the  country. 

Whereupon  issue  was  Joined. 
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LiVKRPOOL,  Mag  1, 186S. 
Hesare.  Prazer,  Trbnholu  &.  Co.: 

Pa7  to  the  order  of  C.  R.  Ybnge,  oMiBtaut  paTmoater,  od  account  of  offlcere*  pay,  forty 
ponnde  three  Bhillinei  and  ninupeDce. 

JAMES  D.  BULLOCH. 
£40  3«.  9d. 

Liverpool,  JfaroUT,  1862. 
ilrvsn.  FSAZER,  Trv*bolm  Sl  Co.: 

Vtij  to  the  order  of  AMistant  Paymaster  C.  R.  Yonfje,  on  ocoount  of  offloers'  pay,  two 
'■in^ed  ar-*  "-'-•- '- ' ■-'"' ■>   - — 


him^«d  and  thirty-aii  pounds  i 


( 111  ataap.  i 

Liverpool,  Jm*  2, 1862. 
HesBTB.  Frazeb,  Teem  holm  Sl  Co.: 

Please  pay  to  the  order  of  Clarence  K,  Youse,  aasUtoDt  pajmaiiter,  forty-one  ponnds 
ten  ahillings  and  threepence,  ou  acconnt  of  offlcere'  pay, 

JAMES  D.  BULLOCH. 
£41  Ida.  3d. 
Beceived  the  above  amount. 

C  K.  YONGE. 

LrvERpoOL,  Jatie  24,  1863. 
McMTB.  FiL4ZEit,  Trenholm  &  Co.: 

Pleaee  pay  to  the  order  of  Mr.  C.  B.  Yonge,  aseristant  paymaster,  on  acconnt  of  offi- 
ceftf  pay,  two  hundred  and  three  pounda  eight  ahtUingB  and  one  penny,  and  obtuse 
Your  obedient  servant, 

JAMES  D.  BULLOCH. 
£203  e«.  Id. 

Liverpool,  ^uly  21, 1662. 
HeMta.  Frazer,  Trekholm  Sl  Co.: 

Gbntlemeit  :  Please  pay  to  the  order  of  Clarence  B.  Yonge,  aasistant  paymaster,  one 
hundred  and  fifty-four  pounds  seveuteen  shillings  and  sispence,  on  account  of  ofBcera' 
pay,  and  charge 

Yonr  obedient  servant, 


£154  17>.  6d. 


Copt/  iasfrKcfums  and  k 


JAMES  D.  BULLOCH. 


LiVKRPOOL,  Jalg  28,  1862. 


orders  of  £aptuD  W.  J.  Butcher,  and  proceed  i] ,_ .,  ... 

to  cmise  several  days  in  the  British  Channel,  and  to  touch  at  oneor  two  ports.  Dunna 
this  time  you  are  strictly  enjoined  not  to  mention  that  yon  ore  in  any  way  connected 
with  the  Confederate  States  navy,  but  yon  wiU  simply  a«t  a«  the  purser  of  a  private 
ship.  In  this  capacity  you  will  keep  acconnt  of  all  niooey  paid,  and  yon  will  assist 
Captiun  Bntcher  in  any  manner  he  may  desire.  Yon  have  been  provided  with  an 
invoice  of  everytbiug  now  on  board  the  Alabama,  as  well  aa  the  careo  shipped  on 
board  the  brig  Agrippina,  which  vessel  yuu  will  meet  at  the  port  to  which  the  Alabama 
is  bound.    The  invoice  of  the  Agrippiaa's  cargo  gives  the  mark  and  number  of  eveiv 


case  and  bale,  the  contents  of  each,  and  the  part  of  the  vessel  in  which  i1 

Yoa  wilt  endeavor  to  make  yourself  fully  acquainted  with  the  invoices,  aiL..  

the  store-njomH,  so  that  yon  will  be  able  to  give  efQcient  aid  in  getting  everything  in 
its  proper  place  when  the  transfer  of  stores  is  made.  When  the  JQabama  is  fairly  at  sea 
yon  will  mix  freely  with  the  warrant  and  petty  ofQcers,  sbowinterest  in  their  couifort  and 
welfore,  and  endeavor  to  eicitetheirinterestintbeapproaching  cruise  of  the  ship;  talk 
to  tbem  of  the  southern  States,  and  how  they  are  fighting  against  great  odils  fur  only, 
what  ever)-  Englishman  enjoys,  "  liberty."  Tell  them  that  at  their  port  of  destination 
a  distingmsheil  officer  of  the  Confederate  States  navy  will  take  command  of  the  ship, 
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sad  lie  will  ask  them  bo  sbip  for  a  cruue  ia  which  they  will  hare  the  most  actiTs  scr- 
Tice,  Knd  be  well  taken  care  of.  I  do  not  mean  that  jou  are  to  make  the  men  set 
speeches,  or  be  oonstaDtly  talking  to  them,  bat  in  your  position  yoo  ma;  frequently 
throw  out  to  leading  men  hints  of  the  above  tenor,  which  will  be  cironlatod  upon  the 
berth  deck.  Seamen  are  very  impressionable,  and  can  he  easily  iuQnenced  by  alittle  tact 
and  management.  When  Captain  Semmee Joins,  yon  will  at  once  report  tohini,  and  act 
thereafter  under  his  instractions.  He  will  be  a  stran^r  to  the  ship  and  crew,  and  will 
be  in  a  position  of  great  respoiisi  bility  and  embarrassment.  Yon  have  it  in  your  power 
to  smooth  away  some  of  the  difSculties  in  advance,  especially  in  having  all  the  storea 
and  cargo  of  the  ship  in  an  orderly  state,  and  the  men  settled  and  well  disposed,  and  I 
confidently  rely  upon  your  exertions  to  bring  about  such  a  state  of  tbingB.  Yoo  will 
consider  yonrself  as  temporarily  under  the  orders  of  Captain  Butcl^et,  ia  whom  I  plaoe 
great  confidence,  and  by  strict  attention  to  yoiu"  daCies  and  the  display  of  zeal  And 
Judgment  in  their  execution  you  will  evince  a  just  appreciation  of  the  trust  reposed  in 
you,  and  will  prove  that  your  appointment  to  so  important  a  poet  bos  been  doserred. 
Wishing  you  every  success, 

I  am,  lespectfiiUy,  your  obedient  servant. 


This  appointment  to  date  from  the  2lBt  day  of  December,  1861. 
Very  reanec  (fully, 

JAMES  D.  BULLOCH, 
Commander  Confederate  SlaUa  Saeg. 
CURBN'Ce  E.  YONGE, 

Acting  AitieUint  PaymtuUr  Corifederate  States  Karii. 


Abutraci  of  preclamafion. 
Bv  TM«  QiiKKN— A  Proclamation. — {  Fide  p.  5  of  Beport.) 

YiQiOHiA  R.: 

Whereas  we  are  liappily  at  peace  with  all  sovereigns,  powers,  and  states; 

And  whereas  hoatilities  have  nnhappily  commeuced  between  the  goreniment  of  the 
tiuited  States  of  America  and  certain  States  styling  themselves  the  Confederate  States 
of  America; 

And  vfhereiu  we,  being  at  peace  with  the  government  of  tbe  United  States,  have 
declared  our  royal  determination  to  maintain  a  strict  and  impartial  neutrality  in  Om 
contest  between  the  said  contending  parties; 

We  therefore  have  thought  lit,  by  and  with  the  advice  of  our  privy  cooucil,  to  tsme 
this  our  royal  proclamation; 

And  we  do  hereby  strictly  charge  and  command  all  out  loving  subjects  to  observe  a 
strict  neutrality  in  and  during  the  aforesaid  hostilities,  and  to  abstain  from  vioUtiog 
or  coutraveoing  either  the  laws  and  statutes  of  the  realm  in  this  behalf,  or  the  lav  ctf 
nations  in  relation  thereto,  as  they  will  answer  to  the  contrary  at  their  peril. 

And  whereas  in  and  by  a  certain  statute  made  and  passwl  in  tbe  Gfty-nintli  year  of 
his  Majesty  King  Qeorge  III,  intitnled  "  An  act  to  prevent  tbe  enlistiug  or  engagement 
of  his  M^BBty's  subjects  to  serve  in  a  foreign  service,  and  the  fitting  out  or  equipping 
in  his  Majesty's  dominions  vessels  for  warlike  purposes,  without  bis  Majesty's  license^ 
it  1b  amongst  other  things  declared  and  enacted  as  follows  (the  second  section  is  hera 
given  at  length;  vide  Appendix,  page  139.) 

And  it  is  in  and  by  the  said  act  further  enacted,  that  (the  seventh  section  is  hora 
given  at  length ;  vide  Appendix,  page  143.) 

And  it  is  in  and  by  the  said  act  further  enacted,  that  (the  eighth  section  is  hera 
given  at  length ;  vide  Appendix,  page  143.) 

Now  In  or&r  that  none  of  our  subjects  may  unwarily  render  themselves  liable  to  the 
penalties  imposed  by  the  said  statute,  we  do  hereby  strictly  command  that  no  pemon 
or  pecsons  whatsoever  do  commit  any  act,  matter,  or  thing  whatsoever  contrary  to  tbe 
provisions  of  the  said  statute,  upon  pain  of  the  several  penalties  by  the  said  statute 
imposed,  and  of  onr  high  displeasure. 

And  we  do  hereby  further  warn  all  our  loving  subjects,  and  all  persons  whatsoever  enti- 
tled to  our  protection,  that  if  any  of  them  shall  presume,  in  contempt  of  this  our  royal 
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proclamation,  and  of  oat  hiKh  dUplewiare,  to  do  an;  acts  in  derogation  of  Iheir  duty  aa 
snbjectsof  a  nentral  soveretKQ  in  the  said  contest,  or  la  violation  or  contravention  of  tb« 
law  of  nations  in  that  behalf;  as  for  example,  and  more  eepeciall;,  hj  eotering  into  the 
military  service  of  either  of  the  said  contending  parties,  an  uiminiisDioned  ot  non-com- 
missioned ofBcers  or  soldiers ;  or  by  serving  as  olfloers,  sailors,  or  marines  on  board  any 
ship  or  vessel  of  nar,  or  transport,  of  or  in  the  service  of  either  of  the  said  contending 
partiea;  or  by  serving  ae  ofBcers,  sailors,  or  marines  on  board  ftny  privateer  bearing 
'  ■■         '  -      -  ...        ..,        .......  ....      ,j^yen,  -    ■       ■ 


tetters  of  manjae  of  or  from  either  of  the  said  contending  parties;  or  by  engaging  to  go 

: —  i 1_..  1 J  .1. -jg^  ^y,  inteot  to  enlist  or  engage  in  any  such  ser- 

o  procnre,  within  her  Mi^esty's  domioions  at  home 
ing  out,  arming,  or  eqnipping  any  ship  or  Teasel  to 
be  employed  as  a  ship  of  war,  or  privateer,  or  transport,  by  either  of  the  said  contend- 
'     ■       ''  endeavoring  to  break  any  blockade  Iftwfnlljand  aotnally 

'either  of  the  said  contending  parties;  or  by  carrying  offl- 
B,  military  stores,  or  materials,  or  any  article  or  articles 
3ontraband  of  war,  according  to  the  law  or  modern  nsage 
of  nations,  for  the  nse  or  service  of  either  of  the  said  contending  parties;  all  persons  so 
offending  will  iucnr  and  be  liable  to  the  several  penalties  and  penal  conseqaenoes  by 
the  said  statate  or  by  the  law  of  nations  in  that  behalf  imposed  or  denounced. 

And  we  do  hereby  declare  that  all  our  subjects  and  persons  entitled  to  our  protection 
who  may  misooudact  themselves  in  the  firemises  wilt  do  so  at  their  peril  and  of  their 
own  wrong;  and  that  they  will  in  nowise  obtain  any  protection  from  as  against  any 
liabilities  or  penal  consequences,  but  will,  on  the  contrary,  incur  our  high  displeamue 
by  such  miHconduot. 

Given  at  onr  court,  at  the  White  Lodge,  Richmond  Park,  this  13th  day  of  Hay,  Id  the 
year  of , our  Lord  one  thousand  eight  hundred  and  sixty-one,  and  in  Uie  24th  year  of 
oar  reign. 
God  save  the  Queen. 

59th  Ororge  III,  Chapter  69. 

AH  ACT  to  nrsTpaC  the  enUitlng  or  wgiuiBniint  of  big  Mi^imty'igubjwts  loMrvn  In  tOrelgn  mrvtos 
ud  ihe  flttluK  oat  oi  eqnipplDit.  In  hig  Mflngty'g  domlnlong,  vesselg  fbr  warlike  purpogea,  vlUiout 
tia  M^faty'sMlwDW.    [Jnly  3,  IBHt.l—Vidt  p.  3  at  Beport. 

Whereas  the  enlistment  or  engoK^nient  of  bis  Hajesty'a  sul^ecto  to  serve  in  war  In 
loreiga  service,  wttliont  his  Majesty's  lioenae,  and  tne  ^tttng  out  and  equipping  and 
Mining  of  vessela  by  his  Mi^eety's  sabjects,  witbont  his  Majesty's  license,  for  warlike 
operations  in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  poten- 
'-'■  ir  perwios  exercising  or  assuming  to  exercise  the  powers  of  government  in 


»ny  foreign  country,  colony,  province,  or  part  of  any  province,  or  agoiust  the  ships, 
fSoods,  or  merclianaise  of  any  foreign  prince,  state,  potentate,  or  pei-auns  as  aforesaid, 
""■"""""     ■  ""      -'■■-''         '  *      ■■  ■        danger  the  peace  and  welfare  of 

anEBoiently  effectual  for  prevent 


or  their  subjects,  may  be  prejnditial  to  and  tend  to  'endanger  the  peace  and  welfare  of 
thisklngdora;  and  whereas  tlie  laws  In  force  ai         "       ""■.'"•.    -■  ' ^ 


infc  the  same: 

Be  i(  tkerrfore  naeted  bg  ike  King'ii  mont  acdUnt  Majestn,  Ij)  and  mith  Ihe  adnice  and 
OTuoti  0/  the  Lord*  gpirititat  and  temporal,  and  Covtmone,  in  thii  freseat  ParHamtnl  iuwm- 
Hoi,  and  6y  (Ae  authority  of  Ok  game,  That  from  and  after  the  passing  of  this  act,  an  net 
P»s«ed  in  the  ninth  year  of  the  reign  of  his  late  M^esty  King  George  the  Second, 
iBlttnled  "An  act  to  prevent  the  enlisting  his  Miyestj^a  subjects  to  serve  oa  soldiers 
without  his  Majesty's  license ;"  and  also  an  act  passed  in  the  twenty-ninth  year  of  the 
rsigE  of  his  said  late  Majesty  King  George  the  Second,  intituled  "An  aot  to  prevent 
his  Kaiesty's  subjects  from  serving  as  officers  under  the  Trench  King ;  and  for  better 
enforcing  an  act  passed  in  the  ninth  year  of  his  present  Majesty's  reign,  to  prevent 

"■•-"--     ■  ■    '■ '"    -8  without  his  MnjeHty'slioonae; 

liall  accept  commissions  in  the 
„  if  the  United  Provinces,  to  take 

--- is  of  aUegianoe  and  abjuration;"  and  also  an  act  passed  in  Ireland  in  the 
eleventh  year  of  ^le  reign  of  his  said  late  Mi^esty  King  George  the  Second,  intituled 
"An  act  for  the  more  effectual  preventing  the  enliating  of  his  M^esty's  subjects  to 
ssrve  as  soldiers  in  foreign  service  without  his  Majesty's  license;'  and  also  an  act 
poMsdiD  Ireland  in  the  nineteenth  year  of  the  reign  of  his  said  late  Majesty  King  George 
^  Second,  intituled  "  An  act  for  the  more  effectual  preventing  his  M^asty**  subjects 
from  entenng  into  foreign  service,  and  for  publishing  on  act  of  the  seventh  year  of 
King  William  the  Third,  intituled  'An  aot  to  prevent  foreign  education ;'"  and  all  and 
every  the  elanses  and  provisions  in  the  said  several  acts  contained,  shall  be  and  the 
•ome  are  hereby  repealed. 

a.  Jwilieil/iirllwrdeeiaredaBiIeBaeW,  That  if  any  natural-bom  subject  of  his  Mi^esty, 
lis  heirs  and  successors,  without  the  leave  or  license  of  bis  MnJesty,  Ilia  bein  or 


tiie  enlisting  his  M^eety's  subjects  to  serve  as  soldiers  witl 
snd  for  obliging  sncb  of  his  M^esty's  subjects  as  shall  a 
Beotdi  brlgt^e  in  the  service  of  the  states  general  of  the 
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BDcoeBBors,  for  that  poipose  first  had  and  obtained,  imdeT  the  uga  muniiftl  of  his 
Majesty,  his  heirs  or  saoceMors,  or  signified  by  order  ia  couuci),  or  by  prucltunation  of 
his  U^esty,  liis  beirs  oi  suoceesors,  shall  take  or  accept,  or  Hball  agree  to  talie  or 
accept,  »Dy  military  commission,  or  shall  otherwise  enter  into  the  militaiy  serrice  >b  a 
eommissioned  ot  non-commissioned  officer,  or  shall  enlist  or  enter  himself  to  enlist,  or 
shall  agree  to  eolist,  or  to  enter  himself  to  serve  as  a  soldier,  or  to  be  employed 
or  shall  serve  in  any  warlilce  or  military  operation,  in  tbe  service  of  or  for  or  niuleT 
or  in  aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of  any 
province  or  people,  or  of  any  person  or  persons  exercising  or  aHBUtning  to  exercise 
the  poweni  of  government  in  or  over  any  foreign  cbiintry,  colony,  province,  or  part 
of  any  province  or  people,  either  as  a[i  officer  or  soldier,  or  lu  any  other  military 
Cftpacity ;  or  if  any  uaturnl-bom  subject  of  his  Mi^esty  shall,  without  snch  leave  or 
lioeOEte  as  aforesiud,  accept,  or  agree  to  take  or  accept,  any  comniissiou,  warrant,  or 
appointment  ae  aa  officer,  or  shall  enlist  or  outer  himself,  or  shall  agree  to  enlist  or 
enter  himself,  to  serve  as  a  sailor  or  marine,  or  to  be  employed  or  engaged,  or  shall 
serve  in  and  on  board  any  ship. or  vessel  of  war,  or  in  and  on  board  any  ship  or  vessel 
used  or  Htted  out,  or  oqnipped  or  intended  to  be  used  for  any  warlike  purpose,  in  the 
service  of  or  for  or  under  or  in  aid  of  any  foreign  power,  prince,  state,  potenl&te, 
colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or  i)ersans  exer- 
cising or  assuming  to  exercise  the  powers  of  government  in  or  over  any  foreign  country, 
colony,  province,  or  part  of  any  province  or  people;  or  if  any  natural-bom  subject  of 
his  Mtyesty  shall,  withont  stich  leave  and  license  as  aforesaid,  engage,  contract, -or 
agree  to' go,  or  shall  gu  to  any  foreign  state,  country,  colony,  province,  or  P&rt  of  any 

Erovince,  or  to  any  phice  beyond  the  seas,  with  on  intent  or  in  'order  to  enlist  oi  outer 
ipieelf  toserve,  or  with  intent  to  serve  in  any  warlike  or  military  operation  whatever, 
whether  by  land  or  by  sea,  in  the  service  of  or  for  or  nnder  or  in  aid  of  any  foreien 
prince,  state,  potentaK,  colony,  province,  or  part  of  any  province  or  people,  or  iu  Uie 
wrvice  of  or  for  or  under  or  in  aid  of  any  person  or  peraons  exercising  or  assuming  to 
exercise  the  powers  of  government  in  or  over  any  foreign  country,  colony,  province,  or 
part  of  anii'  province  or  people,  either  as  an  officer  or  a  soldier,  or  in  any  otber  jnili- 
lary  capaoty,  or  as  an  officer  or  sailor,  or  marine,  in  any  such  ship  or  vessel  as  afore- 
said, although  no  enlisting  money  or  pay  or  reward  shall  have  beeu  or  shall  be  in  uiy 
or  eithi>r  of  the  coses  aforesaid  octnoUy  paid  to  or  received  by  him,  or  by  any  t)er«oa 
to  or  for  his  use  or  lieneUt ;  or  if  any  person  whatever,  within  tbe  United  Kingaom  ot 
Oreat  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  elsewhere,  or  in 
any  country,  colony,  settlement,  island,  or  place  beIon|^ng  to  or  sulgect  to  his  Mt^esty, 
shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavor  t-o  hire,  retain, 
engage,  or  procure,  any  person  or  persons  whatever  to  enlist,  or  to  enter  or  engage  to 
enlist,  or  to  serve  or  to  he  employed  in  any  snch  service  or  employment  as  aforesaid, 
OS  an  officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea  service,  for  or  under  or  in 
aid  of  any  foreign  jirince,  state,  potentate,  colony,  province,  or  part  of  any  province 
or  people,  or  fur  or  under  or  in  aid  of  any  person  or  persons  exercising  or  assuming  ta 
exercise  any  powers  of  government  as  aforesaid,  or  t«  go  or  to  agreo  to  go  or  embark 
fromanypartof  his  M^esty's  dominions,  for  the  purpose  or  with  intent  to  be  so  enlisted, 
entered,  engaged,  or  employed  as  aforeBaiil,  whether  any  enlisting  money,  pay,  or  reward 
shall  have  bttan  or  shall  be  actually  given  or  received,  or  not ;  in  any  or  eithw  of  snch 
cases,  every  person  so  offending  sh^  be  deemed  guilty  of  a  misdemeanor,  and  upon 
being  convicted  thereof,  upon  any  information  or  indictment,  sball  be  punishable  by 
fine  and  imprisonment,  or  either  of  tliem,  at  the  discretion  of  tbe  court  before  whi<m 
such  oQender  shall  be  convicted. 

3.  Provided  alvtaye,  and  be  if  enacM,  That  nothing  in  this  act  contained  shall  extend 
or  be  construed  to  extend  to  render  any  person  or  persons  liable  to  any  punishment  or 
penalty  under  this  act,  who  at  any  time  before  the  first  day  of  August,  one  thousNid 
eight  hundred  and  nineteen,  within  any  port  of  the  United  Kingdom,  or  of  the  islanda 
ofJersey,  Guernsey,  Aldemey,  or  Sark,  or  at  any  time  Ijefore  the  first  day  of  November, 
one  thousand  eight  hundred  and  nineteen,  in  any  port  or  place  out  of  the  United  King- 
dom, or  of  the  said  ialunds,  shall  have  taken  or  accepted,  or  agreed  to  take  or  accept, 
any  military  commission,  or  shall  have  otherwise  enlisted  into  any  military  service  as 
a  commissioned  or  non-commissioned  oEQcer,  or  shall  have  enlisted,  or  entered  himself 
to  enlist,  or  shall  have  agreed  to  enlist  or  to  enter  himself  to  serve  as  a  soldier,  or  shall 
have  served,  or  having  so  served  shall,  after  the  said  first  day  of  August,  one  thoosuid 
eight  hundred  and  nineteen,  coiitiime  to  serve  ia  any  warlike  or  military  operation, 
eiuier  as  an  officer  or  soldier,  or  in  any  otber  military  capacity,  or  shall  have  accepted, 
or  agreed  to  take  or  accept  any  commission,  warrant,  or  appointment  as  an  officer,  or 
shall  have  enlisted  or  eutcreil  himself  to  serve,  or  shalt  have  served,  or  having  so  served 
shall  continue  to  serve  as  a  siiilor,  or  marine,  or  shall  have  been  employed  or  engaged, 
or  shall  have  served,  or  having  so  served  shall,  after  the  said  first  day  of  Augost,  oon- 
tinne  to  serve  in  and  on  boonf  any  ship  or  vessel  of  war,  used  or  fitted  out,  or  equipped 
or  intended  for  any  warlike  purpose ;  or  shall  have  engaged,  or  contracted  or  agreed 
to  go,  or  shall  have  gone  to,  or  having  so  gone  to  shall,  alter  t^e  said  first  day  of  August, 
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eoDtiniie  in  any  foreicn  state,  coantr;,  colony,  proviDce,  or  part  of  a  province,  or  to  or 
in  any  place  beyond  the  seas,  unlesB  socb  person  or  peroons  shall  embark  at  or  proceed 
from  aome  port  or  place  within  tbe  UaitM  KinK^om  or  the  ialanda  of  Jersey,  Onemsey, 
Aldemey,  or  Sark,  wtth  int«nt  to  serve  m  an  otncer,  soldier,  sailor,  or  marine,  cuDtrory 
to  the  provisioni  of  this  act,  after  the  said  lirst  day  of  Augnst,  or  shall  eoibark  or  pro-  ' 
oeed  from  some  port  or  place  out  of  the  United  Kingdom,  or  the  islands  of  Jersey, 
Gaemsey,  Alderaey,  or  Sark,  with  such  intsnt  as  aforosaid,  after  the  said  first  day  of 
Novembef,  or  who  shall,  before  thepassiugof  this  act,  and  within  thesaid  United  King- 
dom, or  the  said  inlands,  or  before  the  first  day  of  November,  one  thonsand  eight 
linnilred  and  nineteea,  in  any  port  or  place  ont  of  the  said  United  Kingdom,  or  the 
■aid  islands,  have  hired,  retamed,  engaged,  or  procured,  or  attempted  or  endeavored  to 
hire,  retain,  engage,  or  procure  any  person  or  persona  whatever  to  enlist  or  to  enter,  or 
to  engage  to  euliBt  or  to  serve,  or  be  employed  in  any  such  service  or  employment  as 
aforesaid,  m  an  officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea  service,  or  to  go, 
or  agree  to  go  or  emtiark  for  the  purpose  or  with  the  intent  to  be  so  enlisted,  entered, 
or  engaged,  or  employed,  contrary  to  the  prohibitions  respectively  in  this  act  contained, 
anything  in  this  act  contained  to  the  contrary  in  anywise  notwithstanding  ;  but  that 
all  and  every  snch  person  and  persons  shall  be  in  snch  state  and  condition,  and  no 
other,  and  shall  be  liable  to  snob  fines,  penalties,  forfeitures,  and  disabilities,  and  none 
other,  as  such  person  or  persons  was  or  were  liable  and  sdbjeot  to  before  tbo  passing  of 
this  act,  and  as  sneh.  person  or  persons  would  have  been  in,  and  been  liable  and  subject 
to,  in  case  this  act  and  the  sua  recited  acts  by  this  act  repealed  bad  not  been  passed 

4.  And  be  ti  fiur&er  mmoltd,  That  it  shall  and  may  be  lawful  for  any  justice  of  the 
neaoe  residing  at  or  near  ta  any  port  or  place  within  the  United  Kingdom  of  Qreat 
Britain  and  Ireland,  where  any  oflense  mwle  punishable  by  this  act  as  a  mistlemeanoi; 
shall  be  oommitt«d.  on  Information  on  oath  of  any  sorb  offense,  to  issne  his  warrant  for 
the  apprehension  of  the  offender,  and  to  cause  him  U>  he  lirought  before  such  Justice,  or 
any  jostice  of  the  peace ;  and  it  shall  be  lawful  for  the  Justice  of  tbe  peace  before  whom 
snch -offender  shall  bebrooght  to  examine  into  the  nature  of  tbe  offense  upon  oath,  and 
to  cotomit  such  person  to  Jail,  there  to  remain  until  delivered  by  due  course  of  law, 
□aless  such  offender  shall  ^ve  ball,  to  tbe  satisfaction  of  tbe  said  Justice,  t^i  appear 
and  iHiswer  to  any  information  or  indictment  to  be  preferred  against  him,  according  to 
law,  for  the  said  offense;  and  that  all  eucb  offense^  which  sb^  be  committed  within 
that  part  of  the  United  Kingdom  called  Euglauil.  sbaU  and  may  be  proceeded  and  tried 
in  hU  Majesty's  Conrt  of  Kin^s  Bench  at  Westminster,  and  tbe  venue  in  such  case  laid 
at  Westminster,  or  at  the  assizes  or  session  of  o^er  and  terminer  and  Jail  delivery,  or 
at  any  qnarter  or  general  sessions  of  tbe  peace  in  and  for  tbe  county  or  place  where 
sneh  offense  was  committed;  and  that  all  such  offenses  which  shall  be  committed 
within  that  port  of  the  United  Kingdom  called  Ireland,  shall  and  may  be  prosecuted  in 
his  Majesty's  Coort  of  King's  Bench  at  Dublin,  and  the  venue  be  laid  at  Dublin  or  at 
any  assizes  or  session  of  oyer  and  terminer  and  jail  delivery,  or  at  any  quarter 
or  general  sessions  of  the  peace  in  and  for  the  county  or  place  wbRre  snch 
odbnse  was  committed;  and  all  snob  offenses  as  shall  I>e  committed  in  Scotland,  sbsll 
and  may  be  prosecuted  in  the  court  of  Justiciary  in  Bcotland,  or  any  other  court 
competent  to  try  criminal  offenses  committed  within  the  county,  shire,  or  stewartry 
within  whioh  such  offense  was  committed ;  and  where  any  offense  made  punishable  by 
this  act  as  a  misdemeanor  shall  be  committed  ont  of  the  said  United  Kingdom,  it  shall 
be  lawful  for  any  justice  of  the  peace  residing  near  to  the  port  or  place  where  such 
offense  shall  be  committed,  on  information  on  oath  of  any  snch  ofle 


it  tor  the  apprehension  of  the  offender,  and  to  canse  him  to  be  brought  before 
sucn  justice,  or  any  other  Justice  of  the  peace  for  such  place ;  and  it  shall  be  lawful  for 
the  justjce  of  the  peace  before  whom  such  offender  shall  be  brought,  to  examine  into 
the  natnre  of  the  offense  npon  oath,  and  to  commit  snoh  person  to  jail,  there  to  remain 
tilt  delivered  by  due  course  of  law,  or  otherwise  to  hold  such  offender  to  bail  to  answer 
for  sneh  offense  in  the  superior  court  competent  to  try  and  having  Jurisdiction  to  try 
criminal  offenses  committed  in  such  port  or  place;  and  aU  such  onenses  committed  at 
any  place  out  of  the  said  United  Kingdom  shall  and  may  be  prosecuted  and  tried  in  any 
snperior  coort  of  his  Majesty's  dominions  competent  to  try  and  having  Jurisdiction  to 
try  criminal  offenses  committed  at  the  place  where  snch  offense  shall  be  committed. 

5.  And  b»UJkrtker  enaeled,  That  in  oase  any  ship  or  vessel  in  any  port  or  place  within 
bis  H^)e«ty's  dondnions  shsjl  have  on  board  any  such  person  or  persons  who  shall  have 
been  enlisted  or  entered  to  serve,  or  shall  have  engaged  or  agreed  or  been  procured  to 
enlirt  o*  enter  to  serve,  or  who  shall  be  departing  from  bis  Mf^estys  dominions  for 
tbe  pnrpoee  and  with  the  intent  of  enlisting  or  entering  to  serve,  or  te  be  employed,  or 
of  serving  or  being  engaged  or  employed  in  the  service  of  any  foreign  prince,  state, 
or  potenUte,  colony,  province,  or  part  of  any  province  or  people,  or  of  any  person 
or  persons  exercising  or  assuming  toexercise  the  powersof  government  in  orover  any 
foreign  colony,  province,  or  part  of  any  province  or  people,  either  as  an  officer,  soldier 
sailor,  or  marine,  ooutraiy  to  the  provisions  of  this  act,  it  shall  be  lawful  for  any  of 
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the  principal  oEScers  of  hie  M^esty's  customH,  where  any  Bucb  offlceiB  of  the  enstoniB 
shall  be,  and  in  any  part  of  hie  H^esty's  dominioDBin  which  there  are  Doofficeis  of  his 
MalMty's  cnstoniB,  for  any  governor  or  personH  haTing  the  chief  civil  commaod,  npan 
iawnnatioD  or  oath  ^veu  before  them  respectively,  which  oath  they  are  hereby  reapMsb- 
lT«ly  aathoriEedaod  empowered  to  admiiuHter,  that  HQch  person  or  per^oDHHfl  aforeaaidia 
or  are  on  board  such  8hi|i  or  veiwel,  to  detam  and  prevent  any  each  ship  or  veaael, 
or  to  oaoae  auch  ahip  or  vessel  to  be  detained  and  prevented  from  pruceedioi;  to  aea  on 
her  voya|;e  with  siich  persons  as  aforesaid  oa  board:  Provided,  nevertkeUn,  That  no 
principal  officer,  governor,  or  iierson  shoU  net  as  aforesaid,  opon  such  information 
npon  oath  aa  oforesdid,  unless  the  party  ao  inforniiiig  shall  not  only  have  deposed  in 
BQoh  information  that  the  peruoQ  or  peraonH  on  board  such  gbip  ur  vessel  hath  or 
have  been  «nlisted  or  eutered  to  nerre,  oi  liath  or  have  en^^aged  or  agreed  or  been 
procured  to  enlist  or  enter  or  serve,  or  is  or  are  deporting  as  aforesfud,  forthe  purpose 
and  with  the  intent  of  enlisting  or  entering  to  serve  or  to  be  employed,  or  of  servuiD, 
or  being  engaged  or  employed  in  siicli  service  as  aforesaid,  but  aholl  also  have  set  forth 
in  «uch  information  npon  oath  the  facte  or  circumBtaucea  upon  which  he  forms  hia 
knowledge  or  belief,  enabling  Uim  to  give  Bucb  information  upon  oath;  and  that  all 
and  every  person  and  pernonscnnvictedofn-illfiiUy  false  swearing  many  BuchinfortnatioD 
npon  oath  ebM  be  deemed  guilty  of  and  BnSer  the  penalties  on  paraona  convict«d  ot 
willful  and  corrupt  peljury. 

6,  Andbeil  further  eHockd,  That  if  any  master  or  other  person  having  or  taking  the 
charge  or  command  of  any  ship  or  veBsel,  in  any  part  of  the  Utiited  Kingdom  of  Great  * 
Britain  and  Ireland,  or  in  any  part  of  his  Uajesty's  dominions  beyond  the  Beaa,  ahaJl 
knowingly  and  willingly  take  on  board,  or  if  such  master  or  other  person  having  the 
command  of  any  such  sliip  or  vesael,  or  any  owner  or  owners  of  any  snch  ship  or  veaael, 
shall  knowingly  engage  to  take  on  board  any  person  or  persons  who  shall  have  been 
eoIlHted  or  entered  to  serve,  or  shall  have  engaged  or  agreed  or  been  procured  to  enlist 
or  enter  to  serve,  or  who  shall  be  departing  from  his  M^esty's  dominions  for  the 
pntpose  and  nith  the  intent  of  enlisting  or  eiit«ring  to  serve,  or  to  be  employed,  or  of 
serving,  or  being  engaged  or  employed  in  any  naval  or  military  service  contrary  to  the 
provieiODB  of  this  act,  sneh  mast«r  or  owner  or  other  person  fa  aforesaid  shall  forfeit 
and  pay  the  snm  of  fifty  pounds  for  each  and  every  snch  person  so  taken  or  engaged  to  be 
taken  on  board ;  and  moreover  every  such  ship  or  vessel,  so  having  on  board,  conveying, 
carryins,  or  tiaDsportiug  any  snch  person  or  pereous,  shall  and  may  be  seized  and 
detained  by  the  collector,  comptroller,  surveyor,  or  other  officer  of  the  customs,  until 
Buoh  penalty  or  penalties  shall  be  satisfied  and  paid,  or  until  such  mast«r  or  peraon,  or 
Che  owner  or  owners  of  such  ship  or  vessel,  shall  give  good  and  sufficient  bail,  by 
reooeuiEance  before  one  of  his  M^eaty's  Justloee  of  the  peace^  for  the  payment  of  sn^ 
peniuty  or  penalties. 

7.  And  bt  it/urther  enacted.  That  if  any  pemon,  within  any  part  of  the  United  Kin^ 
dom,  or  in  any  part  of  his  M^esty's  dominions  beyond  the  seas,  shall,  without  the 
leave  and  license  of  his  Mtyesty  for  that  purpose  flist  had  and  obtained  aa  aforeeaid, 
equip,  furnish,  fit  out,  or  arm,  or  att«iQpt  or  endeavor  to  equip,  furnish,  fit  out,  or  arm, 
or  procure  to  l>e  equipped,  famished,  fitted  out,  or  armed,  or  shall  knowingly  aid,  asaiat, 
or  De  concerned  in  the  equipping,  furaishlng,  fitting  out,  or  arming  of  any  ship  or 
vessel,  with  iutent  or  in  order  that  snch  ship  or  vesBershall  be  employed  in  the  aervice 
of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony,  province,  or  port  of 
any  province  or  people,  or  of  auy  pernon  or  persons  exercising  or  assuming  to  exercise 
any  powers  of  government  in  or  over  any  foreign  state,  colony,  province,  or  part  of  any 
nrovlnce  or  people,  as  a  transport  or  atore-ahip,  or  with  inUnt  to  cruise  or  commit 
nostilitiee  against  any  prince,  state,  or  pot«ntate,  or  ogainat  the  subjects  or  citizena  of 
uiy  prince,  state,  or  potentate,  or  ogainat  the  persona  exercising  or  assunung  to  eieroiae 
thepowersof  government  in  any  colony,  province,  or  part  of  any  province  or  coontij, 
or  against  the  inhabitanta  of  any  foreign  colony,  province,  or  part  of  any  province  or 
country,  with  whom  his  Mqjesty  shall  not  thou  be  at  war ;  or  shall  withm  the  United 


said,  every  such   person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
sLall.  upon  conviction  thereof,  upon  ony  information  or  inaictment,  be  punished  by 
d  imprisonment,  or  either  of  them,  at  tbe  discretion  of  the  court  in  which  aueh 


offender  shall  be  convicted,  and  every  snch  ship  or  vessel,  witb  the  tackle,  appaKJ, 
and  fumitDTe,  together  with  all  the  ma1«rio]s,  arms,  ammunition,  and  stores,  whicb 
may  belong  to  or  be  on  hoard  of  ony  such  ship  or  v€«iBel,  shall  be  forfeited ;  and  it  shall 
be  fawfnl  lor  any  officer  of  his  Muesty's  customs  or  excise,  or  any  officer  of  his  U«jee^'8 
navy,  who  is  by  law  empowered  to  make  seiEores,  for  any  forfeiture  incurred  under 
any  of  the  laws  of  customs  or  excise,  or  the  laws  of  trade  and  navigation,  to  seise  sncli 
ships  and  vessels  aforesaid,  and  in  such  places  and  in  such  manner  in  which  the  officara 
of  his  Mf^esty's  cuatoms  or  excise  and  the  officers  of  his  M^eaty's  navy  are  empowered 
respectively  to  make  seizures  under  the  laws  of  customs  and  exciae,  or  under  the  laws 
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of  trade  and  nftvigation ;  fttid  that  every  siioh  ship  and  vessel,  irith  the  tackle,  apparel, 
and  furniture,  toeetber  iritb  alt  the  materials,  anus,  amnmnition,  and  storea  irbich 
may  belong  to  or  be  oa  board  of  such  ship  or  vessel,  may  be  prosecated  and  condemned 
iu  the  like  manner,  and  iu  such  oonrta  as  ships  or  vessels  may  be  prosecuted  and  con- 
demned for  any  breach  of  the  laws  made  for  uie  protection  of  the  revennea  of  costoms 
and  excise,  or  of  the  lans  of  trade  and  uavigation. 

8.  And  be  it  ftrtkar  tnactfd.  That  if  any  person  in  an;  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  in  any  part  of  his  Majesty's  dominions  beyond  Uie  seae, 
irithont  the  leave  and  license  of  Ms  Hajesty  for  that  purpose  first  had  and  obtained  as 
aforesaid,  shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing 
those  on  board  for  other  gnns,  or  by  the  addition  of  any  equipment  for  war,  incc^Me  or 
augment,  or  procure  to  be  increased  or  augmented,  or  shall  be  knowingly  conoemed  In 
iQCreaeing  or  augmenting,  the  warlike  force  of  any  ship  or  veasel  of  war,  ur  cruiser,  or 
other  armed  vessel  which,  at  the  time  of  her  arrival  in  any  port  of  the  United  Kingilom, 
or  any  of  his  M^esty's  dominions,  was  a  ship  of  war,  crniser,  or  armed  vessel  in  the 
service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  person  or  persons  esercising 
or  aseaming  to  exeicise  anypowersof  Kovemmentin  or  over  any  colony,  proTiuce,  or  part 
af  any  province  or  people  belonging  to  the  snbjecta  of  any  such  prince,  state,  or  poteu- 
\M6,  or  to  the  iDhabitants  of  any  colony,  provinoe,  or  part  of  any  province  or  country 
DDder  the  control  of  any  person  or  persons  so  exercising  or  awniming  to  exercise  the 
powers  of  government,  every  such  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  being  convicted  thereof,  upon  any  information  or 
indictment,  be  punished  by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion 
of  the  court  before  which  such  offender  shall  be  convicted. 

g.  A%d  bt  iifuTiher  enacUd,  That  offenses  made  punishable  by  the  provimons  of  this 
act,  committed  out  of  the  United  Kingdom,  may  be  prosecuted  and  tried  in  his  Htneety's 
Court  of  King's  Bench  at  Westminster,  and  the  venue  in  such  case  laid  at  Weetmioater, 
in  the  county  of  Middlesex. 

10.  ^nd  be  a  further  tiuKttd 
JO  prosecuted,  sued  for,  and  i<^uj.o.du  uj  «.>;ivu  ■»  uouu,  um,  yimui,,  »■  nuuiuio^iuu,  m 
any  of  his  M^estv's  courts  of  record  at  Westminster  or  Dublin,  or  in  the  Couit  of 
£xchequer,  or  m  the  Conrt  of  Session  in  Scotland,  in  the  name  of  hisMi^esty'a  attorney 
^neral  for  England  or  Ireland,  or  his  Mjyesty's  advocate  for  Scotland  respectively,  or 
in  the  name  of  any  person  or  persons  whatsoever ;  wherein  no  essoigu,  protection,  privi- 
lege, wager  of  law,  nor  more  than  one  imparlance  shall  be  allowed;  or  in  every  action 
or  snit,  the  person  against  whom  judgment  shall  be  given  for  any  penalty  or  forfeitnis 
under  this  act  shall  pay  double  costs  of  suit ;  and  every  such  action  or  suit  shall  and 
may  be  brought  at  any  time  within  twelve  months  after  the  offense  committed,  and 
not  afterward;  and  one  moiety  of  every  penalty  to  be  recovered  by  virtue  of  this  act 
■hall  go  and  be  applied  to  bis  Majesty,  his  heira  or  snooeeaois,  and  the  other  moiety  to 
Uie  use  of  such  person  or  persons  as  shall  first  sue  for  the  same,  after  deducting  the 
charges  of  prosecution  from  the  whole. 

11.  And  be  itfurOier  enaettA,  That  if  any  action  or  suit  shall  be  commenced,  either  Id 
Great  Britain  or  elsewhere,  ugaiust  any  person  or  persoDS  for  anything  done  in  pnreu- 
ance  of  this  act,  all  rules  and  regulations,  privileges  and  protections,  as  to  maiatainiDg 
or  defending  any  suit  or  action  and  pleading  thorein,  or  any  costs  thereon  in  relation 
to  any  acts,  matters,  or  thinps  done,  or  that  may  be  done  by  any  officer  of  cnstome  or 
exoise,  or  by  any  officer  of  bis  Majesty's  navy,  under  any  act  of  Parliament  in  force  on 
or  immediately  before  the  passing  of  this  act,  for  the  protection  of  the  revennee  of  cns- 
toms  and  excise,  or  prevention  of  smuggling,  shall  apply  and  be  in  fiill  force  in  any 
BQcb  action  or  suit  as  shaU  be  broughtfor  anything  done  in  pursuance  of  this  act  in 
as  IHiU  and  ample  a  manner  to  all  intents  and  purposes  as  if  the  same  privileges  and 
protections  were  repeated  and  re-enacted  in  this  act. 

13.  iVociiJed  alaayi,  and  be  it  fariher  enacted,  That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  subject  to  any  penalty  any  person  who  shall  enter 
into  the  military  service  of  any  prince,  state,  or  potentate  in  Asia,  with  leave  or  license, 
signified  in  the  nsnat  manner,  from  the  governor-general  in  counsil  or  vice-president  in 
council  of  Fort  William,  in  Bengal,  or  In  conformity  with  any  orders  or  regulationa 
isaoed  or  sanctioned  hy  sncb  governor-general  or  vice-president  in  council. 


jdbyGoOglc 


CLAIU8   AGAINST    QBEAT   BRITAIN. 


CHjlPTlUt  68. 


AH  ACT- in  addition  to  lh«  "  Act  for  (bB  punUbinaDt  nr  rjirtaJo  criiDM  ■gslDiit  the  United  SMtos,"  iBd 
to  repeal  Uie  uta  Lhenln  mentlooBd.    [April  W.lBlii.l 

That  if  bo;  citizea  of  tbe  UDit«<l  States  shall,  witbin  the  territory  or  jurisdiotiMi 
thereof,  accept  and  extircise  a  commtMion  to  aerve  a  foreign  prince,  state,  colony,  di»- 
trict,  or  people  iu  war,  by  land  or  by  sea,  agaiaat  au;  prince,  state,  colonv,  district,  or 
people  vith  whom  the  United  States  are  at  neace,  the  peisou  so  offending  shall  be 
deemed  guilty  of  a  hifrh  misdemeauor,  and  shali  be  fined  not  more  than  two  thoosand 
dollora,  and  shall  be  unprisoned  oot  exceedJOK  three  years. 

Skc,  a.  That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United 
States,  enlist  or  enter  himself,  or  hire  or  retain  another  person  to  eolist  or  enter  him- 
seli',  or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States  with  intent  to  be 
enlisted  or  entered  in  the  service  of  any  foreign  prince,  state,  colony,  district,  or 
people,  aa  a  soldier,  or  as  a  marine  or  seaman  on  board  of  any  vessel  of  war,  letter  of 
morqne,  or  privateer,  every  pereon  so  oftsnding  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  exceeding  oue  thoosand  dollars,  and  be  impriaoned 
not  exceeding  throe  years :  Provi^td,  That  this  act  eball  not  be  constmed  to  extend  to 
any  subject  or  citizen  of  Miy  foreign  prince,  stute,  colony,  dlstriut,  or  people,  who 

shall  tiansiently  be  within  the  Unitod  Stall's,  and  shall,  0"   "" — '    ' -' 

letter  of  marque,  or  privateer,  which,  at  the  time  of  it 
States,  WBS  fitted  and  equipp«<l  oa  such,  enlist  or  enter  himselt^  or  hire  or  retail) 
another  subject  or  citizen  of  the  same  foreign  prince,  state,  colony,  district,  or  people,i 
who  is  transiently  within  the  United  States,  to  enlist  or  enter  himself  to  serve  snob 
foreign  prince,  state,  colony,  ilistrict,  or  people  on  board  such  vessel  of  war,  letter  of 
marqoe,  or  pnvateer,  if  the  United  States  shall  then  be  at  peace  with  such  forriga 
prince,  state,  colony,  district,  or  people. 

Sec.  3.  That  if  any  person  shall,  within  the  limita  of  the  United  States,  fit  out  and 
arm,  or  attemptt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall 
knowingly  be  concerned  in  the  furnishing,  fitting  out,  or{  armiug  of  any  ship  or  vessel 
with  intent!  that  suoh  ship  or  vessel  shall  be  employed  in  the  servioe  of  any  foreif^ 
prince  or  state, K  or  of  any  colony,  district,  or  people,  to  cruise  or  commit  hoetilitiea 
afRlinst  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people"  with  whom  the  United  States  are  at  peace,  or  shall  issue  OF 
deliver  a  commission  within  the  territory  or  Jurisdiction  of  the  United  States  for  any 
ship  or  vessel  to  the  int«nt  that  she  nay  be  employed  as  aforesaid,  every  person  ao 

■  Tkia  set  re-enscts  ths  acta  of  HM,  ch,  X,  1T8T,  ch.  58,  and  of  IBH,  oh.  3B.  with  khos  ■ddllion,  SBd 
l>yaddlnffthe«anIg"oulany,  dlUrlct,  orpaople."    (T  Whut,  IBS.    ThoamnFon.) 

TheoUeotof  thelawi  vistoputuieDdCo  thegUve  tnda,  ■mllopnTsnt  the  iDtrodaalion  of  ilsTta 
fcom  (hrelgn  ooimtrieL    <  II  Pflt«rg,  73,  United  BUtea  m.  Tbe  ihlp  Ouonne,  United  Slates  ci.  Skiddf.) 

Slaves  of  LoDlalsna  taken  by  their  ownnn  to  France  In  1833,  and  broacbt  back  vltb  tbeli  own  oon- 
■ent,  laiiats  case  within  tht  acts.    <li  Peten,  73.  Uoilnd  Stotw  h,  SUddy.) 

ITba  intent  mnst  be  a  Bied  nun,  and  not  contingent,  and  formed  wfthhi  Uia  United  Stat«.  sod 
bafim  the  vessel  leSTee  tbe  United  States.  {*  Felen^  445,  4C6.  United  States  h.  Qnlacv,  3  CsL.  Xt. 
Uwdle  n.  The  Alfred.) 

The  law  does  Dot  prohibit  tbe  sailing  r 

bond,  *«.,  that  they  will  not  bo  employ „_ ^_    , .._    _      ,. 

Fetfn,  W6,  Jetanaon,  3.] 

The  indletnent  oborged  the  fitting  eat  of  tbe  Belivar  with  Intent  that  >he  ahonld  be  employed  In  the 
•ervlee  of  a  fbraln  people,  that  Is  u  is;.  In  tbe  nerrice  of  tbe  United  Provlniiea  of  VSo  de  la  Plata  j 
held,  that  slthon^  the  United  PniTlncee  wen  toeognlmd  by  the  United  Slates,  Ibat  the  charge,  nndar 
theTuDiiMdo,  was  snffleiently  laid.    H  Peters,  445.  Sn,  United  Staleg  n.  Qnlney.) 

lAneAffttofltontwIllMAIa^tbelii-iir.    (6  Fsten,  Mi-4e4.) 

nie  VMsd  WM  fltted  nnt  and  replied  at  Bsltiaore,  sad  with  some  warlike  mnnitlOBs  on  bond  given, 
sailed  for  St.  Tbomaa,  where  she  was  fully  armed  snd  omierd  under  s  Hubdds  Ayrean  conunCsiBDL 
This  WM  heU  to  be  an  attempt.    («  Peters.  445,  United  Ststeii  n.  Qnlney.) 

§  Either  will  oenstltDte  the  oflbnee.  (8  Peteis,  M5.  464,  United  States  m.  Qninoy.  It  la  not  neoewaiy 
to  charge  the  fltting  Midinning. 

The  owner  la  liaus  nnder  the  aot.  if  be  antberiied  and  saperluteuded  the  fltUng  and  aiming,  wlUiDdt 
being  personally  present. 

ItUDotessentiHl  that  the  fltment  ehoidd  have  been  completed.  It  is  not  neeeeeary  that  even  equip- 
ment of  a  alavfl  voyage  should  have  been  taken  on  bosTd  Id  the  port  of  the  United  States,    In  thin  case 

part  of  the  equipment  of  thoQeDeml  Winder  for  a  alavinff  voyage  was  ihlpped  oi """^ *  ' — 

sTTbomaa,  sndtbeo  ' >■' — -"  -  "•-  " '  ■>"'-■--*      '^  '^'^ 


w  transabipped 

, f  tbe  "■" ■ 

ble  of  eiset  ipeolflcationj 


partieulanof  tbe  fit  tine  out  need  nut  be  teiout  in  the  indietment ;  they  ar 


Tbe  IndlDtment  ehonlJ  allege  that  the  veaael  wan  built,  fitted.  &o.,  within  the  Jnriadictlon  of  ths 
UnltedStalea.  4T«.4T7.  and  "i^thinlnDltoemployt^eTewisl"  in  the  eUvB  trade;  and  alleging  that  "  the 
Intent"  wsa  "that  the  vessel  ehoiild  be  employed  In  tbe  slave  trade,"  waa  not  inSdent,  in.  {» 
Wbet*.,  4«0,  United  Stales  h.  Oooding.) 

II  AlthOQKh  the  anna  and  BHiTnuiiltinn  n-orn  cleared  as  cargo,  ind  tbe  men  enlisted  sa  ftir  a  meroantUe 
VDyeee.    <T>rheal.,  4T1.  488.    The  CroD  Para.) 

f  That  Is.  a  RovemoieDt  acknowledged  by  tbs  United  States.    (0  Fetsra,  Kl.i 
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uffendiug'  shall  be  deemed  fpiilty  of  a,  liigh  miademeaiior,  and  shall  be  fined  not  mora 
than  ten  thuusand  dollaiB,  and  linprisoned  not  moie  than  three  vean:  and  every  guch 
ship  or  vessel,  withhec  taokle,  apparel,  and  famituxe,  together  mth  all  mAterials,  anna, 
ammuuition,  and  stores,  whi(^  maj  hare  been  plooanid  foi  the  building  and  equip- 
mput  thereof,  shall  be  forfeited,  one-half  to  the  use  of  the  informer,  and  th«  other 
half  to  the  use  of  the  United  States. 

Skc.  4.  That  if  any  citizen  or  citizeui  of  the  United  Stotea  shall,  withont  the  limita 
tbefeo^  fit  ont  and  arm,  or  attempt  to  fit  oat  ftnd  anu,  or  proonre  to  be  fitted  ont  and 
armed,  or  shall  knowingly  aid  or  be  coaoemed  in  the  furnishing,  flttinK  oat,  or  aiming 
any  private  ship  or  vewel  of  wit,  or  privateer,  ^ith  intent  that  such  ship  or  veaBU 
dull  be  employed  to  onilae  or  commit  noBtilili^  upontheoitizensof  theUmtedStatea, 
or  their  property,  ot  shall  take  the  command  of,  oi  enter  on  board  of  any  snoh  ship  oc 
Teawl  for  the  intent  afoieaaid,  or  (ball  porchaee  any  interest  in  any  snch  ship  or  reasal, 
with  a  view  to  share  ia  the  profits  thereof,  such  person  so  oSeudiuK  Bfaall  be  deemed 
guilty  of  high  misdomeaDor,  and  fined  not  Diore  tnan  ten  thonaand  dollan,  and  impria- 
oned  not  more  than  ten  jean ;  and  the  trial  tor  such  ofiTense,  if  committed  withont  the 
limita  of  the  United  States,  shall  be  in  the  district  in  whioh  the  offendmr  shall  beappi«- 
bended  or  first  brought. 

Sbc.  5.  That  if  any  petsoa  ih^l,  within  the  territory  or  Jurisdiction  of  the  Unit«d 
States  increase  or  angmmt,  or  proonre  to  1m  inoreaaed  or  augmented,  oi  shall  know- 
ingly be  couoamed  In  inereaaing  oc  augmenting  the  foroe  of  any  ship  of  war,  cmiser,  or 
other  anued  Tiwnnl,  which,  at  the  time  of  her  arrival  within  the  United  States,  was  a 
ship  of  war,  or  omisec,  or  armed  vessel  in  the  aerrioe  of  any  foreign  prince,  or  st^e, 
W  of  any  colony,  distnot,  or  people,  or  belongbiK  to  the  subjeots  or  oitiieuB  of  any 
siH^  prince,  or  state,  colony,  district,  or  people,  the  Same  being  at  war  with  any  for- 
eign prinoe,  or  stato,  or  of  any  colony,  district,  or  people  with  iRiom  tbe  Unit«d  States 
are  at  peace,  by  adding  to  the  nnmber  of  the  gnns  of  snch  vessel,  or  b;  changing  thoM 
a  board  of  her  for  gnns  of  a  luger  caliber,  or  by  the  addiUon  thereto  of  any  eqi^p- 
'      '  '  "(Uble  t4>  war,  every  peison  so  ofiendlng  shall  be  deemed  gnflty  ol  it 

re  than  one  thoiisand  dollars,  and  oe  impris- 
oned not  more  than  one  year. 

Skc.  6.  That  if  any  person  shall,  within  the  territory  ^  Jurisdiction  of  the  United 
Btatee,  begin  or  set  on  foot,  or  provide  orrirepare  the  mean«  for,  any  military  expedi- 
tion or  enterprise,  to  be  carried  on  flnun  tuesce  aeainst  the  territory  or  doniininna  of 
any  foreign  prince,  or  Btat«,  or  of  any  colony,  district,  or  people  with  whom  the  United 
States  aru  [at]  peace,  every  person  so  ofiunding  shall  be  deemed  guilty  of  a  bif;h  mie- 
dmneanor,  and  ahtil  be  fined  ikot  exceeding  throe  thonsand  dollars,  and  imprisoned  not 
more  than  three  yean.  ' 

Sec.  7.  That  the  district  ooorts  shall  take  cognizance  of  complaints  by  whomsoevei 
instituted,  in  cases  of  oaptnre  made  within  the  watois  of  the  United  States,  or  within 
a  muine  league  of  ttie  coasts  or  shores  thereof.  • 

Sec.  S.  That  in  every  case  in  which  a  vessel  shall  be  iitted  ont  and  armed,  qi 
attempted  to  be  flttedoutandarmed,  or  in  which  the  foroeof  any  vessel  of  war,  orniser, 
or  other  armed  vessel  shall  be  increased  or  augmented,  or  in  which  snymilitary  expe- 
dition or  enterprise  shall  be  begun  or  set  on  foot,  contrary  to  the  provisions  and  pn>- 
hibitions  of  this  act ;  and  in  every  case  of  the  capture  of  a  ship  or  vessel  within  the 
jurisdiction  or  protection  of  the  United  States,  as  before  defined,  and  in  every  case  in 
which  any  process  issning  out  of  any  court  of  the  United  States  shall  bo  disobeyed  or 
resisted  fiy  any  person  or  persons  having  the  custody  of  ony  vessel  of  war,  cmiser, 
or  other  anne<l  vessel  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people, 
-'-  of  any  subjects  or  citizens  of  any  foreijgn  princo  or  state,  or  of  any  colony,  district, 
it  shall  be  Lawful  for  the  President  of  the  United  States, 

^ .  lU  have  empowered  for  that  purpose,  to  em plov  such  part 

of  the  land  or  naval  ibicee  of  the  United  States,  or  of  the  militia  thereof,  tor  the  pnr- 
poseof  taking  poMession  of  and  detaining  any  snch  ship  oi  vessel,  with  her  prize  or 
prizcfl,  if  any,  in  oiiler  to  the  execution  of  the  prohibitions  and  ^lenalties  of  this  act, 
and  to  the  restoring  the  prize  or  prizes  in  the  cases  in  which  restoration  shall  have  been 
a4)adged,  and  also  for  the  purpose  of  preventing  the  carrying  on  of  any  such  expedi- 
tion or  enterprise  from  the  territories  or  jurisdiction  of  the  United  States,  against  the 
territories  or  dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  are  at  peace. 

Skc.  9.  That  it  shall  be  lawful  for  the  President  of  the  United  States,  or  such  person 
as  he  shall  empower  for  that  purpose,  to  employ  such  part  of  the  land  or  nnval  forces 
of  the  United  States,  or  of  tlie  militia  thereof  as  shall  be  nec^esarr  to  compel  any  for- 
eign ship  or  vessel  b>  deport  the  United  States  In  oil  cases  in  wnicfa,  b^  tho  taws  of 
nations  or  the  treatito  of  the  United  States,  they  ought  not  to  remiuu  witlun  tho  United 
States. 

Sbc.  10.  That  the  owners  or  consignees  of  every  armed  etUp  or  vessel  sailing  ont  of 
the  ports  of  the  United  States,  belonging  wholly  or  In  put  to  citizens  thereof,  shall 
snt«r  into  bond  to  tiie  United  States,  wiui  snffloient  snceties,  prior  to  clearing  out  the 
10  A  O— TOL.  T 
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Utne,  in  double  the  amount  of  tiie  valae  of  the  veaHsl  and  cargo  oq  hoard,  including 
her  armament,  that  Che  aoid  ship  or  yeBsel  shall  not  be  employed  hj  nnoh  ovmera  to 
omlee  or  commit  hostUities  agaiDSt  the  anbjectg,  oitiEena,  or  property  of  any  foreign 
province  or  state,  or  of  any  colony,  district,  or  people  with  wlunn  me  United  StatM  are 
at  peace. 

Sec.  11.  That  ttie  oollectora  of  the  cattouH  be,  and  they  are  hereby,  lespeotiTely, 
authorized  and  teqnired  to  detain  anv  Teasel  manifestly  built  Jbr  warlike  pnrpoaea,  and 
about  to  depart  tlie  United  States,  of  which  the  cargo  shall  principally  coosist  of  arma 
and  munitions  of  war,  when  the  number  of  men  snipped  on  board  or  other  clrenm- 
staneea  shall  render  it  ^probable  that  snch  vessel  is  intended  to  be  employed  by  tbe 
owner  or  owneri  to  cmise  or  commit  hoetJlitles  upon  the  snttfeota,  eiticeo^  or  property 
of  any  foreign  prince  or  itate,  or  uf  any  colony,  dlatrlot  or  people  wiui  wntHD  the 
United  States  are  at  peace,  until  (he  decision  of  tne  Preeident  be  nad  thereoa,  or  nntXl 
ih«  owner  or  ownen  ahall  give  such  Iwrnd  and  seonrity  ai  is  required  of  tbe  owners  of 
armed  ships  by  the  preceding  section  of  this  act. 

Sec.  12.  That  the  act  passed  on  the  5th  day  of  Jtme,  1794,  entitled  "An  act  in  addi- 
tion to  the  act  for  the  pocishnient  of  certain  crimes  a«dnst  the  United  States,"  oou- 
ttnued  in  force,  for  a  limited  time,  by  the  act  of  the  2d  lU  March,  1797,  and  perpetoated 
hythe  act  passed  on  the  tMth  of  April,  1800,  and  the  act  passed  on  (he  14tb  day  of  Jnne, 
1797,  entitled  "An  act  to  prevent  citiienBof  the  United  States  ftvm  Privateering  against 
nations  in  amity  with,  or  against  the  citizens  of,  the  United  8tat«a,"  and  the  act  passed 
the  3d  day  of  March,  1817,  entitled  "  An  act  more  effectually  to  preserve  the  neutral 
relations  of  the  United  8tat«s,"  bo,  and  the  same  are  hereby,  severally  repealed;  JY»- 
vidtd,  nerertheUat,  Tliat  persons  having  heretofore  offended  against  any  of  the  acts  afbre-' 
said  may  be  proeecnted,  convicted,  and  punished  as  if  the  same  were  not  repealed;  and 
no  forfeiture  heretofore  incnrred  by  a  violation  of  any  of  the  acts  aforesaid  shall  be 
affected  by  such  rep^. 
'  Sec.  13.  That  nothing  in  the  foregoing  act  shall  be  oonstmed  to  prevent  the  prosecu- 
tion or  punishment  of  treason,  or  any  piracy  defined  by  the  laws  of  the  United  States. 


Cote  of  the  Santietima  TUniilad  and  tie  St.  Andre,  teiMd  hy  t\t  vtmeli  Zn^epmdeiwia  MS 
tad  the  Allravida,  «M  7  Whtaton'i  Seport  o/  fht  SiprwM  Court  oj  tJU  ViMfd  ^eiet,  % 
)i83,  355,  j;d.  1622.— <See  Report  p.  91.) 
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Tbs  Aitornst  QxstKRu,  t.  Seli^m  ai<i>   Otheks,  claimiDg  tbe  Vessel  Alexandra. 
Jr;;NM«ii(  on  opplletMoH/or  leate  te 

Btport  (ffthe  arirNM*n(B  an  the  tqiplicalion  of  (lie  atUtmej/  general/or  Itave  to  ntmxfur  a  ««w 

trial  after  tMetril  four  daj/l  iff  term,  reavllitig  in  a  rule  niri  to  litune  catut  wAjr  a  nme  trial 

tltmUd  not  ie  had,  and  the  argvmenta  thereon,  Ugelker  with  thejadgntent  of  the  oourt.' 

Coimsel&r  the  Crown:  The  Attonie;  General,  SirRouKDRixpAIjraR,  Eaight;  Tbe 

Solicitor  GeaeraJ,  Sir  Bobert  Forrbtt  Coixier,  Knight;  The  Queen's  Advocate,  Six 

EoB.  Josh.  P]iiu.imorx,  Knight,  Q.C.,  D.C.L.;  Mr.  Locke,  Q.C,  M.P.;  Mr.  T,  Jonks, 

Connsel  for  the  CLaimonts :  Sir  Hcgh  McCauiont  Caibks,  Knight,  Q.C. ;  Mr.  K^Ra- 
LAEE,  Q.C;  Mr.  Mnujen,  Q.C;  Mr,  Kf.«play. 
Solicitor  for  the  Crown:  Mr.  F.  J.  Hamel,  SollcK-or  ftir  her  Mi^esty's  CuBt«mB. 
Solicitors  for  the  Claimante ;  Mr.  E,  L.  Eowcuffg,  (OBEGOsr,  Bowcuffe  and  Co.,) 
London,  agents  for  Messrs.  Fi.£TCher  and  Hull,  LiTerpool. 

ToESDiY,  Kiiwmbtr  3, 1863. 
Lord  Chief  Baro:s.  Hr.  Attomej-  General,  the  oidiDary  practice  of  the  conrt  is  to 
tske  the  peremptory  paper  the  first  thing  on  the  second  day  of  teno,  hut  1  iiTeanme 
that  yon  are  in  attendance  on  the  bnsincss  of  her  MnJcBty,  and  yon  are  thereiore  enti- 
tled to  pre-audience.    If  you  have  anything  to  move,  the  conrt  will  hear  yon. 

Mr.  Attornt  Gknbrai_  I  thank  yonr  lordsliip.  My  lord,  I  have  come  here  to  apply 
to  your  lordships  not  at  present  to  go  into  any  motion  which  will  invulve  any  lengthened 
argument  or  discnaeion,  tut  I  come  to  ask  your  lordshipB  to  give  me  a  longer  thtm 
Qia  ordinary  time  of  four  days  fir  the  purpose  of  mnkicg,  if  it  shoold  become  eventjially 
neceaaary,  a  motion  for  a  new  trial  in  the  cose  of  the  Attorney  General  r«.  Sillem,  whicti 
was  tried  before  the  summer  SBsizea,  before  the  lord  chief  baron,  concerning  the  for- 
feiture of  the  ship  Alexandra.  It  will  be  in  hjg  lordship's  recollection,  and  indeed  it  is 
known  to  everybody,  that  upon  ttiat  occseion  hia  lordship  laid  down  the  views  which 
he  thonght  onght  to  goveru  the  Jury  as  for  the  eonatmctian  of  the  act  of  Parliament 
conunoidy  called  thii  foreign  enlistment  act.  Hia  lordship  did  so  in  a  manner  which 
we  thought  was  perfectly  clear  and  intelligible  to  aJl  peiwiiia  who  hea^d  is.  There 
waflno  difference  whatever  in  the  understanding  of  hia  lon^ip'a  ruling  on  the  part  of 
tlie  connsel  for  the  Crown,  and  we  have  no  reason  to  auppoae  that  it  waa  viuwed  other- 
wise by  the  counsel  for  the  claimants,  or  generally  understood  in  any  other  seniji^  than 
that  in  which  we  viewed  it.  At  the  end  of  the  trial,  ivid  before  the  verdict,  we  proposed 
in  the  nsnaJ  manner  and  complying  with  form  to  oiTer  exceptions  to  that  ruliug.  We 
were  told,  however,  that  it  waa  not  at  all  necessary' to  stand  upon  form.  Hia  lordship 
said,  "  I  will  accept  any  bill  of  exceptions  yon  wish  to  tender."  And  accordingly,  after 
the  verdict,  tint  not  before,  a  note  hastily  writtou  down  at  the  time  of  the  puiiits  or  itw 
principal  paints  which  we  understood  to  bo  laid  down  was  handed  in,  and  then  it  waa 
said  bv  his  lordship  that  we  were  not  to  be  bound  by  what  passed  on  that  occasion ; 
that  time  might  be  taken  and  that  the  thing  would  be  settled.  My  lords,  of  course  we 
were  in  hopes  that  there  would  be  no  ditllculty  at  all  in  settling  a  bill  of  exceptions. 
Itis  B  point  of  very  great  importance,  and  most  fit  to  be  raised  solemnly  by  exceptions, 
•0  that  it  may  go  to  the  court  of  error,  and  if  it  sliould  be  necessary,  to  the  last  court  of 
appeal.  We  are  moat  aniioua  that  it  should  be  so  raiaed  and  so  determined,  aud  we 
have  no  reason  to  doubt  that  the  other  side  arc  equally  so.  But  hitherto  there  have 
t>een  difflonltiee  in  arriving  at  any  form  of  siceptions  which  we  can  rely  upon  as  cer- 
tain to  receive  tbe  signature  of  your  lordship.  We  hope  that  those  difficulties  will  be 
oTercoQie.  We  are  in  cummuuicatiou  at  tlie  present  time  with  the  counsel  ou  the  other 
side,  who  have  in  their  posaession  the  form  of  exceptions  which  ne  now  propose  to 
endeavor  to  tender,  and  we  trust  that  an  agreement  may  be  arrived  at  between  on> 
selve«  and  the  opposite  connsel,  or  if  that  should  not  happen,  that  his  lordship  upon 
being  applied  to  at  chambers  in  the  usual  way  will  he  able  to  settle  such  a  form  of  bill 
of  exeepttoos  as  will  raise  the  real  question  to  be  determined  io  a  manner  which  will 

b«  Battebctory  to  both  parties  and  useful  to  the  public^  and  we  infinitely  prefer 

LoKD  CBiEy  Basom.  Mr.  Attorney  General,  I  think  it  right  to  state  that  I  myself  see 


*HOTI. — To  render  Intelligible  tbe  freqnent  rRfsreoce  niiide  br  caniHl  to  Ibc  reporU  of  liie  trial,  It 
may  be  obMirveil  tbat  two  c^ilei  have  been  printed,  tbe  duf  tm  tbe  Crown  oaQtalninif  wi  apppnaix  and 
termed  by  unmiel  Ibe  largBr  copy,  sad  tbe  otber  for  Ibe  elalmuits  termed  by  connsel  the  emallf^i  00P7. 
Than  u  nil  nibatuitlal  dulbrenoe  between  the  two  reporta,  the  vuiince  ooaslellnc  cUe^  of  clerfnl 
for  the  most  put  recUfled  la  tbe  larger  book.  ,  -.  r 
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no  proepeot  trhateret  of  any  chui^  in  the  view  wMcih  I  have  taken  u  ta  what  U  my 
dnty  in  Higning  the  bill  of  exceptions.  The  oonespondence  between  me  and  the  late 
learned  attorney  general  probably  yon  may  have  seen. 

Mr.  AiTOBNBYOENBitAu  Yes,  my  lord. 

LoiiD  Chief  Babok.  Bnt  yon  were  not  present  fit  the  whole  of  the  trial,  and,  so  far 
from  mv  laying  dona  the  law,  as  the  bill  of  oxoeptionH  tendered  to  me  aaanmes,  1  took 
particular  pains  to  avoid  doing  anything  of  the  kind.  I  had  originally,  dnnng  the 
courae  of  Sir  Hugh  Cainis's  argnment,  nndoubtedly  entertained  an  impression  (I  call 
it  no  more)  that  fll  thoeipreaBionsof  "equipping,  annini,  fitting,"  and  soon,  probably 
meant  the  eatno  thing,  and  were  to  be  refeired  to  the  verbiage  oi  an  act  of  Parliament, 
as  yon  comntonly  And  a  thing  called  "abiporvemel,"  the  Btatnte  no  doabt  in  that  caae 
meaning  preoieely  the  same  thing  by  the  one  and  tiie  other.  Bat  in  the  ocmrae  of  hii 
address  to  the  Jury,  the  late  attorney  general  mentioned  a  caee  the  name  of  which  I 
do  not  leoolWt.  I  think  it  is  in  6th  Cnrtis,  or  the  6th  Tolnine  of  some  reports.  I 
conld  refer  to  it,  but  it  is  not  desirable  now  to  take  up  the  time  by  doing  so,  and  that 
was  a  docisioii  in  an  American  court,  with  an  appeal  to  the  Supreme  Court,  where  the 
decision  below  was  affirmed,  and  it  was  a  case  where  the  vessel  was  completely  pre- 
pared in  every  other  respect,  bnt  that  she  was  not  armed.  When  I  came  to  sum  up  I 
mentioned  that  case  to  the  Jniy,  commended  it  so  &ir  as  to  say  that  I  adopted  it,  wd 
left  it  to  them,  and  pointed  out  that  what  formerly  appsrently  might  have  been  infer- 
red from  what  had  dropped  &om  me  Lq  the  courae  of  the  address  of  counsel  n 
what  I  told  them  was 

tive,  using  the  very  w ,     __  , _.    .  . .._ 

armed  or  eqoipped  or  fitted  out,  or  was  intended  to  be  armed  or  fitted  out  or  equip- 
ped, then  your  verdict  must  be  for  the  Crown ;  if  not,  for  the  defendant."  Now,  the 
attorney  general  presented  to  me  a  bill  of  exceptions,  by  which  I  pnrported  to  tell  the 

i'ury  that  the  vessel  must  be  armed,  and  tbat  if  it  was  not  armed  there  was  no  offense. 
not  only  did  not  so  tell  the  jury,  bnt  if  you  read  the  abort-hand  writer's  notAi  which 
wBiefnrnishedto  me,  I  think  no  person  can  have  anydonbt  butthat  Ilaft  theijneetion 
as  I  am  now  stating.  Bnt,  Mr.  Attorney  Qeneral,  probably  all  the  object  whioh  yon 
have  in  view  may  be  obtained  by  your  moving  without  reference  to  the  bill  of  exoep- 
tioni  at  all.  It  is  true  that  there  was  no  point  reserved  at  the  trial,  so  as  to  give  yon 
a  light  of  appeal  in  the  event  of  the  reat  ot  tfaia  oomt  oononrring  with  me  in  the  direc- 
tion which  I  gave  to  the  Jury.  Bnt  this  is  a  matter  of  so  much  importance  tbat  I  do 
not  know  whether  I  oan  pledge  the  eonrt.  bnt  certainly  it  wonld  be.  I  think,  very 
much  to  be  regretted,  however  nnanimons  tliis  court  might  be,  if  wo  did  not  give  yoo, 
which  we  have  the  power  of  doing,  a  right  of  appeal  to  the  superior  ooort. 

Mr.  Attorney  Qekerai.  I  nnderstan^  that  your  lordships  have  no  power  by  the  act 
of  Parliiiment,  unless  there  be  a  diflerence  of  4^inion.  I  understand  tDat  you  have  oo 
power  at  alC 

Lord  Chie7  Baron.  Mf .  Attivnev  General,  that  ia  not  so. 

Mr.  Attorney  Generu.  No,  my  lord ;  I  misunderstood  what  Diy  learned  friend,  llr. 
Jones,  said  tf  — 

'      -  Chu 

,s  I  am  oonoemed,  t      .  _       ,..,..___..._ 

strong  the  opinion,  if  yon  wish  to  Lave  au  appeal,  oertainly  my  voice  wonld  be  in  fh 
of  giving  you  that.    It  would  not  then  be  a  privilege,  it  would  bo  an  indulgence. 

Mr.  Attorney  General.  1  am  much  obliged  to  your  lordship. 


Mr.  B&ROM  Bramwsll.  I  onderstand  the  difficulty  to  be  this,  that  the  oommon-lavr 
procedure  act  does  not  apply  to  a  proceeding  of  this  natnie. 

Hr.  Attorney  Qenkrai-  Yea,  my  lord. 

Mr.  Baron  Bramwkll.  This  act  of  Parlivnent,  which,  to  a  oeitdn  extent,  assimi- 
lated Crown  proceedings  to  civil  actions,  does  not  oomf^ehend  the  ease  of  an  appeal 
from  making  absolute  or  discharging  a  rme. 

Mr.  Attorney  Gekeral.  That  is  what  we  apprehend,  my  lord. 

Mr.  Bason  Bramweli_  Whether  that  is  so  or  not  is  open  to  some  doubt. 

Mr.  Attorney  Qbkeral.  My  learned  friend,  Mr.  Jonee,  has  considered  that  point 
carefully,  (I  oannof  say  that  I  have,)  and  he  is  very  stiongly  undsrthat  apprehension 
that  the  act  of  Parliament  does  not  reach  the  case. 

Mr.  Baron  Bramwell.  There  has  been  a  case  atgned  here,  the  case  of  a  writ  of 
intrusion  by  the  Crown,  and  the  point  has  beet)  slightly  oousidered,  bnt  not  at  all 
argned  at  the  bar,  whether,  if  tbere  was  adifference  of  opinion  upon  the  benoh,  such 
as  wonld  entitle  a  dissatisfied  party  in  an  ordinary  civil  action  to  appeal,  the  words  of 
the  act  are  large  enough  to  reach  such  a  case. 

Mr.  Attornky  General,  Of  course  it  wonld  be  extremely  important  that  that  point 
should  be  carefully  considered  before  the  suggestion,  wbion  has  been  so  Undly  thrown 


y,  CjDo^^Ic 
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ODtj  vat  acted  apon.    Tfo  doubt  I  folly  luidentaDd  that  your  lordahips  wonld  be  quite 
williiiE,  if  foa  had  the  povar,  so  to  exercUe  it. 
Hr.  Baron  Ckanneix.  Yea. 

Ur.  Attobnet  Qenbral.  At  the  aame  time,  if  joui  toidship*  have  not  the  poirei,  of 
coarse  no  amount  of  good-will  on  your  part  could  enable  yoD  to  do  so. 

Mr.  Babon  Biukwru.  Ht.  Attorney  Qenerat,  what  kas  ooomred  to  me  as  a  diffi- 
cult; in  the  oooTHe  which  yon  snggest  ia  this.  Yon  are  apprehemiiTe  that  the  Lord 
Chief  BaroQ  may  decline  to  ai^  a  bill  of  azoeptious  in  the  form  ia  which  you  think 
he  oagbt  to  sign  It.  Bnt  then  if  yon  come  and  move  for  anew  trial  on  the  gioaadtbat 
be  directed  the  Jary  in  cooibrmity  with  yoar  notion  of  his  direction,  and  he  reports  to 
US  that  he  did  not  so  direct,  of  oonrae  we  ehonld  giant  no  inle  for  a  new  trial  on  that 
{^ODiJ;  BO  that  thereseems  tome  to  be  this  sort  of  difflcolty,  that,  If  my  lord  will  not 
ngn  »  bill  of  exceptions  in  the  form  in  which  you  require  it,  on  the  groond  that  he  did 
to  direct  the  Jury,  neither  ahonld  we  entertain  an  ^plication  for  a  new  trial  on  that 
gronnd. 

Mr.  Attorket  Genbrai.  I  do  not  know,  my  lords,  bnt  we  have  the  titerti  *oHpia 
here,  and  I  was  not  aware  tliat  even  a  learned  Judge  was  able  to  Interpret  bis  own 
words  npOQ  a  question  of  new  trial  in  a  sense  different  from  their  plain  meaning. 

Hr.  Baron  Bbamwell.  According  to  myexperiance  (andim(>ortant  as  this  oaae  may 
be  I  do  not  think  that  we  ought  to  deviate  tmm  it)  the  invariable  praotioe  is  to  take 
the  report  of  the  learned  Judro  aa  to  the  direction  which  he  gave  to  the  jory. 
Mr.  Attormbt  Oehkral.  I  should  be  bonnd  by  the  practioe)  no.  doubt. 
LoBo  Cmar  Baron.  I  have  read  the  short-hand  witter's  notes. 
Ur.  Attorhev  Qenebal.  So  have  I,  my  lord., 

Lo&D  CucE?  Babon.  The  inquiry  with  respect  to  the  direction  to  the  Jnry  is  not 
whether  something  was  said  in  the  course  of  the  trial  from  which  somebody  may  infer 
something  disc,  bnt  what  was  the  point  left  to  the  jury  T  Now,  this  is  the  aiimmiug  np. 
AAer  »tatiiigsome  of  the  evidence,  I  think  that  of  aaa^taio  in  the  royal  navy,  I  go<Hi 
tlioe :  "  Tlie  qnestion  is,  was  there  any  intention  that  lu  the  port  of  Liverpool,  or  in 
any  other  port,  she  should  be,  in  the  language  of  the  act  ufFarfiameiit,  either  equipped, 
funiished,  fitted  ont,  or  armed  with  the  intention  of  taking  part  in  any  contest." 

Ur.  Attor^tby  Qbnzhai..   Yes,  my  lord;  bnt  your  lordsliip  had  told  the  Jniy  before 
what  those  words  meant,  and  had  plated  your  interpretation  upon  the  act  of  Parliament. 
LOKD  Chief  Babok.  fttr.  Attorney  General,  I  must  entirely  deny  that;  unfortunately 
yon  were  not  here  the  whole  of  the  time. 

Ur.  Attornxy  QKNEitAi-  I  was  here  during  the  whole  of  the  summing-up,  my  lord — 
every  word  of  it. 

XiOKO  Cmxy  Babon.  That  may  be.  "That  there  wm  a  knowledge  that  very  likely 
she  would  be  so  applied  there  can  be  no  donbt,  as  there  is  when  persons  send  powder. 
I  take  it  for  granted  that  there  are  agents  on  both  sides,  one  openly  bnying  every  mn- 
nition  of  war  aud  openly  carrying  it  away,  the  others  bnying  wherever  they  can."  "If 
you  think  the  object  was  to  equip,  fundsb,  fit  out,  or  arm  that  vessel  at  Liverpool,  then 
that  is  a  sufficient  matter.  Bnt  u  you  think  the  object  raailv  was  to  build  a  ship  in 
obedience  to  an  order,  and  in  compliance  with  a  oontraot,  leaving  it  to  those  whe 
bought  it  to  make  what  use  they  thought  fit  of  it,  then  it  appears  to  me  that  the  for- 
eign euliatmeut  act  baa  not  been  in  any  degree  broken.  I  leave  you  to  find  your 
verdict,  nnleas  you  wiali  me  to  read  the  evidence  over  to  you."  They  did  not  wish  to 
hear  the  evidence,  and  they  found  a  verdict  for  the  defendants. 

Ui.  ArroiuiBY  Gs.nbbal.  Of  course  your  lordship  is  very  well  aware  that  that  is  the 
conclusion  of  a  long  summing-up,  of  which  we  have  a  note,  and  your  lontsfaip  said,  after 
we  had  made  the  observations  \riiich  we  did  subsequently  to  the  verdict:  "Ur.  Attorney 
General,  I  will  not  bind  you  to  what  passes  on  the  present  occasion ;  there  cannot  be  any 
donbt  now.  I  cannot  alter  the  thing,  and  I  have  no  doubt  that  yon  have  a  very  accu- 
rate note  of  what  I  have  said." 
IiOBS  Chibv  Bakok.  Yes. 

Ur.  Attorney  Genbrai.  And  immediately  before  that,  my  lord,  I  said,  and  your 
lordship  made  no  observation  to  the  contrary :  "  Your  lordship  said  the  words  were  the 
same — that  every  one  of  the  words  required  a  warlike  armament  at  Liverpool — that  ia 
the  point." 

LoBD  Cheet  Baron.  That,  Ur.  Attorney  General,  yon  will  find  was  distinctly 
explained  in  the  course  of  the  summing-up.  I  will  read  yon  the  passage. 
Ur.  Attornby  Qenbrai.  I  have  the  passage,  my  lord,  and  have  read  it. 
Lord  Chief  Babox.  It  was  calling  the  Jury's  attention  to  the  finding  in  the  case  to 
which  I  have  alluded,  and  adopting  it  as  the  law  for  the  present,  though  I  must  say 
that  personally  I  do  not  agree  with  it,  and  if  it  had  to  be  re-aigiied  in  the  courts  of 
this  conntry  it  wonld  not  be  found  to  be  correct. 

Ur.  Attobkby  Qenbbal.  I  will,  with  your  lordship's  permission,  refer  to  the  passage 
which  you  mention. 

Lord  Chirb  Baron.  The  question  now  is,  what  is  the  course  which  we  can  take  con- 
sistently with  the  rules  of  the  court.  (  'i^MMilf 
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Mr.  Attormkt  Gehkiul.  That  ia  m,  no  d«ubt.  M;  lord,  we  ue  moat  anziona.  and 
I  believe  that  the  other  Bide  are  eqaaU;  anzioos,  to  raise  the  queHtion  by  a  Mil  of 
exceptions. 

Lord  CsiEy  Bards'.  1  believe  that  the  rule  here  is  this:  if  ;oa  desire  to  move  for  a 
new  trial  Qpon  aov  other  matter  than  a  point  of  law,  thea  70U  have  the  powet  to  move, 
as,  for  instance,  if  you  wish  toimove  for  a  new  trial  on  the  groond  that  the  jury  ooght 
not  to  have  found  the  verdict  which  they  did  find,  the  contt,  I  think,  would  entertain 
that  application ;  but  if  yon  wish  to  reserve  to  yoiiiself  the  power  of  moving  npon  a 
point  of  law,  having  tendered  a  bill  of  exceptions  upon  some  other  point  of  law,  or  the 
same,  then  I  think  that  the  oonrt  probably  would  not  yield  to  that  application. 

Mr.  AiTORNKr  Orneral.  My  lord,  I  think  that  that  would  be  quite  against  the  pcac- 
tice  of  the  court.  The  application  which  I  wished  to  make  simply  was,  that  my  time 
for  moving  might  be  enlarged.  I  believe  that  on  both  sides  we  are  noder  the  same 
impression,  that  something  was  ruled  conoemiug  the  lnt«rpretatiou  of  the  statote,  and 
that  the  jnry  found  their  verdict  under  the  infinenoe  of  such  a  ditectjoil. 

Lord  Chief  Baiiok.  I  think  that  nothing  of  the  sort  occurred. 

Mr.  AiTORNBY  Gf.n'kral.  Then  we  are  both  of  course  nnder  a  misapprehension;  bnt 
beins  iHith  undoT  that  misapprehension,  and  the  point  snpposed  to  be  ruled  being  one 
which  is  on  both  sides  considered  of  the  utmost  importance,  I  believe  that  it  is  the 
common  wish  of  both  sides  to  raise  that  point,  if  it  be  possible,  by  bill  of  exoeptiona, 
and  wo  hope  to  attend  your  lordship  in  the  nsnal  course,  in  order  to  have  snoh  a  bill  of 
esceptions  settled.  If  that  ahonld  be  impossible,  then  of  course  I  shall  move,  bat  in 
the  meantimo,  hoping  tliat  it  may  not  be  impossible,  my  application  was  that  my  time 
for  movinK  might  be  enlarged  beyond  the  first  fbur  days,  so  t^t  if  we  cannot  obtain 
yonr  lordeliip's  signatore  to  a  bill  of  exceptions  raising  the  iiiiestion,  then  1  may  move- 
Mr.  Bakon  Bramwkll.  It  is  a  very  technical  matter.  We  have  held  that  we  have 
not  the  power  to  allow  a  motion  for  a  new  trial  to  be  made  after  the  four  Uttjn  in  a 
civil  case  by  the  express  words  of  the  act  of  Parliament.  The  waj'  in  which  tnat  baa 
been  what  one  may  call  evaded  has  been  by  permitting  the  motion  to  be  made  and 
a(\)ourned.  Then  there  is  this  diffloalty;  that  if  you  move  for  a  new  trial,  having  t«nt 
dered  a  bill  of  exceptions,  you  must  give  It  np. 

Mr.  ArroKNEY  Qf.nzral.  That  I  am  not  prepared  to  do. 

Mr.  Baron  Bramweu.  I  do  not  know  wlietner  yon  foUow  the  technical  difflcnltiea 
in  your  way. 


.ting  what  I  said  to  yon,  that  anppoelnc 
yon  fail  in  procuring  my  lord's  signataro  to'  the  bul  of  exceptions  on  the  gronna  whiefi 
has  been  alluded  to,  yon  will  equally  fail  in  getting  a  rule  for  a  new  mal  upon  the 


jegronod. 

Mr.  Attobnet  Ornxbal.  Then  at  all  events  we  shonld  have  the  decision  of  the  conrt, 
that  nothing  wsa  mlad  npon  the  late  occasion. 

Mr.  Baron  Bramwell.  Yon  would  only  have  the  decision  of  the  oourt  to  this  effect, 
that  my  lord  had  so  reported,  and  that  they  adopted  that  report. 

Mr.  Barok  CaANNBLi.  Wonid  it  suit  your  purpose,  Mr.  Attorney  General,  to  make  a 
motion  now,  and  have  it  adjonmed  upon  the  understanding  that  it  is  not  to  be  fnrChei 
argned  nnlew  the  bill  of  exceptions  is  not  signed  t 

LORD  Chibf  Babon.  Befbre  you  oan  make  a  motion  at  all  the  bill  of  exceptions  mnst 
be  diapoaed  of,  as  it  is  upon  a  point  of  law. 

Mr.  Attobitbt  Os^EnAU  I  think  that  perhaps  my  best  coarse,  after  what  has  fallen 
from  your  lordabips,  is  this:  this  is  only  theseoondday  of  term,IwLll  oom^hereagMn 
on  the  fourth  day  of  term. 

Mr.  Baron  BiuMWBti-  I  wasjnat  going  to  suggest  that. 

Mr.  Attorney  General.  In  uie  meantime  we  will  examine  the  point  which  yonr 
lordship  has  been  so  good  as  to  su|^est,  and  see  whether  we  can  possibly  bring  a  case 
of  this  deaoription  within  the  terms  of  the  common  law  procedure  act. 

Wbdnbsdat,  November  i,lS63. 
1652  and  1854,  atHi  the  ruUt  <^  sUaUt*^  and 
le  aide  0/  the  eourt. 

Mr,  Attorney  Gxkebai.  My  lord,  I  attend  yonr  lordships  this  morning  in  conee- 
qnence  of  what  yonr  lordship  was  bo  good  aa  to  throw  out  yesterday,  which  has  le- 
cef  ved  oar  oarefnl  attention  smce,  and  we  find  that,  as  the  law  now  stands,  an  appeal 
ttma  any  order  refusing  a  motion  for  a  new  trial,  or  making  a  rule  absolnte  in  a  case  of 
this  description  upon  the  revenue  side,  could  not  be  granted;  bnt  that  it  is  in  yonr  lord' 
ship's  power,  if  ynu  should  think  fit  to  exercise  it  by  an  act  to  be  done  thJs  day,  to 
apply  the  commou  law  procedure  act  so  that  an  appeal  wonld  be  competent,  because  I 
find,  my  lords,  that  by  the  26th  section  you  have  full  power. 
Lord  Chief  Baron.  Allow  me  to  take  a  note  of  the  reference:  what  is  the  atatnte  f 
Mr.  Attorney  Genebal.  The  32  and  23  Tiot.,  cap.  21.  asct-Se,  The  Qnew'a  remem- 
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bnWMi's  mat ;  and  yoar  lortUbiiw  viU  exoiue  my  appearin;  to-day,  beonaw  if  I  had  not 
done  M  it  would  tutT«  been  too  l»t«. 

IiOBD  Chief  Bakon.  It  is  your  rif^ht  to  »ppe»r  to-day  or  any  day  that  you  think  the 
intareata  of  the  Crown  reqolre  it 

Mf.  ATTORNiy  Gknkkai,  For  this  pnipose,  my  lord,  no  other  day  woald  have  done, 
heoAnae  this  is  the  last  day  on  which  it  would  be  poaeible  for  yonr  lordehips  to  malce 
■uoh  an  order  which  would  be  available  with  reapeot  to  the  case  in  question. 

Mr.  Baron  CHAinnu.  The  defect  is  not  In  the  act  of  Parliament,  but  in  the  raleft; 
have  we  power  to  make  a  rale  f 

Mr.  ATroiui~BT  Outerat.  Tee,  my  lord,  this  is  the  clause :  "  It  shall  be  lawful  for  the 
Ltnd  Chief  Barou,  and  two  or  more  barons  of  the  Conit  of  Exohequei,  fhim  time  to 
time  to  make  all  Buch  mXes  and  ordeis  as  to  the  prooees,  practice,  and  mode  of  plead- 
ing on  the  revenue  side  of  the  oonrt,"  and  as  to  some  otlier  things  "  as  may  seem  to 
them  necessary  and  proper,  and  also  from  time  to  time  by  any  sndi  rule  oi  ordui  to  ex- 
tend, apply,  or  adapt  any  of  the  pruviaioDs  of  the  common  law  procedure  ad,  1852, 
and  the  common  law  procedure  act,  1354,  and  any  of  the  rules  of  pleadiuK  ^ad  practice 
on  the  plea  side  of  the  said  oaurt  to  the  revenue  side  of  the  said  court,  aa  may  seem  to 
them  expedient  for  making  the  process,  practice,  and  mode  of  pleading  ou  the  revenue 
aide  of  the  said  court  aa  nearly  as  may  be  nuiform  with  the  process,  practice,  aud  mode 
of  pleading  on  the  plea  aide  of  such  oourt."  Your  lordships  recollect  the  clause  in  the 
common  law  procedure  act,  which  I  need  not  therefore  refer  to,  but  I  moiy  m'uatiOD 
that  when  under  that  aot  certain  rules  were  made  ou  the  2^  day  of  June,  1360,  not 
however  extending  quoad  hoo,  the  last  of  those  mica  was  in  these  tenuB :  "That  the 
S»egoing  mice  shall  come  into  operation  and  take  efieot  ou  Wednesday  the  34th  day 
of  October,  1660,"  the  date  of  the  order  being  the  22d  of  June,  "aud  with  respect  to 
any  matter  of  proceeding  then  pending,  these  rules  may,  so  far  as  they  are  applicable 
to  aoy  step  or  ptoceediug  to  be  theieaner  taken,  be  adopted  and  uppUed  accordingly." 
There  is  nothing  In  the  act  which  says  that  any  interval  ahnll  elaiwe  between  tne 
ni»Hn|.  of  Ou  order  and  the  time  when  it  is  to  take  effect,  and  I  believe,  my  lords, 
tiut  ttus  is  tbe  only  ease  in  the  same  circamstaooee,  and  if,  therefoT«,  it  should  appear 
to  yonr  lordships  in  yonr  own  discretiua  to  be  right  to  make  snob  an  order  to-day,  it 
would,  in  my  humble  Judgment,  aovern  tbo  case  in  hand. 

Lord  Chief  Bason.  Why  oould  It  not  be  made  to-morow  t  I  admit  that  I  do  not 
see  why  it  should  aot  be  made  to-morrow. 

Ut.  Attornky  Oeneral.  Your  lordship  may  be  qmte*right. 

Lord  Chisf  Baron.  Or  indeed  at  any  time. 

Mr.  Attornee  Oenbrai.  What  had  occurred  to  me  was  this,  that  if  the  motion  weie 
mode  to-monow,  it  might  be  doubted  whether  the  rule  would  have  a  letrospeotive 
efiect  upon  •  motioa  which  had  been  made  before. 

Mr-  Babon  Bramwbll.  What  I  preoume  my  lord  means  is,  why  oonld  we  not  make 
the  order  the  first  thing  to-mortow,  and  you  immediately  move. 

Mr.  Attornet  Gbnkral.  Yes,  that,  mj  lord,  would  be  quite  the  same  thing. 

Lord  Chief  Bakon.  I  am  rather  inoLaed  to  think,  Mr.  Attorney  Qeneral,  that  we 
misht  maJte  the  rule  at  any  time. 

Mr.  Attobmby  Obnkral.  It  is  not  for  me  to  say  what  is  in  yonr  lordships'  power. 

I«SD  Chief  Babom.  Inasmnob  as  it  is  granted  to  the  court  to  make  aU  such  rules  aa 
mi^  seem  to  them  neoessuy  and  proper,  I  apprehend  th*t  we  might  moke  the  rule  at 
ai»'  time,  and  moke  it  letniapeotive.    Ifowever,  it  is  safer  perfaape  to  avoid  that. 

Ht.  Attormby  Gxhbxai.  I  think  that  it  would  be  safer,  my  lord.  If  yonr  lordships 
thon^  fit  to  moke  the  rule,  I  think  it  would  be  safer  not  to  laise  that  question  as  to 
the  maimer  of  making  it. 

[Their  lordships  consulted  together,] 

Sir.  Barok  Brahwkix.  Mr.  Attorney  Oeneral,  those  rules  of  which  you  apeak  were 
originally  prepared  In  the  office  of  the  Queen's  remembrancer,  and  I  bad  a  good  deal  t« 
do  with  the  settlement  of  them.  The  fact  is  that  the  omission,  or  rather  the  non-inser- 
tdon  of  a  rule  giving  a  power  of  appeal  in  this  case,  was  intentional  on  the  part  of  those 
who  prepared  them.  li  was  thought  inexpedient  that  there  should  be  euch  a  power. 
But  I  may  mention  that  I  was  not  aware  that  the  rules  had  not  made  that  provision. 
It  did  not  occnr  to  me  when  I  went  over  them,  and  nobody  colled  my  attention  to  it, 
or  else,  as  at  present  advised,  I  should  have  thought  that  what  was  a  good  rule  in  an 
ordinary  civil  ease  would  he  on  equally  good  rule  in  this  case ;  I  mean  in  a  revenue 
c— e ;  I  mean  in  oases  under  the  act,  so  that  it  must  not  he  supposed,  if  upon  conaidero- 
tion  we  should  insert  such  a  rule  aa  that,  that  we  are  on  the  spur  of  the  moment 
reversing  anytfaing  which  has  been  deliberately  done  by  the  court.  If  we  should  come 
to  the  oonolnaion  &at  such  a  rule  as  that  ought  to  be  made,  it  will  be  upon  our  atten- 
tion being  called  to  the  matter  for  the  first  tune.  Whether  I  ought  to  have  noticed  it 
whem  the  rules  were  under  my  eonsideratian  is  another  roatte^  but  I  certainly  did  not ; 
the  matter  did  not  occur  to  me  at  all,  but  the  omistdon  was  delilMrato  on  the  port  of 
thoee  who  originally  prepared  the  rules. 

lb,  Attorkbt  Guixbai.  Perhaps  yoni  lordships  would  permit  me  to  say  that  of 
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coorae  I  have  not  nieiitlon«d  tbe  Tuatter  this  morning  withont  «ndMT«ring  to  dlaoliarge 
the  duty  of  ooiuideiing  whetber  any  public  incoiiTeiiienoe  otiKtat  arise  in  othet  oaoa 
ftota  mutiny  snoh  a  rate,  and  my  stronfr  impreeiioii  ii  that,  both  for  the  Crown  And  for 
the  snbjact,  it  would  be  oesirsble  tbat  there  ah^nld  be  sttoh  a  rule. 

LoBD  Chief  Babon.  I  quite  agree  with  yon  in  that  leepeot,  and  on  the  preaent 
oc«aaion  I  ahonld  hare  conoDired  in  any  mode  whatevoi  »hort  of  a  violation  of  principle 
which  would  have  given  effoot  to  a  dMtre  to  appeal.  I  mnat  tay  after  the  experience 
which  I  have  had  lor  iome  time,  iitting  in  thli  court,  that  I  own  I  see  no  reason  why 
there  should  not  be  a  power  of  appeal  m  revenue  oases,  as  well  as  in  any  other  case ; 
there  ons;ht  to  he,  and  at  all  events  there  oneht  to  be  a  power  In  the  oonrt  to  grant  an 
appeal  if  it  is  applied  for,  and  if  the  court  thuks  that  is  a  fit  ease  for  an  appeal;  atleaat 
Uere  ought  to  be  that  power  in  every  case. 


ordinary  that  there  shonld  not  be  appeals  bi  tSeee  eases  as  well  as  hi  civil  actions. 

Lord  Cbixv  BjIIu»{.  The  mlea  were  fiamed  by  the  Qoeen's  remembrancer  in  their 
present  ehtyie,  whether  with  the  eononrrenoe  of  the  law  offloere  or  not  I  do  not  know. 

Mr.  Bakon  Brahwku.  Tbetolidtorfortbereveone. 

Lord  Chief  Bakom.  I  preeame  that  some  person  representing  the  govenimuit  In 
matters  of  revenne  was  a  party  to  the  arrangement. 

Mr.  Barok  Bramwkix.  lliey  were,  and  m  tmth  it  was  their  apprehending  great 
danger  from  this  power  of  apjMAl  which  eansed  the  rale  not  to  be  inserted. 

I 


Lord  Csiev  Buiok.  Mr.  Attorney  General,  the  result  of  yonr  applio»ti«n  this  morning 
take  to  be  this.    The  court  entirely  ooncor  wltti  yon  in  tlie  view  of  what  ought  to  be, 


luny;  a 
shall  consider  it,aiiu  i  vwu  i  ■Hiuuipaiie  wqvisu  masQ  ijuhij  itimuKiJuu.  no  uou  uvirKw 
let  you  know  whethw  snob  »n  alteration  may  be  mads.  If  it  be  made  von  will  be  here 
to-morrow  morning  I  presume  to  move  simply  for  a  new  trial  on  all  tne  grounds  that 
may  occur  to  you. 

Hr.  Attornkt  Okheral.  Tm,  my  lord,  if  your  kvdsfaips  make  snoh  a  rule  there  will 
b«  no  doabt  that  we  shall  do  so. 

Lord  Chie7  Basoh.  I  think  that  that  would  be  the  better  conrse  to  adopt,  beeanss 
it  would  leave  open  to  you  every  objection  which  may  reasonably  be  presented  as  to 
what  pHBsed  at  the  trial,  and  ae  to  what  might  have  misled  the  Jury,  although  there 
1  intention  to  misiead  them,  and  possibly  even'  no  error,  though  what  was  said 


may  not  be  tree  ttom  the  objection  that  it  might  have  been  made  more  clear;  all  that 
I  think  onght  to  be  open  t«  you.    That  would  not  be  open  npcm  a  btU  of  exceptions. 
Mr.  ArroKNKY  Gknkral.  I  am  much  obliged  to  your  lordship,  and  if  yonr  lordships 


should  make  such  a  rale  there  Is  no  doubt  that  that  is  the  ooniHe  which  we  shall  t«ke ; 
If  not,  of  course  we  shall  consider  as  i^  as  we  have  time  and  opportunity  what  course 

Lord  Cnav  Barox.  Unfortunately  I  was  In  oonunnnioatlon  with  the  attorney  gen- 
eral only,  and  not  with  any  other  law  officer  of  the  Crown  I  mean  during  the  last  cir- 
cnit  when  we  were  dlesussing  the  esse.  It  had  oocorred  to  me  that  if^the  attorney 
general  badnotresigned,and  1  ownthat  Ihad  some  intention  of  snggesting  to  him  the 
propriety  of  abandoning  the  bill  of  exceptions,  and  moving  spon  any  point  which  he 
thought  presented  a  fUr  snbject  for  a  motion.  How  ikat  Ibe  impediment  which  has  been 
supposed  to  exist  may  be  removed  in  the  course  of  the  day,  and  this  proeeeding  being 
plaued  upon  the  same  footing  as  any  other  proceeding  in  the  oonrt,  undoubtedly  a  motion 
ibr  anew  trial  with  an  appeal  is  aAtr  better  thing  than  m  billofexeeptionB. 

Mr.  Attorxet  Oenkeai.  O  yee. 

Lord  Chikp  Babon.  A  bill  of  exceptions  is  conpled  with  various  old  teohnlcalitlBS 
which  perhape  under  a  better  and  more  enlightened  system  may  be  got  rid  of;  I  do  not 
know  whether  the  better  oooise  would  not  be  to  make  an  applioauon  for  a  new  trial 
always  the  sabjeot  of  an  appeal,  at  all  events  if  the  oonrt  think  Bt,  and  probably  this 
may  be  the  means  <^  getting  fid  altogether  of  a  veiy  old  and  I  think  not  a  very  con- 
venient mode  of  correcting  uie  errors  of  a  Judge  in  the  ooorse  of  a  trial. 

The  court  then  made  the  fbllowing  rules : 

COU9T  OF  exchxqckr — BSVXKVK  smx. 

In  jmrsuance  of  the  provisions  oontalned  in  the  S6th  section  of  the  SO  and  !3  Vict, 
cap.  21,  intitnled  An  act  to  regulate  the  office  of  Queen's  remembrancer  and  to  amend 
the  practioa  and  pMcedure  on  the  revenne  side  of  the  Court  of  Exchequer,  "It  Is 
ordered  that  the  ibUowing  provisions  of  the  common  law  procedure  act,  1854,  be 
extended,  applied,  and  ad^ited  to  the  revenue  side  of  the  Court  of  Exchequer;  and 
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also  that  the  foUoning  rnles  us  to  giving  bi^I  in  caaee  of  appeal  shall  be  la  force  on  the 
revenae  aide  of  the  Court  of  Excheqner : 

1.  "In  all  0B,seHof  ruloe  to  enters  verdict  or  aonsnit  npon  a  point  leeerved  at  the 
trial ;  if  tbe  mle  to  show  caose  be  refnsed  or  granted  and  then  dischtuged  or  made 
abHoiQte,  the  party  decided  sgainst  may  appeal. 

2.  "  In  all  caeea  of  motions  for  a  new  tnol  npon  the  K 

mled  according  to  law,  if  the  mlo  to  show  canee  be  refiu,-, j,-- - 

charged  or  made  abaolnte,  the  party  decided  against  nay  appeal  provided  any  one  oi 
theJodEM  diBBentftom  the  mle  being  refbsed,  or  when  granted  oeing  dischaiged  or 
made  absolate,  ae  the  case  may  be,  or  provided  the  oonrt  in  its  discretion  think  fit  that 
an  appeal  should  be  allowed,  provided  tliat  where  the  application  for  a  new  trial  is  npon 
matter  of  discretion  only,  as  on  the  gronnd  that  the  veraict  was  against  the  weight  of 
evidence  or  otherwise]  no  each  appeu  shall  be  ^owed. 

3.  "The  Coart  of  Error,  the  Exchequer  Chamber,  and  the  Honae  of  Lords  shall  be 
oonrts  of  appeal  fat  this  purpose. 

4.  "No  appeal  shall  be  allowed  nnlees  notice  thereof  be  given  in  writing  to  the  oppo- 


site narty  or  his  attorney  and  to  the  Queen's  remembrancer  within  fbnr  days  after 

dncinon  complained  of,  or  sneh  further  time  ae  m^  be  allowed  by  the  court  or  e  '~  ~ 

5.  "The  appeal  hereinbefore  mentioned  shall  be  upon  a  case  to  be  stated 


appealed  from)  in  which  case  shall  be  set  forth  sl „_ 

the  mllDg  or  Judgment  otfjected  to  as  may  be  necessary  to  raise  the  question  for  the 
decision  of  the  eonit  of  appeal. 

6.  "When  the  appeal  Is  ' 
eanae,  and  the  eoiut  of  api 
of  in  the  court  of  appeaL 

7.  "The  court  of  appeal  shall  give  such  judgment  as  onghl  to  have  been  riven  in  the 
conrt  below,  and  all  such  ftirtber  proceeding  maybe  taken  thereupon  as  If  the  Jodgment 
had  been  given  by  the  court  in  ?rtiich  the  reoopd  orlKinnted. 

8.  "The  court  of  appeal  shall  have  power  to  a^udge  payment  of  eosts  and  to  order 
restitution,  and  they  shall  have  the  some  powers  as  Uie  ooort  of  error  in  respect  of 
awarding  process,  and  otherwise. 

9.  "Uponanawardof  a  trial  d<  now  by  the  conrt,  or  by  the  oonrt  of  error  upon  mat- 
ter appearing  npon  record,  error  may  at  onoebebroadit;  and  if  thejndgmencin  snoh 
or  any  other  ease  be  affirmed  in  errorit  shall  be  lawlu  for  the  ooort  u  error  to  adjudge 
costs  to  the  defendant  in  error. 

10.  "When  a  now  trial  is  granted  on  the  ground  that  the  verdict  was  against  evi- 
dence, the  costs  of  the  first  tnal  shall  abide  uie  event  unleae  the  oonrt  shall  otherwise 

11.  "Upon  motions  fonnded  t^on  afSdavits  it  shall  be  lawAiI  for  cither  party,  with 
leave  of  toe  or — '  —  .-j—  » • — »>. — i.- . i_it_  -mi — !._  -i^i 

it«  partv  npon  anv  new  matter  arising  oat  of  such  offl 
_is  wall  nereaiter  be  made  respecting  sneh  affidavits. 

IS.  "Notice  of  an  appeal  shall  be  a  stay  of  execution,  provided  that  witUn  eight  days 
aft«r  the  decision  eomplaioed  of,  or  before  execution  delivered  to  the  sheriff,  bail  to  pay 
the  snm  recoVered  and  costs,  or  to  pay  costs  when  a4}>i''E^T  be  giveu  In  like  maimer 
and  to  the  same  amonut  as  bail  in  error  is  required  to  be  given  under  the  tuIm  of  this 
oonrt,  made  on  the  22d  day  of  June,  1B60,  or  as  near  thereto  as  may  be  applicable,  pro- 
that  such  bail  shall  not  be  necessarv  to  stay  execution  in  coses  where  the  appellant  Is 
the  Grown,  the  attomev  general  on  oehalf  of  the  Crown,  or  the  Prince  of  Wales,  or  the 
Dnke  of  Cornwall  for  tne  time  being. 

"The  foregoing  mles  shall  come  into  operation  and  takftefibct  ft«tbwlth,  and  apply 
to  every  canse,  matter,  and  proceeding  now  pending. 

"FRED  POLLOCK. 
"O.  BBAHWELL. 
«W.  P.  CHAHNELL. 
"0.  PIOOTT. 
"Dated  the  4th  day  of  November,  in  the  year  of  onr  Lord  1863." 

Thuiwpat,  JToMmto'  6, 1863. 
Motiim/iir  rub  to  iftote  ooow  why  tlurt  thovld  not  he  a  new  (rial. 

Mr.  Attornkt  Gknbral.  My  lords,  in  the  ease  of  the  Attorney  General  w.  fiillem, 
which  was  an  information  arising  out  of  the  seizure  of  the  ship  Alexandra  upon  the 
5th  of  April  last  by  the  Crown  for  a  violation  of  the  foreign  enlistment  act,  I  have 
hnmbly  to  move  yonr  lordships  for  a  role  to  show  canse  why  there  should  not  be  a  new 
trial,  on  the  ground  of  misdirection  by  the  learned  Jndge,  and  also  upon  the  gronnd 
that  the  verdict  was  against  the  evidenoe. 

Mr.  Bajbon  Bkauwuj.  Mr.  Attorney  General,  in  oMer  that  iltare  be  no  miift^^^^- 
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it  he  clearly  nnderstood  t&ot  70a  move  on  the  grocmd  of  miadlrectioo,  and  that  ttie 
bill  of  exceptions  ia  sbftudoned. 

Mr.  ATTOKN8Y  Gkhbbu.  Yes,  my  lord. 

Mr.  Bahon  Bs&hwku.  Let  it  further  be  nuderBtood,  if  you  pleaae,  tliat  ire  miut 
take  my  lord's  report  of  wbat  he  directed,  and  act  upon  that. 

Mr.  Attorney  Qbner&i.  That  I  anderstood  also. 

Mr.  Baron  Bramweu.  And  further,  BapposiuB;  that  upon  the  ground  of  the  verdiet 
being  uDBatia&ctory  for  auy  reason,  we  in  our  diBcrotiou  rrant  or  cefose  the  role,  no 
appeal  will  be  from  it  under  the  rules  whioh  we  announced  yesterday. 

Mr.  Attornby  General.  Unless  your  lordships  think  fit  to  grant  one. 

Mr.  Baron  Bramwell.  Nay,  there  is  no  appeal  except  upon  a  matter  of  lair.  If 
we  should  be  of  opinion  that  there  was  no  misdirection,  but  that  nevertheless  the  Jn^ 
may  have  acted  upon  some  wrotiK  opinion,  and  grant  a  new  trial  upon  that  gronad,  it  - 
would  not  be  competent  to  the  defendant  to  appeaL  On  the  other  bao<l,  if  we  shonld 
be  of  a  different  opinion,  aud  refuse  the  rule,  and  you  should  desire  to  take  the  opinion 
of  the  court  of  error  upon  that  question,  it  would  not  be  open  to  you  to  do  so.  I  wish 
to  state  for  my  own  part,. and  I  believe  I  may  say  for  my  lord  and  my  brethren,  that 
it  is  desirable  that  those  three  matters  should  be  clearly  understood,  namely,  that  yon 
abandon  your  bill  of  exceptions,  that  we  take  my  lord's  report  of  the  diraction,  and 
there  is  no  appeal  from  our  decision  by  either  side,  except  nfun  a  matter  of  law. 

Mr.  Aitob:4EY  Gknbral.  I  am  entirely  bound  by  that.  Of  oouise,  when  I  apoak  of 
misdireotion,  tout  lordships  will  understand  me  to  include  in  that  both  of  theae  pnip- 
osittoiis,  which  I  perceive  trom  the  books  have  been  grounds  npon  which  new  tri^ 
have  been  granted  in  various  oases,  namely,  the  omission  to  give  a  proper  direotioo, 
and  also  such  a  direction  which  in  one  sense  migbt  have  been  Justified,  i>nt  which,  as 
it  was  given,  had  a  tendency  to  mislead,  and  my  have  misled,  the  jury. 

Now,  my  lords,  I  will  first  state  to  yonr  lordships  the  way  in  which  the  question 
arose.  The  information  was  filed  by  the  Crown  atter  the  seizure  whioh  had  taken  place 
in  the  yard  of  Meesrs.  Miller  and  Sous,  or  Mr.  Miller,  nf  Liverpool,  who  is  aahip-bailder 
.  there ;  the  information  was  filed  npou  the  36th  of  May.  There  were  ninety-eight 
coonte  in  that  information,  the  great  nomber  being  rendered  neoeaaary  by  the  rmiet 
complicated  stmctuie  of  the  claiue  in  the  act  of  FarUament  apon  which  it  was  fonoded. 
Id  snbatanoe  it  cluvged  the  persons  whom  I  am  gtring  to  mention,  and  other  petaons 
noknown,  with  variona  acts  against  the  seventh  seotioa  of  the  fiwugn  anllstment  act. 
The  persons,  mv  lord,  so  charged  npon  the  &oe  of  the  record  were  theae,  the  memberB 
of  the  firm  of  Miller  and  Sons,  or  what  was  snppoaed  to  be  tliat  firm,  (I  believe  it  tnmod 
ODt  and  was  stated  in  tbe  evidence  that  Mr.  Mjller  oarried  on  business  alone.)  who  were 
the  builders  of  the  vessel,  and  ,ia  whose  yard  she  was  when  she  was  seized — in  whose 
actual  possesaion  was  she  when  she  woe  seized,  the  firm  of  Fawcett  and  Company,  who 
are,  I  believe,  manufacturers  of  machinery  at  Liverpool,  who  came  forward  aatheclaim- 
anta,  and  said  that  the  vessel  was  theirs,  the  firm  of  Fraser,  Trenholm  aud  Company, 
whom  we  proved,  as  yonr  lordships  will  find  by  the  evidence,  to  be  the  general  agents 
for  the  business  of  the  Confederate  States  (so  called)  of  America  at  Liverpool,  a  penon 
named  James  Bullooh,  or  Captain  Bulloch,  who  was  a  special  agent  of  those  8tat«s  at 
Liverpool  for  their  belligerent  business,  and  a  person  named  Tessier,  also  employed  in 
that  business.  Those  two  individuals,  Bullooh  and  Tesmer,  and  those  three  hrms.  Mil- 
ler and  Sous,  Fawcett  and  Company,  and  Fraser,  Trenholm  and  Company,  with  other 
persons  unknow  a,  were  all  charged  in  every  count  of  the  Information  with  the  different 


acts  in  violation  of  the  foreign  enlistment  act  whioh  were  allied. 

Now  the  separate  counts,  my  lords,  were  founded  npon  the^ngna^ 
section,  to  which  I  wiU  just  shortly  refer  yonr  lordships  at  the  outset,  not  offering  any 


a^^oment  ajMn  it  at  presei^  but  merely  that  its  structure  should  bo  observed.  The 
seventh  section  of  the  foreign  enlistment  set  is  this — "If  any  person  within  any  port 
of  the  United  Kingdom,  or  in  any  part  of  his  Miyesty's  dominions  beyond  the  seas, 
shall,  without  the  leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  ob- 
taised  as  aforesaid,  equip,  fb.mish,  fit  out,  or  arm"  in  the  diqjunctire. 

LOKD  Cbibi'  Baron.  Have  von  an  abstract  of  the  Information  t 

Hr.  Attorxgy  Generai.  I  have,  my  lord ;  but  I  am  tEcaid  that  it  is  in  a  ahape  not 
very  ready  accessible  to  your  lordship. 

Lord  Chief  BAaoN.  It  will  answer  my  purpose ;  there  was  one  handed  up  to  me, 
which  I  have  somehow  mislaid. 

Mr.  Barom  Bramwxlu  I  should  think  one  might  take  it  for  granted  that  whatever 
offense  was  in  tbe  act  was  included  in  the  information,  there  being  ninety-eight  counts. 

Ur.  Attorney  Qbhbrai..  Tea,  I  think  your  lordships  may  take  that  for  granted. 

Lord  Caixw  Babom.  I  should  like  to  have  a  copy  of  the  abstract. 

Ut.  AiToitMKY  GsNxau.  I  am  afraid  that  I  have  not  a  copy  of  any  abstract 

Lord  Chief  Baboh.  I  could  take  one  of  the  solicitor  general's. 

Mc.  SoLiciToB  Gkneeax.  I  have  not  a  separate  abstxaot. 
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friend  Mr.  Jime«  hu  one.  (The  wme  wm  liuided  vp  to  bU  lordaMp.)  Hy  lordii  per- 
hftpa  withoDt  going  Into  too  much  detail,  I  mfty  state  in  a  few  words  tut  yoa  will  nnd 
in  tlie  clftUBB  of  the  aet  these  different  heads,  wniah  were  all  taken  bj  tite  inf<»inati<m — 
first  eqaippiug,  then  ihmlsliing,  then  flttiag  oatt  we  did  not  charge  aiming. 

Lord  Cbief'  Bason.  That  is  the  very  point  which  I  wanted  to  oall  attention  to. 

Mr.  Attobnbt  Genzral.  We  did  not  charge  arming. 

IiORD  Chibf  Bakoit.  I  was  not  qnite  certain,  but  D17  reooUeotion  was  tliat  anoing 
waa  not  charged  at  all  in  the  information. 

Hr.  Attorney  GsKEnAi.  No. 

Lord  Chief  Baron.  Nothing  was  ohaiged  bat  equipping,  fitting,  and  fnmiiliing. 

Mr.  Attornkt  Gsheral.  Equipping,  fimiishiug,  and  fltting  out  were  charged. 

Mr.  Bahos  Channeli.  Each  separately  oharged  f 

Ur.  ArroRN'BY  Gknsrai.  Each  separately  idiarged.  TiKin,  my  lorda,  attemptii^  cc 
endeavoring  to  equip,  attempting  or  endeavoring  to  flunish,  Mtempting  or  endesTOring 
to  fit  out,  were  also  each  separately  diarged;  then  proonriog  in  like  manner^  then 
knowingly  aiding,  assisting,  or  being  concerned  in  like  manner,  each  of  those  m  tlie 
di^nnctiTe  being  made  a  separate  offense  by  the  statne.  And,  my  loTd%  I  sak  partion- 
lar  attention  to  this,  because  we  humbly  t^ink  that  the  learned  jnose  at  the  trial 
entirely  overlooked  the  exiat«nce  In  the  act  of  Parliament  of  provlBioDg  against 
attempting,  or  endeavorina;,  or  procuring,  or  knowingly  aiding,  oaaisting,  and  so  on, 
and  addressed,  if  not  his  mind,  at  all  eTents  his  observations,  entirely  to  ttie  notion  of 
a  complete  equipping,  famishing,  01  fitting  ont  in  the  sense  which  his  lordship  consid- 
ered that  those  wor&  ought  to  bear.  Of  course  we  charge  in  each  ease  that  these  acts 
were  done  with  the  intent  mentioned  in  the  statute,  which  I  apprehend  will  be  fonnd 
by  yonr  lordshipa  to  be  the  gist  of  the  offense,  the  prohibited,  intent,  which  is  this 
"  with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of 
any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  petBon  or  persons  axerciaina,  or  aasnming  to  exerds^ 
any  powere  of  government  in  or  ovar  any  foreign  state,  colony,  province,  or  part  01 
any  province  or  people ;"  the  words  follow, "  as  a  transport  or  sttne-ship."  There  Is  no 
reason  to  suppose  that  this  vessel  fell  within  these  wonls,  "  or  with  intent  to  cruise  or 
commit  hostilities  against  any  prince,  state,  or  potentate,  &e.,  vrith  whom  his  Majesty 
shall  not  then  be  at  war."  That  waa  the  dtarge  made  by  the  information,  an^  my 
lords,  it  was  met  by  a  claim  put  in  on  behalf  of  Ilewn.  FaweeCt,  Preston  and  CompanV) 
the  enf^neera  whom  I  have  mentioned  at  Liveri>ool,  who  traversed  generally  the  whcde 
of  the  information,  supportingtheir  loent  ilanA  in  the  manner  which  the  cnstoms  con- 
solidation act  provides  for.  The  act  is  the  IS  and  17  Victoria,  cap.  107,  section  309, 
which  provides  this :  "That  no  claim  nor  appearance  diall  be  permitted  to  be  entered 
to  any  information  filed  for  the  forfeiture  of  any  ship  or  goods  seized  for  any  cause  of 
forfeiture  and  returned  into  any  court,  unless  snob  cMm  or  appearance  be  made  by  01 
in  the  true  and  real  name  or  names  of  the  owner  or  proprietor  of  such  ship  or  goods, 
describing  the  place  of  leeidence  and  the  business  or  profession  of  such  owner  or  pro- 

Erietor ;  and  if^such  person  shall  reside  at  London,  Edinbursh,  01  Dublin,  or  within  the 
berties  thereof,  oath  shall  be  made  by  bi"!  before  one  of  the  judges  of  the  oonrt  into 
which  the  said  diip  or  goods  are  returned,  or  In  whioh  snch  li^ormation  is  filed,  that 
the  ei^d  ship,  boat,  01  goods  was  or  were  his  property  at  the  timeof  theselKnre;  bnt  if 
snoh  person  ahall  reside  elsewhere,"  (which  was  this  case,  for  in  this  case  the  olaiinants 


snoh  person  ahall  reedde  elsewhere,"  (whioh  was  this  case,  for  in  this  case  tiieolaiinants 
Teeided  at  LivetpooL)  "  then  oath  shall  be  made  by  the  sittomey  by  whom  such  dum 
•r  appearance  shall  be  ent^ed,  that  he  has  full  antnority  flvm  sudh  owner  to  enter  tbe 


claim  or  appearance  is  entered;"  so  that,  to  give  a  Ioom  alaitdi  under  tbe  statute  and  to 
guard  against  merely  fictitioos  claims  by  persons  having  no  interest  whatever 
which  can  be  bona  fide  put  forward  or  alleged.  In  this  case  an  aSBdavit  of  the  attorney 
waa  reqnired,  and  was  made — that  he  b^eved  thut  at  the  time  of  the  seizure  these 

Kntlemen  were  the  bona  Jide  owners.    Of  coniee  It  was  only  an  afGdavit  to  secure  a 
m*  tUmdi  ia  mrla ;  it  would  not  for  any  other  poipoee  be  evidence  as  to  the  oireuni' 


Hy  lords,  I  now  come  to  the  evidence  which  w „_ ... , . 

will  be  convenient,  having  mentioned  tbe  gronnds  on  which  I  move,  that  I  should 
Invert  the  ordei  of  opening  Qke  case,  and  should  state  to  yonr  lordships  the  effect  of  the 
evidence,  apnlylngitto  the  act  of  Parliament  in  my  own  way,  so  as  in  the  first  instance 
to  snpporii  th^  ground  of  my  motion  which  rests  on  the  verdiot  being  against  tJiO 
evidence,  and  I  will  afterwards  come  to  the  direction  of  the  leamedjudge.  I  think 
vonr  lordships  will  be  of  opinion,  when  yon  hear  that  dirootiim,  that  the  Jury  never 
Dad  any  opportunity  whatever  of  giving  a  verdict  upon  the  effect  of  tbe  evidenoe,  in 
reference  to  that  view  of  the  act  of  ParHament  npon  which  the  Crown  proceeded ;  it 
was,  in  fact,  not  left  to  them  at  aU ;  it  was  left  to  them  In  a  totally  different  way,  so  ae 
to  preclude  the  exercise  of  judgment  hy  them  upon  what  we  regard  ae  the  true  and 
tiie  material  question.    I  am  now  going  to  tell  your  lordships  what  the  evidence  waa. 
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Hart,  the  cImim  in  the  aet  of  Pariiunent  flabBtantiBUy  dirides  itadf  into  tvo  points 

iwmelj'.  that  therein — '■'■ —  ■" ' — ■-•-'--  "■"' ■ — ■— • 

or  an  aidlag,  and  in  1 

or  endeavor"  and  "aid"  Mid  so  on,  b'eoanse  the"thing  i*a«  not  a«taallf  oomplet«^. 
That  betngso,  the  evideaoeof  cooieeirill  befonnd  to  M  addreMed  to  tbeee  two  mate- 
rial poinU:  flrst,  the  existence  of  mob  an  attempt  or  endeavor,  and  eecoDd);,  the  intent 
and  the  parpo«e  with  whioh  it  was  Eolng  on,  those  are  the  two  things.  If  there  was  an 
attempt  or  eadeavor  to  do  it  with  the  prohibitedintent.thestatnte  was  violated.  The 
evidwio^  therefore,  of  neoessit;  had  to  be  addressed  to  those  two  snbjeote ;  and  I  will 
now  bring  nnder  yonr  locdship*'  notice,  as  oonoisely  as  I  wn  able,  the  material  portions 
of  the  eridenoe  bearing  upon  thoae  two  points,  and  yom  lordships  wiU  recollect,  while 
I  do  so,  that  ft  was  uncontradicted  evidence — I  mean  that  ao  evidence  whatever  was 
called  npon  the  other  side ;  this  evidence,  tlieiefore,  was  the  only  evidence  npon  which 
the  Jniv  had  to  form  tMr  opiBioit. 

Now  I  will  fint  of  all  take  the  evldenoe  as  to  the  vessel,  and  her  oondition  as  to  pre- 
aiation  and  equlpmento  at  the  time  when  she  was  seiied,  and  afterward  the  evidence 
as  to  the  Intent.  We  win  take  dm  first  head  first — the  evidence  as  to  the  ooudition, 
oharaotor,  and  state  of  the  vessel,  and  pr^wrationa  and  eqnlpments.  Now  it  appeared 
ttom  the  evidence  of  the  cnstom-bonse  offleer,  Hr.  HorKan,  who  had  charge  of  the 
veaaaL  and  who  Msed  her,  that  she  was  laimohed  in  March,  that  she  was  geized  npon 
theUhof  April,  that  at  tnetimeof  theaelsore  she  was  incomplete,  but  that  she  had 
three  masts  on,  with  lightning  ooodnetor^  and  portions  of  her  maohinery  and  other 
fittings  actnatlv  on  bond,  and  other  portions  tn  progress.  Now  with  regard  t^i  her 
ehivacter  and  the  objects  and  pnrposee  fbr  which  she  was  constmoted  and  built  and 
being  fitted  out,  we  have  evidence  whkh  I  will  give  yonr  lordships,  as  for  as  is  neces- 
■ary,  in  detail ;  bnt  I  will  give  the  effect  of  it  first  in  a  few  word»— that  she  was  bnilt 
as  and  for  a  gonboat ;  that  she  had  bnlwarlcB  and  a  mdder  adapted  only  and  pecnliorly 
fit  forpnrposes  wTwar;  tjiat  rtie  was  oertatntj  nnflt  for  any  meroantile  paq>ase  what- 
ever, thongh  she  might  powibly  have  been  nsed  for  a  yacht  j  that  although  she  hod  at 
the  time  when  she  was  seised  no  fittings  actnolly  placed  npon  her  to  enable  her  to 
receive  gnns,  yet  it  wanted  only  work  which  conld  be  done  at  any  time,  and  with  the 
gi«ate«t  fiMiUty,  to  adai^  her  to  reoeive  two  or  three  pivot  gnns,  which  would  be  the 
,  proper  nnmber  for  her,  which  would  sweep  over  her  bnl warts  and  moke  her  servioe- 
able  a*  a  gnnboat,  for  which  she  was  meant  80  mnch  with  regard  to  her  character. 
Then  with  mgHd  to  the  fittings 

LOKD  Crnsr  Baron.  WIU  yon  allow  me  to  call  yonr  attention  to  what  a  captain  in 
tiie  royal  navy  said  of  herf 

Mr.  Attoknby 

Lord  CmBr  bAww.  ne  saio,  ~  one  is  wimont 
Indicate  an  intention  of  guns  bang  pnt  on  board." 

Mr.  Attokmkt  Qkkkrai.  I  have  already  said  so,  my  lord;  bat  he  also  said,  as  I  shall 
show  by  the  evidence  immediately,  that  it  conld  be  done  at  any  moment  of  time,  and 
therefore,  she  being  seized  when  moomplete,  of  conrse  not  everything  would  he  done, 
and  probably  thoae  things  wonld  be  left  to  the  last  which  were  nioet  unequivocal  with 
regard  to  the  daterminatlon  of  her  diaracter  and  her  purposes.  I  wish  your  lordshipa 
to  see  what  it  was  that  was  done,  what  tj>e  evidence  did  prove  npon  that  subject.  I  am 
going  to  mention  one  thing  more.  AUthat  I  have  hitherto  a^d  connects  itedf  with  the 
B^otnre  of  the  vessel;  bntihen  there  was  AutherevidenDegoingto  what  I  ^prehend 
Is  In  the  strictest  and  most  appFopriat«  sense  fitting,  Aimtslung,  and  cqnipmeat,  aa  dis- 
tingnished  frtmi  constmotion,  namely,  evidence  ae  to  the  mochioeiy,  the  engines,  the 
boiler,  and  other  things  of  that  deeorlption  constitnting  part  of  the  fomltoro  of  Che  ves- 
sel, thereby  to  enable  her  to  go  to  sea,  which  were  either  aotoally  on  board  or  actively  in 
pTosress  at  the  time.  There  was  also  ftirther  evidence  ae  to  certain  hammock  nettings 
ana  stanchions,  of  which  yonr  lordehlps  shall  have  the  detail ;  and  there  was  evidence, 
not,  pe^iaps,  »o  directly  and  nneqnivocally  oonneoted  with  the  vessel,  as  to  the  prepara- 
tion of  gnn-caniagee  and  guns  toi  the  ship. 

I  have  told  yonr  lordships  the  eflbot^  generally,  of  the  evidence,  and  I  am  now  going 
to  give  yon  some  ofthe  details  of  it  as  tar  as  is  necessary.  1  will,  flmt  of  all,  take  the 
flvUCQoe  of  Mr.  Barnes,  an  engine  driver,  which,  my  lords,  is  at  pagea  39  and  40. 

LoKit CHixr  Baron.  Ofwhatt 

Hr.  Attobhbt  Gxmkral.  Of  the  print  fiom  the  short-hand  writers'  notes  whtoh  I  hold 
in  my  hand  vf  tiie  evidence. 

tx>RD  Cbirf  Bakoh.  Whidi  we  have  not  a  oopy  of  at  oil.  Probably  yon  will  have 
Uie  Undneea  to  fhrnldi  it;  It  is  not  so  neoeasory  tor  me  beoaose  I  have  my  notes. 

Mr.  ATroRNET  OrneraIm  It  is  from  the  short-hand  writers'  notes,  my  lord. 

Lord  Chirp  Baron.  I  have  never  hod  that  at  all  for  anv  pnipose. 

Mr.  Attornxt  Orrrral.  I  am  sorry  yom  lordship  shodd  not  have  it  in  yonr  hand 
while  I  have  it. 

Lord  CmxF  Baron.  I  eertainly  now  see  it  fbr  the  first  time.    I  have  bad  nothing 


.CoOgK 
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fomiahed  tomebnt  aoopyof  half  of  SirHagh.C^TDB'aqMeali,  0M  reply  of  the  sttor- 
oBjaeuexal,  uid mf  own  aammine op. 
The  Queen's  A]>VMua:B.  I  will  naod  op  my  own  copy  to  yonr  loidahip. 


oByaeuexal,  ftnd  my  own  anmmine  op. 
The  Queen's  A]>VMua:B.  I  will  hand  op  n. 
Lord  Chiek  Eakon.  It  is  not  for  my«eU  that  I  wiuit  it,  beoaose  I  have  1117  own  orig- 


inal notee,'Iowhlchl8h&lladhere;  bat  it  wonld  be  deairable  that  my  learned  bFotiiers 
shoold  each  of  them  have  a  copy. 

Mr.  Attokket  OsNEEAi.  My  lord,  I  am  aboat  to  read  &om  a  book  which  has  been 
printed  by  my  oppontmts;  it  it  their  oonrected  copy  of  the  ehort-hand  notes,  which  I 
prefer  leadiug  to  reading  onrs,  which  doea  notj  of  oonrte,  differ  from  it;  bat  there  an 
some  paMagee  wliich  may  have  been  oorreoted  m  some  way  by  tli^  and  I  prefer  tak- 
ing thieir  copy. 

Lord  Chief  Babon.  If  voq  have  the  benefit  of  a  printed  book  I  think  yon  ibonld  at 
least  give  my  learned  brotoera  the  benefit  of  it,  that  they  may  hare  the  same  Bdrantage. 

Mr.  Attorney  Obkbbai.  That,  my  Uai,  is  the  same  book  aa  tha  one  wbloh  I  am 
sbODt  to  read  from,  (a  copy  being  haaded  np  to  the  beooh.) 

Lord  Chebt  Barom.  EaTeyonnot  the  meana  of  giving  a  copy  locaehof  tliecoiirtT 

Mr.  ArroRNE?  Oeheiuj.  I  wish,  my  loid,  that  we  had;  bat  with  some  difflcnlty  as 
to  identiAring  the  paging,  wbioh  I  dve  aay  ia  not  very  neat,  (I  d^^  say  my  lei^Md 
fUenda  vbo  are  with  me  will  follow  ma,)  the  oUm  boox,  which  is  onr  copy,  may  be 
used  in  the  absence  of  a  suffloienoy  of  our  opponeut*'  M^iea. 

Mr.  Barok  Pioott.  Mr.  Attorney  General,  we  had  better  not  take  you  eopy,  which 
ia  tnraed  down. 

Mr.  ArcoRKBT  Gemkral.  I  rather  intended  to  nee  myself  the  book  whioh  was  fiir- 
nlahed  to  me  on  tike  other  side;  it  ia  th^  eopy. 

Lord  CHiEr  Bascoi.  H»Teyoii  iwqiaiecopieaofyonr  own  edition T 

Ur.  Attormet  Oenerai-  Yen,  my  i^A,  that  is  onr  own. 

Mr.  SoucrrOR  Genbkai.  We  iiaTA  tiai  fbr  one  or  two  oopiea,  my  lord,  and  they  will 
be  here. 

Mr.  Attornet  Oenkbal.  This  ia  the  evidenoe  of  Barnes;  Uieae  are  short  passages. 
I  am  not  going  to  trouble  voni  lordshipa  with  a  needless  detaiL  He  was,  my  lords,  on 
engine  drtvei  id  Messrs.  Miners'  employment^  and  he  states  in  bis  erideuoe  that  he  bad 
been  concemed  in  the  yard  in  the  boilainsof  three  gun-boats,  one  called  the  Oreto,  of 
which  I  shall  say  nothing,  and  two  colled  the  Peognin  and  the  Steady,  whi<di  were 
built  fbr  the  English  govenunenb. 

Mr.  Baron  CHAmrRU.  We  nndentand  yon  that  having  given  na,  as  yon  say,  yonr 
statement  as  to  the  general  efibot  of  the  evidence,  yon  ore  now  going  to  anolyie  the 
evidence  apon  the  one  point  first  T 
Mr.  Attorney  Oenbbai.  Tee,  my  lord. 

Mr.  Baron  Channeu.  And  yon  will  iJterwanI  take  the  other  evidence  aa  it  Bnpporte 
the  other  points  which  you  make  f 

Mr.  Attokney  Oenerai.  Jnst  so.  He  apeaks,  my  lord,  of  having  in  the  yard  of 
Messrs.  Miller  been  conoemed  as  their  servant  in  the  bnildiugof  three  gon-boats,  two 
of  which  were  built  for  the  English  government,  called  the  Fongtiin  and  the  Steady, 
and  the  third  was  called  the  Oieto,  a  boat  of  which  I  will  say  nothing,  though  most 


,  .  >ple  have  heard  of  her.    At  the  bottom  of  my  page  39  he  is  ^ked  tl 
Ine  Quken'b  Advocate.  It  ia  page  37'  in  the  other  copy,  (the  official  copy.) 
Mr.  ATTORifKY  Gesbral.  "  Do  you  reoolleot  a  screw  Hteomer  called  the  Alexandra 
g  LnUt  there  I-— Yes,"  he  frequently  went  over  her.    "  Whot  is  she  like  f — She  is  like 


Mr.  SoucrrOR  Gembral.  I  have  found  another  copy  of  the  larger  book ;  it  is  the 
some  aa  Mr.  Boron  Ptgott  has,  I  think.    (The  same  was  banded  up  to  their  lordships.) 

Mr.  Attobnet  Generai.  I  do  not  think  I  need  tronble  your  loiosliipB  with  anything 
eUe  which  Barnes  said. 

Then  comes  Hodgson,  a  packer  in  the  service  of  the  daimauts,  Messrs.  Fawoett  and 
Company,  who  were  making  the  machinery,  and  in  pa^e  54  of  the  smaller  book,  and  in 
DAge&It  of  the  other,  he  proves  this,  that  he  received  ordem  in  the  yard  of  the  claimants, 
HeoHiB.  Fawcett  and  Company,  to  take  the  macliiuery,  clenches,  and  bolts,  which  he 
identi£ee  as  made  for  this  vessel,  to  the  gnn- boat.  This  was  his  evidence  npon  the 
■ahject:  he  is  asked,  "Did  he,"  (that  is,  Mr.  Speeta,  the  manager  or  foreman  of  HeBsrs. 
P»wcett  and  Company's  works, ) "  give  you  any  orders  t— Yes.  What  were  the  orders  t— 
To  see  if  the  things  were  ready,  and  to  take  ihem  if  they  were  ready,  as  the  men  wera 
waiting  for  them  m  the  yard.  To  take  tham  where  t — To  take  them  np  to  Mr.  Miller's 
yard,  or  to  the  boot.  Or  to  where  T— To  the  gnn-boat.  Those,"  he  odds,  "  were  the 
worda  of  Mr.  Speers,  as  for  as  I  remembw.  BiR  Hush  Oaibns.— As  fax  aa  yon 
recollect  t— Yes.''    Then  he  is  asked,  "  Where  did  yon  take  them  in  eonseqnenoe  of  tiiat 
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stocks  Kt  the  time  T — Tes.  Ton  mit  the  tUnga  in  DonBAqnenne  of  that  oider  taken  to 
the  Alexandra  t — ¥e«,  the  men  hftve  been  waiting  for  them,  and  when  I  have  taken  them 
the;  have  said, '  Are  those  for  the  gnn-boatsT' and  I  have  d^d'Yee.'"  That  ia  tiie 
evidenoe  of  the  packer.  Non,  youi  lordBhipe  reoolleot  that  this  paeker  Hodgsou  is  the 
tervant  of  Fairoett  and  Companr,  the  claimants,  who  ace  making  the  oucliiDerj-.  Ttie 
ahip  is  identiBed  not  onlv  h;  the  evidence  whioli  I  have  read,  bat  also  by  the  nninI>eT 
2^09,  by  whioh  she  was  known  by  the  packer  of  Heasn.  Fawoett  and  Company. 

Then  we  have  two  peisons  who  are  very  oonvecsant  with  Bhip-bnilding  boaineM,  and 
the  captain  in  the  navy,  to  whom  my  lord  has  referred.  The  two  persone  to  vhom  I 
allnde  ate  Ur.  Black,  a  ihip  eaipenter,  a  very  intelligent  witness,  and  Mr.  Green,  a 
ship-builder.  I  will  take  what  Mr.  Black  says  alraut  the  balworks,  at  the  bottom  of 
pue  65  of  my  book. 

Tlie  Qdeen'8  Advocate.  It  is  at  page  82*  of  the  other. 

Ur.  Attorney  Okkerai.  He  mentions  several  thioga  respecting  the  atrensth  of  the 
frame,  and  ao  on.  Bat  I  will  take  him  np  where  be  speaks  about  the  bolwarks.  "  Did 
yoo  examine  the  bnlwarka ! — Ym.  Did  anything  strike  yoa  with  regard  to  the  bul- 
warks; were  they  the  balwarks  of  a  merchant  vessel!— No.  For  what  reason  were 
they  not  I— From  their  extnordlnary  strength.  Did  you  mark  anytbiug  with  reelect 
to  their  height  T — Tlieir  height  is  abont  two  and  a  hBlf  feet.  Is  that  higli  or  low  t-— It 
might  do  with  regard  to  height  for  a  merohaut  vessel,  but  it  is  seQerally  higher  for  a 
mdchant  vesseL"  Iliat  is,  as  I  nnderstand,  that  a  merchant  veeael  generally  has  higher 
bnlwaika.  "But  yon  s^  that  the  bulwarks  were  strougt^r  tliau  are  used  in  a  merchant 
vesself — Yes.  And  likewise  lower  T — Tee,  What  are  the  upper  decks  made  oft — Pitched 
pine.  Baveyonever  seen  pitched  pine  Dsed  for  the  decks  of  any  vessel  except  vessels 
of  w^  1 — No.  Too  tmrtx  have  f— Ho,  except  they  are  between  decks.  Do  you  consider 
thia  vessel  altogether  nnadapted  to  mercantile  purpose  t — It  ianot  qualified  for  mercan- 
tile purposes." — Then  the  fiirm  wT  tbe  question  n  altered.  "  For  what  is  she  adapted  t — 
She  la  adapted  for  war  purpoeee.  What  ia  ber  ^pearance  t — A  very  fine  appearance, 
she  looks  a  handsome  piece  of  architecture,  very  flue  linea,  capable  of  great  speed 
aoooidinc;  to  the  power  of  machinery.  What  kind  of  war  vessel  should  yon  say  she  has 
been  bDilt  fir  T  Sir  Hdoh  CAiitNa. — He  says  ahe  is' adapted  for,'  not 'built  for.'"  The 
answer  Is  "  for  a  gnn-boat." 

Then  at  page  1&7, 1  think,  comM  Hr.  Oreen. 

The  Queen's  Advocate.  It  is  at  page  10^  of  the  other  book;  helsexamined  twice. 

Mr.  Attorney  Oknebal.  He  was  a  ahlp-bnilder  of  many  years'  experience  at  Liver- 
pool ;  he  examined  the  ship ,  he  is  aeked  "  How  was  ahe  bnilt  T — I  found  her  bulwarks 
differently  formed  from  SJiy  merchant  vessel  or  any  other  vessel  than  a  veeael  of  war." 
Then  he  ia  asked  t«  go  on  with  the  description  ;  he  8aya.  "Tlie  bntwarks,  to  which  I  first 
allnded  hs  being  different  from  any  other  vessel  hut  a  ship  of  war,  were  composed  of 
very  thick  planks,  three  inches  thick  inside  and  out.  Lord  Chief  B.tRON. — What  was 
itT— It  was  teak.  Tbe  Qttebv's  Advocate.— What  was  the  thiokuess  t-— The  inside  and 
the  outside  planks  were  three  inches  thick  in  the  lower  part,  and  two  and  a  half  iuchee 
tbiok  in  the  upper  part,  and  they  were  about  two  and  one-half  feet  deep.  That  would 
be  from  the  decs  to  th^  top.  Do  I  uuderstand  from  you  tbat  that  Is  on  unusnul  thick- 
nesB  for  a  merchant  vessel  T-— Yes."  He  says  that  she  hod  three  masts,  and  a  propeller 
under  water.  He  gives  her  dimensions ;  it  is  nut  a  Inr^e  ship  of  the  kind.  "  Did  you 
observe  her  rudder  T— The  rodder  was  very  strong,  ami  a  very  tbick-fonned  rudder, 
nnusaolly  so.  Was  it  thiokei  and  stronger  than  would  be  uijed  far  a  merchant  vessel  f — 
It  waa."  Then  he  comes  to  the  hammock  Tocks,  wliich  I  will  observe  upon  presently. 
I  will  pass  it  over  now,  becoose  that  I  think  belongs  to  tbe  fnmitnre  ratber  tban  to  the 
Stmctnie. 

Then  I  think  tbat  I  may  jk>  to  page  111  in  bis  croaa-examinatioii. 


Then  I  think  tbat  I  may  jm  to  page  111  in  bis  croaa-examinaboi 
The  Queen's  Advocate.  It  is  at  page  106t  in  tbe  other  book. 
Hi.  Attorney  Gkmkrai.  He  Is  asked  tbis. 


Lord  Cmr.v  Baron.  Who  ia  thial 
Mr.  Attornev  Ornbraju  Hr.  Green.    "Just  one  word  about  the  balwarks  of  tbte 
vessel;  you  asy  the^  are  pecnliarlv  strongT— I  do.    Does  your  knowledge  enable  you 


e  whether  in  a  vessel  of  that  constnictioD  it  is  necessary  to  have  tlie  bulwarks 
strong  to  atreugtben  iti — They  have  nothing  to  do  with  the  strength,  it  has  rather  a 
tendency  to  weaken  the  vessel  tban  to  strengthen  bur.  Did  you  examine  tbe  bnild  of 
the  vessel  below  f — I  did  not  examine  her  veix  distinctly  below.  Was  she  in  the  water 
at  tlie  time  you  saw  hert — In  the  water.  Will  you  t«'ll  me  as  a  ahlp-builder  whether 
it  is  not  a  fiict,  tbat  bringing  up  the  bulwarks  with  uldittonal  strength  added  to  the 
stieagtb  of  the  vessel  t— Mo,  H  did  not,  it  weakened  ber;  it  was  an  unnecessary  weight 
nnleMfbr  resislanoeof  shot."    I  think  that  tbat<  la  all  upon  tbat  subject. 

Then  comes  Captain  Inglefieid,  to  whom  my  lord  hoe  referred ;  hia  evidence  in  my 
book  is  at  page  61. 

The  Queen's  Advocate.  It  is  at  page  58|  in  the  other  copy, 

Hr.  Attohnry  Gembrai.  He  was  a  witueaa  whom  everybody  agreed  In  appreciating 

TWyhighly,  and  I  will,  therefore,  read  his  evidence,  which  is  not  long,  pretty  nearly 
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st  leDgth.  He  is  ttte  oommaiKler  of  her  Mt^Mty's  ahip  klajcotic,  sUtioned  at  LiverpooL 
Be  ia  aaked,  "  H*ve  yon,  awiated  by  the  carpenter  of  yonr  ship,  exunined  the  Alexan- 
dra, lyins  in  the  ToTTtetb  Dockf — I  have.  Since  tie  time  of  the  Beiinie,  I  believe  f — 
Yes.  Did  you  careftUly  examine  the  fittings  as  far  as  they  have  gonet — 1  did.  Are 
yon  able  to  deecritie  to  the  Jqtt  the  character  of  the  rcasel,  oa  to  her  timber  and  con- 
stmotion  geueTallyf— I  can.  Of  ^hat  timber  ia  she  bniltf — Principally  of  t«a)c ;  her 
apper  works  are  of  other  materiala;  the  kind  of  wood  1  cannot  exactly  say,  but  I  uhonld 
call  her  a  strongly  bnilt  vcBsel,  certainly  not  intended  for  mercantile  purposes,  bnt  the 
might  be  need,  and  ia  easily  convertible  into  a  man-of-war.  And  speaking  of  the 
strength  of  the  veeeal,  is  she,  in  your  Judgment,  of  sach  strength  as  would  be  adapted 
to  her  being  used  as  a  man-of-wart — She  is.  Did  you  And  whether  she  had  an  accom- 
modation for  men  and  ofBcers  snch  as  would  have  to  serve  on  board  a  man-of-warT — 
She  has.  And  as  regards  stowage  room  and  the  bnUdiug  of  the  vessel,  what  say  yon  to 
tfaatT — As  resards  Btowam  room,  she  hEis  only  stowage  room  sufficient  for  the  crew,  con- 
Bidering  the  berthing  of  the  crew  to  be  for  about  thirty-two  men.  And  aa  ref^ards  her 
bnOd  generally,  is  it  your  opinion  that  she  is  adapted  for  a  man-of-war  f — She  is  quite 
capable  of  being  converted  into  a  man-of-war.  without  having  at  the  time  I  saw  her 
any  appearance  of  fittings  for  gansj"  that  was  the  answer  to  which  his  lordship  referred. 
"Yob  say  that  there  were  no  gnus  or  Immediate  preparation  forgnnsf — There  were 
none.  lint  having  regard  to  the  bnildiog  of  the  vesael  might  she  or  not,  in  yonr  opin- 
ion, be  fitt«d  for  guns  T"  There  was  a  HCTle  iutermption,  and  the  attorney  general  pnt 
hia  qnestion  again,  and  the  answer  wM  this,  "She  is  of  snfflcient  length  to  receive  guns, 
bnt  without  any  of  those  appnrtenancee  which  woidd  indicate  that  gons  were  about 
ta  be  pnt  on  board.  Wonld  yon  tell  ml  to  what  yon  refer  in  speaking  of  the  appur- 
tenances which  indicate  an  absolute  intention  of  pntting  guns  on  board  T — King  oolts 
at  the  side  and  plates  on  the  decks  upon  which  pivot  gdns  would  tarn.  8lR  HcoH 
Cairns.  There  were  none  of  those."  Tnen  the  attorney  general  asked,  "  Wonld  there  be 
any  difficulty  in  yonr  Judgment  in  adding  to  the  ship  as  she  is  now  those  preparations 
for  ^nnsT— No  difficulty.'"  His  lordship  interposed  and  8aid,"Not  only  no  dlfficnlty, 
but  it  conld  be  eawly  doneT"  Then  the  answer  was,  "Easily  converted  Into  a  man-ot 
war.  The  ArroRNKY  Gbhkbal.  When  you  speak  of  a  pivot  on  deck,  do  yon  speak  of 
threepins  or  of  several  gunsT — She  might  have  two  or  three  pivot  cuns.  Wouldshe, 
according  to  the  ordinary  arrangement  uow-a-days  of  men-of-war  other  size,  probably 
carry  two  or  three  gons,  or  more,  on  pivot  t— Probably  three  gims.  Would  thosfe 
according  to  the  ordinary  course  in  these  matters,  bo  giins  varying  in  size,  or  guns  of 
the  samesizer— Of  varying  sire."  He  is  asked,  "  Would  the  smaller  or  the  greatefguna 
predominate  in  Humbert"  He  says,  "I  conld  only  tall  what  anns  would  be  fitted  to 
the  vessel  by  knowing  what  size  was  intended  to  be  put  on  board;  if  they  were  smaller 
gnna  they  must  have  ports ;"  (there  are  no  ports  to  the  ship;)  "Wt  if  guns  of  certain 
dimensions,  they  would  be  pivot  gnus,  ana  would  fire  over  the  bulwarks.  Without 
ports! — Without  potts."  Then  he  is  asked,  "I  suppose  if  it  were  intended  that  they 
should  fire  over  the  bulwarks,  the  bulwarks  would  be  constructed  comparatively  low, 
would  they  not  I — Yes,  they  would.  How  did  youfindthelralwarksin  this  sbijif— Low, 
but  not  similar  to  the  bulwarks  of  gunl>oatB  in  our  service.  Over  which  they  were  to 
be  fired ! — Of  certain  dimensions."  The  Lord  Chief  Boron  says,  "  these  were  low,  but 
not  low  enough  aecordiBg  to  oar  service,  was,  I  think,  your  answert— Not  the  same 
description  as  those  in  our  service.  They  would  be  flying  bulwarks."  I  snppoae  he 
meBoa  that  tbwe  in  the  service  of  the  British  government  would  be  flying  bulwarks ; 
these  are  lixed  bnlwarks.  "But  would  there  be  any  difficulty,  without  proper  gnn-ear- 
riages,  in  firing  gons  over  those  bulwarks  T — It  would  be  entirely  dependent  on  the  size 
of  uie  gnu.    Bat  nith  aproper  adaptation  of  the  size  of  the  guns  it  might  be  donef — 

"    ■  ■  '        "    -'-'^theij       "  '" "  ~*  "' ' '"^ ■-"' 

'tofl  „  ,. 

different  kinds  of  gons  vary  very  much  in  size;  therefore  I  mitetkuow  the  kind  of, 
to  be  able  to  Jndge  of  the  lieight  or  size  of  the  carriage.  It  would  depend  on  the  1 
of  gnn.    Yes;  bnt  with  certain  kinds  of  guns  it  might  be  donoT — Perfectly." 

Then  he  is  very  shortly  cross-examineo!  It  is  right  to  read  what  passed  then.  He 
is  asked  to  give  the  gronnds  of  his  calculation  of  Uiir^-two  men  for  the  crew,  which 
he  does.  He  soys  it  would  be  rather  close  quarters.  Tlien  be  is  asked,  "  You  say  that 
the  vessel  was  fitted  for  a  yacht,  and  is  easily  convertible  to  a  vessel  of  war."    I  do  not 
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think  tbat  that  was  the  language  of  the  witness  that  she  was  fitted  far  a  yacht.    The 

Snestion  proceeds,  "She  oo^d  be  nsed,  I  suppose,  for  mercantile  purposes;  not  mert'~ 
IT  a  yacht,  but  she  was  capable  of  being  used  for  mercantile  purposes  t — No,  she  w 


it  capable  of  being  used  for  mercantile  purposes,  because  she  had  uo  stowage  fo 
ebandise.  What  state  were  hei  cabins  in  when  yon  saw  her  I — They  were  not  finished, 
bnt  they  were  all  laid  ont  and  bulk-headed  oS,  Besides  the  accommodation  for  men, 
tbne  were  cabins  for  five  ofHoers,  a  captain's  cabin,  and  a  mess  place.  Were  the  cabins 
fitted  np,  or  did  you  merely  see  tne  partitions  between  them  t— They  were  partly  fitted 
np;  mifflciently  to  dlstingnish  them  as  cabins.    What  was  the  difference  between  the 
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cabins  ytm  ww  and  the  sort  of  cabins  that  might  be  foiuid  in  a  jfMht,  snppouog  she 
wna  to  be  used  for  that  porpoae  t — No  dlffereaoe." 

My  lords,  that  is  the  evidence  oa  to  the  stmctare  of  the  ship  and  the  prepaiatlooa 
connected  with  the  structure  foe  a  particaloi  nse  and  seriico,  and  giving  her  a  partic- 
uhir  character.  I  have  rood  the  evidouce  to  your  lotdshipa,  aua  you  find  that  the 
witueaa  who  is  in  the  claimants'  workshops  says  that  he  was  ordered  to  cany  tlie 
machinery  to  the  gunboat:  the  othet  wituess,  thu  engiue-driver,  says  that  she  is  Jost 
like  the  other  Konboats  which  hsd  been  bailt  here  before,  but  built  for  the  Koremnient; 
CaptoiQ  Ii^^lfSeld  aaya  tliat  nothing  is  wanted  bat  to  pat  in  the  pivot  putes  for  the 
gnus  to  ran  looud,  and  the  bolts;  that  they  can  be  done  at  any  moment;  that  that  is 
not  done  yet,  but  that  she  is  in  every  respect  adapted  for  a  ship  of  war,  and  nothing 
else ;  and  iii.  Black  and  Mr.  Oroen  tell  os  that  she  has  bulwarks  which  wonld  be 
worse  than  oseleas,  and  abeolotaly  iiijDrious,  tmless  she  were  meant  for  a  ship  of  war — 
bulwarks  specially  adapted  to  resist  shot,  and  bulwarks  which  woold  be  an  absolute 
inoambrance  if  she  were  used  for  any  other  pnrpose. 

Bat  now  we  come  to  the  fittings,  furnishings,  and  eqnipmenta,  distinct  from  the 
stmctare.  I  trench  here  npon  ground  'which  wo  shall  find  very  material  when  we 
oome  to  the  qaestiong  df  law.  I  say  that  it  is  utterly  itnmaterisl  whether  these  equip- ' 
ments  oie  of  a  warlike  character  or  not;  if  thu  vessel  is  meant  for  warlike  puiposee, 
any  equipment  whatever  for  that  purpose,  however  ombiguona  in  ita  character,  is  suf- 
ficient; and  here,  I  think,  is  the  source  of  the  glaring  iFallBcy  which  seems  to  have 


ever  is  wunst  tJie  statute,  provided  always  that  the  intent  and  the  purpose  is  proved. 
What  I  tore  already  said  goes  far,  I  think.  In  the  direction  of  proving  intent  and  pnr- 
pose, though  I  have  not  at  present  referred  to  it  with  that  object ;  but  I  now  wish  yonr 
IonUhi[iB  to  see  what  had  been  done  in  the  way  of  equipment  and  fiiruisbiug  and  fittinjg 
out,  which  was  in  progreBs,  and  which  of  course  was  meant  to  be  completed,  which  is 
separable  from  the  mere  stiuctuie  of  the  ship  and  from  the  more  ship-builder's  work 
The  fitting  out  and  the  fHitnishlng  was  going  on  at  the  same  time  that  the  building 
was  going  on,  and  it  was  being  done  by  Pawcett  and  Company,  the  claimants;  and  in 
the  evidence  of  Mr.  Barnes,  Mi.  Eobinson,  and  Mr.  Carter,  Uiiee  of  the  people  who  were 
at  work  about  it,  we  shall  find  what  was  the  exact  state  of  things  as  to  that  and  as  to 
the  hammock  nettings,  which  I  postpone,  which  other  witnesses,  Mr.  Morgan  and 
Others,  spook  In.    Mr.  Barnes's  evidence  is  at  page  41  of  the  smallor  book. 

The  QuKEx's  Advucatb.  It  is  at  page  36  of^tho  otjter. 

Mr.  AiTonKEY  Gbubkai^  Mr.  Barnes  was,  I  think,  an  engine-driver  in  the  yard  of 
the  builders,  Messrs.  Miller,  and  with  regard  to  the  progresa  which  had  been  made  in 
ftttiug  up  the  ship,  and  with  hei  appointments  and  appliances;  ho  says  this  is  at  page 
41,*  He  IB  asked,  "What  was  brought  there  to  be  put  into  the  Alexandra  f — I  did  not 
see  anything  brought  there,  only  the  boilers.  Who  brought  the  boilers  T — I  cannot  say 
who  brought  them.  Where  were  they  put  on  board  tho  Alexandra  T — In  the  dock.  I 
did  not  see  them  pot  on  board.  I  saw  them  after  they  were  in.  In  the  Alexandra  I— 
Yes.  Where  was  it  that  you  saw  them  in  the  Alexandra  f — In  Toxteth  dock.  Were 
any  of  Messrs.  Fawcett  and  Prestou's  people  there  theu  1 — Yes,  the  boiler-makers. 
Some  of  the  boiler-makers  in  the  employ  of  Messrs.  Fawcett  T — Yea.  They  were  iu  the 
Alexandra  then  t — Yes.    It  would  be  about  those  boileis  1 — Yes." 

Then  there  is  Mr.  Robinson,  who  is,!  think,  a  Joiner.  There  is  a,  little  passage  in  his 
evidence,  "  He  was  being  employed,  he  says,  'just  before  the  beginutug  of  his  cross- 
exauiination,  by  the  direotion  of  Messrs.  Fawcett  and  Preston's  foreman,  in  Mctisi^ 
Mill  era' yard,  upon  the  Alexandra,  in  fixing  a  &ame  for  the  pitch  of  the  propeller  abaft;" 
.  and  Carter,  who  was  a  joiner  in  Meaars.  Fawcett  and  Company's  yard,  at  page  4it,  in 
the  beginning  of  hia  examinatiou,  is  asked  this  question :  "  For  aome  time  before  you 
left  iu  April  laat,  were  your  maaters,  Me^sra.  Fawcett,  Preaton  and  Company,  making 
machinery  for  a  propeller  boat  T — Yea.  Was  the  boat  for  which  the  machinery  was 
being  prepared  known  in  youi  workshop  by  a  number  t — Yes.  What  waa  the  number  T — 
2^309.  And  then  he  identifies  the  Alexandra,  ou  board  of  wltich  he  haa  been,  with  the 
ship  which  was  so  numbered.  Then  at  page  53  Mr.  Hodgson,  the  packer,  gives  evidenoe. 
t  -  The  QuBEN'fi  Advocatk.  That  is  at  page  48t  of  the  other  book. 

-  The  ATTORNEY  Qknuui.  He  speaks  of  machinery  beiug  made  for  these  ships,  and 
says  that  it  had  to  pass  throngh  the  pocking-Toom,  and  that  it  was  taken  to  this  ship. 
He  is  asked,  *' Were  yon  sent  for  machinery  for  that  number! — Yes.  And  for  clenches 
and  bolts  T — Yes.  Yon  had  to  pack  them  T — I  took  them  up  myself.  Did  you  take  them 
to  the  stiipl — Yes.  And  you  know  that  they  were  for  that  ship  by  that  number? — Yee." 
Theu  he  repeats  that,  iu  the  next  page,  about  tiding,  by  order  of  the  foreman,  machin- 
ery, clenches,  and  bolts  to  the  guuboat ;  and  at  page  59  wo  arc  t^ld  by  the  same  wit- 
ness, I  think,  of  the  work  whioh  was  going  on  at  the  very  time  of  the  seizure,  and 
which  was  stopped  upon  the  seizure.  "Were  any  orders  given  by  Mr.  Spccrs  "  (that  is 
the  manacer^  *'  that  niirht  for  Rendiiur  juivthiiiLr  on  brmm  her  t — Ten.     Nntbini/  more 
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b«ft)TC  which  wen  oonnteraiHided  b7  that  order;  wen  any  orden  gtvtai  bafim  th* 
neitnn  to  take  tuiythiiw  down  to  the  ship  I — Thej  oame  down  from  the  worksbopa  t* 
the  pMldn^room.  What  wen  they  1 — >koeiitrio  pnoif-bnckets,  Mid  bright  woik. 
Tboee  wen  tohavo  been  pat  onboard,  but  were  stopped  f— Ho:  the*  were  in  thspaok- 
in^niom,  aud  were  togodownin  themonuug  whenuewaa  tauad."  That  is  also  part 
of  the  fitting  and  the  eqaipmeok 

Then  we  oome  to  the  qoeetioD  of  the  hammock  nettinge,  which  ^onr  lordsMpt  will 
find  not  only  relate  to  the  same  matter,  namely,  fbmiahiag  aod  httiiiR  np,  bat  have  a 
Bpecial  connectioa  with  the  wacUke  porpoae.  The  evideiKie  as  to  thai  U,  flrat,  that  of 
Mr.  Mo^an,  the  aeliing  affloer,  who,  at  page  ^*  of  the  small botdc,  iaaaked,  "When 
yoQ  seised  the  Alexandra,  wb{>t  waH  going  on  at  tlie  time  on  board  the  ship ;  was  sbe 
oompiated  1 — Whea  I  seized  ber,  aboat  the  time  of  the  aaiEnn  tita  workmen  were  Tatl- 
ooaly  engaged  ou  board  her.  Do  you  remember  whether  they  were  preparing  anythiiw 
for  liie  bammook  nettiagaT — Yea;  they  were  Utting  the  atajiohions  for  the  hammo^ 
nettings.  Were  these  iron  Htanoluonson  board  the  ship  in  the  hold  f — They  were  fitted 
in  tbeir  placea."  Tbey  wen  fitting  the  staucbiona  for  the  bammook  Dettlngs.  As  to 
the  bammoclc  nettinga,  if  your  loi£hlpa  will  tnm  again  to  the  evidence  of  Mr.  Oreeo, 
the  sbipbnilder,  at  page  106  of  my  book^  and  some  sabaequent  pagea,  we  shall  have  a 
little  further  light  a^Mul  the  matter. 

TheQuBEN'e  Advocatk.  It  is  at  pace  103  of  the  laraerbook. 

Mr,  ATFomrEV  Uekbral.  At  p^e  lOSt  hela  asked  th<a  qnaitlon :  "Ton  have  spoken 
«ftba  bulwarks;  didyoa  observe  aoythiag  about  tlie  bnlwaikaf" 

LoBD  Chib)'  Babon.  What  witness  ia  this  T 

Hr.  ATTOiiNKy  GEHEtiui,  Mr.  Qnen,  my  lord. 

Lord  Caisv  Baiion-  We  have  not  copies  bere. 


Mr.  Attohnsv  General.  They  will  be  hen  shortlv,  my  losd;  Aen-are  some  on  tta 
beiKh.  The  qaestion  ia,  "You  have  spoken  of  thebulwarka;  did  you  observe  nujriliing 
^wnt  the  bulwarks,  any  arrangement  made  for  the  upper  put  of  the  bntwarks  tobe 
fitted  up  with  anytliingT— I  discovered  several  iron  stanchiona  for  bamniock  raoka, 
-which  were  not  put  up,  but  there  were  an-angunienta  being  made  for  the  etaplea  to 
receive  tbem ;  they  were  on  board,  but  there  were  ataplea  ia  tlie  aide  of  the  vessel  to 
receive  tbem.  What,  in  yonr  Indgment,  were  the  bamniuck  rack*  forT — Forbammoeka. 
Is  that  uanal  on  board  a  merenant  ship  1 — Very  seldum."  Then  I  pass  over  samethinjE 
about  the  acnttles  and  hatchways  not  being  auited  for  a  merehant  vesael,  wliich  1  wiU 
not  dwell  upou,  bat  will  go  to  page  111  in  my  book. 

Tlie  Quebn'h  Advocate.  It  Is  page  106t  in  the  other. 

Hr.  Attookbv  Generai-  tncross-eiaminatioD  be  is  asked  this  qaeation;  "Acoordinc. 
to  yonr  experieDce  in  yachts,  are  the  hanimocks  oceaaionally  pnt  ap  on  theae  hammock 
lacka  t — Very  rarely.  Bo  they  ever  do  to ) — I  have  known  large  sailing  vessela  fitted 
up  some  what  similar." 

LiOKD  Chief  Bakun.  Thia,  I  think,  is  the  aroas-eramlDatlon  t 

Ui.  ATTOBNEy  Oekerai.  Tea,  my  lord.  "And  fitted  with  coDTenlencea  fet  pntttag 
.  the  hammocks  on  the  bulwarltst — Yes.  The  sole  objeet  of  that  is  tot  the  parpoae  m 
Eceater  cletuilinesa  among  the  men  f — Yea.  And  fur  having  tti«  hammneka  pat  fton 
below  to  air  tbem  1 — Yea;  and  there  ia  another  object.    Tlieir  original  intention  was  tc 


resist  shot ;  that  was  their  original  intention.  '  The  object  when  it  is  used  in  a  yacht  ia 
for  the  purpose  of  airing  the  hammocka  of  the  men,  is  it  not  t — Yes."  Then,  in  bis  M- 
esamiuation  at  page  H^iU  heiaaaked  a  little  more  about  it.  The  Qneen's  advocata 
aaya,  "I  did  not  understand  what  yon  aaid  aliont  the  hammock  racks  a«  to  tbeir. resist- 
ing sbot.~The  original  fixing  of  hammocks  on  the  hammock  racks  was  to  resist  shot 
from  muaketry,  which  they  will  do."  Your  lordahips  anderttsnd  perfectly  how  tbey 
will  flo  it;  it  IS  like  a  pillow  or  something  which  receivee  the  shot  and  deadens  it. 
The  next  qaestion  ia, "  Aa  I  uuderatand  you,  that  is  not  naoal  on  board  merchant  ahipa  t. 
— Very  ranly  so." 

liy  Wds,  I  have,  I  think,  given  you  that  portion  of  the  evidence  which  relates  lO' 
tiraae  ttdura,  and  which  is  unequivocally  connected,  beyond  the  possibility  of  doub^ 
withUie^p  itself.  I  will  now  refer  you  to  those  mttMctf  the  evidence  as  to  wbidi  I 
adnnt  it  would  have  been  for  the  Jury  to  aay  whether  tbey  were  sattatted  or  not  that 
these  guns  and  gnn-carriagea  were  meant  for  this  ship,  but  which  iliow  the  cont«mpara- 
neons  preparation  under  tSe  same  Buperinteadence  and  by  the  same  persons,  the  olaim- 
anta,  fiessra.  fawcett  and  Company,  of  Juat  snob  three  gaoa  and  gun-varriagea  aa,. 
•ecordins  to  Captain  Inglefield's  evidence,  would  be  natanil  and  nseful  to  be  pat  mi 
board  tbis  ship.  Your  lordshipa  will  fiad  the  evidence  on  that  subject  to  be  that  o£ 
BobiuBon  and  Carter,  at  page  vL 

The  Qdekn's  Advocate.  Bobinson's  evidence  Is  at  page  40  In  the  large  book. 

Tho  Attorney  Gemkrai.  At  page  42,{  Bobinson,  a  Joiner,  in  the  employment  at 
Ueasra.  Fawcett,  Preelon  and  Company,  is  aaked  this  question :  "  Waa  it  yoor  business 
to  make  gnu-carriages  t — Bometimes.  Do  yoa  remember  in  particular  making  gn>- 
;SeapBgB59.  pSaepageaQ.  §  Swpaseas. 
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cmtUbgb,  or  hehtlng  to  make  goD-urriagM,  for  three  trniu  Inpartlonlai  f — Tm.  Wbat 
ireraSie  ehiu  tut  yoo  were  mmkiiig  gun-OMTiMiM  fort — Pfvot  ^lu.  How  vatnj,  I 
iDBui  t'-Three.  Wm  there  one  Wge  gnnt — I  believe  there  wu.  And  two  otber 
■mailer  gona  I — Tea."  Thea  be  savs  that  CKtor  was  belplag;  then  he  Bpnke  of  the 
iuterventionaf  a  MDtlemkikiiainea  HamUton,  which  I  will  reeerrenntil  I  come  to  the 
aeomid  bnuich  of  Qie  case,  uamelT,  the  intent ;  became  I  ehall  bare  ocoaaion  to  come 
back  agaiii  to  it.    He  impected  the  making  of  thoae  pm-cairiagea. 


«r  the  maohinei;  and  guns.    He  is  asked  at  page  46,*  "Do  jon  remembw  m — 

maahhMi;  waa  in  proceae  for  the  Alexandra,  whether  any  gnn  or  gnne  were  prepared  t — 
Ybs,  they  weie  preparing  aome  at  the  eame  time  as  ahe  wan  la  the  bnildiug.    I  think 


He.  AiTounT  Qimiul.  Caiter  ia  a  peiaon  who  waa  oonoeined  in  the  pMpantiaa 

_    .        .     .     .  b«  while  tha 

e  prepared* 
ling.    Ith 
yoa'aaid'aomeoarriagaa  Jnat  Dowt    Some  cairiagea  and  gonn  were  prepared  at  the  n 

The  QvEKs'8  Advocatx.  That  will  be  abont  ten  lines  from  the  bottom  of  page  43. 

Hx;  AiTOWnY  QnntKAi.  "Attheaametimethat  the  maohiaeiy  was  being  prepared, 
BB I  widentand  you  f— Yea.  Was  it  any  part  of  your  bufdneaa,  and  wen  yon  employed 
with  regard  to  the  gnn-carriages  and  the  alidei  fiw  thoae  gnnat — I  was  working  at 

them."    Then  he  la  asked  abont  the  nnmbers,  i — ■"  •--  ■-  -*-'-  '■ — ' —  —■--'■  ^-  ■■->« 

to  be  4he  nnmben  of  the  two  amall  gnne,  n ,,  ._,.._ -■     - . 

remember  the  nmnber  of  the  large  one.  "Of  the  lane  one  I  wAuld  not  eay."  He  aaya  he 
ooold  not  Bay  one  way  or  the  other  what  the  nnuber  waa,  and  in  that  way  he  could 
actually  prove  that  the  large  gun  waa  meant  for  thia  ahipi  but  by  cirenmatantial 
evideuce  it  is  Doaneoted  with  the  reat.    1  do  not  know  whether  I  may  read  Uiia  qiteation 


yoD  aaid  it  waa  goiug  ou  at  the  aame  time  aa  that  of  the  machinery  T — Yes." 
attorney  generaTaake  whether  "  the  whole  waa  treated  as  one  Job  T"    Connael  ii 
and  aaye,  "He  has  not  aald  ao."    Hs  is  asked  whether  it  was  ao  or  not,  and 


they,  as  &r  «a  yoa  could  aee,  mannfactnTed  for  the  ose  in  the  a 
maobinery  ec  not  f — Tliat  I  oonld  not  aay ;  they  might  be  or  thev  migoi,  not  De.~    vi 
oowM  it  doew  not  ototo  tliat  they  were,  bat  it  showe  plahily  that  he  had  no  knowledge 
to  the  oontraiy.    Then  at  page  48  of  the  evidence  of  the  aame  witoeaa  he  is  Mked, 
"Doyonremember  abont  what  time  it  waa  that  the  coating  of  the  gnoa  for  thecarri- 
uea  was  goiog  onf — It  waa  all  going  on  together." 
Xbe  Quebn's  Advocatk.  ThvC  ia  at  page  4St  of  the  large  book. 
Me.  Ateokkxy  Okkkkai.  "At  the  aame  time  that  the  rifliog  of  the  amall  guns  waa 
'    irardT — Yea.    Ae  to  the  rammer  and  UMngea  for  the  gnna,  were  thoae  made 
le  shop  I— No.    In  the  pattern  ahop  t — Yea.    Iliat  is  another  place,  Is  it  T — Yes. 
<e  KUQ-oarriagee  of  a  eommou  or  an  ODnanot  klndI~Tbev  were  good  ones. 
Were  they  of  an  ordinary  deaotiptloD,  or  were  they  rather  difficult  to  oonstrnctl — 


rt        ... 

Wece  thoae  KUQ-oarriagee  of  a  eommou  or  an  ODnanot  klndI~Tbev 
Were  they  of  an  ordinary  deaotiptloD,  or  were  they  rather  difficult  to  oonstrnctl — 
Bather  difBonlt,  I  should  aay.  Not  of  a  rer^  ordinarv  or  common  deecrlptionT — No. 
Do  yon  rememlwr  wbat  they  were  made  off — Engllali  elm.  And  of  wbat  were  the 
alides  madef — Teak  wuud.  Did  yoa  happen  to  know  where  the  teak  wood  for  the 
ahdea  was  obtained t— Yea.  Wheret— At  Hr.  MlUer'a.  At  Hr.  Uiller's  yanlT— Yes." 
It  is  right  to  state  that  in  croaa-examination  he  waa  aaked  whether  Mr.  Miller  dealt  in 
timber,  and  he  aaid  that  he  did.  It  ia  for  your  lord^pa  to  Judge  of  the  weight  of 
that  part  of  the  evideuce. 

I  do  not  think  that  there  la  anything  more  which  I  need  tronble  yoor  lordehipa  with 
npon  that  aal^ect.    I  will  not  read  anything  to  which  excgitton  ie  taken,  ana  about 


Thick  there  might  be  a  diapnte  aa  to  whe£er  it  waa  lawnL    I  do  not  know:  yoor 

„...,^__:„j;a  ,..,.f .._.,___    .,    ., ,_.,.... i_7 .... 

oh  the 
board  the  Alexandra  after  receiving  a  certain  order,  and  in  consequence  of  that 


iudge.  Let  it  be  conaidered  nnreod,  ifyonr  lordahips  think  that  it  waa  an 
h  the  oonrt  onght  to  have  allowed.  Hodj^aon  ia  aaked  at  the  bottom  of 
e  lop  of  page  66  (hia.  He  apeaks  of  taking  the  clencbea  and  the  bolts 
Alexandra  after  receiving  a  certain  order,  and  in  consequence  of  that 
order.  Then  be  ia  asked,  at  the  t>ottom  of  page  5^,  "  Do  yon  recollect  pocking  any  of 
the  guns  that  were  made  at  that  time  t— no,  not  the  large  onee ;  I  packed  the  small 
ones.  How  many  gons  were  therefor  that  jobT"  The  answer  la,  "Intended  for  the 
boat,  three."  Then  Sir  Hugh  Uaima  says,  "  Really  my  friend  ought  not  to  put  such 
qnealiona.  I  object  to  my  mend  patting  his  question  in  that  way,  'for  tbatjob.'  We 
nave  not  heard  tiiat  there  were  any  guns  for  any  Job  yet."  I  cannot  help  thinking 
s  legitimate,  and  that  the  Jury  woiud  have  been  able  to  apply  it. 


doubt  about  it. 


,4ia"8'^' 
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I  now  oamB  to  tbe  cvldenoe  h  to  the  intent  and  the  poipow.  I  mid  that  irheti  I  had 
gtma  throagh  thai  evideiica,  I  wonld  exunlne  its  proper  gipplimtioD  irith  respect  to 
uie  mat  of  Fariiaiiunit.  Tour  ktrdaliipa  will  ntmeinber  thst  I  have  Already  sud  that 
I  GouBider  Uie  claiue  in  the  act  of  Poniament  oleaily  and  distinctly  to  lay  thU  down: 
that  ai^  speciee  whataoeTer  of  fhmiBhing  and  Btdng,  or  of  eqntpment,  is  against  the 
vUoae,  u  It  be  with  Intent  or  in  aider  that  the  ship  or  vceael  Bhail  be  employed  in  the 
belligereat  service  of  a  foreign  people  or  atale,  against  peraone  with  whom  her 
H^]ea^  la  not  at  wac,  and  that  It  is  wholly  imimportaDt  In  Uiat  point  of  -view,  whether 
t^  paitionlar  ftamltnre.  the  partienlar  fitting,  or  Utt  partieoUT  eaniptnent,  is  of  a 
cbanoter  ^rtiloli  would  be  equally  uaeAil  In  udpe  not  UF  a  wariike  kind,  or  not;  and 
tt  is  not  neoeeaary  that  it  Aoold  hare  a  med£e  eharaoter.  it  tlie  warlike  deelinatlon 
and  porpoee  of  toe  use  and  employnient  of  the  ship  is  maae  out.  I  think  that  I  haTS 
at  all  eTeote  giTcn  your  loidahlpa  OTidenoe  quite  enoorii  ta  make  it  clear  (and  that 
evidence  te  not  oohbadieted)  that  this  ship  was  specially  adapted  in  her  oonitraction 
and  in  her  bulwarks  more  parttqrilariy  for  warlike  pnrposM,  was  built  for  warlike 

Enrposes,  and  that  she  was  eenlpped,  fitted  ont,  and  famished,  defaelo,  so  as  to  enable 
er  to  take  the  seas  at  the  time  when  she  was  selied.  I  now  come  t«  the  evidence 
bearing  upon  the  qncetlon  of  intent.  It  stands  thns;  Uy  lords,  we  proved  in  a 
manner,  which  I  shoald  have  thonght  clear  beyond  the  possibility  of  doubt,  and  whiolt 
was  wholly  nneoDtradioted,  that  t£ese  things  were  done  under  the  superlntendeuce  and 
with  the  fnter&ience  of  the  persons  whom  we  proved  to  have  been  the  agente  oC  the 
Confederate  State*,  for  the  parpoeee  of  their  ww  service,  and  those  persons,  mv  lords, 
are  these:  Certain  Bulloch  in  the  first  place,  specially  sent  to  this  country  Rtr  that 
pnipnae,  specially  sent  to  this  coontry  mAuifeetly  to  organise  here  the  means  ot  taxiy- 
uif  <m  war  on  the  aeas,  as  the  servant  and  the  offloer  of  the  Confoierato  States;  Mr. 
HamiltoB,  another  officer  and  servant  of  the  Confbderato  States  obvionely  employed 
foi  like  purposes;  the  firm  of  Heesrs.  Fraser,  TienhoUn,  and  Company,  mentionea  in 
the  iufbimatLon. 
Ht.  BuoN  Chankzli,  I  did  not  catoh  Mr.  Hamilton  in  yonr  opening  of  Hie  tnfoima- 

Ht.  Attobkbt  Gsneiul.  No,  my  lord,  when  the  information  was  ffied  he  was  not 
known  to  ns;  be  is  not  namedj  we  sav  "dlvem  persons  unknown,"  which  is  qnite 
lawful.  Of  coarse  with  regard  to  him  tnere  was  not  the  iame  notioe  apouthe  fiuw  of 
the  infbnnation  that  there  woe  as  to  the  others. 

Hr.  RiKON  Cba^tskll.  I  nndeistand  yoo. 


Ur.  Attokmbt  QxtrsBAL.  Tben  there  is  the  firm  of  Preeer,  Trenholm,  and  Company, 

■   ■  -  lsBhfp,by 

_. JsenUei 

, ,___, we  oroved  was  the  seat  of  the  aaentsoL 

States,  who  eondneted  their  beuigcaent  burinees,  and  whopald  the  offlecss  on  board  the 


named  in  the  infinination,  interfering  with  rq;«rd  to  the  oonstruction  of  this  idim,  by 
oue  irf  thcii  partners,  nanud  Welaman,  who  we  proved  was  one  of  the  gentlemen  ai  the 
offlee  at  Uvopool,  which  we  oroved  was  the  seat  of  the  aaentsof  uie  Confederate 


Alabama  and  other  ships  oonatmcted  hme,  tlins  osing  the  neutr^ty  of  this  country, 
(bteu^  which  tiiose  payments  wwe  made.  Then  there  is  a  Captain  Teesler  also 
found  intwfbriug^  whom  we  proved  to  be  connected  in  like  manner  with  that  service, 
and  mote  eapacully  upon  the  occasion  of  taking  ont  to  the  Alabama  her  stores  and 
mnnitiona,  which  it  was  thonght  convenient  to  pnt  on  boazd  elsewhere  than  within  the 
territory  of  the  Qneen. 

My  liwdfl,  that  is  the  first  head  of  the  evidence  bearins  npon  this  port  of  the  cose— 
evidence  of  ret  gmUe  evidence  depending  npon  the  actuail  interference  of  theee  people, 
both  at  Meaara.  Miller's  yard  and  at  Messrs.  Fawcett's  workshops,  and  at  the  same 
time  the  moat  uneqnivooal  proof  of  their  character.  Tben  we  have,  In  addition,  the 
direct  admiasion  of  Hr.  Miller,  the  bnilder,  in  whose  poBsesBion  the  ship  was,  and  out  of 
whose  poaseedon  she  was  taken,  that  she  was  being  bnilt  onder  a  contract  entered  into 
jointly  by  Heasre.  Fraser,  Tienhofan,  and  Company,  and  Messrs.  Fawcett  and  Company 
with  the  Confederate  Stwtes  to  be  employed  in  their  service. 

Now  I  will  first  of  all  give  yonr  lordships  the  evidence  which  qnaliflee  the  persons 
whom  I  have  named  as  the  agents  in  this  conntiy  of  the  Confederate  States.  The  pTUof 
of  tliat  is  principaUy  to  be  found  in  the  evidence  of  two  persons,  named  ToDge  and 
Chapman.  How,  my  lords,  I  may  say  one  word  with  reeard  to  the  line  of  cross-exami- 
nation adopted  as  to  those  wltoesses,  and  the  course  taken  in  addressing  the  jury,  by 
toe  very  able  counsel  who  then  appeared  for  the  clidmants.  There  were  no  other 
witnesses  who  were  damaged  tbe  least  in  croes-eiamination  In  any  sense,  but  certain 
tliiDgB  ^ipeared  with  regard  to  theee  gentlemen  which  are  no  donbt  very  fairly  open 
to  obaeiration.  Tonr  lordships  will  hear  what  those  things  were  in  time,  bnt  yon 
will  «>.^  that  every  word  which  oonld  be  founded  upon  that  o-"— -"-""■'■'"♦'""  ""^ 


merely  in  vr^MMum,  and  conld  not  posaibly  be  oddreseed  to  any  candid  mind  for  the 
purpose  of  infloencing  a  determination  aooording  to  the  truth  of  Uie  evidence,  because 
what  these  witneesea  proved  did  not  rest  npon  any  doubtful  matter ;  it  was  established 
and  confirmed,  not  merely  by  their  statements  but  by  the  docnments  which  w 


duced  and  placed  beyond  tae  reach  <tf  conteoveray,  some  of  them  produced  by  these 
gentlemen  thwnselvee,  Heesrs.  Fawoett,  Praton,  and  Company,  or  Messrs.  Fraser, 
l^ranholm,  and  Company,  whose  cboractOT  was  in  question,  and  there  conld  be  theio- 
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ton  no  donbt  whatever  aa  Ut  the  facta  whicb  they  prared  whetiier  those  vete  nituetaM 
of  a  kind  which  In  other  regpecta  one  nonld  like  to  be  identified  with  or  not.  I  am 
going  to  i^ve  yon  tiie  evidence  wbioli  they  gire.    I  will  take  fliat  the  evidenee  of 

'Die  QuxEN'a  Aim-ocatk.  It  ia  at  page  113." 

Ur.  Attobnkt  Grhbiul.  1  will  firat  of  all  take  what  he  provea  aa  to  CapUdo 
Bulloch,  and  afterward  what  he  ahowe  as  to  Mr.  Hamilton,  and  then  what  be  jtfovea 
aa  to  Obtain  Tcaaier.  Page  120  is  the  first  place  that  I  i'efertanow.  Hr.  Yonge  atatee 
tjiat  ho  IS  a  native  of  the  8tat«  of  OeorKia,  and  was  for  some  time  paymaster  on  boaid 
the  Alabama.  He  saya  that  he  oame  amn  the  port  of  Wilmington  in  Korth  Cainlitia, 
in  a  ahip  called  the  Annie  Childs,  to  Liverpool,  arriving  at  Liverpool  on  the  Ilth  of 
Hanh,  IS&L  He  is  oskedj  "  In  what  employment  had  yon  been  previouely  to  tearing 
WilmiogtAnl — 1  haid  been  a  clerk  in  tlie  paymastei'e  (dice  on  the  foreign  station  at 
HKvannah  in  Oeoripa.  Was  Savannah  «  naral  atationt— Tea,  it  w^  at  that  tiaM,  it 
«  had  bren  previonsly  t«  this  war.    At  that  tima  it  was  nsed  aa  a  naval  atatlan  f — 

,, .. .    „„,u <■_. — ^-  < ■"— --" -a  yoB  ware  a  olork  in 

with  the  oonfMerate 


in  the  Annie  Cliilda^"  He  came  with  me  as  far  aa  Qneenstown,  and  then  he  left  the 
ahip  and  went  on  land,  bnt  we  came  over  together  in  the  same  venae!.  Do  yon  know 
ftvDi  what  yon  saw  at  Savannah  whether  Bolloch  was  in  any  capacity  In  the  oontM- 
erate  aervice  t— I  never  saw  Captain  Bulloch's  appointment,  bnt  I  know  that  he  acted 
fbr  the  confederate  government.  In  the  navy,  the  military,  or  what  servioeT — In  the 
navy.  He  acted  In  the  confederate  uavyf — In  the  oonfbderate  navy.  Lord  Chief 
Barov.  Did  he  command  aveaeelt— No,  he  did  not  command  any  vessel.  TheATTOHMEY 
Okneiuj..  Did  you  act  fora  time  ae  Ilis  secretarv  t— I  did.  And  acting  as  hia  secretary, 
and  communicating  with  him  as  yonr  priitcipal,  do  you  know  that  be  did  act  or  not 
with  reference  to  the  confederate  navy  I— I  know  that  he  acted,  because  I  saw  all  the 
letteis  of  the  secretary  of  tlie  navy  to  him  aud  hit  ropliea  to  those  letters.  Was  it  a 
part  of  your  boainess  to  mal^e  copies  of  those  various  commnnleatioos ! — I  copied  all 
his  letters ;  tliero  may  have  been  a  siugle  letter  which  I  did  not  cuny."  Then  he  saya 
that  he  knows  Mr.  Mallory'a  signature  tu  certain  letters  which  I  will  not  refer  to  now. 

Then  going  to  page  124,t  (I  wiU  resDme  this  about  Captain  Bnlloch,)  the  queation  ia 
aake^  "  On  your  arrival  at  Liverpool,  with  whom,  if  with  any  one,  did  yon  first  cMnmnni- 
cateT" — The  witness  says,  "Do  you  mean  last  year)"  The  attorney  general  bmv,  "I 
mean  when  yon  came  to  Liveriioot  from  Wilmington,  in  the  month  at  March,  I9si  t — I 
was  in  communication  all  the  time  with  Captain  Bnlloch." 

The  Quesn's  Advocatb.  That  ia  at  the  bottom  of  page  117,  my  lord. 

Hr.  ATTonNET  Qenkkal.  "You  came  with  Captain  Bnlloch  t— I  came  with  C^»tain 
Bnlloch.  And  did  you  take  oouneel  with  him,  and  did  he  direct  genemlly  what  you 
should  doT — Yes,  he  did.  Shortly  after  yonr  arrival  at  Liverpool,  did  Captain  Bnlloch 
introduce  you  to  any  meroantile  firm  there! — Yes,  to  the  firm  of  Fraser,  iTenholm,  and 
Company.  Then  the  names  of  the  partners  are  mentioned.  "  Did  you  commaoicato 
with  the  Arm  of  Piaser,  Trenholm,  and  CompanyT — I  did."  He  mentions  Hr.  Arm- 
Btrong,  who  ia  one  of  them  f — "  He  was  the  principal  penon  that  1  had  any  bnaiaeae 
with.  You  did  see  llr.  Priolean  and  Mr.  Welsman  f — Yea.  Aa  monlMrs  of  the  firm  T — 
Yee." 


Mr.  Attornky  Gbnerai^  "Yon  say  yon  were  introdnced  to  those  peraonsf'  (that  ia, 
to  the  members  of  the  Hrm  of  Fraser,  Trenholm  and  Company.)  'Who  io^vdnced 
jou  t— I  was  introdnced  by  Captain  Bulloch.  Did  you  see  Captain  Bnlloch  there  Irom 
time  totimeat  the  office  of  (Yaaer,  Trenholm,  anil  Company! — I  did."  He  is  asked: 
"  1  thought  yoD  aud  (I  want  to  t>e  certain)  that  you  yonneuT  were  tliere  nearly  every 
dayl^Tearly  every  day.  By  the  direction  of  Captain  Bnlloch !— Yes ;  I  had  to  meet 
him  there  sometimes.  Were  theae  meetings  between  Captain  Bnlloch  aud  yourself  on 
matten  of  bnainees  f    I  will  not  at  present  ask  what  the  busineea  wan,  bnt  1  meisly 


confine  myself  to  the  queation,  were  your  meetings  upon  matters  of  bneineea  t — They 

' "--  that  was  not  always  the  case.    Bnt  prinoiptOly  t— They  were  princi- 

On  the  business  on  whirh  yon  had  come  over! — Yes."  Then  he  ia 
aefand :  "  Do  you  remember  ivhcther  there  was  a  room  in  the  ofHoe  or  bonse  of  boslncM 
'  of  Fraser,  TrenhoLo),  and  Cotiipany  particnlm'ly  nsed  by  Captain  BullochT— Then 
waa  a  room  used  by  them,  the  only  room  in  which  we  wrote  onr  lettors  and  transacted 
onr  busiuees  generally.  It  was  used,  you  say,  by  them  T— By  Captain  Bulloch  and  by 
U^OT  Hnghea,  a  gentleman  of  the  war  department.  Then  there  was  one  room  used 
*  See  p*g«  M.  t  See  page  «.         ;  See  pug*  W. 
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VArticHlU'lr  by  CapUiu  Bulloch  for  U*  bnalnew  T— Tm."  That  ma  the  room  in  which 
tlie  witnoH  traiunctcd  boiiinesa  with  Captain  BnUiich.  Th«a  be  meutioni  that  amoDK 
othen  with  trlioin  be  oMd  to  transact  bnaineBB  there  in  the  offi«e  was  M^or  EoKhes, 
of  the  ooufederote  army,  and  then  he  mentions  some  other  people,  which  I  wilf  not 
dwell  apon.  Then,  at  pase  130,  he  in  aaked  thia :  He  mentions  )foln|;  oat  with  certain 
other  people  on  botud  the  Alabama  &om  LiverpooL  t  should  mention  that  at  pa^  129* 
he  says  that  he  remained  at  Liverpool  from  the  11th  of  March  to  the  29th  of  July,  1863, 
•ltd  UMt  he  then  left  Liverpool  in  tlie  AlabanuL,  which  wm  then  called  the  Borica. 

T. ^^-^  .^  _g  (^  ,,,g^  ^^^^  ^y  Me«ra.  Uiii.     "When  that  vessel  left,  she 

„  i„_j.    w-.u .  _ii  j_  .i_  "vay  of  armament.    While  ym 

,  — . -je  confederate  flag  and  psM  t. 

the  caramaod  of  Captain  Bemmcs  as  a  ship  of  watf — She  did.  All  that  yon  saw  I — I 
saw  it"  Then  he  mentions  one  or  two  other  ofSceTs  who  went  with  him  in  the  Ala- 
hsma,  and  some  who  went  in  anothM  vetMl,  the  Bahama,  which  met  her  at  the  ren- 
deETOos  elsewhere. 

TheQiTBBM'e  Adtocite.  That  isat  paini  1S3. 

Ur.  Attoknet  Qdihul.  "  Captain  Bnlloob  went  ont  and  returned  in  the  Bahama  T — 
Tea,"  (to  meet  the  Alabama.)  "  Leav ins  Captain  Senimes  and  other  offloeis  in  the  Ala- 
bamaf— Yee.  Befbre  yon  left  Llverpo^  in  the  Alabama,  were  yoa  employed  as  pay- 
'  masterT — I  acted  in  that  ca^f  tf.  Yon  acted  u  pdymastei  in  Uie  confederate  navy  T — 
In  iba  confederate  navy.  We  will  see  what  you  did ;  you  continued  to  act  in  that 
capacity  for  some  time  t-~Dnring  the  entirti  tune  I  was  in  Liverpool  I  acted  in  that 
capacity.  And  yon  made  payments  in  that  capacity  T — Yes ;  I  continued  to  make  pay- 
ments m  that  capacity."  Then  a  paper  is  pnt  into  his  hand,  which  he  proves  to  be 
■igned  1^  Captain  Bmlooh.  "  Look  at  that  paper  and  tell  me  is  that  the  signature  of 
the  gentleoian  yoa  have  described  as  Captain  BollochT — That  is  it."  He  says  thatr 
Ae  appoistmenl  was  made  oat,  and  then  be  says  that  paymentB  were  made.  I  will 
oonie  to  the  payments  presently.  Now  witli  recard  to  the  paper— the  paper  yon  will 
find  in  page  11  of  the  iq»peudix  to  the  larger  tMKik.  it  is  not  printed  in  the  smaller 
book  -and  itia  intbeaetcmiB:  "Liverpool,  30th  July,  1862,  addresBed  to  Clarence  R. 
Yoage,  Boting  assistant  paymaster  C.  S.  N.,"  (which,  I  euppoee,  means  Confedeiaba 
Btatea  navy.)  "Sir:  By  virtae  of  anthoHty  granted  me  by  the  Hon.  S.  S.  Mallory, 
■ecretary  of  tjie  nav^  of  the  Confederate  States,  I  hereby  appoint  you  an  acting  b(-"' 


respeouQlly,  Jaa.  D.  Bulloch,  commander  C.  S.  navy."    Hy  lord^  n 
iu«nt  be  acted,  and  Messrs.  Fraser,  Trenholm  and  Company  made  tbrouKh  him  large 
paymenta  «)  behalf  of  the  Confederate  States  to  the  different  ofUcers  and  peisi 
.......  .  ■     -  ■  ,t:  "This 


were  to  be  paid.    Ooing  back  to  pace  131,t  he  gives  an  acoonnt  of  that :  "  Ttds  paper," 
he  says  at  the  bottom  of  page  130,^'  was  given  to  nie  on  board  the  Alabama  tJie  day 


left ;  I  think  we  were  away  at  that  time  m  Moelfira  Bay."  That  la  in  Wales.  "  While 
TOO  acted  as  paymaster  in  Liverpool,  as  I  nnderstaud  yon,  yon  had  not  any  writing 
which  authorized  vou  to  do  soT — I  had  no  writing.  But  Captain  Bulloch  was  there 
in  Liverpool,  who  knew  of  tbe  payments  that  you  were  making  from  time  to  time  T — 
He  did ;  that  Is  the  only  writins  in  which  my  name  appears  as  paymaster.  Yon  say 
yon  acted  as  pavmaster  I — Yes.  You  have  told  as  iu  what  nay ;  altnongb  you  had  no 
writing,  were  tneie  any  directions  or  orders  given  to  yon  to  act  in  that  capacity  t — 
There  were.  By  wbomT — By  Captain  Bulloch.  But  they  were  not  writtent — Not 
written."  That  is,  while  he  was  at  Liverpool.  "Yoa  made  payments  to  varioos  per- 
•ons^  wen  thoce  persona  in  the  confederate  service  to  whom  yon  made  these  payments  T — 
I  have  made  paymeuta  to  tbe  offioers ;  I  kuow  the  persons  I  made  the  payments  to 
ware  in  the  ooD&derate  navy.  Who  supplied  the  money  T — I  made  requisitioni  to 
Ooptaun  Bnllooh  for  the  amonat,  and  I  received  an  order  &»m  him  to  pay  the  moneys 
either  b*  elteok  or  money  itself.  That  was  the  way  in  which  ^on  reoeived  we  money  t- 
Yes.  How  did  yoa  sot  tbe  money  T — I  wax  to  make  reaniaitloDfl  fbr  the  amountl 
required  at  the  end  M  each  month.  From  Captain  Bnllocn  t — From  Captain  Bulloch. 
Bow  did  he  pay  yooT — He  would  g'  ...  —  .   ,  , 

Conipaiiy.    Yon  eay  that  the  monej 

CotDpaoy;  on  the  oeeoeione  of  tbe  m . ^ , j 

any  owdcx  or  anything  of  the  kind  t — I  oeliverad  Captain  Bnllocb's  order."  Then  the 
oraeia  heiug  oalled  lor  ate  prodnced  by  Messrs.  Fraser,  Treubolm  and  Company,  and 
yoor  loidsli&a  will  find  at  pase  l^iSt  the  form  of  them :  "  Liverpool,  1st  May,  1862, 
addresMd,  Mbams.  Fraatx,  Tienholm,  and  Qomptuiy,  signed,  James  D.  Bnlloch.  Fay  to 
tbe  <Hdei  of  C.  S.  Yonge,  assistant  paymaster,  on  acoonnt  of  officers'  pa^."  Then  there 
•re  aerenJ  ocden  ^Tarione  amounts,  not  inconsiderable  in  tbe  whole. 

Hy  lord*,  I  think  Oat  Captain  Bnllocb's  obaraotei  is  as  well  establifibed  by  that 

eridtonoe  as  ai^hing  in  tike  world  can  be.    At  pages  134  and  135  there  Is  a  further 

examination  of  the  same  witness  alxiut  the  docnment,  which  I  have  read  to  your  loid- 

■  Bee  page  W.  I  See  pose  S9.  ;  Sea  page  in. 
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■Ups,  appointing  him  Mymaoter;  I  do  not  think  tlwt  I  need  read  that,  there  h«  eootb 
>  paymento  oonneoted  with  it. 

Then,  Ur.  Yonge  klao  givea  evidence  aoDoemin|  Mr.  HMnQtoD,  wboae  name  I  hare 
mentioned  to  your  lardahips.  At  pagee  133  and  134  of  the  Hnall  wxA  be  mentlona  the 
namea  of  aevenl  ofBoeia  iii  the  oonlederate  aeirlee  to  whom,  ae  paymaater  nnder  tlie 
appointment  which  I  have  read,  fae  has  paid  variona  soma  of  money. 

The  Qcexn'B  AnvocATB.  That  Ib  at  page  lU.' 

Mr.  Attorkbt  Oknekai.  AmoDE  others  he  mentions  Captain  Bnlloefa,  and  himadf, 
too,  and  then  he  mentions  J.  R.  Hamilton ;  yon  will  find  elsewhere,  I  think,  that  the 
name  is  John  Randolf  Hamilbm.  He  says:  "I  hare  paid  (among  others)  Jno.  R.  Ham- 
ilton money.  Ton  hare  paid  ofScen^  pay  to  tbem  1—1  have.  When  ^on  say  yon  paid 
offlcers'  pay  to  Hamilton  and  to  those  outers,  was  the  pay  of  offloers  id  the  army  or  in 
the  navy  I — It  was  the  pay  of  offloera  In  the  navr.  Altogether  t — Altogstbor.  T  snp- 
pMe  the  pHment  rariea  aooMding  to  the  rank  or  the  oEBfoer  t — Aooording  to  the  ntnk. 
What  pay  m  a  rank  did  yon  malu  to  Hr.  Hamilton  t — As  a  Uentenant.  A  lient«nant 
In  the  navy  t — The  pay  m  a  Uentenant  in  the  navy  aooording  to  the  length  of  time 
they  had  been  in  the  navy.  I  do  not  know  whether  yon  happen  to  have  Known  Hr, 
Hamilton  befta«t— I  did.  As  whatt— As  lientenant.  In  the  confederate  navyf — Tea: 
in  the  confederate  navy.  Was  that  in  a  Confederate  8t«t«  l^ln  the  Confederate  States." 
Hum  he  is  asked;  "Do  yon  happen  to  know  when  Hr.  Hamilton  oame  toEnglandf 
And  be  says :  "  I  know  within  a  day  or  two  from  my  own  knowledge.  Did  Be  come 
before  yon  or  after  yon  t — He  ctune  some  time  after  me.  Did  yon  leave  Mr.  Hamiltcm 
in  Liverpool  when  yoa  went  ont  with  the  Alabama  f — I  did."    And  he  baa  not  aeen 


Then,  with  regard  to  Captain  Tessier,  at  page  138  of  the  evidence  of  the  same  witness, 

he  speeka  of  the  Bahama  ss  coming  ont  frmn  Liverpool  to  meet  the  Alabama,  bringing 

IB  and  naval  stores  and  monitions  of  war,  which  were  tiandilpped  there,  and  the 


gnnBand  i — , „ — 

Bahama,  he  st^a,  wss  at  that  time  nnder  the  command  of  Captain  TeSBier. 

The  Quekk's  Aptooatb.  That  is  at  page  130,t  at  the  bottom. 

Ht.  AiTORMKY  QKMXiui.  Then  he  mendona  what  stores  were  received  fiom  the  Ba- 


Kafslake — who  ■*  ,  .  . 
think,  that  at  one  time  ta  other  there  had  been  a  perfect  Intimaoy  witlt  the  history  <tf 
thla  gentjeman,  and  it  was  hnmght  oat  in  oroaa.«aminBtion  that  he  was  eertainJy  a 
man  of  morality  br  no  means  nnlmpeaohable ;  that  he  bad  formed  a  connexion  with  a 
black  woman  who  had  passed  as  his  wife,  and  whom  he  had  deserted  at  Liverpool  nndet 
cirCDmstoDoei  which  I  cannot  represent  as  creditable;  that  this  blnck  woman  bad  a 
black  boy,  and  that  this  lieutenant  and  paymaster  In  the  confediirat«  service,  "raised,'' 
as  I  think  he  described  himself,  in  the  State  of  Georgia,  had  suggested  that  a  little 
money  might  lie  made  of  the  black  boy—lhat  be  mi^I  be  sold.  My  learned  friend 
the  atlome^  genera),  in  his  reply,  made  some  observations  which  the  learned  Chief 
Baion  deaonlwd  as  an  atteibpt  to  whitewash  Ur.  C.  B.  Tooge.  Far  be  It  bvm  me,  and 
I  think  U  was  very  fitr  from  the  intention  of  the  attorney  geoenl,  to  wMtewash  any 
acta  of  that  description.  Bnt  what  the  attorn^  general  said,  I  take  the  liberty  of  re- 
peating to  yonr  lordBhipi,  namely,  that  all  criticism,  however  disagreeable  it  mi^t 
poaaibly  be  to  Hr.  C.  R.  lonse,  had  no  bearing  whatever  apon  the  evidence  which  I 
read  to  yonr  lordships,  whlco  was  accredited  by  the  Wars  ser^ila  nod  tJiersi/wfabv 
the  docnmenlfl  preaentsd  by  Hessrs.  Fraser,  IVenbolm  and  Company  themselves,  and 
Captain  Bollooh,  and  against  which  there  was  do  Impntation.  This  waa  the  white- 
washing.  It  was  no  whitewBahing  at  all,  It  was  the  simple  tmth.  We  In  England  are 
aocostomed  to  liberty,  we  have  no  power  of  selling  black  man  or  white  man,  bnt  this 
man  oame  Bcma  a  countiy  where  these  things  are  common,  wlMa«  that  practice  extots, 
and  yon  are  not  to  sniipoac  that  a  man  bred  np  in  the  morality  of  slavery  would  look 
upon  tfanaactions  of  that  kind  aa  we  do:  and  a  nian  who  is  employed  in  SQch  a  serrloe 
as  that  of  bnming  and  deetroyinff  all  tne  taerchauts'  ships  tliat  can  be  met  with  npon 
the  wide  ocean  is  of  coarse  not  likely  to  be  a  man  of  very  tender  nature  and  one  who 
Rhrinka  very  much  from  act«  which  we  shrink  from  and  ought  to  shrink  fhon.  Tliereoan 
be  no  doubt  whatever  that  in  the  Confederate  Btates  he  would  have  been  a  perfectly  good 
wItncae,nDtwIthBtandingtheBelUnKof  ablackboy;  we  know  that  In  those  States  they 
do  not  allow  a  black  boy  or  a  black  man  or  woman  to  come  into  the  witness-box  and 
tell  tiis  or  bet  own  story,  whatever  may  have  been  the  evil  done,  lliercfore  all  that 
waa  mere  ol^»-trap;  it  had  no  beuing  whatever  upon  the  gOMtion  whether  these 
written  doeumenta  did  or  did  not  prove  th^t  to  prove  which  Me  witness  waa  Iwonriit 
forward,  namely,  to  prove  the  agenoy  of  Captain  Bnllooh  for  tlie  Confederate  States. 
The  dootuueuta  were  the  material  things,  nobody  could  dlacredlt  It,  tbcas  doeumenta 
which  were  produced  by  Messm.  Fi^wr,  Trenbolm  and  Company  tbemaelvea,  and 
therefore  I  say  that  fbr  the  sole  purpose  fbr  which  that  witness  was  produoed  the  clever 
: — a —  ^j,^  y^g  el*^[»nt  vituperation  of  my  learned  friend  Sir  Hugh  C^ms 
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irupatftctlylmlOTKDt;  it  wu  bedde  tiie  mark,  tt  did  not  tend  to  diaondit  the  te«ti- 
■nony  DMo  tM  oiJy  point  on  irliioh  H  VM  brcHight  fbrWKrd,  becuue  It  did  not  rest  npon 
tbo  word  of  C.  H.  lonm,  it  nsted  upon  the  ooti  of  C^>t>ii)  Ballooli,  npoo  the  aoti  of 
Mmkb.  Fnaer,  Trenhobn  Mod  Comrao  j — the  p^ynienta  aetnalir  made  by  them  to  him 
in  thmt  ot^MUuty  in  which  he  ewoTO  that  be  noted  and  by  Ckptaui  Bollooh's  order — and 
tbanfore  it  waa  totally  impowible  for  any  Jniy  or  any  judge  who  Iiad  the  truth  in  view 
to  be  misled  by  any  eloquent  declamation  mm  beliering  that  those  loote  which  the 
doeomenteproTedweratherealbctaintfaecaae,  and  we  wanted  nothingfromHr.  Yange, 
«xoept  to  proTetheobaiaoter  and  af^ency  of  Captain  Bnlloch.  '£xaetlytbe  same  remark 
mpuea  to  another  wltueM,aeaiiut  whom  there  waanotqniteBomndi  to  be  aai^  namely, 
Mr.  Cbapman,  who  stated  MmMlf  that  he  went  under  false  ool<«i  into  the  office  of 
MeMW.  Praaer,  T      ■   -  -  ~  -  


,    stifyinK  tl      .  ....        

e  actinca  of  Hf.  Hamilton  and  tbe  aotineB  trf  C^tain  Bnllooh,  aa  to  toe  Alex- 
andra. Your  loMshipa  will  praaently  hear  from  de  evidence  we  wantod  to  know  their 
ebaiacters,  and  who  and  what  they  were,  and  I  a^  It  iautteriy  immaterial  whether  Hr. 


^^>^ 


acted  honoiably  or  not,  and  wheOier  or  not  Ur.  Tonge  ia  to  be  indged  by  tbe 

Ini^lish  or  (Jeoigian  morality,  when  he  talks  of  selliDK  a  black  boy.    It  is  at- 

impoeeible  to  doubt  the  evidence  of  those  penons  as  to  Uie  oharacter  of  Captain 


Mr.  Attornkt  Oenkrai.  My  lords,  Ur.  Chapman  stated  that  he  waa  of  no  occupation. 
Be  came  to  England  abont  fonr  months  before  hie  examination,  and  waa  at  Liiverpool, 
he  saya,  about  "two  months  ago."  "At  that  time  had  yon  bnsineas  on  which  you 
wanted  to  see  a  pereon  by  the  name  of  Captain  Bnlloc&T — I  wiahed  to  see  Captain 
BuBoch."  He  went  to  see  him  at  the  office  of  Meaara.  Fraaer,  Trenholm  and  Company. 
"Was  Cuitoin  BuUoch  a  penon  you  were  acquainted  witb  In  Ameriaal — He  was."  He 
wrnit  to  that  office  to  aee  Captain  BDllofih  about  the  first  of  April,  and  went  there  more 
titan  once.  Upon  the  Bnt  occasion  be  saw  one  of  ■the  members  of  the  Arm,  Mr.  Priolean, 
and  it  was  titen  be  spoke  as  if  he  was  a  secessionist.  He  sws  he  saw  the  oonfbderate 
flas,  then  he  says  that  hf  was  aoqoainted  with  Yonge  In  the  United  States  and  met  his 
win  (that  is  this  black  woman  who  passed  as  hie  wife)  in  Lirerpocd,  and  she  intmsted 
this  witness  with  the  letteia,  whieh  letters  wei4  obtained  from  him,  and  which  were 
the  letten  which  were  prored  b;;  ^ooge  to  which  I  have  referred.  I  pass  over  that 
and  oome  to  what  he  says  at  pace  115.  He  ealled  again  and  saw  Ciqttein  Bnllooh  Hid 
conferred  with  him  upon  the  subject  of  those  letters  at  MessiB.  Fraser,  Trenbolm  and 
Company's  office  a  second  time. 

The  Qeeen'8  Advocate.  That  is  at  page  109,  toward  the  end. 

Mr.  AiTOBNET  Oemeiui.  Then,  with  legaid  to  Hr.  Hunilton,  at  the  bottom  of  p^|e 
117,  he  is  asked  this. 

iV  Quebn's  Aiivooate.  It  is  pwe  lilt  of  tbe  other  book. 

Mr.  Attornbt  Oenbrai.  "  How,  Mr.  Cbapman,  while  yon  were  at  that  office,  that  1^ 
the  office  of  Me88ra.FraAer,TTeiiholTi>  and  Company,  witn  Captain  Bulloch,  did  any  one 
else  come  in  t—Hr.  Hamilton.  Who  waa  Mr.  Hamilton,  waa  he  a  person  known  to  yoa 
before  1—Tes,  be  was.  What  waa  he  f— The  son  of  General  James  Hamilton,  of  Sontfa 
Carolina,  formerly  governor  of  that  Stat^,  and  he  waa  himself  a  lieutenant  in  the  service 
ofthe  United  Slates  until  the  year  Igtil."  lUiink  that  that  issuffldent;  wehavethe 
■cwmnt  of  his  subsequent  career  irom  Mr.  Yonfre,  and  we  all  know  that  that  waa  the 
thoe  at  which  Sontii  Carolina  seceded  from  the  United  States,  and  when  the  seceaalon 

f  think  tbat  I  need  not  trooble  yonr  lordshlpa  with  more  npon  that  matter.  I  cow 
oome  to  the  acta  and  intervention  of  the  different  perHons  whom  I  have  named,  Captain 
Bulloch,  Hi.  Hamilton,  Captain  Tesaicr,  and  Mr.  Welsman,  one  <rf'  the  partners  in  the 
firmof  Fraaer,  Treuholm  and  Company,  with  regard  to  the  Alexandra.  I  think  I  have 
■offlciently  proved  that  we  qualified  and  gave  a  character  to  tboae  persons,  and 
eatabliahed  the  nndonbted  &ot  that  they  were  at  Liverpool  acting  as  the  agents  for 
tbe  belligerent  aervioB  of  the  Confederate  States.  Now  the  first  witness  that  I  will 
refer  to  is  Acton,  who  ia  the  watchman  at  Mlller'a  yard,  and  whose  evidence  is  at  page 
3&  of  the  small  book. 

The  Qdsbn'b  Advocatx.  And38t  of  tbe  large  book. 

Ur.  Attornbt  Obnekal.  He  is  asked  "Do  yon  know  a  person  of  the  name  of 
Hamilton,  a  Mr.  Hamilton  t — I  have  seen  him.  Have  yon  ever  seen  him  in  Messrs. 
MUler'e  y^t — I  have.  Have  yon  ever  seen  him  there  dotlug  the  course  of  the 
Imildins  of  tbe  vessel  Alexandra  I— Yes.  Have  you  seen  him  there  more  than  onoet — 
Yea.  Freqnentlj  I — Yts.  Can  you  tell  at  all  how  often  I — Yes,  oncn  a  week  or  twioe  a 
week.  Did  he  take  any  notice  of  the  Alexandra  (I  do  not  ask  yon  what)  when  he 
came  into  the  yard  t— Yea,  a  little.  Did  anybody  come  with  him  T— Yes.  On  those 
occoaionsl — Yes.  I>o  vou  know  thd  name  of  that  gentleman  t — Bulloch,  I  believe, 
Did  they  ever  look  at  the  Alexandra  together  T— Yes.  More  than  onceT— Yes."  He  did 
•  SeepsceW.  t  See  page  «.  j  Bso  page  1ft. 
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■at  koow  of  tbeli  glvtBg  ny  Mden.  "DU  joa  evcc  keu  Hr.  HmdUUri  nwab  to  Mr 
HUkr  npon  tbe  (n^ect  of  the  AloxuidrsI  I  do  not  Mkyon  wluM  be  aaid ;  lint  did  y<M 
•▼er  luiiu  himf — Ym.  Did  yon  bear  bim  do  that  mtwe  than  raioeT — Tea,  once  at  IcMt. 
Did  Ton  ever  hew  tUspenonof  tbaBMneof  Bulloeh,  that  yon  have  meatioued,  ape^k 
to  llr.  UiUert— Ym.  Upod  the  raltject  of  Hie  Alexandra t— Yea."  We  were  met  with 
M  the  objeotione  that  ire  ooold  be  aa  to  evldenoe,  and  were  reiy  oantiona  not  to  aak 
qaeattona  which  we  did  not  think  we  ought  to  praM. 

Then  I  will  p>  to  page  36,  the  next  page  beAwe  the  OTnei  oTanninatiop. 

Hie  Qusrm'b  Advocutx.    It  ia  33*  of  the  other  book. 

llr.  Attornby  Gemkiui.  "  Ah  to  Mr.  Bnllooh  and  Hr.  Hamilton  when  they  oame  t* 
the  yard,  how  did  they  get  in  I— Throogh  tbe  yard  gate.  Who  let  them  iu>— Myadf 
fin  one."  The  Lord  Dhikf  Baron  says,  "Yon  mean  tjtey  got  in  exactly  like  other 
neoplet" — I  eniipoBe  bia  lordship  metuit  people  baTing  bnaineee  there.  "  Yee,  jnat  ao.' 
The  Qubbk's  Advocate.  "  Did  they  have  an  order  or  did  they  oome  in  like  anybody 
daet— They  had  an  order  from  one  of  n».  WaetbattheonleTuanally  given  toeTerybody, 
or  was  it  a  partlcnlar  order? — No."  1  do  not  know  eiactlj[  what  that  means.  "What 
waa  itf— Oenerally  an  order  for  them  to  go  throagh,  that  is  all.  Was  it  the  nMi*l  or 
waa  it  a  paitioolar  twder  t— Not  a  patticolar  otder."  I  anppoae  it  means  in  the  nanal 
fccm.  "IjOBO  Cbixf  Buiom.  Had  the  order  anything  to  do  with  the  Alexandra  t — Nat 
that  I  amanareofl  Waait  merely  t« let  them  ^to  toe  yard  t — To  come  into  the  yaid." 
We  find  that  they  oame  onee  or  twice  a  week,  lo<Aed  at  tbe  Alexandra,  talked  aboat 
ber  toMi.  kUller,  and  bad  a  genoal  order  to  be  let  is  whenever  they  came;  that  I  think 
ia  pretty  atronc.  Then  at  page  37  of  the  same  witneas  in  his  oroaa-examination,  fa-  '- 
Mfced  abont  weae  pecmk,  aoa  be  seems  putsled  when  he  ii  aidied  a  qneatlon  a' 
Bnllooh;  he  deaoribea hi  

The  QcTSXH'e  ADTOOi 

Mr.  Attormst  Oxmci  ,  . 

•aw  him.  How  do  yon  know  bimt — I  know  htm  perfeotly  welL  How  do  yon  know 
himf— I  know  him.  Did  yon  ever  apeak  tolim  m  yonr  lifet— Yea.  What  did  yna 
•fty  to  him  I — I  do  not  know."  Then  ia  bla  re-examination  at  page  36  he  ia  a«ked, 
" Am  I  to  nnderatand  that  Mr.  Bulloch  never  did,  to  yon, give  a  namet"  (it  is  quits 
(Hear  tiiat  he  waa  known  by  that  name  in  the  yud) — "No.  Are  yon  Bare  that  ha 
oame  with  Mr.  Hamilton? — I  have  aeon  him  with  Hr.  Hamilton;"  then  he  deacilbea 
the  aort  of  man  that  Bnllooh  waa,  "a  little  man  with  dark  whiakeca  and  beard.* 
I  will  now  go  to  the  evidence  of  Carter.  We  ahall  now  find  the  activity  of  Ifr. 
HamUton  in  ttke  worksbop  of  Messrs.  Fawcett,  Preaton  and  Company — Carter^ 
evidence — it  ia  at  page  46  of  my  book. 

Tbe  QOBEN'e  Advocate.  It  la  page  43,1  I  think,  of  the  otiier  book. 

Mr.  Attornry  Qknkrai.  "While  the  machinery  was  being  prepared,"  (he  idenUflea 
it  ••  the  machinery  Intended  for  No.  S209,  which  waa  tbe  number  of  tbe  Alexandra,) 
"  were  yod  frequently  at  work  at  your  hoaineaa  of  a  carpenter  in  the  erecting  abop  I— 
Sometimes.  Is  that  tbe  shop  where  the  machinery  is  prepared  and  fitted  for  tlie  *ee- 
■el  t— 'Yes.  While  yon  were  there  did  you  ever  aee  a  gentleman  of  the  name  of  Hamil- 
ton 1 — Yea.  i  have  seen  him  there.  Did  yon  aee  him  there  frequently  or  seldom  f — I 
have  seen  him  there  pretty  ofben.  When  he  waa  there  did  yon  aee  whether  he  paid 
attention,  or  did  not  pay  attention,  to  the  maohineiyl — I  could  not  aay  that  he  did 


partlanlariy  to  anv  branch  of  it ;  I  could  not  .aee  that  he  did  to  that  branch  oC  the 
maobineiy  more  taan  to  another."  Then  the  same  witnraa  at  pace  4d  of  my  book  ia 
asked  this,  "  Have  yon  seen  from  time  to  time  Mr.  Hamilton  wiOi  Mr.  8illem  in  tbs 


l^e  Qcxbn's  Advocate.  It  Is  at  page  45]  of  the  larger  book,  the  top  of  the  pagu. 

Hr.  Attormxt  Qxnxral.  He  had  been  apeaklng  Jnat  before  of  the  guns  and  gun-oar- 
riagea  which  were  mentioned  to  yonr  lordsnipa.  ''  Have  you  Been  from  time  to  time  Mr. 
Hamilton  with  Mr.  Sillan  in  tbe  shop  t— Yes.  I  mean  at  this  time  when  the  maehineiT 
Mid  the  gaua  were  to  preparation  T— Yes.  Have  yon  at  any  time  or  times  heard  Mr. 
BiUem  apeak  of  alterations  t" — Mr.  Billem,  I  think  I  told  your  lordships,  is  a,  pnrtner  la 
the  firm  of  Fawoett,  Preston  and  Company.  "  Have  you  at  any  time  or  times  hsMd 
Hr.  Sillem  ape^  of  alterations  either  in  the  sorewa  of  the  gnn-oarrioges  or  other  mat- 
ters oonneotod  with  thermuLiD  Ur.  HamittOD'a  pieaenoeT — I  have  beard  him  make  tbe 
remark  that  he  could  make  improvements  in  tbe  compressor  screws.  Yon  bave  beaid 
Hr.  Sillem  aay  that  to  Mr.  Hamilton  t — Yea.  That  he  oould  make  improvementa  in  tlie 
oompressor  screws  1 — That  he  had  done  ao.  What  did  Mr,  Hamilton  aa^  upon  thatT — 
He  thought  it  a  great  improvement  upon  the  old  original  one.  He  said  that  T — Yea, 
Lord  Cbiek  Barok.  In  the  lookT — No,  the  oompresaor  acrewa."  Then  there  ia  tha 
evidMice  of  Hodgson,  at  page  56;  he  waa  alao  in  Uenra.  Fawoett,  Preston  and  Com- 
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iritli  Mr.  Billem,  and  inmetime^wtth  Ht.  Hsttn,"  (Mr.  Mbdii  Ib  another  member  of 
HoHrs.  F&woett  and  Company'B'flni),)  "bnt  be  was  more  often  with  Mr.  Mum."  We 
Wlked  what  he  came  aboat,  and  Sir  Hu^h  Calm*  intormpted  by  saying,  "That  ia  not 
the  pnq>er  qneation  ;  what  did  he  say  or  dot"  Then  I  asked,  "Do  yon  reoolleot  any> 
thing  M  said  in  their  preaence  in  the  paeklng-room  T — No.  Do  yon  remember  anything 
he  erer  did  in  their  prMence  I — No,  except  examining  tlie  shot  and  ehell.  Did  he  talk 
to  them  about  iti — Mr.  Siliem  and  Mr.  Hamilton  were  talking  abont  it,  I  oonld  not 
anderatand  what  they  said.  Have  yon  ever  seen  Mr.  Hamilton  at  Miller's  yard  T — I 
met  him  coming  ^ong  the  yard.  Do  yon  reoolleot  anythingMr.  Billem  aver  said  to 
Mr.  Hamilton  T  When  he  spoke  to  him  what  did  be  oall  bim  T — I  nerrer  heard  him  say 
anything.  Do  yon  racolleot  anything  being  aaid  abont  the  trench  ringa  that  weva 
being  made  for  this  ship ;  did  Mr.  Hamilton  q)Bak  to  any  of  the  partneni  or  to  Mr. 
Spaenr*  The  answer  Ib,"  Mr.  Hamiltoa  has  been  down  to  Pawoett,  Preatoti  and  Omo- 
pftny's  premiaea,  and  as  uxut  as  ho  has  gone  away  there  has  been  an  order  to  get  them 
tbinn  ready."  Sir  Hqsh  C  uura  saya,  "  Listen  to  tin  qneotian ;  did  yon  erer  hear 
Mr.  Hamilton  say  uiything  to  the  partners  on  Hie  eul^t  of  the  olenahea  I— No.  Hm 
Solicitor  Gbnbru.  Wuv  any  ordeis  given  after  Mi.  Hamilton  oame  to  the  yard  eon* 
oeniing  these  clenchee  T — Yea.  The  Lord  Chi^  Barom.  By  whom  f  The  Souoitob 
Gkkxkii.  By  any  one  of  the  partners  T — Yee,  to  get  these  np  to  the  boat ;  they  were  lA 
ft  rery  great  hnrty  for  these  elenohee  and  bolts  att&t  time.  Do  yon  recollect  whentheMi 
orders  were  given  T    Six  Hcoh  Cairns.  Was  this  by  Slllem  or  by  whom  t  ihe  tnan- 

r\  Mr.  SpeersT — Yes.  The  Soucitok  Obneral.  Do  yon  reoollect  in  what  terms 
orders  wcreffiven  t — To  see  for  bolta  and  olenchea  and  take  what  was  ready  to  the 
yard  at  onoo.  Were  those  orders  given  immediatt!lyaft«r  a  visit  from  Hamilton  T^-Tes, 
on  one  or  two  occssiona.  As  soon  as  he  had  gone  f  Yes.  Did  yon  take  the  elenehes 
Mtd  bolto  yontaelf  T — Yea,  I  did.  In  oonaeqaenoe  of  that  order! — I  snppone  so."  Bo 
that  we  have  seen  him  with  Captain  Bnllooh  twloe  a  week  in.  the  yard  looking  aS  tiie 
■hip.  He  is  seen  in  the  yard  by  this  witness,  he  eomes  and  lodes  at  the  machmery  as 
well  as  the  gmis  and  the  shot  and  the  thtH,  and  then  he  talks  to  the  partner  in  tiw 
pieaeDee  of  the  wibiem ;  be  does  not  hear  what  is  s^d,  and  t9ien  immedlatdy  trftor  his 
goteg,  more  than  ouce  ordeis  toe  given  in  a  great  bnrry  to  take  to  the  ship  some  of 
HMse  articlee  neoeeeary  for  fitting  them  ont. 

.  At  page  50  there  is  one  other  poaaage  in  the  erldenoe  of  this  lit.  Hodgwm.  He  iden- 
tiflee  Dy  their  nnmber  all  the  machinery,  clenchee,  and  belts  made  for  the  Alexandra 
by  the  number  !t209.  "Did  yon  ever  see  Mr.  Hamilton  inipootlng  that  moohlnery 
while  it  was  being  madel" 

The  Queen's  Advocats.  That  is  at  page  56.* 

Mr.  AiTdRNET  Gknerai.  "Did  yon  ever  see  Mr. Hamilton InspeotinKtbatroacfalDery 
while  it  was  being  madef  Yea,  I  have  seen  him  inspsoting  It."  l^ieii  BobinBon  is 
exunined  at  page  43. 

The  Qusem's  Asvocatb.  That  is  at  page  40t  in  the  lann  book. 

Mr.  ArroRNBT  Obmrrai-  Kobinson  was  a  UAnm,  and  Be  wm  in  Fawoett  and  Com- 
PMny's  shop  making  the  gim.oarriaKes.  He  is  asked,  "While  yoa  were  so  enmloyed 
did  Mr.  HMnilton  come  to  the  prem%esT— I  hare  seen  htm  M  times,  several  gentiemea. 
I  was  Jnet  asking  at  prMsnt  aooat  Mr.  Hamilton ;  did  he  oome  in  oompany  with  any- 
body else,  will  yoD  tell  met — I  have  seen  a  gentleman  ooUed  Mr.  Homlltoa.  Did  M 
eome  there  while  yoa  were  mating  these  gan-caiTl«Kea  ^— Yea.  Did  he  inspect  the 
making  of  the  gim-oanlageaT— Menly  looking  at  them."  That  jnst  oonflrms  it  and 
goes  to  the  same  point. 

Hy  lonls,  I  non  come  to  the  evidence  of  a  person  named  Da  Coata ;  perhaps  before 
I  read  it  I  may  mention  a  cironmstoace  alight  in  itself,  bnt  assiating  In  the  connootion 
of  these  facte,  namely,  that  the  wttneas  H<Nitc»oa  at  page  60  q)eaks  of  Terr  frequent 
comma Dicati on  at  this  time  by  notes  and  letters  between  the  two  firms  of  Fawoetti 
Piceton  and  Company,  and  Frsser,  Trenholm  and  Company. 

The  QuKKx's  AJ>vocATE.  It  is  at  page  bSi  of  the  loreer  I>ook. 

Mr.  Attorney  Obnekai.  His  evidence  is  this :  "  At  that  time  were  yon  sent  to  carry 
letters T— Yes.  TowhaCfirmsl — To  firms  all  over  Liverpool.  Among  others  did  yon 
cany  any  ih}m  Fawoett  and  Company  to  a  flrro  named  Fraaer,  Trenholm  and  Com~ 
ponyl — Several.  Was  the  oommunication  frequent  between  those  two  flrmsl — Yet. 
And  yon  often  had  to  carry  those  letters  T — Yes,  very  often." 

I  now  oome  to  the  evidence  of  Da  Costa;  and  first  of  all,  I  will  give  fonr  lordships 
what  Da  Costa  states  as  to  the  interference  in  hie  tireaence  of  Welsman,  a  partner  in 
the  firm  of  Fr^ser,  Trenholm  and  Company,  and  Captain  Teasler  with  regard  to  the 
ship.  They  ore  singlo  acts,  but  acts  which  could  only  be  referred  to  an  interest  whleh 
they  had  i  ti  her,  or  a  oontrol  and  authority  wtnoh  they  had  over  bet.    The  first  ia  at 


pus  94  of  my  copy. 
The  Qijben's  Abvooatr.  It  is  at  pwe  91  of  onrs. 
Mr.  ArtouKKT  Oknrral.  This  gentbman,  Mr.  Da  Costa,  is  a  pBtner  in  a  aleam-tag 
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box.  He  sppesred  to  me  to  lie  b  very  stnishtforwrnrd',  hooMt,  uid  ocmaiiteiit  witaeas, 
and  WM  not  slutkea  the  leaat  in  the  vorld  by  craaa-exuninatioii  on  Any  point.  It  is 
trnxj  to  call  &  man  names.  He  seema  to  be  perfeotiy  reapectable,  and  the  Ann  of  BlUler 
wd  Sons  had  been  bnlldlng  for  the  oompaDT  in  which  he  was  oonoemed  a  ship  or  tog 
called  the  Emperor,  which  was  lannohea  and  had  a  trial  trip ;  and  that  ia  what  brao^t 
him  into  oommnnioatlon  with  them  and  abont  their  yard.  He  says  this  at  page  M  of 
ray  book. 

The  Qukem'8  Advogatb.  It  ie  at  pa^  90*  of  the  other  book. 

ifr.  Attormet  OnrSKM.  He  is  asked,  "  Do  yon  know  Ur.  Welaman  and  CapbUn 
Teeaiert— I  know  Captain  Teaser  qnito  well,  Mr.  Welaman  only  xlisbtly.  Do  yon 
know  him  by  ^ht,  Mr.  Webmao,  I  meau  T— Tes.  Did  yon  over  aee  Mr.  weleman  in 
Hr.  Miller'a  yard  during  the  time  when  the  Alexandra  was  bnildtogl — I  did.  JjORd 
Chief  Baron.  Did  yoa  eee  Captain  TeasierT''  (there  was  some  obaervatian  which  inter- 
oepted  the  answer.)  *'  Is  Hr.  Welsman  a  member  of  the  firm  of  Fraaer,  Trenholm  and 
Cmnpsoy  f — He  la.  Thc^  ai«  merehanta  at  Livecpool,  I  belieTe  t— Yea.  Did  yon  see 
him  then  more  than  onee  t — Ym.  Did  he  do  aoytUng  when  he  was  there  1^1  saw  him 
giTins  orders  for  (me  of  the  men  to  work  at  this  bcwt.  That  is  the  Alexandra,  yon 
meanl — Yes.    Did  yon  see  him  doing  that  more  than  oaoe  T — llw  order,  that  was 


1  doing  I 

,       .. o" 

alwaj^a  inspecting  roond  aboaL 


only  once.    Did  yon  see  him  doing;  anything  else  beatdes  giTing  orders  T — He  was 
'    '      '     Alw^a  inapeotlng,  do  yoa  say  f — When  I  saw  bim." 


the  witness  is  asked,  "  Do  yon  know  Capb^n  TeasieT,  I  think  yon  said  yon  did  T — Quito 
welL  Have  you  seen  him  daring,  the  time  the  Alexandra  was  being  bniltf — Yes. 
More  thtui  onoeT — Yea.  Hare  yon  seen  bim  there  freqnently  f — Yes.  Have  yon  heard 
him  give  anv  otden  respecting  the  gnnboat  I"  (this  witness  had  thronghont  called  the 
Alexandra  the  gnnboat.  J — "  I  did  not  hear  him  give  any  orderB.  Have  yon  seen  liim 
doanytbingf-^e  was  always  about  her  snperin tending."  Then  I  pass  over  one  or 
two  qnestlona.  At  page  103,  I  think,  he  speaks  of  a  particular  act  done  by  Captain 
Teeeier.  There  is  a  dlsenssion.  He  is  asked  as  to  somethins  which  was  said  by  Cap- 
toin  Tessier  to  Mr.  MjUer  the  elder,  who  was  ttie  nndonbted  owner  of  the  worica. 
There  was  a  little  dieonsslon  abont  the  evidence  which  I  pass  over.  The  Lord  Chief 
Baron  held  that  he  mnat  admit  the  evidence,  and  then  tne  question  at  P^ge  103  is, 
"Tell  na  what  he  b^  with  nfeienc«  to  the  oonstmction  of  the  Alexandra.^  This  was 
to  Mi.  Miller.  "  He  wanted"  (that  is  Teaoler  wanted)  "  the  combings  of  the  hatch 
hl^er.    That  ia  what  he  said  T— Yea." 

The  Queen's  Ai>voci.tb.  It  la  at  page  98t  of  the  larcer  book,  my  lord. 

The  Attornky  Gbnkrai.  "Didhe  sav  how  mnch  higher  he  wanted  themT — Thn« 
inches,  I  think  it  was.  Of  what  hatoh  (—The  main  hatch.  Did  Mr.  Miller,  senim, 
make  any  answer  T — He  did.  What  did  he  sav  T— He  said  he  wonld  not  do  it ;  it  waa 
according  to  conbacL"  That  me*nt,  as  I  nnaentand,  that  what  was  done  was  aooofd- 
Ing  to  contract.    8o  tbat  Captain  Teasier  was  coniitantly  there  inspeotii      

towh 

Not    _      ,„ 

to  him  by  BflUer,  while  uie  ship  was  in  his  poaseaslon  and  in  progreas,  ae  to  the  intent 

'  "  «  pnrpcee.    There  waa  a  long  diaonsalon  abont  the  admisdon  m  tliat  evidence ; 

"'-  -i— '"■-» •' — " •"  — «1>efbie  tbejoiy.    At  pagea  98 


other  people.    Iben  he  expraaiMd  his  wish  that  a  rartlcnlia  change  shomd  be  madt^ 

to  which  Mr.  Miller  objected,  that  wliat  had  been  done  was  acoonSog  to  the  contract. 

Now  the  same  witness,  Da  Costa,  gave  evidence  ae  to  the  more  direct  statement  made 


Tbe  Emperor  was  Uie  ship  or  tug  which 

- , ,       ,,  Yon 

say  you  remember  having  a  conversation  with  him,  and  now  I  ask  yoa  what  that  con- 
versation wasf  Sia  Hugh  Cairns.  Do  not  answer.  My  lord,  that  wonld  be  a  ques- 
tion to  which  we  object,  and  your  lordship  perhape  will  be  good  enongh  to  toks  a  noto 
of  it.  Tbe  Qcbxh's  Advocate.  Perhaps  I  had  Wtar  pat  It :  Had  he  a  cunvenation 
with  yon  about  the  Alexandra  T — Several  times.  Now,  then^  I  will  ask  yon  fiirther. 
Yon  had  a  conversation  abont  the  Alexandra  I — Yes.  Did  he  in  the  conrse  of  that  con- 
versation say  anything  to  yon  as  to  what  the  Alexandra  was  Intended  for  t — On  thi«e 
different  ooMslons."  Sir  fingh  Cairns  objects  to  tbe  question,  and  tbe  Queen's  advo- 
oato  says,  "  Now  answer  my  qneetion.  Did  he  In  the  coarse  of  that  conversation  tall 
yon  what  she  was  intended  for  t— He  did.  What  did  he  say  f— He  told  me  she  was  a 
gnnboat  for  the  sonthem  confederacy." 

Tbe  Qdkkn's  Advocatr.  This  ie  at  pages  87  and  dS|  of  tbe  largsr  book. 

Mr.  AiTORMRY  Qrnrral.  Did  he  say  anything  to  yon  at  that  lime  abont  a  contract  - 

(be  Abe  Alexandra  1 — He  did,  my  lord ;  most  I  give  yon  the  exact  words  that  passed  t 

Lord  Chirf  Baron.  Give  na  the  best  of  your  reoollectioa  of  what  paeaed.    The 

Queen's  AnvOGATX.  Tlie  qneetion  la.  Did  he  say  any  thing  to  yon  then  aboot  a  contract 

SsspageSO.  t  enfftSS.  tSMfa(a«.  ISsepagett. 
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for  tlie  AlBxandn  T—He  Hid  '  We '  (flwt  is  Hffl«n*)  <  ooojointly  with  Hbbwb.  F»Toetti, 
Preston  and  Company,  Are  baildina;  this  tmmiI  for  Heaars.  FrsBer,  Trenholm  and  Com- 
pany.' Did  he  eay  for  wlioiD  t — Tn^  were  tbe  egeute  for  the  Bonthern  oonfederaey." 
Mr.  HiUer  had  a  oonverBatian  wlUi  tbia  witneaa  on  three  dlflereDt  ocoaBiong  aa  to  what 
the  Alezandia  wu  intended  for.  "  He  told  me  that  alie  wta  a  gODboal  for  the  ao&then 
oonfoderacy."  "  He  atid,  *  We  ooqjointlj  with  Heaats.  Faweetl,  Preaton  and  Company, 
aie  bntldioe  this  Teaael  for  Measn.  Fhmm,  Trenholm  and  Company.' "  "  Did  he  aay  for 
whom  I — Tney  weie  the  agenta  for  the  aoothem  oonfedeiacy.  Bnt  Huas  Cairns.  Did 
he  aay  titatt— TlMwe  are  Ihe  wtnda  he  aaid.  The  Qitezn's  Advocate.  What  did  he 
aay  I — They  were  the  agenta;  in  the  oonTenation  wulch  took  place,  he  aeTeral  timea 
said  ao.  In  tbe  OMivwution  that  tocA  place  be  a^d  Beveral  timea  that  they  were  the 
■ffMita  for  whom  f— For  the  aontbem  ooufederaoy.  Had  yon  any  oUkit  conreraationa 
with  him  about  tlie  Alexandia,  and  tot  vhom  ahe  waa  intended  T— Tea,  certainly.  What 
did  he  aay  at  those  other  timeat — It  waa  Hie  same  sort  of  thing.  Lobd  Chief  Babom. 
It  waa  to  the  aame  effect  t— Yea." 

Tlten  a  little  later  be  ape^ka  of  a  cooTenatlon  at  another  time,  at  the  iMttom  of 
page  93,  atxHit  eeitain  blooka  to  lay  the  keel  of  a  snnboat  early  in  the  time  of  the  oon- 
etraction  of  thia  aliip,  when  I  aappoae  she  waa  Brat  beinz  laid  down.  He  is  aaked, 
"Did  yoa  afterwua  see  any  Tessel  npon  those  blooka  which  he  pointed  to  I — Tea. 
What  Teaael  t — The  Alexandra  that  is  now.  Do  yon  remember  having  a  convereatlon 
with  Mr.  Miller  upon  the  aabject  of  the  Ale^undia  in  November,  18QS  f— I  do.  Do  yon 
remember  whether  be  aaid  anything  aboot  the  name  of  the  veaael  on  that  occaaion  la 
November,  1863  f— He  did.  What  did  he  say  f— Alexandra.  Tell  me  what  he  aaid  T— 
He  aaid  that  the  vessel,  the  gnnlMat,  waa  to  be  called  the  Alexandra.  Did  yon  aak  him 
any  anestion  why  ahe  waa  to  be  called  the  Alexandra  T — I  did.  What  waa  the  qn«s- 
tion  (—1  aaked  him  waa  that  the  name  of  some  State  or  city,  and  he  aaid  it  was.  Did 
he  8»y  where  it  waat-^Hc  said  it  waa  in  the  aontbem  States;  I  think  thsit  was  ths 


Hy  lords,  I  have  aaid  it,  and  I  repeat  it,  that  in  the  croes-examlnation  of  this  witneaa 
nothing  waa  elicited  from  him,  wluch  either  in  word  or  in  manner  ahook  his  credit  the 
least  in  the  world.  The  evidence  waa  given  in  a  muiner  perfectly  open  and  atralght- 
fonrard,  and  I  aay  that  he  is  a  witneaa  who  Is  not  discredited  In  any  way  whatever, 
but  be  is  occieditM  by  Hie  CacUL  by  tbe  aopeclntendence  and  the  Inteifoienoe  of  theae 
peTBona.  The  oiden  ^ven  by  Welsman,  of  the  firm  of  Fraaer,  Trenholm  and  Company, 
exactly  oonaiatent  with  the  pnqMsition  that  Hilleis  are  bnlldtng  this  veasel  ooiOoint^ 
with  Fawcett,  Preston  and  Company,  nuder  a  contract  with  tliem  aa  agents  for  the 
Coafednrate  Slates;  the  aoperiutendenoe  proved  of  Hamilton  and  Bnlloeh,  who  an 
the  proved  agentaof  the  Confederal    "'  -  ■  —      .■-.---";■-  — >-— >  > — 

Fawcett  and  Company  ttiemseivea. 

Now,  my  lords,  I  do  anbmit  that  npon  that  uncontradicted  atate  of  evidence,  no  evi- 
dence whatever  being  prodnoed  npon  the  other  side,  the  jury,  nnleee  It  were  to  be 
explained  aa  it  is  to  be  explained  by  the  manner  in  which  they  were  directed  in  point 
of  I»w,  wottld  have  wholly  miBCarried  in  not  finding  a  verdict  for  the  Crown,  and  I  do 
not  enbmlt  that  it  is  sg&inst  evidence.  Of  oonne,  &  order  to  prove  that,  I  mnst  go  to 
tlte.other  branch  of  the  qneation,  namely,  the  law  to  which  that  evidence  is  to  be  ap- 
plieid.  But  if  I  am  right  in  my  view  of  the  law,  I  take  it  to  be  qnite  plain  that  npon 
Uiat  nnoontradicted  evidence  it  is  proved  that  the  ship  whlob  was  being  built  and  con- 
atmeted  to  be  need  as  a  gnnboat  was  in  oonrse  of  eanipment,  fnmishlng  and  fitting 
ont ;  that  oU  die  people  named  for  that  purpose  In  the  information  were  aiding  ana 
abetting,or  attemptiI^(  and  endeavoring  to  eqaip.ftiiniah,  and  fit  her  ont,  to  the  intent 
and  for  the  purpose  that  riie  ahonld  be  employed  by  thoae  who  ordered  her,  by  tlioae 
for  whom  ahe  waa  being  bnilt,  namely,  the  Confederate  States.  My  ]ord&  the  explana- 
tion of  the  verdict  which  waa  given  will  be  perfectly  plain  to  vonr  loTOships  when  I 
oome  t«  read  the  aummlng  np  of  the  learned  chief  baron.  If  I  nad  been  in  the  Jtuy- 
boi,  if  any  one  of  your  lordahipa  had  been  in  the  juiy-boi,  owing  the  duty  which  a 
Jniy  does  to  the  Judge,  who  inetruota  them  in  the  law,  I  ahoiud  have  instantly  folt  thirt 
there  waa  no  question  left  for  me,  that  my  opinion  was  not  asked,  tl  at  I  waa  told 
to  withdraw  my  mind  Grom  tbe  oonsideratlon  of  tbe  inoidenoe  of  this  evidence  aa  to 
ttie  intent,  tbe  service,  or  tbe  purpose  for  wiiioh  tbe  vessel  was  being  fitted  up ;  I  was 
told  that  abe  was  not  being  fitted  np  at  all,  that  ahe  was  not  beine  equipped  at  all,  that 
ahe  waa  not  being  fbmisbMl  at  all,  and  that  nobody  was  attempting  to  equip  or  fiimiah 
or  fit  bet  ont  aocordlng  to  the  act,  and  that  therefore  the  questton  of  fact  did  not  arise. 
Ihat  waa  the  manner  in  which  the  Jniy  were  directed,  and  the  Jury  had  ao  option 
Doder  sacb  a  direction  bnt  to  find  the  verdict  which  they  did  find.  But  I  say  that  if 
the  jniy  bod  been  properly  directed,  tbe  evidence  which  I  have  read,  met  by  no  oounter 
evideiiee,  waa  evidence  npon  which  Uie  Ciown  were  entitled  to  a  verdict,  and  that  tli6 
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verdiist  which  has  been  Ktveu  in  the  Imm  of  moh  Bvidence  u  ft  verdtct  irhieh  onglit 
not  to  flt«nd. 

Hf  lords,  I  un  folly  awam  that  I  mmt  addrew  mynelf  to  &e  act  of  Pariiamont  to 
show  that  I  un  rlfiht  In  my  view  of  tbe  cAect  of  the  eridence  in  oonnectJon  iritb  that 
Mt.  Uy  lords,  tbe  act  of  Parliament  most  be  looked  at  in  its  entirety ;  we  most  look 
not  only  at  the  partloalai  danse,  bat  at  the  other  parts  of  Uie  act  which  con  tfaroir 
light npoD  tbe  object  and  purpose  of  tbe  lef^lalatnTe  in  passing  it;  and,  In  that  ptrint 
of  view,  it  is  not  at  all  nnimportant  to  attend  both  to  the  preamble  and  otiier  dBoaeM. 
whieb,  relating  as  they  do  to  a  different  oflbtiBe,  yet  illnstoate  the  gMietal  (Ajeet  and 
policy  for  which  this  act  was  passed.  And,  I  My,  the  nneral  object  and  ptdloy  of  the 
act  was  to  enable  the  Crown,  with  regard  to  tie  paiScalar  aa^ects  wMoh  an  men- 
tioaed  in  it,  to  enforoe  within  the  t«nritiMiM  of  the  Giwim  as  ^^oM  the  anll^MtB  of  tl>« 
Crown  that  nenti^lty  which  It  professed  as  to  govenuumi;  that  there  are  mftiiy 
ttdugB  as  to  irtiich  «rv«mments  do  not  attempt  by  law  to  enforce  upon  tbeir  sntjaeta 
the  neotrality  wliich  they  themselvM  pTofesa,  bnt  that  there  un  other  things  bm  t« 
which,  (or  the  peace  of  the  kingdom  and  for  the  honor  of  the  nation,  it  Is  iinpeitaiit  to 
provide  against  such  infractions  of  nentrality  by  Bnbjects  within  this  realm,  or  by  Ibr- 
eign  belligerent  governments  naing  the  agency  of  Itt  snitjeets  witliln  tbe  redm,  am,  it 
permitted  to  go  on  and  to  grow  to  a  large  scale,  will  have  Uae  inevitable  tendeutfy, 
whatever  may  be  the  technical  roles  laid  down  by  writers  upon  international  law,  to 
involve  nations  in  war  with  each  other,  and  to  damage  and  dlsersdit  the  good  fhith  of 
the  country  whose  government,  professing  neutrality,  penn<te  its  shores  and  ita  porta 
to  be  used  as  arsenals  for  otiier  belligerent  countries  which  have  none  of  tbeir  own,  in 
order  that  war  may  be  carried  on  practically,  direct  from  those  ports,  npon  the  high 
se«a  against  other  nations.  And  ^erefore  this  act  stribes  at  two  ciiuMes  of  things 
always  contraband,  and  always  in  that  sense  against  the  law  of  natjons,  so  that  it  may 
visit  tbcm  with  snch  pnnislunant  as  the  belligerent  enfTering  ftom  them  would  have  it 
in  his  own  power  to  inflict,  bat  neitherof  which,  until  tbe  pMaing  of  this  act,  was  con- 
sidered  to  be  against  intematiooal  law  in  this  senee,  that  the  government  permitting 
'  them  was  to  be  held  gnilty  of  s  breach  of  that  law  beoanee  It  did  not  restrain  them, 
yet  it  was  found  impossible  to  maintain  really  fliendly  and  neutral  relations,  and  to 
secure  the  in^esty  and  tbe  dignity  of  the  Britid)  Crown  from  being  violated  and 
insulted  by  the  acts  of  foreign  belligerent  governments,  vidating  ita  own  neutrality 
l>ythe  agency  <^  Its  own  rabjeots,  unless  these  things  were  prevented;  it  was  therefore 
thought  necessary  to  take  out  of  the  geoEiral  category  of  contraband  dealings  the  par- 
tionlar  class  of  dealings  contained  in  this  act,  and  to  say  the  law  of  this  country  will 
not  permit  them.  What  are  those  two  classes  t  llieenliatment  of  men  and  tbe  equip- 
ping, famiBbins,  or  flttingont  of  eblpe. 

liow,  bi^ore  this  act  of  Parliament  was  passed,  or  rather  before  the  acts  were  passed 
which  preceded  it  of  theuune  kind,  the  general  law  of  natians  no  more  threw  upon  tiie 
government  of  a  partionlar  oonntiy  the  obligati(m  to  prohibit  or  to  prevent  tiie  enlist- 


partionlar  oonntiy  the  obligati(m  to  prohibit  or  to  prevent  we  enlist- 
n  a  foidgn  belligerent  service  than  it  did  the  obligation  to  pmbjbik 
the  equipment  of  shipe  wmdn  its  ports.  It  was  aJwaye  a  thing  which  was  done,  and 
we  know  that  it  wm  done  upon  agreat  scale,  If  we  travel  out  oiHie  right  field  of  W^ 
argnment  ioto  other  aonrces  of  information.  We  know  ftom  great  authoritisa  what 
was  done  in  the  time  of  Queen  Elisalrath,  and  on  the  Continent  of  Europe,  and  that 
.  there  was  a  protest  for  the  ftret  time  against  tbe  right  which  it  was  suppeeed  any  sub- 
ject would  have  to  take  service  wherever  be  ple«sed.  But  this  act  is  directed  against 
those  things  I  have  ijready  mentioned,  and  that  to  some  extent  as  to  the  enlistment  of 
the  men ;  it  had  l»een  preceded  by  similar  octe,  and  it  may  be  in  your  lordshipi^  recol- 
lection that  tboee  Hlmilar  acts  were  found  defective  in  this  respect,  th^  they  did  not 
deal  with  any  case  but  tbe  case  of  service  taken  under  a  i«oogDizeQ  govnnment, 
whereas  at  the  time  when  this  aot  was  passed  the  titix  in  which  this  connlzy  stood 
neutral  was  between  tbe  insargent  provinces  of  Bpain  in  South  America  and  the  mother 
oonntry,  thoselnsu^ent  provinces  not  having  aoqulrad^  status  of  a  rectq^JEed  gov- 
ernment, and  therefbrenot  being  hit  by  the  predae  words- of  the  older  foTeJgn  enlirtment 
act,  which  relat«d  to  men  alone.  In  that  swteof  things  this  aot  is  paoaed  "to  prevent 
the  enlisting  or  engagement  of  his  U^esty^  sul^ects  to  aerve  in  a  loiei^  service,  and 
the  fitting  out  or  equipping  in  his  M^eaty's  draninioi 
without  hia  Mi^esty's  rioense."  That  is  the  tiUe  which, 
trial,  does  not  lesally  enter 

foreign  service,  without  his  Majnsty'a  license,  and  the  flniug  out  and  equipping  and 
arming  of  Teasels  by  his  Majesty's  subjects,  without  bla  Hajeaty's  license,  wr  warlike 
operaUona  in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  poten 
tate,  or  persons  exeiiilaJDg  or  awnming  toexercise  the  powers  of  government  in  orovw 
any  fbreign  coantry,  oriony,  provinoe,  or  part  of  any  province,  or  against  theships,  goods, 
or  merchandise  of  any  foreign  prinite,  stat«,  potentate,  or  peraons  a*  aforesaid,  or  their 
subjects,  may  be  prejudiciu^  to  and  tend  to  endanger  the  peace  and  wel&re  of  this 
kingdom."  My  lords,  the  di^nnotive  word  "or"  which  we  find  in  tbe  seventh  clause 
does  not  occur  in  that  preamble,  bnt  I  Uiinlc  it  ia  perfectly  manifest  that  the  "  uid  "  has 
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□  var  in  foreii(ii  service ;  2dly,  the  fittiug  out  of  vewelA;  3dly,  tbe  equipping 
of  veaaela;  and  4thly,  toe  arming  of  veasek.  TheconjanotiVBiiiateadof  tbedi^unctive 
form  in  Uie  proamble  ia  exactly  appropidBte,  because  &U  tbose  things  atxA  every  one  of 
them  is  wiUiia  the  miachief  which  the  statute  is  inteuded  to  preveut.  Wben  we  come 
to  the  seventh  clauae,  the  oMect  being  to  strike  every  one  of  them  fqiamtim,  tho 
ooqinnctive  U  turned  iuba  the  di^ouctlve. 

Mr.  Baxon  B&4HWELL.  Clearly  that  is  Bo}  otherwise  voxk  miut  make  the  whole 
conjnactive,  and  then  it  would  read  that  no  o&euse  would  be  committed  unless  yoa  »t 
the  same  tinic  enlisted  and  Utted  out  a  vessel,  which  oauuot,  of  ooune,  be. 

Ur.  Attorney  GEtiEUAL.  It  cannot  possibly  be. 

LobdCikefBarok.  ■""        '  "■" 

to  be  presented  diqjan . ., .  „  ., 

praeeontion  at  once,  because  there  was  not  a  count  in  the  iudjctaieat  which  complained 
of  either  arming  or  attempting  to  arm. 

Hx.  AiTORHtcy  Oenskai.  If  we  took  it  that  all  the  words  meant  tbe  same  thing,  of 
course  any  (Aie  word  would  answer  the  same  puipoae.  In  tbe  preamble,  however,  tbe 
ditjnnctive  "or"  is  made  into  a  coi^unctive,  and  I  will  show  that  each  of  the  things  is 
within  the  mischief,  and  therefore  all  are  meutioDed. 

Ur.  Bason  Bramwbli.  Due  is  and  the  other  is. 

Hr.  AiTORNBV  Gkniuial.  Yes,  my  lord.  Then  I  beg  yonrloTdshlpa*  attention  to  what 
is  tbe  mischief!  The  mischief  is  obviously  what  is  expressed,  namely,  tbut  this  "  may 
be  preJDdtciBl  to  and  tend  to  endanger  the  peace  and  welfare  of  tbia  ■dni^dom."  I  am 
sum  that  wben  my  lord  comes  to  be  reminded  of  a  passaf^  jn  his  summing  up,  in  wbiob 
that  view  was  stated,  which,  under  the  iuQuence  of  tbe  powerful  aranmenta  which  ba 

- -■       '    ldtobetheriKhtone,oftheobjeotoftheatotute,he  will 

IS  expressinK  the  nkeaning  which  be  said  be  had  iutended 


had  heard,  heat  that  time  held  to  be  the  right  oue,  of  the  object  of -^e  statute,  he  ' 
not  reco^ize  his  own  words  as  expressinK  the  nkeaning  which  be  said  be  had  iuten 
to  enunciate,  so  diSerent  is  it  fmtu  the  language  which  we  find  in  the  statute.  His 
lordship,  sccording  to  tbe  natural  meaning  of  the  words,  says  that  the  object  of  the 
etatnte  is  nuly  to  prevent  collisions. 

Lord  Chief  Baho»,  My  impression  was  that  the  qbject  of  the  statute  was  to  prevent 
any  hostile  vessel  being  fitted  out  aud  equipped,  so  as  to  make  a  port  of  this  country 
the  port  of  discbai^e,  the  cominencement  of  a  Doetile  operation. 

Mr.  ATTORNEy  Qrnerai.  I  knew  that  your  lordship  would  not  adhere  to  what  I  find 
in  the  short-hand  writers'  notes  upon  that  subject,  because  what  fell  from  your  lorddiip 
was  this,  that  the  mischief  apprehended  was,  that  there  mifjht  be  building  in  Messis. 
Miller's  yard  a  ship  for  the  confederates,  and  in  Messrs.  Idurd's  yard  another  for  the 
federals,  and  that  on  coming  out  they  might  come  into  oolUaion  one  with  the  other,  and 
produce  hostility  upon  our  waters. 

Lord  Chief  Baron.  There  can  be  no  doubt  that  that  was  one  of  the  mischiefs  wbioli 
were  intended  to  be  guarded  against. 

Mr.  ATTORHKy  Gknebai..  1  take  tbe  liberty  of  sajinf  to  your  lordship  that  I  do  not 


think  that  sueb  a  thing  ever  entered  into  the  mind  of  any  human  b«inu,  because,  s 
'ir  as  1  am  aware,  it  never  happened  before.  It  would  not  be  the  object  of  either  paJrt; 
1  get  into  war  nitb  this  oouutry ;  they  would  take  care  not  to  violate  one  of  tiM 


far  as  1  am  aware,  it  never  happened  before.    It  would  not  be  the  object  of  either  n 
to  get  into  war  nitb  this  oouutry ;  they  would  take  care  not  to  violate  one  of  un. 
commonest  rules  of  international  law,  namely,  to  get  outside  neutral  waters  before 
commencing  hoetilities. 

LoKO  Chief  Baboh.  I  think  yoa  will  find  in  Kent's  CiwunentarieB  something  to  the 
effect  which  I  have  stated. 

Ur.  Attorskt  Genebau  No  ;  nothiug  of  tbe  kind,  I  assure  your  lordship. 

Ur.  Bakom  Pioun.  I  think  I  have  read  something  to  the  same  eSeot  in  some  other 
writer,  thst  it  may  lead  to  those  consequences. 

Loud  Chief  Barom.  Aud  tbo  &ct  in  point  of  history  has  token  place. 

Mr.  Attornkv  Gsnerai.  I  do  not  say  that  it  is  impossible. 

Lord  Chief  Barun.  It  is  not  only  not  inipoeeible,  but  it  ia  a  fact, 

Hr.  Barun  Pioott.  Was  not  it  nearly  happening  in  tbe  vei;  case  of  tbe  confederate 
and  the  federal  vitssela  in  this  country  T  Did  not  we  eb^  the  one  at  Soothampton  in 
order  that  the  other  might  have  a  run  t 

Mr.  Attorney  General,  What  might  posubly  h^ipen  woold  be  that  tbe  one  might 
follow  tbe  other  if  not  prevented. 

Mr.  Baron  Pioott.  Did  not  we  do  that  fat  few  they  ehosld  oome  into  collision 
within  British  waters? 

Mr.  ATTOKNsr  General.  They  wonl^  not  come  into  eolliaien  within  British  waters ; 
one  might  have  followed  the  other  out  of  port,  aud  for  that  reason  a  special  order  was 
made  by  her  Ht^esty  in  council.  That  of  course  has  nothing  to  do  with  the  foreign 
enlistment  act  All  I  can  say  is  this,  that  without  saying  that  such  a  thing  is  not 
tfaeoreticaUy  possible,  yet  to  state  that  that  is  tbe  objeot  and  policy  of  this  statute  as 
declared  upon  the  Utee  of  it,  would,  I  think,  be  taking  a  liberty  with  the  law  which  it 
does  not  belong  to  any  court  to  do.  It  is  plain  tliat  the  object  was  to  preserve  the  > 
nentralitT  of  this  country,  aud  to  enforce  i'-agaiust  the  sabjects  of  tUa  country,  in  mat-~ 
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ten  in  whidi  the  nc4;I«ct  of  It  by  thoae  mblocta,  or  tbe  violfttlan  of  it  here  by  taniga 
beUigereDtKOTemmeQts,  was  thought  calculated  to  lead  to  a  poeitioD  aa  rw«rds  foreign 
nktfoDE  which  would  eudanirer  tbe  peace  and  wetfue  of  the  kingdom.  How  would  it 
endaiiKet  the  peace  and  welnoe  of  tiie  kiagdoa  t  Uasifeetly  by  inTolviug  ns  in  war, 
by  makiiig  ob  pnctloi^y  so  far  pwtlee  throniFb  ow  enbjects  to  beUixereiit  operatknw  if 
we  ^owM  Uita  oonntiy  to  be  made  thebaae  M  thoM  operatioiw,  dthei  for  tbe  enliatra«iit 
IT  fbr  the  eqnipplnKof  venela  of  war,  ai  to  make  it  pioMble  11i*t  otliei  eoontries 
_.__.___3  J_. ...     _,.,._. ._...^ •— ilvedinwar.    Thrt 

Then  the  aeeond  clause,  as  to  enlistment,  yonr  lotdshlps  will  find  is  one  which  pro- 
hibits any  natnral-bom  subject  of  tbe  Crown  anywhere,  I  think,  from  enlistinK  or 
entering  bimself  or  swrlng  "  In  and  on  board  any  ship  or  veeeel  of  war,  or  in  ana  on 
board  any  ship  or  resBel  nsed  or  fitted  out  or  equipped  or  intended  to  be  used  for  any 
warlike  pnrpoBe  in  tbe  eervice  of,  for,  or  under  or  in  ^d  of  any  fbreiffn  power."  It  is 
quite  manifest  that,  under  that,  the  mere  taking  an  engagement  on  uoard  a  veaael  of 
any  sort  or  deecription  need  or  intended  to  be  nsed  for  any  warlike  purpose  is  eqnally 
etniok  at  aa  taking  an  engajienieut  on  board  a  Tossel  which  ia  of  a  particular  cIwm. 

Tlien  I  pass  over  the  penalties  affixed  to  taking  service  in  that  w^  by  the  enlistmemt 
elaoses,  and  the  mode  in  which  those  penalties  are  to  be  proceeded  for,  and  I  come  to 
the  seventh  claoae.  It  is  quite  manifest  that  the  enlistment  of  men  in  this  oonnbT'  to 
serve  in  and  on  board  any  ship  used  for  the  warlike  purposes  of  a  fbreisn  nation  oonlcl 
not  have  aqj[  other  tendency  to  involve  this  country  in  war  than  by  leadiog  to  a  bieaicfa 
of  friendly  Mlatlons  with  the  country  who  soflered  bv  that  Mtrt  of  enliatment.  T^ke 
seventh  section,  with  which  we  are  dealing,  is,  I  abonld  have  thoDght,  though  rather 
involved  and  intricate  in  its  languase,  most  earefhlly  ezpreesed,  so  as  t«  indode  every 
speoiesof  case  which  can  oomewithmtheiuiBchle^  and  not  to  enable  any  one  toeacape 
from  the  case  betng  broaght  within  the  mischief  which  Is  sought  to  be  prevented  or  tne 
int«nt  which  ia  prohibited.  The  words  are  these:  "If  any  peraoa  In  any  part  of  hia 
U^Jesty's  domiuions  shall,  without  the  leave  and  license  of  his  MiOe«ty  for  that  piirpoao 
fint  had  and  obtained,  as  aforesaid,  equip,  nirnisb,  fit  out,  or  arm,  or  attempt  or  en- 
deavor to  equip,  furnish,  fit  uut,  or  aim."  Mow,  fint  elopiiing  at  the  words  "any  per- 
eon,"  tt  is  qnite  obvious  that  it  may  or  not  be  a  subject  of  the  Crown.  When  tbe 
enlistment  was  spoken  of  only  natural-bom  siilijecte  were  prohibited  ttom  enlistinK- 
When  tbe  prooanng  jiersons  to  enlist  was  spoken  of,  any  person  within  his  iSaiattya 
domininns  was  prohibited  l^m  doing  so,  and  here  we  have  any  peison,  whether  m 
natnral-bom  s'lbjeot,  or,  like  Captain  Bulloch  and  Mr.  Hamilton,  a  fiM«igner,  and,  d 
/oriiori,  tbe  British  government  acting  by  its  agents,  they  would  be  the  persons  of  all 
others  whom  the  act  would  intend  to  prohibit,  oecaute  they  are  directly  violating  onr 
neutrality  by  using  our  shor««  and  oar  potts  tor  such  a  purpose.  Tbe  statute  pro videa 
aguust  auy  person  doing  any  one  of  these  thiun;  it  being  tn  the  dl^nnctive,  it  distia- 
guiibeB  tUvni,  and  seems  to  lie  carefully  woid^  in  order  to  avoid  the  ddconery  which 
would  rt«ult  from  requiring  some  particnlar  species  of  famishing,  some  puticnlar 
speciee  of  fitting  out,  some  particnlar  species  of'eqnipment,  in  order  to  make  the  act 
penal  in  a  case  in  which  the  attempt  is  proved.  1  say  that  the  whole  gist  is  them,  ia 
the  intent  and  ^e  purpose,  and  that  any  species  whatever  of  equipment,  however 
innocent  psr  ss,  auy  species  whatever  of  furaiibing,  any  spedes  whatever  of  fitting 
ont,  whether  with  or  without  arming,  is  strtick  at  by  tbe  act,  by  its  plain  words, 
according  to  their  natural  meaning,  and  are  necessary,  and  that,  1  apprehend,  is  their 
o1»ect  and  policy,  provided  always  that  the  intent  and  pnrpoee  is  established.  Now 
what  are  the  wordsT  "Equip,  fiirnlsh,  fit  out,  or  arm."  If  it  had  stopped  there,  of 
course  it  would  not  have  hod  tbe  effect  of  prevention.  The  statute  of  oeune  ^ms  at 
prevention,  not  at  punishment  when  the  thing  is  done,  llie  statnte  decree  to  stop  the 
thing  ia  Umiae,  to  cause  the  thing  not  to  be  done,  and  therefore,  instoad  of  stoppinE  at 
these  words,  it  goes  on  "or  attempt  or  endeavor'' to  do  any  one  of  these  things,  so  ^t, 
however  little  progtess  may  have  been  mode,  and  in  whatever  imperfbct  condition  the 
ship  may  be  aa  to  these  things  when  she  is  seized,  if  any  step  has  been  taken  whiidi  is 
an  attempt  or  endeavor  it  is  snffldent ;  any  attempt  or  any  endeavor  to  do  any  one  of 
theee  things,  provided  it  be.a  prohibited  attempt,  is  struck  at,  and  not  only  the  attempt 
or  endeavor  but  any  one  who  "shall  knowlDgly  aid,  assist,  or  be  concerned  in  the 
eqnipping,  famishing,  fitting  ont,  or  arming."  Now  that  is  a  clanse  which  is  remark- 
able, beoanse  it  Starlkes  at  the  case  of  a  person  within  her  MiOesty's  dominions,  know- 
ingly aiding,  assisting,  or  being  ooncemed  in  tbe  equipment,  whether  or  not  the 
equipment  takes  place  fKood  alio*  elsewhere.  Any  person  who  does  auy  one  of  these 
things  within  her  Majesty's  dominions  ofiends  against  the  act,  that  is  to  say,  auy  one 
who  eqnips,  who  attranpts  or  endeavors  to  equip,  who  procures  to  be  eqnlppod,  or  who 
knowingly  aids,  asdste,  or  is  concerned  in  the  equipping,  wherever  the  eqnipmrot  is 
oompleted,  and  whoever  be  the  person  by  whom  it  ie  made.  Then  what  is  tbe  intent! 
"Witii  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed,"  not  by  any  par- 
ticular persiH),  but  "shall  be  employed  in  the  service  of  any  foreign  prhiee,  state,  or 
potoittfe,  oc  of  any  fioeign  oohmy,  pmvinoe,  or  part  of  any  province  or  people^  ta  «f 
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any  person  or  peraons  siuetaing  or  Hraming  to  exeroiM  Any  powen  of  goTemntent  fs 
»r  over  any  fitraign  state,  colony,  prorhiee,  or  part  of  but  pnivinoe  or  people  oa  » 
tTMwport  or  etoreahip,"  In  vhich  cue  of  eonrae  it  would  Dot  liaTe  otidh  at  oil,  Its  eqnip- 
maBtswwihl  be  of  another  eharaeter;  "or  wltb  intent  tocmise,  or  oommit  hostlTitiea 
againat  any  prince,  state,  or  potentate,  or  against  the  saljecta  or  eitUena  of  any  prinoe. 


Uy  lonla,  IlookinTatnin  that  claiisefi>r  any  warrant  whateTer  for  some  dlatinctioiiB 


I,  or  potentate,"  and  m 

J  lonla,  I  look  in  Tatn  <n  that  clanae  far  any  w 
ivfaich  have  been  arWtnuily  imported  into  it  by  aome  peraons  wbo  seem  to  dunk  tbat 
this  clanae  mokes  exceptions  in  favor  of  BhipbnilileTS,  anil  In  &Tor  of  mercimtile  deal' 
inga  and  objects,  and  tliat  if  they  take  money  for  the  prohibited  thjog,  if  they  enter 
into  A  oontraet  with  a  person  to  do  it  and  are  paid,  it  takes  them  ont  of  the  eeope  of 
Uie  atatate,  althongh  tney  attempt  or  endeav<»,  or  knowingly  aidjMSiBt,  or  are  oon-  ' 
otnued  in  the  eqnipment.  The  statnte  makes  no  such  distinction.  The  statute  strikes 
«T^ty  person,  a  ahiphaildBr  or  an  engineer,  tike  Meeara.  Fawcett,  Preston  and  Company, 
■a  mnoh  aa  anybody  elae ;  it  strikes  a  person  whether  he  does  it  nnder  a  contrafit  or 
irhether  he  doea  it  without  a  contract,  whether  he  does  it  for  money  or  whether  he 
doee  not  do  it  (br  money,  provided  he  does  the  prohibited  thing,  and  that  prohibited 
thing  ia  either  eqnlpplng,  or  attempting  or  endeavoring  to  eqnlp,  or  knowingly  aiding, 
aaalatinE,  or  being  oonoemed  In  the  equipping,  with  a  cert^n  Intent.  The  intent  la  the 
gist  of  Uie  whole  thing,  and  that  is  the  tbing  to  h«  proved. 

Now  I  observe  here,  what  I  shall  have  occasion  to  show  more  completely  hereaAer, 
how  very  gnat  is  the  lUlaoy  into  which  it  ispoaaibletofoll  when  dealins,  withoat  dne 
attention  to  the  laiwiu^  of  the  etatnte,  with  distinctions  rightly  laid  down,  in  amne 
c*seaaato  meroantneMyeutnrealn  shipa^  war  which  an  not  prohibited;  of  coniae 
there  may  be  a  meroautile  adventure  which  is  not  prohlUted,  bnt  it  must  Im  a  meroaa-  . 
tile  adventnn  aa  th  which  the  thing  is  not  iloiie  with  a  prohibited  intent  of  eonrae,  in 
Older  that  there  sbonld  I>e  the  intent  that  the  veeael  shall  be  so  employed  there  mast 
be  aome  person  party  to  the  bnsiiiees  who  ia  capable  of  having  snch  an  intent;  and  who 
ia  it  I  For  example,  if  a  shlpbnilder  in  England  boilds  on  specnlation  on  his  own  ac- 
count a  ship,  intending  to  take  it  to  any  port  in  the  world  where  he  can  And  a  market 
for  it,  it  is  Dbviuns  that  be  has  not  within  her  M^eety's  dominioDB  any  intent  to  employ 
or  any  power  to  employ  the  ship  in  the  service  of  any  belligerent  power;  all  hie  Intent 
is  to  seU  the  shin  to  a  pnrobaser  somewhere  or  other,  or  it  may  be  In  some  partlenlar 
place,  if  he  can  and  one  there,  and  nobody  bat  himself  has  any  control  over  it  at  the 
time.  Nobody  bnt  himself  has  anything  to  do  with  it  at  the  time,  nobody  bnt  himself, 
nnder  the  cironnutaBcea,  can  determine  the  intent,  and  as  he  doce  not  mean  to  make 
war  in  it  himself,  or  doea  not  intend  that  any  one  etee  shall  make  war  in  It,  that  Is  not 
Btmek  at  by  the  statute.  Bnt  wherever  yon  hare  nartlea  conoerned  in  the  equipping 
or  fitting  ont  or  fbrnishlng,  ortheattem^ngorenaeavoriug  todoany  of  these  ttungs, 
•  either  as  diij>bnildeiB  or  aa  engineers,  aiding  in  any  way  whatever  la  any  of  them, 
where  thereis  a  prineipal  in  the  matter  who  has  the  Intent  and  is  master  of  the  employ- 
ment, can  then  be  any  donbt  whatever  that  It  is  stmek  at  by  the  statute  I  iPat 
instance,  snppoee  they  constrncted  the  vessel  meanins  tbenuelvea  .to  nee  their  own  ship 
aa  a  privateer.  That  Is  what  was  put  by  my  learned  fHead  Sir  H.  Caima  in  his  argn- 
ment  at  the  trial,  as  If  that  was  the  only  thing  which  the  statute  meant.  That  covers 
fitting  ont,  becanae  a  man  who  is  bnildiog  and  fitting  out  a  ship  has  it  in  his  power  to 
make  a  puticnlar  thing  of  her.  Bat  supposing  he  is  bniltling  her  under  a  contract, 
•nppoeing  the  ship  ia  ordered  by  tbe  belligerent  government  iteolf,  (and  tbat  is  the  case 
to  which  this  evidence  pointa,}  can  any  one  possibly  say  that  this  statute  doee  not 
strike  at  the  case  in  which  a  belligerent  government  gives  an  order  to  a  merchant  in 
Idverpool  to  equip  a  reaael  for  them  and  to  take  her  to  sea  aaaship  of  war  of  theiisf 
And  the  merohant  at  Liverpool  knowing  ftilly  tbat  that  Is  the  purpose  for  which  the 
•hip  ia  employed,  which  the  very  ctianoter  of  tbe  employment  proves,  is  not  the  mer- 
efawit  aa  much  goilty,  ia  not  the  shipbnllder  aa  much  guilty,  is  not  the  engineer  •• 
much  guilty  as  ue  agents  of  the  eonfederate  government  who  an  violating  tbe  nett* 
trality  of  the  country  in  the  first  instance? 

Now  all  thb  was  totally  lost  sight  of  at  the  trial;  nay,  doctilnee  entirely  inconsistent 
with  it  were  laid  down,  and  1  say  that  onleee  your  lordships  are  to  make  law  instead 
of  interpreting  it,  unless  yen  are  to  deviate  ttotn  the  plain  language  of  this  statute  and 
the  natural  moaning  of  its  words  for  the  sake  of  deetroying  its  effect,  for  the  sake  of 
pnvcnting  it  from  checking  and  BuppresBlng  the  mischief,  yon  mnst  say  that  any  spe- 
cie* of  famishing,  any  epeofee  of  cfluipment,  any  speciee  of  fitting  out,  with  or  without 
arms,  provided  it  be  done  with  this  Intont,  which  I  agree  must  be  a  fixed  intent  of  a 
peiaon  capable  of  having  the  intent  and  asalBtlng  in  that  intent  formed  within  this 
country,  if  yon  have  that  intent  proved,  (and  you  have  evidence  to  prove  it  here,)  this 
is  a  oaae  which  the  statute  strlkee  at,  and  you  may  as  well  drop  the  whole  act  ont  of 
the  statute-book  If  it  doe*  not. 

Mr.  Bakon  Bkamwux.  Just  let  me  tell  yon  a  difflonlty  which  has  occurred  te  me 
with  lefereooe  to  this  act  of  Parliament — not  at  the  present  moment,  of  couree.  The 
worda  are,  "  equip,  Aunish,  fit  ont,  or  arm  with  intent  that  snch  vessel  shall  he 
employed  aa  a  transport  or  stor»4hip,  or  with  intent  te  cruise  or  commit  hoatlllties. 
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The  equipping  therefore  mnHt  be  either  as  a  tmuport  or  •tore-ahip,  or  wifh  the  intent 
to  cmlse  OT  commit  hoatilitiee.  So  also  must  be  toe  famiHbiiif;,  fittiug  oat,  or  agmnnK. 
It  may  be  said  that  in  this  ca*e  there  nae  no  reaeonable  eviileace  upon  which  the  Joiy 
oould  And  that  this  Tesael  was  equipped  aa  a  transport  or  etoro-ahip,  therefore  yon  amy 
leave  those  worda  out.  Then  it  may  be  aaid  that  there  was  no  equipment  oi  her  of 
BQcfa  a  kind  that  she  could  craiw  or  commit  hoetllities,  aud  that  tberetbre  tliat  part  of 
Uie  futent  fails  to  be  made  ont.  Now!  uuderetaad  that  to  be  a  difflculty  irhiclL  bae 
beeD  felt  In  the  construction  of  thia  act  of  Parliament,  and  1  throw  it  out  ibr  yonr  con- 
■ideration  if  it  haa  eaoaped  you. 

Mr.  ATroDNBY  asNEiui.  I  Am  very  mucb  obliged  to  yoor  loidship.  It  haa  not 
escaped  me;  but  my  auawar  is  this,  that  the  act  is  intended  to  prevent  aud  not  to  pan- 
ish ;  steps  which  are  being  taken  to  that  end  are  ateps  whioti,  If  taken  with  that  intent, 
ve  as  much  against  the  act  as  the  completion  of  tboee  step*  would  be.  It  ia  perfectly 
plain  that  the  ship  was  meant  to  be  omnpleted  in  some  way  or  other :  slie  waa  in  comae 
of  equipping;  she  waainoonraeof  fuiuisbinff ;  she  waa  iu  comae  of  fitting  ont,  and  if 
the  evidence  waa  each  as  tu  show  that  her  ol^ect  and  pntpoee  waa  to  be  employed  ••  a 
war  ship,  it  la  clear  that  ahe  would  be  completed  for  that  porpoae,  and  that  any  eqaip- 
mmts  not  yet  given  which  were  ueceesarjfor  thatporpoae  would  be  added  at  ooe  time 
or  another,  the  wliolebeinKinpureuMioeaudincomplBtionDf  one  anil  the  same  intant: 
and  an  authurity  in  the  l^ited  Statce,  to  which  I  ahall  have  occaeiou  to  refer,  at  all 
erenta  has  distinctly  laid  it  down  that  it  is  not  at  all  neoeasary  that  the  entire  eqoip- 
ment,  without  which  the  ship  cannot  be  effoclually  employed  npon  thia  service,  ahonid 
be  made  in  thia  cooiitry,  provided  that  any  part  is  matle  here. 
Mr.  Bakon  Chamnkul.  Do  you  say  that  the  atatQt«  points  to  something  incompletet 
Mr.  Attornkv  GUiBHAi.  The  words  "  attempt  «r  endeavor"  plainly  point  to  sonw- 
tblng  wicli  is  incomplete. 


Lord  CKisf  Bakoh.  Suppose  the  eaae  of  the  bnildjng  of  a  mere  ball  with  the  intMi- 
" —  "-  t  it  should  be  towed  away  aoroaa  the  Attantio  by  a  tug.  and  suppose  tbat  tbero 
lS  cnufederale  port  open,  which  there  is  not,  that  hulTbeing  incapable  in  that 


state  of  being  used  for  any  purpose  whether  of  merchandise  or  war,  du  yon 
say  that  that  would  be  illegal  f 

Mr.  ATTORNtir  GeNfutAi.  That  would  raise  an  entirely  different  qneetion. 

Lord  Chiep  Bahoh.  Would  it  be  illegal  I 

Mr,  Attoknrv  Qenkkal.  I  will  asauuie  for  a  moment  ttiat  it  ia  not  illegal. 

LOKD  Chief  Baron.  I  am  bound  to  say  that  if  it  be  illeoal  you  would  be  entitled  t« 
yonr  rule  at  once,  because  no  doubt  I  meant  to  lay  down  aistiuctly  that  the  mere  hull 
ofavesael,in  no  coudiuon  fltfor  any  use  whatever,  might  be  mode  aud  sold  at  Liver- 
pool to  anybody. 

Mr.  Atturhbt  Gbkkkal.  My  ease  doea  not  In  the  least  degree  require  that  1  sbonld 
u>[ue  the  case  imagined  by  your  lortlahip,  which  is  obviously  not  one  wbich  is  very    • 
probable  and  piaetjoal,  would  be  bronghl  wiLhiu  the  wordrij  "  equip,  fumiah,  fit  out. 

Lord  Chiet  Babon.  The  eonrt  will  adjourn  ibr  a  short  time. 

r After  an  interval,] 

LORD  CHiBr  Baaok.  Mr.  Attorney  General,  we  have  availed  onrselvM  of  the  oppoi- 
tnnity  of  the  ooart  adjourning  for  a  ahort  time  to  consider  the  matters  which  you  have 
biongbt  before  us;  aud  without  iu  the  least  saying  what  the  opinion  of  any  raeuiberof 
the  court  is  ae  to  the  ultlin&t«  tate  of  the  rule,  I  certaiulv,  fur  cue,  and  1  Iwlievu  all  my 
brothers  are  of  the  same  opiuion,  think  that  what  you  have  stated  is  uuquiwtiuaably 
matter  fit  to  be  dlscasscd.  I^  therefore,  you  are  content  now  to  take  a  rule  to  show 
oBDM  why  the  verdict  should  not  be  set  aside  as  being  contrary  to  the  evidence,  or  aa 
not  being  warranted  by  the  evidence,  being  cootrary  to  the  weight  of  it,  aud  on  ttie 
gioand  m  misdirection  on  the  port  of  myself  at  the  trial,  or  on  the  ground  that  though 
Uier«  might  be  no  positive  misdirection,  tbere  might  be  such  a  want  of  iufurmatiou  fur- 
nished to  the  juiy  aa  not  to  enable  them  fairly  to  discbaige  their  duty-i— if  you  are  eon- 
tented  to  take  a  mle  upon  those  two  gronnils,  dividing  the  second  iulo  eitlier  positive 
misdirection  or  imperfect  directioUj  you  may  take  a  rule  to  show  causa  at  ouce. 

Mr.  AnoRMBV  ObnkbaIh  I  thank  your  lordship;  that  is  what  I  have  been  asking 
jmu  lordshipe  fbr,  and  of  course,  being  toid  that  I  may  have  it,  I  have  no  more  to  say. 

Lord  CaiRP  Barok.  Very  well ;  take  a  rule  to  .show  cause. 

Mr.  AttornevGkiikkai.  My  lords,  myle.ameilfneQdaremindmettiatit  wlllbeneeca- 
san  in  drawing  up  the  mle  to  state  the  gruuudH  of  the  rule. 

LoBD  Cribf  Baron.  I  hope  that  I  am  not  wrong  iu  this.  I  believe  that  yon  may 
t^e  the  rale  preoisel^  in  the  terms  whtcfa  1  have  aununnoed.  If  you  like  to  put  it 
more  shortly  aa  misiiireotion  or  imperfect  direction,  yon  can  do  it. 

Mr.  An'URNBY  Gbnbral.  That  is  very  satisfactory  to  me,  my  lord. 

Mr.  Baron  Cbannell.  We  andentand  that  that  will  imslude  the  incomplete  infor- 
mation. 

LoR»  Chirp  Baron.  Perhaps  yon  bad  better  take  It  in  th«  language  iu  whtoli  I 
pronounced  it  when  I  addresaed  yon  Just  nr — 
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Vr.  Basok  FlOOTT.  Mlsdireetioti  enables  the  court  to  mold  the  meaniii^  of  thst 
'woid  by-kod-by ;  misdiiectioD  is  ondeiatood,  bot  non-direotion  la  not  recognized  us  a 
grannd  for  «  riile. 

Mr.  Attob^kt  Qeneiul.  If  tli«t  is  so  technioally,  of  oohtm  we  ue  quite  BStisSed  to 
abide  by  the  proper  form. 

Hr.  Babon  Bbahweu.  There  o«n  be  no  doubt  thkt  it  mnst  be  stated  wherein  tbe 
miadireotioQ  oonaista ;  bnt  surely  there  will  be  no  dlfflcnlty  nbont  it ;  Ifr.  Jones  will 
attend  to  that. 

Mr.  JoNXS,  It  is  only  with  reiereDOB  to  the  teims  of  the  rule  of  court  npOQ  the  aub- 
jeot.    Kweguiatotheconrt  of  error  they  will  say,  "Yon  ought  to  have  specified  it." 

Ur.  Babon  Brakweli.  If  there  shoold  be  any  diffloalty,  I  daresay  that  myself,  or 
one  of  my  learned  brothers,  will  settle  IL 

Ix^RD  Chief  Babon.  I  may  state  to  tod,  Mr.  Attorney  General,  that  I  imagined  that 
I  had  taken  pains,  and  I  hoped  that  I  had  laid  dotnt  tne  law  as  T  nnderetood  it  ~    '' 

laid  down  by  the  hi)  '      '  

place;"  eotne  people 


laid  down  by  the  highest  possible  authority,  at  least  now,  in  what  is  called  "  another 
place;"  some  people  call  it  "another  place.'' 

Hr.  Attornbt  Generai.  Your  lordship  may  be  aware  that  anv  aotbority  to  which 


r  lordship  may  be  referring,  is  incapable  of  defending  himself  here  as  to  what  he 
said  in  another  place,  or  Tindlcatinft  that  fimm  misintBrpretation. 

Lord  Cbizf  Barom.  I  thoaght  that  I  waa  remarkably  safe  in  talitng  that  course. 
After  all  I  may  have  been  wrong. 

Mr.  Attobnby  Oeneral.  If  I  oan  dlTine  the  sentiments  of  any  person  to  whom  your 
li»dsbipmay  be  aUudins,  I  may  take  tbe  liberty  of  saying,  that  I  understand  thnt  per- 
son to  nave  Tindjcat«d  the  conduct  of  bis  own  goTomment  in  that  other  place;  and  at 
the  same  time  to  have  said,  that  in  bis  judgment,  although  it  may  not  he  infallible,  the 
Alabama  had  offended  against  the  law  of  the  land. 

[After  a  short  interval] 

Hr.  Attosney  Gesbrai,  Hy  lords,  I  have  received  ttoa  the  ofScer  of  the  coart  an 
intimation  which  I  ani  afraid  makes  it  necessary  for  me  to  refer  aeain  to  a  subject 
-which  1  thought  had  been  disposed  of.  I  am  Informed  that  the  gronnd)  of  misdirection 
mnst  be  stated  on  tbe  brief. 

Hr.  Bason  Bkahweu.  Yes. 

Ur.  Attohnky  Qbnbrai.  I  am  quite  content  to  state  those  which  we  conceive  to  be 
the  grounds  of  misdirection,  if  that  is  meant. 

Ur.  Baron  Channkll.  The  technical  mode  of  drawing  np  the  mie  would  be,  that 
there  was  misdirection  la  this,  then  mentioning  what  yon  suppose  to  have  been  the 
misdiiertioD ;  aud  if  the  court  has  graottsd  you  the  rule  on  the  gronpd  of  incomplete 
'r  imperfect  diieotion,  then  lo  state  the  grounds  of  that  incomplete  and  imperfect 


He.  Attornkt  Ornkrai.  We  shall  be  at  liberty  to  state  that  in  onx  own  way  f 

Ur.  Baron  Channell.  Yes. 

LiOBD  Chief  Babon.  Ui.  Attorney  General,  the  terms  of  the  rule,  of  course,  should 
be  submitted  to  the  court  before  the  rule  is  granted.  There  will  l>e  no  difficulty 
about  that.  I  have  no  doubt  that  Ur.  Jones  will  so  frame  it  that  either  the  court  will 
assent  to  it,  or  be  will  assent  to  what  the  coort  Buggests  as  the  mode. 

Ur.  Babon  Bbamweu..  Of  course,  Mr.  Attorney  ^neral,  as  I  understand,  we  cannot 
posmbly  allow  a  rule  to  be  drawn  up  saying  that  tbe  chief  baron  misdirected  in  this, 
when  be  says  that  he  gave  no  euob  direction ;  of  course  we  cannot  do  that. 

Mr.  SoLicrroR  Gekerai.  There  is  the  difflcultv. 

Ur.  Attorney  General.  What  I  had  proposed  was  to  have  extracted  verbatim  from 
the  ebort-band  writer's  notes  certain  passages  to  which  wo  should  object,  which  proba- 
blj  wonld  not  bo  excepted  to.  I  have  made  a  division  into  six  beads  of  the  langnage 
as  it  stands  on  the  short-hand  writer's  notes ;  and  I  should  have  been  disposed  to  have 
placed  every  one  of  them  upon  the  mle. 

Lord  CaiEf  Baron.  I  wLll  see  Mr.  Jones  npon  the  subject  if  necewaty. 

Ur.  Baron  Ckanngll.  There  will  be  no  difflculty  about  it. 

Ur.  SoLicrroR  General.  I  rather  understood  from  your  lordabipSfifl  may  be  allowed 
to  say  BO,  that  in  this  particular  cose  you  would  allow  the  rule  of  practioe  to  be  some- 
what modified  by  a  more  general  statement  than  usual. 

Lont)  Chief  Baron.  We  will  see  wbether  that  can  be  done.    - 

Ur.  Soucitor  General.  Verv  well,  my  lord;  we  will  try  what  we  can  do. 

Lord  Chief  Baron.  It  shoald  be  observed,  and  it  may  be  quite  right  that  I  shonld 
state  it  in  public,  that  when  the  attorney  general  presented  to  me  the  paper  I  made 
the  instant  objection  to  it  which  I  have  made  all  along. 

Ui.  Attorkbt  General.  Yee,  my  lord,  we  are  quite  aware  of  that. 

Lord  CmsF  Babon.  I  said  "I  certainly  did  nut  mean  this,  aud  I  do  not  believe  that 
I  have  done  it,"  and  if  the  objection  had  been  taken,  as  I  must  aay  I  think  it  ought  to 
have  been,  a  little  earlier,  and  if  an  intimation  had  been  given  to  me  I  should  have 
eorreeted  it  at  once,  and  have  said  "  Gentlemen  of  tbe  Jury,  it  is  snpposed  that  I  have 
■aid  so  and  so;  I  mean  nothing  of  the  kind.    On  my  own  behalf  I  must  say  that  the 
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learned  nttonief  genenU  now  cemembeta  tbAt  the  iMnneat  the  paper  iru  put  into  my 
hancLa  I  eaid,  'H^.  Attome;  General,  tliat  is  not  mine.' "  At  preaent  ws  need  only  My 
this — I  repeat  that  if  Mr.  Jones  will  commnnicato  with  me  upon  the  ealtjeot  I  hare  bo 
doubt  that  we  ahall  be  able  to  pnt  apon  the  rule  eTerything  which  you  wish  to  put 
upon  it 

Hr.  ArroRHBY  Qbnxbal.  I  uhonld  think  so ;  I  sbonld  wish  to  do  it,  with  yonr  lotddiip's 
penniaaian,  by  taking  the  very  tenna  of  the  ahort-faand  writer's  noUia,  iiielodinK  Hio 
flnal-  paaaage  to  which  yonr  lordaliip  has  referred,  and  then  it  woald  open  to  na  tike 
alternative  view  which  yonr  lofdahip  baa  mentioned,  namely,  that  even  if  the  direction 


In  lie  EaAequer,  Thurtdas  Ike  bOt  day  ((f  Xmrnber,  1S63,  beheten  ler  Majntfi  attenuy 
gtnerat,  i]\foniuuit,  cmd  HvmctiK  Jama*  SUUm  and  oUwm,  iMming  the  Aleandra, 
d^tmdanU. 

BT  raVOKMATIOM  Ot  SEIZCKE. 

Upon  the  motion  of  Sir  Roundoll  Palmer,  knight,  her  Majesty's  attorney  general,  it 
is  ordered  by  the  court  that  the  aaid  defendanta  do  within  a  week  after  service  of  this 
rule,  or  a  copy  thereof,  ahow  cause  to  this  court  why  the  verdict  fonnd  for  the  defend- 
onta  upon  the  trial  of  this  cause  before  the  right  honorable  the  lord  cliief  baron  of 
thia  court,  at  the  aittinga  in  Midilleeex  after  Trinity  term  last,  ahonld  not  be  aet  aaide, 
ami  a  new  trial  of  this  cause  had,  ou  the  grouud — lat,  that  the  verdict  waa  assinat  tJie 
evidence;  tjd,  that  the  verdict  waa  agaiuat  the  weight  of  evideuca;  :M,  that  the  leomed 
lord  chief  haron  did  not  auQiriently  explain  to  the  Jury  the  couatmction  and  effactof 
the  foreign  enliatment  act ;  4th,  tliat  the  learned  lord  chief  boron  did  not  leave  to  the 
jury  the  queation  whether  the  ship  Alexandra  was  or  was  not  intended  to  be  employed 
m  the  aervice  of  the  Confederate  States  to  croiae  or  commit  hoatiUtlee  agaiaat  the 
United  States ;  '!>th,  that  the  leaned  lord  chief  baron  did  not  leave  to  the  jury  the 

Jueation  whether  there  waa  any  attempt  or  endeavor  to  equip,  Ac;  €th,  that  tha 
Bomed  lord  chief  boron  did  not  leave  to  the  Jury  the  qneatioa  whether  there  was 
knowingly  any  aiding,  oaaiatlng,  and  being  concerned  in  the  equipping,  &«.;  and  7th, 
tliot  the  leanied  lord  chief  baron  misdirected  the  Jury  as  to  the  conotonctiim  and 
effect  of  the  seventh  aeotimi  of  the  foreign  enliatmeat  aoL 

W.  H.  WALTON,  Q.  B. 

TuKSDAT,  November  10,  ISSS. 

Applitatioft  to  tke  ooart  to  fix  a  day  to  mov$  to  lufta  rale  for  new  Irial  iersin  alnolute. 

^  Mr.  Soucrroit  General.  Would  your  lordabips  allow  me  to  aak  yon  if  it  would  be 
convenient  that  the  cose  of  the  Alexandra  should  tie  token  opon  this  day  week,  that 
is  tn  say  next  Tueaduy.  I  have  been  requested  by  the  ottome;  general  to  pat  that 
queation  to  the  court. 

LoRii  Chief  Baron.  Of  conrae  the  role  haa  been  served. 

Mr.  SoLiciTOE  General.  Yea,  my  lord, 

L<ii(i>  Chief  Baron,  My  impresaiou  ia  that  the  earliest  possible  day  is  that  which 
the  court  would  moke  convenient  for  the  purpose  of  heorinit  that  argnment.  I  need 
not  remind  yon,  Mr.  Solicitor  General,  that  although  we  are  happy  on  ony  occasion  to 
receive  the  courtesy  of  the  law  oQIccra  of  the  Cmwn  in  inquiring  whether  a  day  will 
be  convenient  to  the  conrt  or  not,  atill  we  are  in  aome  measnie  Imtind  to  take  the  day 
which  IB  uientioned  by  the  law  officers. 

Mr.  SouciTOR  General.  Yea,  iny  lord ;  at  the  some  time  I  was  leqnested  to  pat  it 
to  your  lonlsliina  whether  next  Tuesday  would  be  a  suitable  day. 

L0Rt>  Crip.f  Baron.  Thiadayweohl 

Hr.  SouciTOR  General.  Thia  day  week. 

Lord  Crikf  Baron.  Certainly. 

Mr.  Barok  Bramwell.  Had  we  not  better  consider  thia,  tholWedneaday  is  a  n>ocial 
paper  doy;  bat  I  should  think  that  when  the  argument  waa  once  begun  we  had  better 
go  on  with  It,  had  we  notf 

Mr.  Solicitor  General.  I  ahould  think  so,  my  lord. 

Lord  CniKy  Bahon.  From  day  to  day  t 

Mr.  Solicitor  General.  From  da^  to  day.  I  ahonld  think  that  that  would  be 
thR  better  coorae. 

Sir.  Baron  Bhamwell.  I  think  that  it  had  better  be  nnderatood  by  the  bar,  and  be 
known  tliat  we  shall  not  take  the  special  paper  on  the  WednMday. 

Mr.  SoLicrroH  Oekeral.  It  will  be  understood  that  the  Alexandra  case  goee  on  from 
duv  to  day  t 

Mr.  Baron  Bramwxll.  Yee;  if  it  lasts  over  o  day. 


.vCoogIc 
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tbe  derendoi: 

Mr.  SouciTOR  Oekeral.  I  believe  tbere  noa,  my  lord.    I  v/ae  not  then  in  tlio  oase. 

IiOBii  Chief  Barom.  I  am  awara  of  ttiat. 

>lr.  SoucrroR  Okkkrau  I  tliink  ea, 

LuRD  CHiRy  BARoy.  Tbcre  is  no  duabt  that  there  was  a  eihorl^hatid  writer's  iiote. 

Mr.  Solicitor  Gkneral.  No  doubt,  my  lord. 

Lord  Chief  Baron.  I  thiuk  it  right  really  to  mentioD,  with  respect  to  myself,  aa 
we  aee  mistakes  made  upon  the  matter,  that  there  is  no  donbt  there  was  a  short-hand 
"writer'a  iiot« — that  there  is  do  doubt  aljont  1 

Mr.  SoucTTOit  Oe.veral.  No  doubt  whatever. 

Lord  Chief  Baron.  Agreed  upon  by  both  parties. 

Mr.  SoucrroR  Gen'erai.  I  believe  so. 

Lord  CniBy  Barum.  And  never  olt}ectud  by  me  at  all ;  on  the  contrary,  accepted  as 
the  faithfu]  record  of  all  that  passed. 

Mr.  SoucrroR  Oenb&ai.  Tee,  my  lord. 

Lord  Chief  Babon.  And  I  wish  to  state  publicly  here  that  I  objected  to  the  bill  of 
exceptions  in  the  first  instance,  and  on  the  ground  upon  which  I  have  continued  to 
oWect  to  it. 

Mr.  SoiJcrroR  Gemekai.  Tes,  my  lord. 

Lord  Chief  Baron.  1  did  su  before  the  jary  had  left  the  box,  instaiitly,  the  moiuBnt 
it  was  put  into  my  hands,  and  my  reaeoa  for  not  immediately  arguing  it  or  pointina  it 
oat  was  this,  that  there  being  a  sburt-haod  writer's  note,  I  said:  "Every  word  which 
has  passed  has  been  takuu  down,  there  cau  be  no  doubt  as  to  every  syllable  which  has 
been  uttered  in  conrt,  and  therefore  no  mistake  cau  be  made  upon  the  facts,  they  are 
all  agreed  upon,  therefore  there  is  uo  occasion  to  argue  the  matter  now.  Yoa  have  - 
tendered  a  bill  of  exceptions,  but  if  you  wish  to  alter  it  conformably  to  a  more  correct 
view  of  the  facta,  you  can  do  so."  That  was  the  substance  of  it.  It  is  very  true  that 
I  said  ''T  will  accept  any  bill  of  exceptions  ;"  but  of  course  that  must  mean,  "I  will 
accept  any  bill  of  exceptions  which  is  worrauted  by  the  record  of  the  evidence." 

Mr.  Solicitor  Oenbkal.  Of  course,  my  lord. 

Lord  Chief  Baron.  I  wish  that  really  to  be  distinotly  and  publicly  understood  and 
known. 

Mr.  SoucrroR  Oenbral.  Quite  bo,  iny  lord.  Of  course  there  is  ua  misunderstanding 
about  this,  that  now  the  rule  is  substituted  for  the  bill  of  exceptions. 

Lord  Chiep  Baron.  And  I  have  no  doubt,  Mr.  Sohcitor  General,  that  yoa  will  agree 
with  me  that  there  being  clearly  a  right  of  appeal,  the  proceeding  by  this  motlM)  is 
&r  more  beneficitd  to  the  Crown  than  going  on  the  bill  of  exceptions  Edone. 

Mr.  SOLicrroR  General.  If  I  might  give  an  opinion,  I  should  say  far  more  so,  my 
lord. 

Mr.  Baron  Bramwell.  No  doubt. 

Lord  Chief  Baron.  Unfortunately  the  attorney  general  became  til,  and  mj  com- 
mnnication  with  him  ceased,  but  I  was  about  to  sasgest  the  proprietv  of  brinoiDg  the 
whole  matter  before  the  court,  by  motion,  instead  of  going  on  with  the  bill  of  excep- 

Mc.  SouciTOtt  Qkneral.  Tour  lordship  did  make  some  snggestion  of  tlie  kind,  I 

Lord  Chibp  Baron.  Tes,  I  believe  I  did. 

Mr.  SoucrroR  General.  Tour  lordship  did. 

Lord  Chiei'  Baron.  My  memory  upon  the  subject  was  appsAled  to.  There  is  nothing 
of  the  sort.  The  record  of  the  facts  was  agreed  upon  between  ns,  and  there  is  no  doubt 
whatever  that  the  facts  were  unchangeable,  and  have  never  been  changed  from  that 
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The  Attornet  General  n.  Sillbh  and  Others,  diuming  the  veasel  Alexandra. 
ArgmHent  on  iHoUo*  to  ntaie  niU  hM  for  it«ip  trial  abiolnlt. 

First  Day,  Tcesdat,  November  17, 1863. 
The  Lord  Chief  Baron.  Mr.  Attorney  General,  have  yon  anything  to  movet 
Hr.  Attorney  Generai.  My  lord,  in  the  case  of  the  Attorney  General  ea.  SiUem,  I 
believe  that  in  point  of  form  I  ought  to  move  to  make  the  rule  abeolnte. 
TheZiORD  Chief  Baron.  That  you  ought  to  do.  C  jOOqIc 
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Ur,  Attornet  ObssbjlL,  I  make  that  motion. 

Lonn  CniEF  Baron.  Sir  Rngb  Caima  afaows  oanse. 

Mr.  Attorney  Gknkral.  Yea,  my  lord. 

8i»  Hugh  Cairns.  Mt  lords,  before  I  proceed  to  address  yonr  lordships.  I  may  per- 
hapa  be  permitted  to  aatc  wbether  it  ia  proposed  hy  your  Ibrdsbipa  that  toe  notes  of 
tbe  evidence  ahoald  be  rcBd  before  the  argument  proceeds. 

Lord  Chief  Bahon.  If  yoa  tliinlc  that  desirable,  of  conrae  I  will  read  the  not«8. 

Sir  Hugh  Cairns.  No,  my  lord,  I  cannot  at  all  say  that  it  woald  lie  what  we  ahonld 
sale,  l>ecaui*e  it  will  be  my  duty,  in  the  course  of  the  observations  which  I  have  to  offer, 
to  comment  u|)oa  porta  of  the  evidence,  and  it  might  perhaps  lead  to  my  reading  what 
your  loirlsliips  bod  already  heard. 

Lord  Ciirey  Baaon.  There  la  apahliahedcopyof  what  took placo  at  the  trial,  which, 
generally  speaking,  ia  correct  enongh ;  there  are  some  verbal  inaccaraciea  in  It,  one  of 
which  I  sball  have  occaaion  to  point  out,  probably,  in  the  course  of  the  aigumant. 
But  the  Iparoed  attorney  general  the  other  day,  in  moving  for  the  mlo,  went  over  a 
very  great  part  of  the  evidence.  The  court,  I  believe,  is  already  in  poHacaaion  of  the 
case  aa  mnch  aa  if  it  heard  the  evidence.  If  I  recoUect  rightly,  the  evidence  occupied 
the  greater  part  of  two  daya,  and  unleag  you  think  it  necessaTy  that  it  abould  be  read 


by  the 
think  t 


the  bencD,  tbat  ia  to  say,  bv  myself,  who  presided  at  the  tnal,  I  own  that  I  do  ni 


k  tbat  it  is  neccasary  for  the  argument. 

Sir  Hur.ii  Caiiens.  My  lord,  I  am  quite  in  yonr  loidship's  bands ;  Ida  not  at  all  ang- 
gMt  that  it  abould  be  done. 

Lord  Chief  Baron.  No,  I  should  aay  that  we  are  rather  in  yonr  handa;  ifyondealra 
it  to  be  read  it  ahall  be  read. 

Sib  Hugh  Cairns.  If  yonr  lotdshtp  pnta  it  In  that  way,  I  abonld  say  tbat  it  would 
be  more  convenient  that  it  should  not  be  read;  but,  of  conrae,  if  any  qnestion  should 
arise  ae  to  the  pnbliahcd  report  to  which  yonr  lordship  baa  referred,  we  aball  bo  cor- 
rected by  any  note^  which  your  lordship  may  have  npou  the  point. 

Lord  Chief  Baron.  Mr.  Attorney  Oenera),  yon  do  not  require  the  notes  to  be  read  f 

Mr.  Attorney  General.  No,  my  lord. 

Lord  Grief  Baron.  Have  yon  any  noteoftbe  motionT 

Mr.  Attorney  Qeneral.  Tou  lordahjp  means  of  the  motion  which  I  had  the  honor 
to  make  I 

Lord  Chief  Baron.  Yes. 

Sot  Hugh  Caibns.  We  have  a  abort-hand  writer's  note  of  what  took  plaoe  on  the 
occaaion  of  tbe  motion  beine  made- 
Mr.  Attokney  Generai-  My  lord,  we  have  in  print  an  uncorrected  and  not  ve^ 
accurately  printed  document  from  the  short-band  note.  I  have  no  doubt  yonr  lord- 
^lips  would  readily  ace  the  inaccuracies  wherever  they  were  material. 

Sir  HroH  Cairns.  Mj  lonls,  I  have  tbe  honor  of  attending  yonr  lordshipa  in  this 
caaeon  behalf  of  the  defendants,  for  the  prnpoae  of  showing  cause  againat  a  nile  which 
haa  been  obtained  by  tbe  attorney  general  for  a  new  trial,  upon  grounds  which  have 
been  divided  into  seven  different  beads.  My  lords,  as  to  some  of  those  grounds  one 
can  have  no  doubt,  simply  looking  at  tbem,  oa  t«  what  tbe  meaning  of  tuem  ia,  aifd 
what  ta  the  argument  proposed  to  be  adduced  inanpport  of  them.  For  example,  llind 
that  the  liist  and  second  grounda  upon  which  the  inile  bas  been  obtained  are  thoae : 
"First,  that  the  verdict  waa  asaiDat  the  evidence;  secondly,  tbat  the  verdict  was 
against  the  weight  of  evidence."  Thoae  are  eiproaaiona  which  of  course  we  all  under- 
atand  and  are  prepared  to  meet.  Then  I  find  that  the  fourth  ground  is,  becanae  "the 
learned  lord  cbief  baron  did  not  leave  to  tbe  jnrj;»tbe  qneation  whether  tbe  ship 
Alexandra  was  or  was  not  intended  to  be  employed  in  the  aervice  of  tbe  Confederate 
States,  to  cruize  or  commit  hogtilittes  againat  the  United  Statea."  Thai,  again,  my 
lords,  is  a  ground  which  doflnitely  states  what  tbe  objection  ia,  and  which  corf  be  met 
accordingly.  So,  abto,  with  rcgiu^  t«  the  flith  and  the  aixth  grounds,  which  aasert 
"  Uiat  the  learned  lord  chief  baron  did  not  leave  to  tbe  jury  the  question  whether 
there  was  any  attempt  or  endeavor  to  equip,"  and  "  that  the  learned  lord  chief  baron 
did  not  leave  to  the  Jury  tbe  question  whether  there  was  knowingly  any  aiding,  aa- 
uating,  and  beiUR  concerned  in  the  equipping."  Hy  lords,  all  those  grounda  are  defi- 
nite. But  then  there  remain  two  further  grounds,  which  are  numbered  the  third  and 
the  seventh,  the  third  being  "  that  tbe  learned  lord  chief  baron  did  not  sufficiently 
explain  to  the  jury  tbe  construction  and  effect  of  the  foreign  enlistment  act,"  and  the 
aeventh  being  "  that  the  learned  lord  chief  baron  misdirected  tbe  jury  aa  to  the  oon- 
atmction  aodeffect  of  the  seventh  section  of  tbe  foreign  enlistment  act."  Hy  lords,  I 
cannot  avoid  saying  at  tbe  outset  that  those  are  grounds  which,  as  I  find  them  in  the 
rule,  I  am  bnnnd  to  suppose  are  in  accordance  with  the  practice  of  the  oonrt;  hut  at 
the  same  time  they  impose  on  those  who,  like  myself,  have  cost  upon  tbem  tbe  dnty  of 
showing  cause  against  a  rule  of  thia  sort,  a  taak  wbicb  it  is  very  difflcutt  to  discbarge, 
because  theyinlbrm  us  that  aiterl  have  been  beard,  and  my  learned  Mends  who  appear 
with  me  have  been  heard,  we  are  then  to  expect  an  argument  of  the  grounds  and  of 
the  nature  of  which  we  are  not  in  any  way  forewaTne£    We  are  told  that  yonr  lord- 
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ships  are  to  be  Mked  to  conclade  that  the  learned  lord  chief  baron,  in  some  \eay 
irbicb  Is  not  specified,  migdirected  the  jury,  or  did  not  direct  the  Jury;  bat  tbe  groanda 
upon  which  that  1b  to  be  contended  for  we  are  not  told,  and  we  cannot  meet.  I  do  not 
desire  to  ovenitate  the  difflimltf  at  all;  I  admit  that  we  have  had  some  kind  of  inti- 
mation by  a  few  Bent«nce8  which  fell  from  the  learned  att^iraey  general  In  moving  for 
Hie  rale,  bat  beyond  those  we  have  hod  no  definite  statement  as  to  what  the  argument 
of  the  Crown  is  to  be. 

Now  your  lordHhipB  will  peHiapB  remember  that  the  ship  in  qneation,  the  AlBxaudca, 
was  seized  on  a  particalar  date  in  this  year,  the  5th  of  April,  and  that  she  was  sutzed 
tn  a  public  dock  in  Jjiverpool,  the  Toxteth  dock.  It  wonld  be  proper  at  tlie  outset 
that  I  shoold  ask  yonr  lordships  for  a  moment  to  look  at  the  Blfegations  in  tbe  infor- 
mation and  in  tbe  plea  which  constltate  the  issue  between  the  partiesj  tnd,  my  lords, 
in  this  case,  an  Indeed  in  all  the  arcument  which  I  have  to  submit,  I  will  take  leave  to 
refer  yonr  lordships  to  a  hook,  with  which  I  believe  the  bench  is  furnished,  a  hook 
which  is  printed  by  the  Qaeeu's  printers,  what  is  called  the  larger  of  two  books  which 
have  been  reJerred  to,  and  which  very  conveniently  comprises  not  merely  the  short- 
hand writer's  note  of  the  trial,  subject  to  whatever  observation  may  be  made  as  to  in- 
accnracies,  bat  also  a  print  both  of  the  English  and  of  the  American  foreign  enlistment 
act,  and  of  the  information,  and  of  certain  other  matters  which  are  very  material  to  be 
considered.  Hy  lords,  in  that  book.  If  your  Iqrdships  are  in  possession  of  copies  of  it, 
yon  will  find  in  the  first  page'  of  tbe  appendix  tbe  informatioa  in  this  case;  and  for  the 
pnrpoee  of  pointing  out  the  issne,  it  will  be  sufficient  that  I  shonld  refer  your  lordships 
to  toe  first  count  alone  of  the  infonnatlon.    I  hope  that  your  lordships  have  copies. 

Mr.  Baron  Bbasiwbu,  I  have  not  sot  it. 

[A  copy  was  handed  to  Mr.  Baron  Bramwell.] 

Sir  mran  Cairns.  Hy  lords,  the  Informatiou  Is  set  out  sufSciently  in  the  first  page 
of  the  sppendlx,  and  the  first  ccnnt  is  this :  "  For  that  certain  persons,"  and  then  a 
number  of  names  are  given  which  I  pass  over  for  the  present,  "  and  divers  and  very 
many  other  persons,  whose  names  are  to  the  said  attorney  general  at  present  nn- 
known,  heretofore  and  before  the  making  of  the  said  seizure,  and  after  the  third  day 
of  July,  in  the  year  of  our  Lord  1819,  and  Iwfore  the  S5th  day  of  May,  in  the  year  of 
OUT  Lord  1B63,  to  wit,  on  the  5th  day  of  April,  in  the  year  of  our  Lord  1863,  within  a 
certain  part  of  the  United  Kingdom,"  which  is  mentioned,  "  without  any  leave  or 
license  other  Hqjeety  for  that  pnrpose  first  had  and  obtained,  dideqaiptheeaidsliipor 
-vessel,  with  int«nt  and  in  order  that  such  ship  or  vessel  Hhonld  be  employed  in  the  ser- 
vice of  certain  foreign  states,  styling  themselves  theCoufederato  States  of  America,  with 
intent  to  cmise  and  commit  hostilities  against  a  certaio  foreign  state,"  namely,  "  the 
republic  of  the  United  States."  I  need  not  read  it  more  at  length.  Mow,  my  lords, 
that  may  be  taken  aa  a  sample  of  the  counts ;  tbe  alteration  in  the  other  counts  may 
afterward  be  referred  to.  Your  lordships  will  find  the  plea  at  page  9;  it  is  tbe  plea 
of  the  firm  which  is  called  the  firm  of  Fawcett,  Preston  and  Company ;  tbe  names  of 
the  individual  partners  are  given.  "  And  hereupon  Heimann  James  Sillom "  and 
others,  "who  claim  the  property  of  the  said  ship  or  vessel  called  the  Alexandra,  and 
the  fiirnitnre,  tackle,  and  apparel  belonging  to  and  ou  board  the  said  ship  or  vessel  to 
belong  to  them,  by  Edward  Lee  Kowcliffe,  their  attorney,  appear  here  in  court,  and  for 
plea  to  tbe  said  information  saf ,  that  the  said  ship  or  vessel,  furniture,  tackle,  and  ap- 
parel, did  not,  nor  did  any  or  either  of  them,  or  any  part  thereof,  become,  nor  ore,  nor 
u  the  same,  or  any  or  either  of  them,  or  any  part  thereof,  forfeited  for  the  several  sup- 
posed causes  in  the  said  information  meutioued,  or  for  any  or  either  of  them,  in  manner 
and  form  as  by  the  said  information  is  charged."  Tbe  issue,  therefore,  between  the 
parties  is,  whether  the  ship,  the  Alexandra,  was,  nndec  the  act  of  Parliament,  forfeited 
for  all  or  fer  any  of  the  causes  which  are  mentioned  in  the  information. 

Now,  my  lonls.in  the  argument  which  I  shall  take  leave  to  submit  to  ^our  lordships, 
the  course  which  it  seems  to  me  it  will  be  convenient  to  follow,  and  which  therefore  I 
wonld  venture  to  indicate  now,  would  be  this,  to  ask  yonr  iordshipa'  attention  in  the 
Sisi  place,  altogether  apart  from  the  evidence  in  this  cause  or  &om  the  charge  of  tho 
learned  Judge  who  tried  the  case,  to  what  I  submit  is  the  proper  construction  of  tlie 
foreign  enlistment  act  aa  we  find  it  upon  the  statnto  book ;  then  to  solicit  A'om  your 
lordships  an  attention  to  the  evidence  which  was  given  in  this  case,  for  the  purpose  of 
dealing  with  the  rule  so  far  as  it  status  that  the  verdict  is  against  evidence,  or  against 
the  weight  of  evidence ;  and  then  in  the  third  place  to  submit  the  view  which  we  take 
of  the  charge  of  the  leamedLordChief  Buruu,  and  the  objections  which  we  understand 
are  made  against  that  charge. 

Now  I  will  ask  yonr  lordsnips,  in  the  flnt  instance,  to  look  at  the  foreign  enlistment 
act,  not  at  this  moment  for  the  purpose  of  arguing  upon  construction,  but  for  the  pur- 
pose of  pointing  out  the  general  natnie.  In  the  first  instance,  of  the  part  of  that  act 
with  which  we  nave  to  deal.  Your  lordships  here  asain  will  find  tho  act  printed  in  a 
very  convenient  way,  and,  I  believe,  accurately,  though,  of  conrao,  I  do  not  at  all 
pledge  myself  to  the  accuracy  of  every  word,  bnt,  so  fax  as  I  have  observed,  it  is 
al^cnTately  printed  in  the  appendix  to  the  book  to  which  I  have  already  referred.    Your 
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lordships  will  find  thftt  the  act  commeDces  *t  page  13*  of  th«  appeDdix.  Hy  lotda,  X 
sliall  have  to  refer  to  vuioaa  sections  iu  it>b<it  arpcesent  jour  loidahipa  will  f»Torin« 

bj-  tuijiiug  to  tbe  BCTenth  section  alone.  There  are  aKreat  many  words  in  that  aettion, 
and  I  am  afraid  it  mOBt  be  s)ud  of  them  that  they  have  contributed  from  their  number 
lather  to  darken  than  to  elucidate  the  meaning ;  and  I  fear  that,'  in  the  first  plooe,  I 
tuDBt  take  tho  liberty  of  readinf;  the  section,  or  at  alt  events  tbe  first  half  of  it,  for  Ihre 
purpose  of  nioking  an  uliecrvation  upon  it.  "And  be  it  further  enacted,  that  if  any 
persou  within  any  part  of  tho  United  Kingdom,  or  in  any  port  of  his  Majesty's  domin- 
ions beyond  tbe  seas,  shall,  without  tbe  leave  and  license  of  hie  Majesty  for  that  pur- 
pose first  bod  and  obtnined  as  aforesaid,  equip,  furnish,  fit  out,  or  arm,  or  attempt  or 
endeavor  to  equip,  furnish,  fit  out,  or  arm,  or  procure  to  be  equipped,  famished,  ntted 
ont,  or  armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping,  fumiah- 
ing,  fittine  out,  or  arming  of  any  ship  or  vessel,  with  intent  or  in  order  that  snch  ahip 
or  Tcssel  snail  bo  employed  in  the  service  of  any  foreign  prince,  state  or  pot«ntate,  or 
of  any  foreign  colony,  province,  or  part  of  aay  province  or  people,  or  of  any  person  or 

Sirsous  exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over  any 
reign  state,  cofany,  provtoice,  or  part  of  any  province  or  people,  as  a  transport  off 
storcsfaip,  or  with  intent  to  cruise  or  commit  hostilities  against  any  prince,  state,  or 
potentate,  or  against  tbe  suljects  or  citizens  of  any  prince,  state,  or  potentate,  or 
against  the  persons  exorcising  or  aasaming  to  eiercise  the  powers  of  government  in 
any  colony,  province,  or  port  of  any  pnirince  or  oonntry,  or  against  the  inhabitants  of 
anj[  foreign  colony,  province,  or  part  of  any  province  or  couatr"  — '"  — "- —  "-'- 
M^esty  shall  not  then  be  at  war ;  .or  shall,  within  tbe  United  Kinoi 
Majesty's  dominions,  or  in  any  settlement,  coiouy,  territory,  island, 
or  subject  to  his  Majesty,  issoe  or  deliver  any  commission  for  any  ship  or  vessel,  t*.  t.u„ 
intent  that  snch  ship  or  vessel  shall  be  employed  as  aforesaid,  every  such  person  so  ofiaod- 
ing  shall  be  deemed  guilty  of  a  raisdemeanor,  and  shall,  upon  ounvictlon  thereof,  upon 
any  information  or  indictment,  be  punished  by  fine  and  imprisonment,  or  eitbu'  of 
them,  at  the  discretion  of  the  court  in  vhich  such  offender  shall  be  convicted."  Aud 
then,  mv  lords,  come  provisions  with  regard  to  the  fcnfeituie  of  the  ship  which  I  need 
not  read  at  length. 

My  lords,  X  must  take  leave,  in  tbe  first  place,  to  observe  npon  this  aection,  that  there 
are  on  the  face  of  the  section,  without  any  elaborate  orgoment,  traces  of  very  great 
wont  of  accuracy  and  core  in  the  nianuer  in  which  tne  ideas  in  the  section  are 
expressed.  Now,  there  aie  two  examples  of  that,  which  may  be  mentioned,  becoose 
scarcely  any  dispute  can  arise  npon  them.  The  first  is  this.  Tour  lordtJupa  will 
observe  that  it  provides  in  the  first  line  *'  that  if  any  person  within  any  port  of  the 
United  Kingdom  "  shall  do  so  and  eo :  "  shall  equip,"  &c.  Now,  of  coarse,  in  point  of 
strict  construction,  it  might  be  said  that  that  indicates  this  idea,  that  the  pereiKi  who 
.  is  spoken  of  here  is  to  be  himself  within  the  kingdom,  though  as  to  tbe  sot  which  he 
is  to  do,  it  might  be  done  either  in  or  out  of  the  kingdom.  Of  course  we  aU  agre« 
that  that  is  not  the  construction,  and  the  information  in  this  case  proceeds  upon  a  dif- 
ferent construction.  The  infonnatiou  proceeds  upon  this  construction,  which  no  donbt 
is  the  true  one ;  it  proceeds  as  if  the  act  were  worded  thus :  "  If  any  pereou  shall 
within  the  United  Kingdom"  do  so  and  so,  putting  the  word  "shall,"  as  it  ought  to  bs 
put,  before  the  word  "  withiu."  And  it  is  clear  tlut  so  utteriy  liee  trom  care  and  cau- 
tion is  the  section,  that  when  you  come  to  the  second  part  of  the  section  the  words  ore 
properly  collocated,  thereby  condemning  the  improper  collocation  in  the  earlier  part. 
When  your  lordships  come  to  that  port,  which  is  about  twelve  lines  from  the  boHom, 
and  nhich  contains  the  second  alternative,  tbe  words  are  these,  "  or  shall  within  tbe 
United  Kingdom,  or  any  of  bis  Mtyesty's  dominionH,  or  in  any  settlement,"  &,c.,  putting 
there  the  word  ■'shall''  in  its  proper  place,  and  admitting  that  it  was  improperly 
placed  before.  I  will  mention  another  esomple,  my  lords,  to  show  how  verv  careless 
the  section  with  which  we  have  to  deal  is,  and  that  is  this :  Your  lordships  observe  the 
place  where  the  word  "  transport"  is  spoken  of,  oftei  the  mention  of  the  employment 
of  the  ship  in  the  service  of  any  foreign  prince  ;  there  we  find  the  words  "  as  a  trans- 
port or  storeship,  or  with  intent  to  cruise  or  commit  hostilities  against  any  prince," 
&.C,  The  information  in  this  case  assumes  {and  for  the  present  purpose  I  will  not  con- 
test tbe  point)  that  yon  are  to  read  the  word  "  transport "  in  connection  with  these 
words,  "against  any  prince,  state,  or  potentate."  Be  it  so.  'But  could  any  expression 
be  imagined  so  utterly  careless  or  inaccurate  as  to  talk  of  employing  a  ship  in  the 
service  of  a  belligerent  as  a  transport  or  storeriiip  against  another  beiJigerent;  self  a 
transport'or  storesbip  could  be  properly  spoken  of  as  a  ship  which  wunu  come  under 
an  expression  of  that  sort,  a  ship  employed  against  another  belligerent  t 

My  lords,  I  pssa  however  Crom  those  observations  to  others,  which  are  more  Import- 
ant.  We  mnst  deal  with  tbe  section,  however  carelessly  it  may  be  drawn,  as  we  find 
it,  npon  projier  principles  of  construction. 

My  Ionia,  the  next  observation  which  I  moke  is  thlo.  Yonr  lordships  see  at  one* 
that  whatever  lie  the  offenses  which  are  indicated  by  this  section,  they  aie  offenses 
pnrely  and  simply  of  positive  law.  They  are  not  offenses  which  in  the  nptotest 
.„  ■ f II  lA.'.HWlC — 
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define  M>e  mala  {a  «a,  offenieB  a^ainat  morality,  or  oSenaeB  as  to  wbich  we  can  have 
Miy  preconoeiTcd  idea  as  to  their  character  or  extent.  My  lorda,  if  tiiat  ie  required  to 
be  iwoved,  it  i«  proved  to  demonatration  fWim  this  consideratton,  that  the  only  offeoBes 
mdlcat«d  in  thu  seotion  are  upon  the  aeaninption  of  act«  committed  "  witimat  the 
leave  and  license  of  hia  M^esty  for  that  purpose  first  had  and  obtained."  If  the  Crown 
uuctions  aU  or  any  of  these  things,  whatever  they  are  (of  that  I  «iy  nothing  at  preeent) 
— if  the  Crown  sanotiona  all  or  any  of  tbeee  acta  which  are  spoVen  of  in  the  Heotion, 
tbey  are  perfsotly  lawfnl,  and  are  not  struck  at  in  any  way  by  the  set  of  Barlianient. 
It  is  tberafbre  obviona  that  it  oannot  be  anppoeed  that  there  ia  anything  in  any  one  of 
the  offenses  mentioned  in  the  section  whiob  conld  in  any  degree  be  branded  with  thu 
cbaneteritf  an  offenae  avrUri,  an  offense  against  morality,  an  olTenBe  against  those 
prineiplea  whlob,  in  the  alMenoe  of  legislatiiHi,  would  be  admitted  to  govern  the  con- 
dnet  ot  mankind. 

My  lords,  I  think  that  that  consideration  will  make  it  neeessary  for  vs  to  enlarge  a 
little  the  line  of  argament  npon  a  statute  of  this  kind,  and  to  enter  Into  an  inquiry, 
which  I  shall  make  aa  succinct  sa  the  case  seems  to  me  to  demand,  into  the  history  and 
the  policy  of  the  legislation  npon  this  subject.  1  shall  thereby  endeavor  to  place  your 
lordshipB  and  to  place  all  of  ns  in  the  position  of  those  who  approached  the  framing  of 
thia  atatote;  and,  with  a  view  of  all  the  circumstauoes  and  considerations  which  enr- 
nnmded  them,  I  shall  endeavor  to  ascertaiti  what  the  meaning  was  of  the  words  wliich 
tbey  naed  to  expreaa  their  ideas.  Now,  my  lords,  1  will  for  that  pnrposo  tnke  a  part  of 
die  act  itself  namely,  the  preamble.  It  will  cot  be  all  the  information  which  we  cau 
leeaiTe  npon  the  snbjeot,  but  it  will  be  the  commenceiDent  of  the  inveetigation  into 


,.  „  .      .      inbjectfi  to  serve  in  war  in  foreign  s 

without  his  H^jeetv's  license,  uid  the  fitting  out  and  equipping  and  arming  of  VFasels 
by  )ua  Umesty'B  sutiJectts,  without  his  Majesty's  license,  for  warlike  operations  in  or 
mgaiimt  the  dominions  or  territories  of  any  foreiim  prince,  state,  potentate,  or  persons 
exercising  or  aasnming  to  exercise  the  powers  of  government  in  or  over  any  foreign 
eoDutiy,  colony,  piovinoB,  or  part  of  any  province,  or  against  the  ships,  goods,  or  mer- 
ehaadiae  of  any  foreign  prince,  state,  potentate,  or  persons  ae  aforeei^d,  or  their  sub- 
jeets,  may  be  jn^ndicial  to  and  tend  to  endanger  the  peace  and  welfare  of  this  king- 
dom." We  are  told  that  these  acts  which  are  here  described  "  may  be  prejudicial 
to  and  tend  to  endanger  the  peace  and  welliire  of  this  kingdom,"  and  that  "  the  laws 
in  force  are  not  snffloieutly  etfeotual  for  preventing  the  same."  What  therefore  was 
intended  to  be  struck  at  and  to  be  reetraiaed  was  certain  acta  as  to  wbich  it  was  said 
that  tbey  might  be  "  prejudicial  to  and  tend  to  endanger  the  peace  and  n-eifare  of  the 
kingdom,"  and  that  the  laws  in  force  at  that  time  did  not  enlBciently  restrain  them. 

How,  my  lords,  in  order  to  avoid  as  far  as  poaalble  oontroreny  npon  the  point,  I 
will  take  leave  to  repeat  the  view  which  was  presented  to  your  lordships  by  the 
attoraey  general  in  moving  for  this  rnle  aa  his  view  of  the  object  nf  the  act  of  Parlia- 
ment. I  will  not  admit  it  to  be  the  only  object,  aud  of  that  I  shall  have  something  to 
•ay  aftemrard,  bnt  I  will  deal  with  it  as  at  all  events  one  and  a  very  main  object  of 
the  act  of  Parliament.  The  attorney  general  said,  according  to  the  short-hand  writer's 
note,  ia  moving  yonr  lordablps  for  this  mie,  after  repeating  the  preamble,  as  I  have 
Am^  of  the  act  of  Parliament,  "  It  is  plain  that  the  object  was  Ui  preserve  the  neu- 
trality of  this  oonotry,  and  to  enforce  it  against  the  subjects  of  this  country,  in  matters 
in  wbicli  the  neglect  of  it  by  those  subjects,  or  the  violation  of  it  here  by  foreicn  bel- 
ligerent goverumouts,  was  thooght  cnlculateil  to  iKad  to  a  position,  as  regards  foreiun 
nations,  which  would  endanger  the  peace  and  welfare  of  the  kingdom.  How  would 
it  endanger  tbe  peace  and  w«lfare  of  the  kingdom  I  Manifeatlybj  involving  ua  in  war, 
Ire  making  na  practically  ao  fir  nartiea  through  our  auhjecta  to  belligerent  operatious, 
if  we  allowed  thia  country  to  i«  made  the  base  of  those  operations,  either  for  the 
enliabnent  of  men  or  for  the  equipping  of  vessels  of  war,  aa  to  make  it  probable  that 
otjier  countries  would  .not  endure  it,  bnt  resent  it,  and  that  so  we  might  become 
involved  in  war.  That  ia  the  mlscbief  which  the  statute  is  maniftetly  intended  to 
protect  na  against." 

Hy  lords,  there  is  no  difflonlty  in  aaoertaining,  therefore,  what  the  view  of  the 
Crown  is  aa  to  the  main  object  of  the  act  of  Parliament.  The  attorney  general  says 
that  in  the  caae  of  war  prevailing  between  two  belligerenta,  we  onraelves  remainins 
neutral,  we  have  certain  dntiea  as  a  nation  to  perform  in  an  international  point  ^ 
view.  If  thoee  dnties  are  neglected,  one  or  other  of  the  belligerenta  may  complain 
of  that  neglect.  If  redreas  is  not  given  upon  that  complaint,  we,  the  nentral  nation, 
may  be  involved  in  war ;  the  belligerent  which  considers  that  it  has  a  right  to  com- 
plain of  OUT  conduct  may  make  it  a  auat  helU  against  iis.  Therefore,  says  the  attorney 
general,  it  was  that  the  Crown  came  to  Parliament  and  asked  for  the  sanction  of  the 
teffislatnTe  to  a  reatraint  nnt  by  the  Crown  npon  those  acts  which,  if  not  restrained, 
would  be  complained  of  by  the  foreign  belUgereut  power,  and  if  not  redressed,  would 
become  the  aonrce  and  the  origin  of  war  against  ourselvea. 

MylovdB,if  thatisBO,  of  coume  that  agnmopensupa  Held  which  w^^i^^^^n|t« 
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eiomine,  and  inviteg  oh  to  consider,  and  Tery  properly  inTites  m  to  oonMder,  what  was 
tlie  extent  and  Bmbit  of  iatcmationtJ  dutv  wnioh  one  or  boUi  of  the  belliger«it 
poireTB  mlijht  cbII  apon  ub  to  observe.  »nd  whioh,  if  not  observed,  might  be  b  cmiue  of 
complaint  against  ne  on  the  part  of  tne  belligerent  powers  in  a  war  in  which  we  were 
neutral. 
Now,  mj-  lords,  I  think  that  in  that  way  we  eliall  get,  and  set  upini  principles  which 


the  attorney  general  himself  admits,  a  key  to  the  mnniolpal  legislation  npon  the  sub- 
ject Vandafortnuately,  lu;  lords,  the  mles  of  international  law  apon  this  point  will,  if 
1  mistake  not,  be  fonnd  extremely  simple,  extremely  clear,  and,  if  I  may  take  leave  U 


,  extremely  sensible. 

My  lords,  there  ate  two  rnles,  as  I  nnderstand  it,  of  international  law,  as  to  which  I 
may  say  they  are  established  npon  authority  which  cannot  be  doubted,  and  betveen 
which  the  whole  uf  this  inquiry  will  lie.  Those,  my  lords,  are  mles  with  regard  to  the 
conduct  in  war  of  the  subjecte  of  a  neutral  power.  I  djsembairass  the  caee  of  any 
question  as  to  the  duty  of  the  neutral  power  itself  as  a  government ;  that  is  a  dilTeieal 
thing;  that  stands  upon  much  higher  and  broader  principles;  I  speak  of  the  duty  in 


ir  of  the  subjects  of  a  neutral  power.  The  goTormnent  of  a  neutral  powi 
know,  as  a  govemment,  is  not  at  liberty  to  perform  the  smallest  act  which  would  be  in 
itself  an  assistance  to  either  of  the  belligerents.  For  example,  the  goveruDient  irf  a 
neutral  powei  wonld  not  b«  at  liberty  to  fnmish  a  gun,  to  inmish  a  shot,  to  fomiah 
powder,  or  to  fUmisb  ammnnition  of  any  sort  to  either  of  the  belligerents.  But  with 
regard  to  the  subjects  of  the  neutral  power  the  case  is  different;  and  the  first  of  the 
two  rules  to  which  I  have  referred  is  this — subjects  of  a  neutral  power  In  time  of 
war  are  at  liberty  to  sopply  either  of  the  belligerents,  oi  both  of  the  belli)i;erents, 
with  all  those  articles  which  are  termed  by  tlw  generic  name  of  "contraband  at 
war."  My  lords,  the  mle  as  to  that  point  I  witf  take  from  an  authority,  as  to 
which,  at  all  events,  in  this  controversy,  there  will  bo  no  dispute,  the  authority  of 
Mr.  Chancelltur  Kent  I  cite  from  the  first  volume  of  his  Commentaries,  and  from 
runs  through  all  editions.    He  says,  "It  is  a  jteneral 

„,  „ ___e  principles,  that  the  powers  at  war   may  aeue  and 

oonflscate  contraband  goods  by  any  oomplaint  on  the  part  of  a  neutral  merchao^ 
and  without  any  imputation  of  a  breach  of^neutrality  in  the  neutral  soverei^  himseU 
It  was  contended  on  the  part  of  the  French  nation  in  I7it6,"  (that  is  to  say  it  wan  con- 
tended a^inst  the  United  States, )  "  that  neutral  govemmente  were  bound  to  restrain 
their  subjects  from  seiling  or  exporting  articles  contraband  of  war  to  the  belligerent 
power.  But  it  was  sacoewfully  shown,  on  the  part  at  the  United  States,  that  ueatrals 
may  lawfully  sell,  at  home,  to  a  belligerent  purchaser,  or  carry,  themselves,  to  the  bel- 
ligerent powers  contraband  articles,  sut^Ject  t«  the  right  of  seizure  ta  trantitii.  This 
right  has  sinoe  been  explioity  declared  by  the  Judicial  authorities  of  thi  s  country.  The 
right  of  the  neutral  to  transport,  aud  of  the  hostile  power  to  seize,  are  oanSicting 
rights,  and  neither  party  can  charge  the  other  with  a  criminal  act."  Then,  my  lords, 
as  to  what  is  compr^euded  under  the  term  "contraband,"  which  ia  here  used,  we  find. 
it  laid  down  in  an  earlier  page  of  the  same  volame,  page  IXi,  that  tbey  are  arms  and 
ammunition,  and,  in  a  naval  war,  ships  and  mstenalB  for  ships,  and  also  horaeB  and 
saddles,  and  naval  stores,  and  timber,  and  provisions,  and  various  other  mattera,  which 
I  need  not  enumerate  atllength.  They  are,  in  fact,  everything  which,  either  by  way  of 
supplying  ships,  or  by  way  of  aupplyiiiK  provisions  and  other  necessaries  for  troo^  or 
for  ships,  can  be  made  nsoful  to  either  Dellij[ei«nt — those  are  the  oontraband  artiolee 
which  may  thus  be  supplied. 

My  lords,  in  addition  to  that,  (although  perhaps  expressions  so  clear  and  so  undis- 
puted want  no  furiber  authori^,)  I  willreler  your  lordships  to  the  statement  of  the 
rule  as  laid  down  by  Mr.  Justice  Story  in  an  American  case,  printed  at  the  end  of  the 
volume  containing  Uie  present  trial,  viz.,  tbe  case  of  the  Independencia.  I  refer  to  Uie 
&5th*  page  of  this  appendix,  and  very  near  the  top  of  that  page,  where  Mr.  Justice  Story 
says,  "There  is  nothing  in  our  laws,  or  in  the  law  of  nations,"  (aud  of  course,  my  lords, 
it  IB  to  that  expression  that  I  am  referring,  "the  law  of  nations,"  for  I  am  not  now  upon 
the  municipal  law,)  "that  forbids  our  citizens  from  sending  armed  vessels,  as  well  as 
munitions  of  war,  to  foreign  ports  for  sale.  It  is  a  oommerciol  adventure,  which  no 
nation  is  bound  to  prohibit,  and  which  only  exposes  the  pereoos  engaged  in  it  to  the 
penalty  of  confisoation."  Therefore,  my  loMs,  apart  from  any  municipal  regulation, 
that  mle  as  regards  international  duty  ia  perfectly  clear.  No  bellig^nt  power  can 
complain  of  acts  of  subjects  of  a  neutral  iiower  npou  this  footing — they  are  acta 
which  are  not  in  any  way  prohibited  by  any  rule  of  international  law. 

My  lords,  that  is  one  of  the  two  rules  of  international  law  to  which  I  refer;  I  will 
now  ask  your  lordships'  attention  to  the  second  rule.  The  seoond  rule  is  this — the 
territory  of  a  neutral  power  must  be  kept  absolutely  inviolate  from  anything  which 
may  be  termed  a  proximate  or  immediate  act  of  war ;  and  the  neutral  government  will 
have  n  right  to  complain  if  that  inviolability,  so  defined,  of  the  neutral  territory  is 
infriiigcif,  either  by  the  belligerent  directly  or  by  one  of  its  own  subjects  at  the  insti- 
-  Svv  npinioD  of  Jnatlce  Sbnv  in  tlie  cue  of  tba  SanUBriiiui  Trinidad  and  the  St.  Aitdie.    7  Wheaton.     , 

pp.3«3-&s.  Ed-iaaa. 
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rint  is  laid  down  aa 
_    .      _ 

, . _,, . i  Commentaries. 

inf;  lis.  The  aathorBajB,  "It  is  B  Tiolation  of  n<  ,  _ 
to  take  her  station  within  it  in  order  to  oany  on  hostile  expeditions  from  theooe,  ot  mt 
send  her  boats  to  oaptore  Teasels  beins  beyond  it.  No  use  of  nnubal  territory,  for  the 
pnrpoaes  of  war,  can  u  permitted.  This  is  the  doctrine  of  the  goTemment  of  the  Unfted 
Statce.  It  was  declared  Judieiall;  in  Eoglnud,  in  tha  ease  of  the  Twee  Qebropdeis,"  (a 
Gas«  befbie  Sir  WiUiam  Ssott,  to  which  i  shall  hare  to  refer;)  "and  though  it  was  not 
nndentood  that  the  proMbitiou  extended  to  remote  objects  and  uses,  such  as  procnring 
provistons  and  other  innoaeut  artlckfl  which  the  law  of  nations  tolerr'^  ^  — '  "' 


oTigina  ^ 

and  send  oat  her  boata  on  hostile  enterprises,  was  an  aot  of  hostility  much  too  il 

diate  to  be  permitted."  Yonr  lordships  observe  the  distinction  drawn  (I  shall  hftre 
more  to  saj  upon  it  afterward)  between  those  acts  which  are  called  Immediate  ta 
proximate  acts  of  war  and  those  which  are  called  remote  acts  of  war  or  lanooeut  aota. 
*'  No  act  of  hostility  is  to  be  commenced  on  neutral  sronud.  No  measure  is  to  be  taken 
that  will  lead  to  immediate  violenoe.  The  nentru  is  to  cany  himself  with  perfect 
equality  between  both  belligerents,  giving  neither  the  one  nor  the  other  an^  advautaoe ; 
and  if  the  respect  dne  to  nentral  territory  be  violated  by  one  party  without  bcuix 
promptly  pnnished  by  Jnat  animadversion,  it  wonid  soon  provoke  a  similar  treatment 
from  the  other  party,  and  the  nential  groiuid  would  become  the  theater  of  war."  Now, 
my  lords,  I  oonld  not  help  feeling  anrprised  in  observinE  the  noto  of  the  argument  oi 
the  learned  attorney  geaeral  in  moving  for  this  role,  when  he  said,  in  an  expieaaion 
which  was  remarkable  rather  for  its  breadth  than  for  its  accuracy  of  statement,  that 
he  did  not  believe  that  It  ever  entored  into  tlie  mind  of  any  human  being  that  one  of 
tbeol^ectsof  the  foreign  enlistment  act  was  to  prevent  collision  between  the  bellif[eT«ltB 
nsing  the  neatral  territory.  My  lords,  it  entered  into  the  mind  of  Mr.  ChaneeUor  Kent^ 
and  it  entered  into  the  mind  of  Lord  StowelL  The  attorney  general  bad  not  been 
aware  of  that;  but  the  expressioas  which  they  use  are  eitremdy  clear  and  inteieating, 
and  the  case  which  they  pat,  (as  it  happeos,)  as  the  oonsequeuoe  of  a  doctrine  different 
from  that  nhiob  I  will  show  your  lordsnipe  lis  vindicated  by  tlie  foreign  enlistment  aot, 
is  thi«— if  that  doctiiue  were  to  be  tolerated,  you  would  have  first  one  belligeient 
making  use  of  the  neatral  territory  for  arming  and  for  prooeedings  of  a  waxlike 
(Jiaraoter,  you  would  have  the  other  belligerent  daiming  to  do  the  same,  and  in  plaoe 
of  a  peacefal  and  undisturbed  territory,  which  a  ueutr^  nation  has  a  right  to  espeot 


itsgrunnd 
My  lore 


.    jobe,yoa  would  have  the  aeotraltwltory  the  theater  of  colli^OD  and  of  war. 

My  lords,  the  same  book  upon  this  point  re^s  to  another  matter  oooneoted  with 
what  I  have  read,  and  which  still  further  illnstratee  it;  I  mean  at  page  VtO  oi  the 
marginal  paging.  The  author  says,  "  fiynkershoeck  makes  one  exception  to  the  general 
inviolability  of  neutral  territory,  and  supposes  that  if  an  enemy  be  attacked  on  noet^ 
ground  or  in  the  open  sea,  and  flee  within  the  Jurisdiction  of  a  neutral  state,  the  victor 
may  puisue  him  dim,  /erv^  opuf,  and  seize  hie  prize  within  the  neutral  state.  He  rests 
his  (pinion  entirely  ou  the  authority  and  practice  of  the  Dutch,  and  admite  that  be 
had  never  seen  the  distinction  taken  by  the  publicists  or  in  the  practice  of  nations. 
It  Bppeai«,  however,  that  Casaregie,  and  several  other  foreign  Juriste  mentioned  by 
Aznnf,  held  a  similar  doctrine."  Thea  other  foreign  Juriete  are  r^erred  to,  as  to  whom 
Chancellor  Kent  saya,"Tliey  maintain  the  Honnder  doctrine,  that  when  the  flying 
tautay  hae  entered  neutral  tonitory.  he  lb  placed  immediately  under  the  protection  itf 
the  &«ntial  power.  The  eame  broad  principle  that  would  tolerate  a  forcible  entranM 
npcn  nentral  groond  or  waters  in  ptirsuit  of  tbe  foe,  would  lead  the  pntansr 
into  the  heart  oif  a  commercial  port.  There  is  no  exoeptjon  to  the  rule,  that  ev^ 
Tolnntaiy  entrwice  into  neutral  territory  with  hostile  purposes  is  absolutely  nnlawfiil. 
The  neutral  border  most  not  be  need  as  a  shelter  for  making  preparations  te  renew  the 
attack;  and  thongh  thenentntl  ie  not  obliged  to  refuse  a  passa^  and  safety  to  the 
pnnamg  party,  he  ought  to  oanse  him  te  depart  as  soon  as  possible,  and  not  permit 
aim  te  Be  ny  Mtd  watcn  his  opportunity  for  fmUter  contest." 

Hf  lords,  in  tbe  case  which  was  referred  to  in  tbe  previons  passage  which  I  read,  by 
Chonoellor  Kent,  the  case  before  Xxird  Stowell  of  the  Two  Brothen,  which  is  reported 
in  the  third  volume  of  "  Bobinaon'e  Admiralty  Reports,"  at  page  163,  this  question 
arose.  There  was  a  capture,  the  legality  of  which  oaine  in  qneetion.  The  capture  was 
■aid  tobeiUugalbecansc  the  captunnff  ship  at  the  timeof  thecaptorewss  lying  within 
neutral  territory,  that  is  to  say,  withm  three  mUes  of  a  neutral  alioie.  The  ship  did 
not  move  herself  and  did  not  with  her  gnus  or  otherwise  take  any  immediate  port  In 
the  capture,  but  she  sent  her  boats  outside  the  neatral  territery  &om  the  ship,  and  tbe 
boats  made  the  capture ;  and  it  was  oontended  that  the  capture  was  not  invalid  beoanM 
tbe  ahip  harself  hod  not  made  it. 

Now,  Lord  Stowell  upon  that  point  says,  at  page  1S4,  "  It  is  said  that  the  ship  wai 
in  rU  nepoelm  observant  of  the  peace  of  the  nentral  tenitory;  that  nothing  was  d<me  ' 
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by  her  whioh  could  ftffeot  the  ri)^t  of  territory,  or  ftom  which  mj  Ini 
wiie  to  the  cooiitr;  within  whose  limits  abe  wM  Ifine;  iDBomnoh  wi  the  hoatile  forte 
which  she  employed  wm  AppUed  to  the  captured  Teasd  lyiiiK  oat  of  the  t«rritory  ;  hut 
that  ie  B  doctrine  that  goes  a  great  deal  too  far.  I  am  oi  opinion  that  iki  use  of  a 
neutral  territory  for  the  pnrpose*  of  war  in  to  be  permitted ;  I  do  not  aay  remote  naea, 
■uch  as  proeuriu^  proTisioDB  and  refreebmeDts,  and  aota  of  that  nature  which  the  law 
of  nations  univerBally  tolerates;  but  that  no  proximate  acts  of  war  are  in  any  manuer 
to  be^owedto  originate  on  nentnl  KTODod;  and  I  cannot  but  think  that  such  an  act  as 
this,  that  a  ahip  ehoald  station  hereof  on  oeotral  tonitorj,  and  send  oat  her  boatji  on 
hostile  enterpnaes,  le  an  act  of  hostility  much  too  immediate  to  be  permitted ;  tor, 
Bupnwe  that  even  a  direct  hostile  use  thould  be  required  to  bring  it  within  the 
prohibition  of'  the  law  of  nations,  nobody  will  Sfty  that  the  very  act  of  Beading  out 
Mate  to  eff»et  a  capture  ui  not  itself  ua  net  directly  hostile;  not  complete,  indeed  bat 
inchoate,  and  cloUied  with  all  the  characterB  of  hostility.  If  this  could  be  defended. 
It  might  aa  well  be  laid  that  a  ship  lying  in  a  neutral  station  might  Are  shot  on  a 
vessel  [ytng  out  of  the  nentral  territory;  the  injury  in  that  cose  would  not  be 
eoaanumatM,  nor  received  on  neutral  ground  -,  bat  no  one  wonid  tay  that  each  an  act 
would  be  an  hostile  act,  immediately  commenced  within  the  neutral  territory.  And 
what  doea  it  signify  to  the  nature  ot  the  act,  considered  for  the  present  purpose,  whether 
I  send  out  a  cauaoB  shot  which  shall  compel  the  HUbmission  of  a  vessel  lying  at  two 
miles  distance,  or  whether  I  send  ont  a  boat  armnd  and  manned  to  effect  the  very  same 
thing  at  the  same  diatttnoeT  It  is  in  both  ca«ea  the  dlre«t  act  of  the  vessel  lying  In 
nentral  i^und;  the  not  of  hostility  actually  begins,  in  the  latter  case,  nrlth  the 
lannohioff  »ud  manning  and  arming  the  boat  that  is  sent  ant  on  aocb  an  errand  of  force. 
If  it  v^re  necessary,  therefore,  to  prove  that  a  direct  and  Immediate  act  of  hoatllity 
had  been  committed,  I  should  be  disposed  to  hold  that  it  wm  snfHcientJy  made  oat  by 
the  facts  of  tliis  case.  But  direct  hostility  appears  not  to  be  necessary,  for  whatevM 
has  an  immediate  oonneotion  with  it  is  forbidden.  Yon  cannot,  without  leave,  carry 
priaonen  or  booty  into  a  nentrsJ  territory,  there  to  be  detained,  becanm  SDch  an  act  Ls 
an  immediate  continnatlon  of  hostility.  In  the  some  manner  an  act  of  hoetiUty  la  not 
to  take  its  commeneem^t  on  neutral  ground.  It  is  not  enfBcieot  to  say  it  is  not 
completed  there ;  yoa  are  not  to  take  any  measure  there  that  shall  lead  to  immediate 
violence;  yon  are  not  to  avail  yourself  of  a  station  on  neutral  territory,  moktuiF  aa  it 
were  a  vnnta)j;e  ground  ot  the  nentral  country,  a  country  which  is  to  carry  iteeff  with 
perfect  equality  betweea  both  belligerents,  giving  neither  the  one  nor  the  other  any 
advantage.  Many  instances  have  oocnrred  in  which  such  an  irregular  tue  of  a  neutral 
oonntry  nat  been  warmly  r«eented,  and  some  doriQE  the  present  war;  the  practice 
which  haa  beea  tolerated  in  the  northern  states  of  Eanqie,  of  pennitting  French 
privateraa  to  make  stations  of  their  porta,  and  to  aoUy  out  to  oaptare  British  vessels  ia 
tiiat  neighborhood,  is  of  that  number;  and  yet,  even  that  practice,  untten<iUy  and 
iMzioDS  aa  it  ia,  is  lesa  than  that  complained  of  in  the  presfint  instaace;  fbr  hen  Qte 
ahlp,  without  atdlyin^  oat  at  all,  is  to  commit  tbo  hostile  act.  Every  government  is 
perfectly  J  natiSed  in  interpoaing  to  disoonrage  the  commencement  of  such  a  practioe; 
Ibc  the  inconvenience  to  wlii<^  the  neutral  territory  will  be  exnuaed  is  obvious:  if  the 
respect  dae  to  it  is  violated  by  one  party,  it  wilt  soon  nroVoke  a  si 

from  the  other  also ;  till.  Instead  of  nentral  ground,  it  will  soon  beooD  

war;"  teferring  again  there  te  what  was  expressed  by  Chancellor  Kent  in  hia 
Commentaries,  ^coiroumstance  of  a  nentral  teiTitoiy  being  itself  the  scene  of  oollision, 
M  being  one  of  thegronnds  which  had  led  to  this  international  rule  of  war. 

Uy  lords,  I  will  not  dwell  longer  upon  those  authorities  than  to  pray  yonr  lordehips 
torememberthediatlnctiontbere  taken,  which  willbefonnd,  if  I  mistake  not,  extremely 
important  as  the  argument  advances;  the  distinction  which  is  there  taken  between 
certaia  things  (connected  with  hostilities,  it  may  be)  which  are  innocent,  and  other 
things  connected  with  hostilities,  which  are  matters  of  complaint  under  international 
law.  Those  things  which  are  termed  direct  and  proximate  acta  or  causes  of  hostility 
are  deemed  to  be  a  violation  of  international  law.  Those  things  which  are  remote  and 
not  proximate  are  not  an  infringement  of  international  law;  and  an  instance  is  gives 
by  Blr  William  Scott,  even  with  regard  to  a  ship  admitted  to  be  a  ship  which  intends 
to  ecmunit  hostility  at  some  future  period,  namely,  that  the  obtatning  provisiona  and 
eappUes  of  an  innocent  character,  and  not  of  a  warlike  oharacter,  is  an  act  which  ia 
remote — it  may  be  a  cause  of  war,  it  may  be  connected  with  war,  bat  it  Is  remote  and 
not  proximate,  and  the  nentral  nation  cannot  complain  of  any  infringement  of  territoiy, 
if  Ml  Oct  of  that  kind  ^one  is  committed  upon  it. 

Now,  my  lords,  those  being  the  two  mlea,  which,  as  it  seems  to  me,  are  very  clearly 
laid  down,  I  will  ask  your  lordships  to  consideT  as  it  were  a  priori,  before  approaching 
the  Ustory  of  municipal  legislatira  or  the  words  of  mnnioipal  legislation,  what  would 
be  the  oonclasion  which  we  naturally  should  draw  from  these  rules  as  to  the  conrae 
which  maoiclpol  legislation  might  be  expected  to  take.  The  law  of  nations  defines  a 
eertain  line  outoide  the  domlnioas  of  a  statp,  I  mean  outside  the  land,  up  to  which 
DKinioipal  Jnrisdictioii  extends,  and  beyond  which  it  ceaaes.    I  do  nort  examine  tha 
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emiooi  point  irhether  tlut  ia  laeMored  three  milea  fiom  the  shore,  or  the  diataaao 
trliicL  a  cannoD  would  catt;  itabsll — if  the  latter,  the  line  mist  be  aver;  variable  one, 
bavliig  regard  to  the  improvemeDts  in  the  art  of  gunnery — bot  wbitthever  the  line  be, 
it  ia  quite  immateiial  for  my  argaoient,  whether  it  is  one  or  whether  it  is  the  other. 
A  liue  is  to  be  iLrawn  Bome  where,  which  is  to  be  the  iimitof  the  territory  of  any  partie- 
nltir  Uate.  Then  we  And  that,  aooording  to  the  tqIm  of  international  law,  it  ia 
Allowable  to  a  neutral  state,  that  is  to  say,  to  the  aubjaote  of  a  neatnil  state,  to  cany 
and  to  deliver  outaide  tliat  line,  or  inside  it,  any  of  those  articlea  which  are  eaUed  oon- 
traltand  of  war,  guua,  ammunition,  ships,  or  any  other  artiele  which  may  be  sappoMd. 
International  law  also  holds  that  f  on  might  brine  a  afaip  to  the  mitaide^  that  bouidary 
wherever  it  ia  drawn,  that  yon  might  carry  from  t£e  neutral  Mate  f^DS  and  amamuitlon, 
and  warlike  supplies  of  every  kind,  and  deliver  them  into  (be  ahip  ontaide  lite  bonitdaiy, 
subject  to  the  ri)(ht  of  oaptuie ;  the  other  belligernit,  if  im  dispoaed  and  so  aUe,  might 
intercept  the  supplies,  ndght  capture  the  ship,  and  might  eeue  the  article!  as  contr*- 
band;  but,  eul^ect  to  that,  the  act  might  be  done  withoat  any  oieuae  asainat  ths 
priuciplee  of  mtGrnational  law.  But  then,  on  the  other  hand,  intwnatioiiBriBw  aays, 
jOD  must  not  oriRioate  on  the  nentra]  territwr^  any  proximate  act  of  war ;  yon  mW 
not  issue  oat  of  tbe  neotral  temt«ry  with  a  ship  which  dull  be  prepared  to  ''<'n'"ait 
hostilities. 

Mr.  BiJtON  Braicwbll.  I  am  sure  I  do  joot  wish  to  iateirajtt  yon.  Sir  Hu^ ;  but  it 
aeeiue  to  me  that  yon  have  assumed  very  important  matter  in  vonr  argument,  namdy, 
that  an  Doaruied  veaael  may  sul  in  oompany  with  another  ship  having  its  armament 
ou  boaid,  and  that  diieetly  they  get,  say,  some  half  doseu  miles  from  the  land,  the 
ftrmameat  may  be  tnutsfened  to  tlie  othw  ahip.  Have  yon  established  that  by  yonr 
authorities  t 

Sib  HuaH  Cairss.  No,  my  lord;  I  have  not  oome  to  oases  of  that  kind,  wht<jb  would 
be  put  upon  municipal  law ;  I  will  deal  with  them  afterward. 

Mr.  Bason  Bkanwku.  No,bnt  uponintenutUonsllaw.    Have  yon  esteblishedtiatt 

Six  Hugh  CAUtxa.  Upon  iutematioual  law,  oil  that  I  oome  to  at  preaenl  is  thia: 
askiiig  your  lordships  to  suppose,  from  mles  of  international  law  w^ieh  an  clearij 
admitted,  what  ajirKirimight  be  exDected  to  l>e  thecouneof  monioipal  legislation  in 
d^nse  of  intenatioual  law ;  and  t)ien  I  wiU  deal  with  the  case  which  your  loidship 
has  been  good  enough  to  suggest.  And  I  mnst  t^e  leave  to  say,  that  in  au  argument 
in  which  It  does  not  fall  to  lu  to  reply,  any  enggestion  from  any  one  of  your  loM^ps, 
in  the  place  of  being  an  intermntion,  is  that  fbi  which  we  shonld  feel  most  deeply 
grattAl,  because  it  enables  us  to  follow  what  is  passing  in  your  lordships'  "■■"^»- 

Ur.  Babom  Bbahwku.  I  assure  you  that  I  made  the  ofasarraUoo  whieh  I  di^  b». 
cause,  as  I  nuderatood  your  aignmeut,  (and  nothing  oould  bo  more  clear,  to  my  mfaid,) 
it  assuiued  that  the  authorities  which  you  bad  citea  had  estabUslied  that  it  was  a  pCO|»- 
ositlon  of  international  law  that  an  unarmed  ship  capable  of  leMivii^  an  anument 
might  leave  a  nentral  port  in  company  with  another  ship  capable  of  trsBS&criDg  Uiat 
anuanient,  and  having  that  armament  on  board,  and  that  when  the  two  fxi  beyond  ths 
territorial  limit,  the  armament  niighl  be  transferred  from  one  to  the  other  without  a 
breach  of  neutrality.    I  thought  von  said  that  that  hod  been  Mtablisbed. 

gut  Hugh  Cajbnh.  I  did  not  desire  to  assume  that:  on  tbs  oontraiy,  I  deairad  at 
this  point  of  the  argument  to  state  this,  about  which,  it  nnnmn  to  ne,  there  can  be  no 
dispute  upon  tbe  authorities,  and  I  do  not  for  the  preaent  propoae  "'^Vifg  any  particu- 
lar answer  to  that  qnestttm  of  your  lordship's;  I  simply  tslce  Utis  esse;  I  say  it  is 
beyond  all  doubt  dear,  aooordiug  to  the  rules  of  intematumal  law,  and  there  would  be 
DO  ctmtniveTBy  upon  it,  tbat  you  might  bring  a  ship  outside  tbe  Uinit  of  neutral  terri- 
tory— I  do  not  mean  from  within,  but  from  without — that  you  might  bring  a  ship  to 
the  verge  <^  neutral  territory,  and  bold  it  there  or  anobor  it  there ;  tbat  you  might, 
according  to  the  rules  of  inteiuotionaL  law,  ill  and  load  another  ship,  or  barge,  or  any- 
thing  you  please,  with  gnua  oi  with  ammnnition ;  that  you  might  cany  that  balge  w 
the  outside  of  the  limit,  and  then  transfer  the  (fnoe  Mid  theammnnitioa  which  yon  had 
00  put  on  board,  just  as  you  wonld  do  in  a  breign  port. 

Mr.  Baron  Brahwkll.  1  b^  yonr  pardon;  then  I  mUnndentood  you. 

Sib  Btiaa  Cauns.  I  tocA  that  case  pnrpoaely,  because  I  do  not  think  there  can  be 
anycontraversyas  to  it;  the  other  case  might  require  farther  eonsideiatlott,  audi  ahaU 
come  to  it  by  and  by. 

3fr.  Bakon  Bkamwuj-  I  beg  yonr  pardon ;  it  was  my  fknlt ;  I  misondaiatood  yon. 

Sib  HtiGH  Caishs.  And  then,  my  lord,  I  put  as  a  contrast  to  that  another  propost- 
tion,  about  which  there  oonld  be  no  doubt  in  point  of  intcmaUoual  law.  Tmi  ««uld 
not  be  allowed  in  any  manner  to  violate,  by  what  I  term  a  proximate  act  of  war,  tb» 
nentral  territory.  Yon  would  tbcrefure  not  lie  allowed  (this  is  a  matter  ^Mot  wnioh 
there  coold  be  no  oontroveray  on  either  side)  to  go  inside  a  neutral  territtny  and  there 
to  ann  and  prepare  for  hostilities — (I  will  say  "prepare  for  hoetilities,"  in  order  to  avoid 
technical  words,  aboat  which  a  controversy  might  arise! — you  would  not  be  flowed 
to  go  ioeide  a  nentral  territory,  and  arm  and  prepare  for  hostilities  in  a  way  calculated 
to  cammUhostUlties,  a  ship  which  afierwaiain%ht  sally  oot  of  the  neutx^tenitory,  ' 
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and  to  Ko  beyond  the  limit,  tnid,  wlthont  tmy  inTerremng  epoce  oconiTiDg  Id  whlcli  ft 
might  be  captured  by  the  belligerent  power,  commence  nostilitje*  with  a  ship  so 
armed — because,  my  lords,  we  oan  veadily  imcigine  that  this  would  be  a  sort  of  ontnige 
which  micht  properly  be  held  in  such  a  case  by  either  of  tlie  beUigerenta  to  be  a  breach 
of  nentrality.  The  belligerent  would  say  to  the  Deatral  power, ''Now,  we  tnoBt  bare 
an  nnderstandin^  about  this;  yon  say  that  yonr  neutral  torrih^  is  to  be  inTiolate ;  I 
agree  to  that.  I  hare  no  riEht  to  go  inside  your  t«rritory  and  cut  oat  a  ship  wbicfa  I 
see  arming  and  preparing  there  to  commit  hostilities.  I  cannot  violate  your  t«rritory- 
If  I  went  into  one  of  your  harbors  to  do  that,  you  would  object  to  it,  and  would  PK- 
vent  it,  and  in  an  intemationBl  point  of  view  I  could  not  claim  a  right  to  do  it."  Bat 
then  the  belligerent  would  say,  "Yon  on  youi  part  must  take  care  that  what  passes 
ont  of  yonr  territory  shall  ptMS  out  in  such  a  state  as  that  I  sh^l  have  a  fair  chance  of 
capturing  or  dealing  (if  I  am  entitled  to  capture  or  to  deal  with  it)  with  that  whlcli 
oomea  outaide  your  territory,  without  its  havine  occupied  itself  within  your  torrilory 
by  preparing  itnelf  fbr  ^grBision  dpon  me,  so  that  when  it  conies  out  of  your  territoiy 
It  snw  not  come  ont  as  a  ^p  which  I  have  to  cope  with  as  a  ship  of  war,  but  as  an 
article  of  property  which  might,  if  it  could  escape  my  watchful  care,  find  its  way  into 
the  port  or  the  possession  of  another  belligerent,  but  as  to  which  I  In  my  turn  have  a 
right  to  the  chance  of  capturing  it,  and  tolling  it  before  it  oonld  oommeiice  hostilities 
a^nst  me."  That  would  be  a  very  natural  course  for  a  belligerent  to  take,  and  very 
natnral  language  for  a  belligerent  to  hold,  and  it  is  lanKuage,  the  sense  and  wisdom 


of  which  it  is  impossible  to  dispute.  Therefore,  my  lords,  f  should  esy  a  priori,  that 
what  we  wonld  expect  to  be  the  course  of  municipal  legislation  npou  the  subject  would 
be  some  legislation  which  would  Knard  against  Uiat  evil  which  I  have  endeavored  to 
point  ont,  and  which,  by  way  ot  restraint  upou  the  snl^ecta  of  the  neutral  pover, 
would  prevent  its  subjects  doing  that  of  which,  in  the  language  that  I  have  endeavwed 
to  convey,  the  belligerent  might  complain. 

Now,  my  lords,  let  us  see  whether  that  will  be  found  to  be  the  aonrse  of  the  monid- 
pal  legislation  upon  the  subject;  and  for  that  purpose  we  have  to  address  onrselvee  to 
the  history  of  that  municipal  legislation.  Your  lordships  have  heard,  both  to-day  and 
on  a  former  occasion,  that  the  first  act  of  which  we  have  knowledge,  the  first  deHnit« 
mnnicipal  act  of  the  legislature,  was  one  passed  by  the  Congress  ottbe  United  States, 
in  the  year  1794,  about  seventy  years  ago.  My  lords,  there  ore  various  leaBons  why, 
if  there  be  any  question  or  doubt  upon  the  construction  of  onr  own  act  of  Farliameut, 
we  may  fairly  look  to  the  history  of  American  legislation  npon  the  subject.  One  rea- 
son wonld  be  that,  to  a  very  great  extent,  in  the  words  of  the  statute,  it  is  found  that 
our  act  of  Parliament  follows  the  American  act  of  Congress.  Another  reason  would 
be,  that  we  know  bs  matter  of  history  that  it  was  distinotly  affirmed  that  the  object 
of  the  legislation  in  this  oountiy  was  to  follow,  and  to  follow  as  closely  as  might  be, 
the  coarse  of  the  Amerioau  legislation. 

My  lords,  I  flud  that,  with  reference  to  the  Enslish  oot  of  Parliament,  the  minister 
of  the  day,  by  whom  it  was  introduced,  I  mean  Mr.  Canning,  said  this — I  quote  now 
from  the  fifth  volume  of  the  Collection  of  his  Speeches,  at  page  50 — "  If  I  wuhed  for  a 
guide  in  the  system  of  neutrality,  I  should  take  that  laid  down  by  America  in  the  days 
of  the  presidency  of  Woehingteo  and  the  secretaryship  of  Jefferson.  In  1793,  complaiula 
were  made  to  the  American  government  that  French  ships  were  allowed  to  St  ont  and 
arm  in  American  pori»  for  the  purpose  of  attacking  BritJiOi  veesels,  in  direct  oppoeltirai 
to  the  laws  of  neutrality.  Immediately  upon  this  representation  the  American  govern- 
ment held  that  such  a  fitting  out  was  contrary  to  the  laws  of  neutrality,  and  orden 
were  issued  prohibiting  the  arming  of  any  French  vessels  in  American  ports.  At  New 
York  a  French  vessel  fitting  out  was  seized,  delivered  over  to  the  tribanols,  and 
condemned.  Upon  that  occasion  the  government  held  that  such  fitting  out  of  French 
ships  in  Amerioan  porta  for  the  purpose  of  cruising  against  English  vessels  was  incom- 
patible with  the  sovereignty  of  the  United  States,  and  tended  to  interrnpt  the  peac« 
and  good  understanding  which  subsieted  between  that  country  and  Great  Britain. 
Here,  sir,  I  contend  is  the  principle  of  neutrality  upon  which  we  onght  to  act  It  was 
npon  this  prinoiple  that  the  bill  in  question  was  enacted." 

My  lords,  I  will  ask  your  lordships'  particular  attention  for  a  moment  as  a  matter  of 
history  to  this  fact.  Mr.  Canning  r^ers  to  certain  rules  which  were  Jsened  by  the 
American  government  just  immediately  before  the  act  of  Congress  was  passed — mlea 
which  I  wul  show  your  lordships  ore  also  referred  to  by  international  writers  as  being 
the  true  exposition  of  international  law.  Mr.  Canning  refers  to  those  rulesi  and  he 
says  that  if  he  wished  for  a  guide  in  the  ayetom  of  neutrality,  he  would  take  those 
rules  so  laid  down ;  and  he  sayn  that  it  was  upon  the  principle  of  those  rules  that  the 
English  act,  as  a  matter  of  history,  in  bis  view,  was  enacted. 

My  lords,  that  will  brina  us  to  the  few  words  which  I  have  to  say  npon  the  history 
of  the  American  aet  of  P^amant.  The  subject  of  the  history  of  oourse  can  only  in  a 
limited  point  of  view  be  brought  before  or  properly  entertained  by  your  lordships.  It 
Is  a  very  interesting  study — it  has  been  made,  especially  in  recent  days,  the  snbjeot  of 
very  mnch  disonsston  by  those  who  treat  of  snoh  matters ;  and  the  re&reaoe  which  I 
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will  take  IsBTB  to  nuke  to  it  shftU  be  nf  a  very  limited  character.  Now,  mj  lorda, 
what  ire  know  bb  matter  of  history  apon  thts  point  ia  thin :  The  Aiiierioan  act  of  CoD- 
KTess  was  paased  in  the  bcginiiinK  of  the  year  1794 — the  oocarroncea  which  led  to  its 
beiDE  paaxed  took  place  in  the  year  1793.  Your  lordships  reoolleot  that  the  French 
repoblio  was  conatitnted  early  id  the  year  1793.  One  of  the  first  acta  which  the  Prenoh 
republic  did  waa  to  send  a  mioisterto  the  United  States  of  America — a  minister  whose 
name  was  Oenet.  One  of  the  first  things  which  he  did  wheD  he  went  to  America  waa 
to  promote,  or,  I  sbonld  sa^,[to  inatitnte  the  equipment  of  privateoia  in  American  porta 
to  cruise  against  and  capture  English  veuels,  the  French  republic  having  declared  war 
against  England.  At  this  time  the  government  of  the  United  Btatea  waa  neutral,  not 
only  in  that  contest,  bnt  was  at  peace  with  all  the  world;  and  it  waa  no  doubt  one 
leading  feature  in  the  policy  of  the  great  man  who  then  presided  over  the  destiniea  of 
America,  to  remain  neutral  in  all  contests  as  far  as  he  possibly  conld,  and  to  reap  the 
advant^es  which  a  commercial  country  might  naturally  expect  to  reap  from  a  state 
of  neutrality  in  the  midst  of  war.  Accordingly  the  American  government  considered 
the  acta  which  were  taking  place  under  the  direction  of  Mousieni  Qenet,  and  they 
endeavoicd  to  ascertain  how  for  those  acta  could  be  put  a  stop  to,  upon  principles  of 
international  law,  and  if  thqr  could  not  be  put  a  stop  to  upon  principles  of  interna- 
tional law,  to  ascertain  bow  ur  mnnicipal  law  should  be  called  in  aid,  and  constituted 
Gar  the  purpose. 

Hy  lords,  there  are  two  or  three  referenoes  to  mattes  of  history  which  will  bring  ua 
conveniently  to  the  consideration  of  the  American  act  of  Coneress.  In  the  corTespond- 
eucti  of  one  of  the  American  ministers  of  the  day,  JcfTorson,  1  refer  to  a  book  which  ia 
entitled  "  Jefleiaon's  Memoirs  and  Correspoudenoo,"  in  the  third  volume,  at  page  34!!,  Mr. 
ilefiereou,  writing  to  Monsieur  Genet,  the  French  minister,  refers  to  this  subject  in  this 
way — the  date  of  this  is  the  5th  of  June,  179!),  it  is  before  the  American  act  of  ConEresa 
waalDtroduced— he  says;  "  In  aconversalion  which  I  had  afterward  the  honor  of  hoQing 
with  yon,  I  observed  Uiat  one  of  those  armed  vessels,  the  Citisen  Qenet,  had  come  Into 
this  porii  with  a  prise,  (that  is,  into  the  port  of  Philadelphia,)  that  the  President  had 
thnrenpon  taken  the  case  into  further  consideration,  and  after  mature  consultation  and 
delibemtiou,  was  of  opinion,  that  the  arming  and  equipping  vessels  in  the  ports  of  the 
United  States  to  cmise  gainst  nations  with  whom  they  were  at  peace,  was  incom- 
,  patible  with  the  territoriaTsovereignty  of  the  United  States ;  that  it  made  them  instru- 
mental to  theannovaoceof  thosenations,  and  thereby  tended  to  eompromit  their  peace; 
and  that  he  thought  it  necessary,  as  an  evidence  of  good  faith  to  them,  as  well  as  a 
proper  reparation  to  the  sovereignty  of  the  country,  that  the  armed  vessels  of  this 
dsacription  should  depart  from  the  ports  of  the  United  States." 

Hy  lords,  we  have  a  letter  from  Washington,  juat  about  this  time,  to  one  of  bis  mln- 
iateiB,  which  shows  us  what  was  working  in  his  mind,  and  what  led  afterward  to  the 
rules  which  his  government  framed.  It  Is  a  letter  to  Mr.  Hamilton,  the  Secretary  of 
the  Treasury — it  u  printed  in  Sparks's  Collection  of  ths  Writings  of  Woahington,  the 
tenth  volume,  at  page  345.  He  says,  writing  about  the  same  date,  a  few  (la^s  before 
or  after,  to  Mr.  Hamilton :  "  Dear  Sir  :  Aa  I  perceive  there  has  been  some  misconcep- 
tion respecting  the  building  of  vessels  in  our  ports,  which  vessels  may  be  converted 
into  armed  ones,  and  as  I  underatand  fhim  the  attorney  general  that  there  is  to  be 
a  meeting  to-day  or  to-morrow  of  the  gentlemen  on  another  occasion,  I  wish  to  have 
that  part  of  your  circolar  letter  which  reelects  this  matter  reconsidered  by  them  before 
it  goes  ont.  I  am  not  disposed  to  adopt  any  measure  which  ma;  check  ship-boildlng 
in  this  country,  nor  am  I  satiaSed  that  we  uioold  too  promptly  adopt  measuree  in  the 
first  instance  that  are  not  indispensably  ueoeasary.  To  take  fair  and  supportable 
ground  I  conceive  to  be  oar  best  policy,  and  It  ia  all  that  can  be  reqnlred  of  us  by  the 
powers  at  war,  leaving  the  rest  to  be  managed  aooording  to  circnuistanoea,  and  the 
adTautagea  to  be  derived  ftom  them." 

Uy  lords,  the  matter  having  orinnated  in  that  way,  CongMea  waa  meetinff  at  the 
time,  and  before  any  act  was  intrt^uced  into  Congreaa  the  circnlai  letter,  renitred  to 
in  this  letter,  was  settled  and  sent  out  to  the  varions  collectors  of  customs  in  America. 
That  circular  letter  contains  certain  rules  to  which  I  ahall  call  your  lordships'  atten- 
tion, and  then  I  shall  show  your  lordships  (because  this  is  what  makes  these  reference* 


y  the  authorities  of  international  writers  that  those  rules  are  referred  to 


nlng  a  true  exposition  of  intemationsl  law. 
Hy  lords,  to  the  collection  of  American  State  Papers,  the  first  volume,  at  page  46,  we 
have  the  drcnloras  finally  settled,  signed  by  Mr.  Hamilton,  the  Secretary  of  tha 
Treaaary,  and  containing  a  series  of  rules.  Now,  what  the  circular  says  to  the  collect* 
ors  of  customs  is  this:  I  will  not  read  it  all,  but  I  will  read  those  parts  of  it  which 
seem  to  me  to  bear  upon  this  point.  It  says:  "No  armed  veasal  which  has  been  or 
shall  be  originally  fitted  ont  in  any  port  of  the  United  States  by  either  of  the  parties 
at  war  is  henceforth  to  hare  as^lnm  in  any  district  of  the  United  States.  If  any  such 
armed  vessel  shall  appear  wlthm  your  district,  she  is  immediately  to  be  notified  to  the 
governor  and  attorney  of  the  district,  which  is  also  to  be  done  with  respeot  to  any 
piiifl  that  aoch  armed  vessel  may  bring  or  send  in.    At  tbot  ia  a  list  of  eoeh  aimMI 
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If  onr  own  citizena  undertake  to  carry  them  to  snj  of  ihoae  parties,  they  will  be  absD- 
doned  to  the  pennlties  which  the  Iawh  of  war  unthorize."  (those  penalties  being,  of 
oonne,  Beisnre  and  forfeiture. )  Then,  lower  down  :  "  In  cagf  any  Teesel  shall  be  foand 
in  the  act  of  contravening  any  of  the  rules  or  prinoiples  which  are  the  grouDd  of  this 
initraction,  she  is  to  be  reftlsed  a  deamnce  till  she  shall  bare  complied  with  what  the 
goTernor  shall  have  decided  in  reference  to  het.  Care,  however,  is  to  be  taken  in  tbis 
not  imreasonably  or  unneoeesarily  to  embarraM  trade,  or  to  vex  any  of  the  parties 
coneem«d.  In  order  that  contrBventions  may  be  the  better  ascertained,  it  la  nemnid 
that  the  ofBcer  who  shall  Drst  go  on  board  any  vessel  arriving  within  yoar  district 
shall  make  an  accnrate  Bnrrey  of  her  then  condition  as  to  military  equipment,  to  be 
foitbwitb  reported  to  yon,  and  that  prior  to  her  clearance  a  like  snrvey  bo  made,  so 
that  any  transgresnon  of  the  mles  laid  down  may  be  asoertalned."  That  was  the 
point  to  which  attention  was  to  be  directed.  A  vessel  mi^ht  come,  a  vessel  might  go ; 
the  sorrey  which  was  to  be  applied  by  way  of  test  to  ber  condition  when  she  departed 
as  differing  from  that  which  it  was  when  she  came  in  was  as  to  military  eqnipmont. 

Then,  my  lords,  come  the  rules,  which  are  very  remarkable.  They  are  f'gbt  in  nnm- 
ber.  It  will  not  be  necessary  for  me  to  i-ead  them  all.  The  flrst  is  thiB :  "  The  original 
arming  and  equipping  of  vessels  in  the  ports  of  (he  United  States  by  any  of  the  bellig- 
erent parties  for  military  service,  offensive  or  defensive,  is  deemed  nnlawfnl."  The 
second  mle  is  this:  "Eqnipment  of  merchant  vessels  by  either  of  the  belligerent  par- 
ties in  the  porta  of  the  United  States,  pnrely  for  the  accommodation  of  tUiim  as  such, 
is  deemed  la whl."  Then  the  third  rule  is  this:  "Equipments  in  tbe  ports  of  the 
United  States  of  vensels  of  war  in  the  lmm«liato  service  of  tbe  government  of  any  of 
tbe  belligerent  parties,  which,  if  done  t-o  other  vessels,  would  be  of  a  donbtfnl  natnre, 
08  being  applicable  either  to  commeroe  or  war,  arc  deemo<l  lawful."  Then  an  excep- 
tion is  entdied  npon  that,  referring  to  a  French  treaty,  with  reeard  to  certain  prizes 
taken  from  France,  which  does  not  bear  upon  the  qnestion  at  all,  and  I  do  not  riaA  it. 
Therefore,  this  third  mle  deals  with  the  case  of  vessels  of  war  in  the  atrictest  sense  of 
the  term,  as  to  the  destination  and  object  of  which  there  could  be  no  doubt,  in  the 
immediate  service  of  the  government  of  any  of  the  belligerents.  If  the  oqiiipraents 
are  of  that  nature  that  they  would  be  applicable  either  to  commerce  or  to  war, 
althongh  the  de^inatlon  and  character  of  the  vessel  are  perfectly  well  known,  still,  if 
they  are  ambigiioos  in  their  nature,  they  are  to  be  deemed  lawful.  Tlieo  the  fonrtb 
mle  is  this;  "Equipments  in  the  ports  of  the  United  States  by  any  of  the  parties  at 
war  with  France  of  vessels  fitted  for  merchandise  and  war,  whether  with  or  without 
i,  which  are  doubtful  in  their  nature,  as  being  applicable  either  to  com- 
"  -e  deemed  lawfol,"  with  the  same  exception  with  regard  t"  — '"- 
'--—'--   -  e  Unite  "■*   ■      '    '  ^■ 


prises,  which  relates  to  the  particular  treaty  which  the  United  States  had  with  France 
at  tbe  time,  and  which  does  not  bew  at  all  npon  the  general  question.  Then  the  fifth 
rule  is;  "Equipments  of  any  of  the  vessels  of  France  In  tbe  ports  of  the  United  States 


deemed  lawftil."  Then,  my  lords,  comes  the  sintn  role,  which  was  simply  the  re-en- 
actment of  a  clanse  of  the  treaty  which  the  United  States  bad  with  France,  which  was 
of  a  very  peculiwr  hind  at  that  time,  and  we  find  that  a  CTeat  deal  of  controversy 
arose  npon  it  between  the  ministots  and  Monsieur  Genet.  It  appeared  that  Franco 
bad,  (u  her  then  existing  treaty  with  tbe  Unitod  States,  a  provision  that  the  United 


States  wsre  not  to  open  their  ports  to  any  privateer,  or  any  vessel  intended  ai 

teer,  against  Fiance  in  any  war  which  might  take  place ;  and,  tberefore,  the  sixia  ruie 

provided,  not  npon  the  principle  of  international  low,  bnt  npon  the  principles  of  the 


inrtioiilar  treat; :  "  P>inipn]i!nt8  of  every  hind  in  the  ports  of  the  United  Stotes  of  pi 
vateera  of  the  powers  at  war  with  France  are  deemeJ  unJawfnl."  That  it  related  hj 
the  treaty  is  apparent  upon  tbe  £ie«  of  it.  It  is  not  a  general  clanae,  applicable  to  pri- 
vateers of  any  belligerent,  but  applies  to  the  privateers  of  those  particular  powers  at 
war  with  France,  Imposing  upon  France  itself,  though  a  belligerent,  no  correlative 
obligation.  Then  the  seventh  rule  is:  "Eqaipmenfs  of  vessels  in  the  porta  of  the 
United  States  which  ore  of  a  nature  solelv  adapted  to  wm  are  deemed  unlawful." 

Tbe  resnit,  therefore,  of  the  whole  is  tbis,  that  laying  down  what  was  then  conceived 
(we  shall  see  whether  rightly  or  wrongly)  to  be  the  rule  of  international  law  in  the 
ease  which  the  United  Stot«e  were  loohing  to,  where  there  were  two  belligerent  powers, 
tJieae  provisions  were  made,  in  the  first  place  complying  with  the  requirements  of  the 
tKaty  wfaieh  the  United  States  bad  witn  one  of  the  powers,  bnt  over  and  above  that, 
providing  for  a  test  to  be  ^plied  in  every  case,  whether  yon  were  dealing  with  a  ship 
oktatiy  a  vessel  of  war,  or  wnetber  yon  were  de«Iing  with  a  ship  as  to  which  yon  did 
not  know  whether  it  was  meant  for  war  or  for  commerce,  and  as  to  which  there  might 
be  a  dispute.  The  rules  were  made  fbr  one  case,  and  the  other,  whether  tbe  equipments, 
whioh  It  was  attempted  and  proposed  to  acqniie  la  a  port  of  the  United  States,  were 


PABUAHElfTABT  AND  JUDICIAI.  APPENDIX,   NO.   XV.        191 

thoae  whioh  wei«  lolely  afiplicable  for  wat,  ot  thoM  which  were  donbtflil  and  funbtg- 
aons  in  their  oharactor,  tuid  which  wDnId  eerre  either  for  wu  or  for  pniTioBea  not 
Vftrlike.  It  is  said,  if  the  e^nipmenta  ore  wlely  applicable  forVrar  we  shall  prevent 
them;  if  th«y  are  those  which,  alttiongh  applieablo  forwar,  still  ore  not  applicable 
solely  to  war,  tant  might  be  supplied  to  any  ship  in  order  to  make  it  a  perfect  ebip; 
tbey  are  lawiiil  and  are  not  to  be  prohibited 

Then,  my  lord,  having,  in  the  conne  of  year  1793.  before  Congress  met,  laid  down 
tttoae  mles.  Congress  met  at  the  close  of  the  year.  I  will  not  delay  vonr  lordshipB  by 
reading  the  message  to  Congress  of  Washington,  which  eiplnins  what  he  bad  done 
and  how  be  bad  been  led  into  laying  down  those  rules  by  the  acts  of  Genet,  the  French 
miniater,  and  how  be  called  upon  Congress  to  give  effect  to  what  he  bad  done  by 
legislation.  That  may  be  presamed  to  be  the  course  that  would  be  natnrally  followed. 
And  I  now  bring  your  lordships  to  the  consideration  of  the  American  act  which  was 
passed  under  those  circnmstuices  by  Congress,  and  which  will  be  found  at  page  21  of 
the  appendix  to  the  printed  booh  of  the  report  of  the  triaL  The  date  of  the  act  there 
given  IB  the  year  181e. 

Mr.  Bakon  Chaknbix.  That  was  the  amended  actT 

SiB  HnoH  Caions.  Tes,  my  lord,  the  amended  act,  and  which,  for  the  pnrpeoe  of 
tha  present  discnssion,  may  be  taken  to  he  the  same  as  the  act  of  ITtM.  My  learned 
friend,  who  has  tlie  original,  will  observe  if  I  found  any  argument  upon  it  which  doea 
not  occur  upon  the  origual.  I  believe,  for  any  purpose  of  comment  which  I  have  to 
make,  the  acts  will  be  loaud  to  be  exactly  the  same.  It  doea  not  appear  that  there  is 
any  preamble  to  this.  I  believe  it  is  not  customary  for  acts  of  the  States  to  have  pre- 
(unbfee,  and  I  am  not  at  all  sure  that  it  is  not  a  bettor  plan  than  our  own.  I  may  say 
that  this  act,  just  like  our  own,  is  divided  into  clauses  with  regard  to  the  army,  and 
claoses  with  regard  to  the  navy.  The  earlier  clauses  have  reference  to  the  army,  but 
it  will  be  proper  for  me,  for  uDe  or  two  purposes,  to  refer  t«  them.  Your  lorasbipfl 
observe  that  the  first  act  docs  not,  with  regard  to  enlistment^  deal  generally  with  all 
persons  who  might  be  within  the  Jurisdiction  of  the  Btates;  but  it  only  deals  with 
citiiens  of  the  Unit«d  Statce.  An  obserration  upon  this  point  was  made  by  th« 
attorney  general,  and  I  think  under  a  misconception  with  regard  to  the  object  of  t^ 
act,  which  ia  very  plaiu.  Of  course  by  the  municipal  law,  though  there  may  be  the 
oirciUDetancethataforeigner  maybe  within  tbe  Jurisdiction,  the  municipal  government 
has  no  right  to  interfere  with  the  actions  of  that  foreigner  as  regards  eulistuieut,  tbera 
is  no  reason  why  he  ahonld  not  enlist  where  he  pleased.  The  Diauieipal  state,  though 
it  has  jurisdiction  over  every  one  within  its  limits,  has  only  Jurisdiction  witb  i^trd 
to  that  which  savors  uf  the  allegiance  of  its  citisens  or  natoial-bom  subjects.  The 
act  is  framed  upon  that  principle. 

Lord  Chief  Baron.  Theact  of  Congress  youuereferringtoeontemplatesanoffense 
or  crime  of  a  citiien  of  the  United  fitotee  within  the  torritory  or  jurisdiction  thereof; 
not  BO  otu  own  act. 

But  Huoif  Caibns.  Not  so  our  own.  I  take  leave  to  think  that  oar  own  in  that 
respect  is  founded  upon  much  truer  principles,  lieoause  it  is  obvious  that  that  is  exactly 
the  extent  of  authority  irhich  a  stato  has  over  its  own  subjecta.  A  state,  with  regard 
to  its  own  subjects  wbo  owe  allegiance  to  it,  has  a  right  to  say,  "You  shall  not  in  any 
part  of  the  world  accept  employment  In  the  military  force  of  another  power  withovt 
the  consent  of  yonr  own  sovereign." 

Lord  Chirf  Baron.  Therefore  the  ninth  section  of  onr  own  act  make*  punishable 
such  an  offense  when  committed  out  of  the  kingdom. 

Sir  Hdoh  Cairks.  Nodoabt.  The  first  section  is  this:  "If  any  citizen  of  the  United 
States  shaU,  within  the  territory  or  Jurisdiction  thereof^  accept  and  exercise  a  oonimis- 
sion  to  serve  a  fbreign  piinoe,  state,  colony,  district,  or  people  in  war,  by  land  or  by  ' 
sea,  against  any  prince,  state,  colony,  district,  or  people  with  whom  the  United  Statee 
are  at  peace,  tbepersoQ  so  ollending  shall  be  deemed  guilty  of  a  high  misdemeanor," 
and  is  finable.  Then,  my  lords,  comes  the  second  section,  wuch  divides  Itself  into  two 
parta,  flnt  by  way  of  general  enactment,  and  then  by  way  of  qualification,  "  that  If 
any  person  sliall,  within  the  territory  or  jurisdiction  of  the  United  States,  enlist  or 
enter  himself,  or  hire  or  retain  another  person  to  enlist  («  enter  himself,  or  to  go  beyond 
the  limits  or  Jurisdiction  of  the  United  States  with  Intent  to  be  enlisted  or  entered  In 
the  service  of  any  foreign  prinoe,  Btot«,  colony,  district,  or  people,  as  a  soldier,  or  as  a 
marine  or  se^maii,  on  board  of  any  vessel  of  war,  tetter  of  marque,  or  privat«er,  every 
person  so  offending  ahall  be  deemed  guilty  of  a  high  miademeanor,  ahall  be  fined  n<rt 
exceeding  one  thousiuid  dollars,  and  l>e  imprisoned  not  exceeding  three  years:  Fra- 
vidtd.  That  this  act  shall  not  be  conatmed  to  extend  to  any  subject  or  cibcen  of  nay 
foreign  prince,  state,  colony,  district,  or  people  who  shaU  transiently  tte  within  the 
United  States,  and  snail  on  board  of  any  vessel  of  war,  &c,  which,  at  the  time  of  its 
arrival  within  the  Uniied  States,  was  fitted  ont  and  equipped  aa  nneh,  enlist  or  enter 
bimaeUI  or  hire  or  retain  another  subject  or  citisen  of  the  same  foreign  prinoe,  state, 
colony,  district,  or  people,  who  ia  trauaieutly  nithiii  the  United  States,  to  enlist  or 
enter  himself  to  serve  such  foreign  prince,  state,  colony,  district,  or  people,  on  bOMd 
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aaett  resMl  of  var,  letter  of  aurqne,  or  priTateer,  if  Uw  United  8t*tw  ahaU  tbe&  be 
At  peace  irilh  anch  foreiga  prince,  state,  oolony,  diatriot,  or  people ;"  brin^g  it,  tiiero- 
fbre,  up  very  much  t^tne  •ame  aa  tlie  firat,  qnalit^ing  it  not  perb^«  quite  so  widely, 
but  preventing  its  applying  to  any  one  not  owing  permanent  allt^ianoe  to  the  Unitod 
States. 

The  more  important  sections  are  those  which  follow.  The  tbiid,  wtiicb  agrees  to  a 
certain  extent  with  the  seventh  sectlou  of  the  English  aet,  na  it  now  stuida,  is  this,  "  If 
any  person  shall  -within  the  limits  of  the  United  States" — and  there  I  pansa  to  oboa^e 
that  I  think  om  Ameiioaa  brethren  wrote  better  English  in  this  respect  than  we  did — 
the;  put  the  "shall"  in  its  proper  place,  whereas,  per  inouHam,  in  our  owu  act  it  has 
slipped  out  of  the  place  where  it  onght  to  be  fonnd — ''  If  any  person  shall  witiiia  the 
limits  of  the  United  States  fit  out  and  arm,  or  attempt  to  fit  unt  and  arm,  orjprocare  to 
be  fitted  ont  uid  armed,  or  shall  knowingly  be  concerned  in  the  fomiBhins,  nttinv  out, 
or  anning  of  any  ship  or  vessel  with  intent,  that  such  ship  or  Teasel  shall  oe  employed 
in  the  serTice  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to 
cruise  or  conituit  Uoatilities  against  the  subjocta,  citizens,  or  property  of  any  ioreign 
prince  or  state,  or  of  any  colony,  district,  or  people  with  whom  the  United  States  are 
at  peace,  or  Hhall  Issne  or  deliver  a  commission  within  the  territory  or  juriadiction  of 
the  United  States  for  any  ship  or  vessel,  to  tlie  intent  that  she  may  be  employed  as 
aforesaid,  every  person  so  offending  shall  be  deemed  gnilty  of  a  high  misdeameanor, 
and  shall  l>e  fined  not  more  than  ten  thousand  dullant,  and  imprisoned  not  more  than 
tliree  years."  Then  there  is  a  provision  with  regard  to  the  forfeitaie  of  the  ship. 
There  are  some  very  pecoliar  words  in  the  framing  of  that  clause.  It  is  a  very  sincnlwr 
thing,  though  it  is  not  at  all  necessary  that  I  should  derive  any  argument  from  it  one 
way  or  the  other,  that  the  words  In  the  first  part  of  that  clause  are  coitjunctive,  "  fit 
out  ottd  arm,  or  attempt  to  fit  oat  and  arm,  or  procure  to  bo  fitted  ont  asd  armed ; 
whereas,  wheu  we  come  to  the  question  of  being  concerned  in  the  fumiahing,  it  is  "  the 
furnishing,  fitting  out,  or  arming  of  any  ship  or  veesel." 

That  liBs  been  a  snl^ect  of  contioveiBy  in  America,  and  at  a  proper  time  I  will  show 
yonr  lordshipe  what  has  been  decided  npou  that  in  Ameiioa;  I  only  observa  upon  it 
now  to  show  how  very  singularly  theae  acts  are  framed.  Another  thing  ia  very  sin- 
gular that  when  we  come  to  the  word  "  concenied,"  onothei'  term  la  Introduoed  which 
IS  not  found  in  the  earlier  part  of  the  sentence,  viz.,  "famishing."  In  the  early  part 
of  the  sentence  it  is  "fit  ont  and  arm."  Then  you  have,  "procure  to  be  Utted  ont  and 
armed ;"  then  you  have,  "  be  eoncamed  in  the  fumi^ng,  fitting  out,  or  arming." 
Whether  that  makes  any  enlargement  of  thu  olfeiise  or  not  I  do  uot  stop  to  consider. 
I  only  point  out  tbeee  things  to  your  lordshipe'  atteution  at  urusent.  All  I  would  say 
upon  the  construction  of  this  sectiiio,  passing  by  those  nice  cntiuiams  aa  to"aQde''  and 
"on,"  is  this:  if  thiasectiou  means  tliis— You  aball  not,  within  the  United  States,  fit  out  a 
ship  as  a  ship  of  war,  intending  her  to  be  employed  by  one  l>elligorent  against  another — 
then  1  say  that  e>:Bctl^'  tallies  with  the  rulea  luid  down  by  Washingtou  and  afflrmcd,  as  I 
will  show  your  lurdsliiua,  by  international  law  nritera,  because  I  apprehend  the  meaning 
of  that  in  the  more  enlarged  terms  would  be  thift~you  aholl  uot  ht  out  a  ship  oa  a  ship 
of  war;  that  is,  you  shall  pot  fit  oat  aahip  with  any  of  tliose  distinctive  fittings,  with 
any  of  tiiose  dietinotivs  matters  of  equipment,  which  are  not  ambiguous,  which  may 
not  serve  for  other  purposes  beeide  uae  in  a  ship  uf  war — you  shall  not  dt  out  a  ship  of 
war  with  diatiuctive  fittings  or  equipmenta,  wliicb  can  be  of  uae  or  available  tn  no  ^ip 
except  in  a  ship  of  war.  That  would  exactly  tally  with  the  rules  laid  down  by  the 
American  government  npou  the  subject  befbr^and. 

I  will  now  ask  your  lonlshipa  to  go  to  the  next  section  for  the  present  puipose ;  the 
section  relates  to  a  inatt«r  which  will  not  come  iu  conCroveiBy  here,  but  I  will  read  it: 
'  "  If  any  citizen  or  citizens  of  the  United  States  shall,  without  the  limits  thereof,  fit  out 
and  ami,  or  attempt  to  fit  out  and  ahu,  or  procure  to  be  fitted  out  and  armed,  or  shall 
kuowiogly  aid  or  be  concerned  in  the  furnishing,  fitting  out,  or  arming,  any  private 
ship,  or  vessel  of  war,  or  privateer,  with  intent  that  sncb  ahip  or  vessel  snail  be 
employed  to  cruiie  or  commit  hoetiUtieeapon  the  oitisens  of  the  United  States,  or  Uieir 
propertr,  or  ah^  take  the  command  of,  or  enter  on  board  of  any  auoh  ship  or  vessel, 
fbt  the  Intent  aforesaid,  or  shall  porchase  any  interest  in  any  such  ship  or  veeael,  with 
a  view  to  share  in  the  profits  tli^naf,  snch  person  so  offending  shall  m  deemed  jiuilty 
of  a  high  uiMleameanot^"  that  is,  to  commit  hostilities  upon  dtiseoaof  the  United  ^tea, 
which  is  a  wholly  different  matter.  The  attorney  general  reminds  me  accurately 
that  that  foorth  section  was  not  to  be  ibnnd  in  the  act  or  1794,  hnt  it  was  introduced 
for  the  firat  timeintotheact  of  1618.  Thisisnot  a  section  dealing  with  the  qnestion  of 
international  law  at  all,  it  is  dealing  with  the  case  of  what  I  may  call  piracy  or  hurg- 
lan,  or  whatever  the  term  may  be. 

Lord  Chiev  Qasoh.  It  is  sort  of  treason  against  the  United  States,  yon  know. 

Sw  HUQH  Cairns.  It  is  one  citizen  conuniMing  hostilities  upon  anoUier. 

JxiRD  Chief  Babon.  You  are  here  distinguishing  the  act  against  which  tbe  statute 
is  leveled  and  the  attempt  to  do  the  act. 

Sir  Huoh  Caibdb.  No,  I  do  not  at  prvsent ;  I  will  doal  witli  timt  aa  «  sspuattt 
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qoMtiiHi.    I  do  not  deaire  to  embaroM  the  ttrgoment  I  am  no' 
loTdahlpa  by  the  minor  argnment  of  what  may  be  an  attempt  b 
I  deaire  to  loUow  out  the  principal  act  itaelf. 
Lo«D  Crikf  Baros.  You  will  come  to  that  by  and  by. 

8tR  HDSB  CAIItKB.  Tm. 

Lord  Ciuet  Baron.  It  seems  to  me  to  bo  extremely  iDportant,  before  yon  inqniie 
vhst  le  meant  by  attempting  to  do  a  thing,  and  aadstina;,  and  endeavoriaK,  and  pro- 
ciBiDi;,  and  so  on,  to  do  a  thing,  first  t«  get  a  most  distinct  notion  of  what  itu  that  yoa 
an  not  to  do. 

Sib  Huoh  Cairns.  Just  so;  it  is  with  that  view  I  am  askinn  yoor  lordabip'a  atten- 
tion to  theso  matters. 

Lord  Cbibp  Barok.  Considerabte  confliston  has  arisen,  and  mnch  of  what  Usfud  to 
bathe  coDfnaion  of  the  act  arises  fhim  confonnding  the  act  that  Is  not  to  be  done  wltb 
the  expreBBions  nsed  in  forbiddias  au  attempt  to  do  it. 

Sir  Hcoh  CAmns.  Jnst  so,  and  I  may  take  leave  to  say,  by  way  of  antiofpation,  it 
Till  be  fottud  if  we  can  once  arrive  at  a  clear  and  distinct  understanding  of  what  I  may 
call  the  principal  act  prohibited,  five  minutes  consideration  will  scatter  all  the  rubbish 
that  has  beon  talked— I  do  not  use  the  expresaton  with  reference  to  anything  which 
has  mjim  from  my  learned  friends,  but  I  mean  the  rubbish  talked  oot  of  doors — about 
attempts  and  endeavors,  and  commencements  and  assistances,  which  altngetber  aa- 
Bumee  that  every  one  of  those  things  creates  a  new  offense,  different  in  character  and 
furm  from  the  priucSpal  offen^,  wLereoa  every  one  of  them  must  range  itself  imder  the 
principal  offense — they  cannot  go  any  higher  than  the  principal  ofiuuso  can  gn.  The 
fifth  section  seems  to  me,  with  reference  to  our  inveetlgatlon  of  what  is  the  principal 
offeuse,  of  very  great  importance.  It  is  at  page  24 :'  "  If  any  person  shall,  within  the 
territory  or  jurisdiction  of  the  United  Stat«a,  increase  or  augment,  or  procure  to  be 
increased  or  augmented,  or  shall  knowingly  be  concerned  in  increasing  or  angmenting 
the  force  of  any  ship  of  war,  cruiser,  or  other  armed  vessel,  which  at  the  time  of  her 
uriTal  within  the  United  States  was  a  ship  of  war,  cruiner.  or  armed  vessel,  in  the 
service  of  any  foreign  prince,  or  stato,  or  of  any  colony,  district,  or  people  or  belonging 
to  the  siilfjects  or  citizens  of  any  such  prince,  or  state,  colouy,  district,  or  peuplc,  the 
Eamo  l>eing  at  war  with  any  foreign  prince  or  state,  or  of  any  colony,  diatnot,  or  peo- 
ple with  whom  tlie  United  States  are  at  peace,  by  adding  to"  (augmentiug,  that  is  to 
Buy)  "the  namber  of  the  guns  of  such  vesacl,  or  by  changing  those  on  hoard  of  her  for 
BiiuB  of  a  larger  caliber,  or  by  the  addition  thereto  of  any  equipment  solely  applicable 
to  war,  every  person  so  offunding  shall  be  deemed  gnilty  of  a  high  misdemeanor,  shall 
be  fined  not  more  than  one  thousand  dollars,  and  be  imprisoned  not  more  than  on* 
yijar."  Observe  what  a  flood  of  light  this  poiirs  upon  the  whole  lesielation,  and  how 
completely  this  legislation  agrees  with  those  rules  preceding  it,  which  I  called  your 
lordehips'  attention  to.  Here  you  are  dealing  with  a  case  of  a^hip  as  to  the  destination 
and  object  of  which  there  is  no  possible  doubt.  She  is  a  ship  with  letters  of  marque,  . 
or  a  privateer,  or  a  national  ship  of  war,  there  can  be  nodoubt  about  what  she  is  to  do; 
no  doubt  about  the  end  for  which  she  is  created;  no  doubt  about  why  she  is  found  on 
the  sea,  aod  why  is  it  she  comes  into  a  port.  All  thoee  tbinge  are  matters  not  left  to 
specnlation  or  inquiry,  or  to  investigation  by  suspicion,  or  by  proof,  or  in  any  other  way; 
it  ia  uasumed  there  that  yon  have  to  deal  with  a  ship  of  war.  either  belongiDg  to,  or  at 
■II  events  in  the  interest  ofone  of  the  belligerent  parties.  Saeoomesinto  ap^  of  the 
United  StAtea.  Is  it  nnlawfiil  to  equip  bert  Nothing  of  the  kind;  it  is  unlawful  to 
augment  her  armed  force  by  addiug  to  the  guns,  by  changing  them  for  larger  or  oth«t 
gnni,  but  if  there  be  any  equipment  (and  we  alt  Know  there  is  abundance  of  eqni^ 
meiit)  not  applicable  solely  for  warlike  purposes,  she  is  quite  at  liberty  to  have  that 
equipment,  ene  ia  quite  at  liberty  to  be  supplied  with  it ;  she  may  come  in  and  get  it 
and  N^l  away,  and  no  peraon  is  entitled  to  interfere ;  in  other  words,  the  very  thing 
prtaoribed  by  the  rule  laid  down  by  Washiagton  is  to  be  attended  to,  you  are  to  look 
■tthediaracter  of  the  equipment,  and,  lust  aa  the  former  sootioD  said,  you  are  not  to 
equip  a  ship  as  a  ship  of  war,  by  which  I  understand  it  to  mean,  von  are  not  to 
eqnlp  a  ship  with  the  diBtinctive  features  of  an  eqnipmeut  which  is  solely  applicable 
for  wu,  BO,  where  you  have  a  ship  admittedly  a  ship  of  war  to  deal  wim,  yon  may 
eqnip  her,  but  you  may  not  eqnip  her  with  an  equipment  which  is  solely  appUoabM 
to  war. 

Then  we  have  ntill,  my  lords,  some  very  Important  additional  light  on  tbe  latter 
dsniiea  of  the  etatnte.  I  pass  over  the  aiith  and  seventh,  the  mai^nal  notes  of  #bioh 
BDfficiently  explalD  them.  "Settins  on  foot  within  the  United  States  any  military 
expedition  against  a  Mendly  power  "is  illegal,  and  the  district  courta  are  to  have  cog- 
niunce  of  complaints.  Then  by  the  eighth  section  the  President  may  employ  the 
forcfs  or  the  militia  fur  suppressing  such  expeditious.  That  does  not  seem  to  have  been 
thonght  necessary  in  theEugliBboct  of  Paruament.  I  suppose  it  is  because  our  oommoa 
litw  would  amply  supply  that  power.    By  the  nintli  seotiou,  the  PresidMkt  may  employ" 

'Beopatnla  "  Jt  1 
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the  forcM  or  the  militia  fa)  oompel  the  departure  of  veaaelB.    I  pMx  over  all  thoa 

now  aak  yonr  lordBhipa' attention  to  the  tenth  and  eleventh — '' —     itt..-.  j_. 

teot^  eectiOD  sayt     "That  the  ownera  nr  conHiirnnni  nf  rv< 

Bailing  out  of  the  ports  of  the 

tliareof,  eh^  enter  into  bond 

clearins  ont  the  same,  in  double  the  amount  of  Hie  value  of  the  vegHel  and  oargo  O- 

board,  Including  her  armament,  that  Uie  stud  ship  or  vessel  shall  not  be  employed  by 

■uch  ownera  to  cruise  or '' ' ■-"--—  — i_-i  .i-_  — !.!__._   _i.! >_ 

of  amy  foreign  province 
UnitM  Statoa  are  at  peace." 

Ukat  is  &  clause  wliich,  as  my  learned  Mend  reminds  me,  (and  I  am  much  obliged  to 
my  learned  IHeud  for  reminding  me  of  it,)  was  inserted  in  the  act  of  1818,  it  not  being 
In  tiie  old  act;  that  perhaps  mokes  it  the  more  importiant,  because  it  is  a  clause  inaertea 
aft«r  the  former  act  nad  been  tu  existence  for  twentj-itix  yean,  and  had,  one  may  aay, 
obtained  a  certain  amount  of  judicial  conHtmction.  Thia  ia  a  clause  put  into  the  act  of 
1B1B,  and  of  course  one  must  assume  In  harmony  with  all  the  rest  of  the  sections  in.tbe 
Oct  of  Co^igresB,  and  throwing  impoj  tant  light  upon  their  conHtmction.    Yonr  lordships 


will  observe  that  the  condition  of  the  bond  is  not  that  the  ship  shall  not  be  employed 
'"  ~- -'  i---.!'!.s-- "-   ._.  ^i-..  -L.  _i._,i  _  ...  1.       -ipioygd  by  the 


to  croise  or  commit  hostilities  generally,  bnt  that  she  shall  not  be  employed  t 
owners;  that  is  to  say,  the  owners,  if  she  belong  wholly  or  in  part  to  citizens  ( 
United  Btates,  may  tranafer  her,  and  she  may  be  employed  by  others  not  citizens  of  the 


United  States  t«  cruise  or  commit  hoHtilities.  The  condition  of  the  bond  would  not 
be  affected ;  but  the  part  of  the  section  I  am  aniions  to  call  your  lordahipa'  porticubir 
attention  to  J8  this.  What  iathe  vessel  as  to  which  the  bond  can  bo  demanded  f  Aehip 
is  going  to  soil  out  of  a  port  of  the  United  States,  the  collector  of  customs  says — Well, 
I  do  not  quite  like  the  looli  of  that  vessel  or  what  I  know  about  her,  you  must  give  me 
a  bond  that  she  ehatl  not  be  employed  by  the  owner  to  cruise  or  commit  hostilities. 
What  does  the  owner  eaj  I  theowDersBya,foTwhatBhip  ore  yon  entitled  to  ask  a  bond; 
areyouentitled  to  ask  a  bond  because  yon  choose  to  aay  you  do  not  like  the  look  of  the 
ehip  or  have  reason  to  suppose  that  hereafter  she  may  become  a  ship  of  war,  or  be 
tnnied  into  a  ship  of  war,  and  ore  you  entitled  to  take  a  bond  that  ahe  shall  not  be 
turned  into  a  ahip  of  war  I  Noticing  of  the  kind.  Before  the  collector  of  custonu  can 
establish  his  ri^ht  to  ask  for  the  bond,  he  must  ahow  that  the  ahip  ia  an  armed  ship, 
and  it  is  only  in  respect  of  the  ahip  being  an  armed  ahip  sailing  out  of  a  port  of  the 
United  Btat«s  that  a  bond  can  be  taken.  But  observe,  my  lords,  u  it  is  desirable  in  aoy 
case  to  take  a  bond  by  way  of  secuiity  and  to  give  that  peculiar  power,  that  somewlutt 
tyrannical  power,  to  the  collector  of  cuatoms  to  demand  a  bond,  snrely,  of  all  caaM 
where  that  Is  necessary,  the  very  case  where  it  ia  most  required  ia  not  where  the  matter 
upalmtt  ad  oculoi,  and  where  the  collector  might  proceed  on  the  other  clause  of  the  aot, 
wneie  the  case  was  complete  of  a  ship  of  war  sailing  out  of  the  poet,  bat  rather  a 
case  where,  without  having  the  proof  complete  to  hia  eye,  he  would  lie  able  to  suggest 
some  reason  for  supposing  some  use  was  intended  to  be  made  of  the  ahip  afterward 
which  would  change  its  condition  from  what  it  then  was  into  that  of  a  ship  of  war,  bat 
he  cannot  do  it— he  has  no  right  to  demur  to  the  departure  of  the  shiii  tiu  the  ownara 
have  given  a  bond,  unless  he  can  ahow  that  the  ship  la  an  armed  ahip  about  to  issue  ont 
of  a  port  of  the  United  Statea. 

Let  OS  couple  that  with  the  eleventh  section,  whioh  ia  also  new,  and  therefore  the 
^vnment  is  the  more  important  becauae  these  are  clauses  added  to  the  act  of  Parliament 
after  it  had  been  in  existence  nearly  thirty  years,  and  when  its  scope  must  have  been 
well  understood  and  appreciated.  "That  the  collectors  of  the  cnatoms  be  and  tlioy  are 
hereby  respectively  aathorized  and  required  to  detain  any  vessel  manifestly  built  for 
warlike  purposes."  Thia  ia  anew  clasa  of  vessel;  thisisnotan  armed  vessel.  Let  ns 
see  under  what  citcnmstancos  they  are  authorized  to  detain  "any  vessel  manifestly 
built  for  warlike  purpoaes  and  about  to  depart  from  the  United  States."  Not  generally: 
toey  cannot  detain,  generally,  any  vessel  "monifestly  bnilt  for  warlike  purposes,"  but 
"tmy  vessel  manifestly  built  for  warlike  purposes"  "of  which  the  cargo  shall  principally 
oonaist  of  arms  and  mnni  Uons  of  war,  when  the  number  of  men  (flipped  on  board  or  other 
clrcomstances  ehall  render  it  probable  that  such  vessel  is  iutendeo  to  be  employed  by 
the  owner  or  owners  to  cruise  or  commit  hostilitica  upon  the  aabjects,  citizens,  or 
property  of  any  foreign  prince  or  atate,  or  of  any  colony,  district,  or  people  with  whom 
the  United  Stat«s  are  at  peace  until  the  decision  of  the  Frcsideot  be  hod  thereon,"  or 
nnttl  a, bond  be  given. 

Now,  my  lorda,  this  again,  I  venture  to  think,  gives  as  a  very  large  amount  of  light 
in>on  the  general  object  and  scope  of  the  statute,  because  I  venture  to  say  ag^n  here 
if  there  be  an  occasion  with  reference  to  which  it  is  desirable  to  give  authority  to  the 
collector  of  costoraa  to  detain  upon  enapioion,  if  the  scope  of  the  act  ia  broader  thm  I 
have  auggcatcd,  if  the  scope  of  the  act  ia  this,  that  it  ii  an  offense  to  do  anything  to 
the  ehip  (I  will  not  nse  any  specific  term)  in  a  port  of  Che  United  States  which  can 
aneiward  be  made  available  for  the  use  of  the  ship  when  abe  becoinea  a  ship  of  war, 
Jf  that  is  the  scope  of  the  legislation,  then  anrely  the  occasion  on  which  it  would  be 
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dedrable  to  give  the  colbMitor  of  ciutonu  authority  to  detBin  b  tbbwI  on  oaapicion  won^d 
be  thla,  not  wben  the  ahip  hud  those  things  on  boaid,  the  pOHBeBsian  of  which  on  board 
clevlf  bftiagbt  her  within  the  act  of  Coogresa,  bnt  an  oci^wion  on  wMob  the  collector 
of  oomomB  wontd  not  have  tboee  Tiaible  proofs  to  appeal  to,  bnt  wonid  have  siinply 
thatwhicb  is  indicated  In  tbebeginniogof  the  aectlon,  namely,  ^ben  he  could  sa;,"  Here 

■■ '       ' "  t,  yet  I  cannot  help  thinking  ia  a 

tier  may  be  tnmed  into  a  vaeeel  of 
w  wish  to  detain  her,  in  order  that  the  gaeetion  may  be  tried  whether  that 
ifl  meant  to  be  done."  But  he  has  no  anthoriCy  of  Uiat  kind.  No  amonut  of  Husplciou 
irill  Jostiify  detention  in  a  caae  of  that  sort.  The  cases  in  which  a  bond  oan  be  required, 
and  the  cases  in  which  the  ship  can  be  detained,  being  express,  other  cases  are  negatived, 
and  among  others  this  clearly  is  negatived :  the  right  to  detain  or  the  rieht  to  reqoire 
a  bond  from  the  owner  of  the  ship  merely  npon  a  suspicion ;  and  I  wUl  go  furtber, 
merely  npon  proof  to  be  addaced  that  hereafter  she  is  to  bo  converted  into  K  vessel  of 
war.  If  metiifestly  bnilt  and  intended  for  warlike  pnrposes,  and  if  her  cotko  conaists 
principally  (if  arms  and  munitions  of  war,  and  if  the  number  of  men  shipped  on  board, 
OT  other  circumstances  over  and  above  thoee  which  ore  cardinal  and  essential  iAgrediente 
in  tbe  case,  the  collector  of  custems,  if  those  things  oombine,  may  detain  the  ship  until 
the  decision  of  the  President  be  known,  ornntil  a  bond  be  given.  How  is  it  poutbleto 
contend,  after  tbose  sections  are  read,  that  the  scope  or  ambit.of  the  general  section 
meant  more  than  that  which  is  indicated  by  these  sections,  namely,  to  provide  for  tbe 
COM  where  yon  are  eqnipping  within  the  ports  of  America  a  ship  as  a  vesael  of  war; 
meaning  by  that,  equipping  ner  with  things  that  are  essential  and  distingaisbing 
characteristics  of  a  vessel  of  war. 

Mr.  Babo^  Chankeli.  The  tenth  section  niakee  no  reference  to  intent.  The  eleventh 
section  refers  to  intent  to  be  ascertained  by  eircnmstancee,  either  by  appeal  to  the 
President,  or  if  they  are  difflcnlt  to  be  got  at,  by  getting  ft  bond. 

Hr.  Baaox  Bramweli.  The  tenth  section  apnliee  to  an  armed  ship ;  and  tbe  eleventh 
section  evidently  applies  to  a  ship  which  wonldnot  be  comprehended  within  tbe  tenth 
aection,  and  which  is  not  armed. 

Sin  HcoH  Cairns.  Which  has  arms  and  manitious  of  war  on  board. 

Hr.  Baron  Bramwt:!!.  One  would  suppose  &om  the  two  sections  that  It  was 
intended  to  require  a  bond  in  the  case  of  a  vessel  which  could  not  be  sud  to  be  armed, 
which  might  be  something  short  of  being  an  armed  vessel,  because  if  she  were  an 
armed  vessel  she  would  be  within  the  tenth  section. 

Sir  Hdob  Cairns.  Clearly  so ;  if  your  lordships  look  at  the  last  words  of  section 
eleven  in  the  coses  where  detention  of  vessels  is  allowed,  the  detention  is  to  take  place 
"  until  the  decision  of  the  President  be  had  thereon  or  until  the  owner  or  owners  shall 
give  such  bond  and  security  as  is  required  of  the  owners  of  armed  ships  by  the  pre- 
ceding section."  Therefore  a  bond  as  it  were  ««  nmUi  oosti  is  to  be  given  under  the 
eleventh  section. 

Mr.  Ba»OK  Bramweu.  I  am  afraid  I  did  not  make  myself  InteUirible.  What  I 
meant  was  that  section  eleven  seems  to  be  directed  against  a  vessel  wnich  could  not 
be  said  to  be  tbe  armed  vessel  in  the  tenth  section ;  and  consequently  this  eleventh  sec- 
tion of  the  American  foreign  enlistment  act  applies  to  vessels  not  armed. 

Snt  HCOB  Cairns.  Yss,mylord.  VesselsnotarmedgbuthavingthoeeotherquaJiflca- 
tiona  which  are  mentioned  in  the  eleventh  section,  namely,  carrying  a  careo  ooueistlng 
principally  of  arms  and  munitions  of  war,  coupled  with  this,  that  eha  is  manifesUy 
bnilt  foi'warlike  purposes,  and  that  the  number  of  men  shipped  on  board,  or  other 
drcumstonces,  moke  it  probable  that  she  is  intended  to  cruise  or  commit  hostilities. 
Ifl  might  describe  it  in  other  words,  the  eleventh  section  seems  to  provide  agniuat 
tbe  case  of  a  ship  manifestly  built  for  warlike  purposes,  cairying  out  Dor  own  eqQlp- 
ment  for  warlike  purposee — carrying  it  out  as  if  it  was  cargo,  and  coupled  with  the 
presence  of  such  a  number  of  men  as  distinctly  mark  her  as  a  ship  intended  for  war- 
like pnrposes. 

Now,  m  V  lords,  having  troubled  your  lordships  with  the  words  of  the  Americau  oot, 
it  wonId  oe  proper  at  Ibis  stage  of  the  argnment  to  refer  you  to  those  AmericAU 
authorities,  so  far  as  we  have  them,  npon  the  construction  of  tnis  act  of  Congress,  and 
the  first,  I  believe,  in  point  of  time,  or  very  nearly  the  first,  is  a  case  report^  in  Bee's 
American  Admiralty  Soports,  page  7(t.  I  shonld  mention  that  Bee  is  not  the  reporter ; 
thev  are  the  deeisions  of  on  admiralty  Judge  of  that  name,  of  considerable  reputation 
in  America. 

Mr.  Barok  CitANNSLi..  Is  it  the  case  of  Moodie  against  tbe  sbip  BrotheisT 

Sin  Htiail  Cairks.  Tes,  Moodie  against  the  ship  Brothers.  The  question  arose  in 
this  way  :  A  privateer  hod  taken  a  prize  j  she  was  brought  in  for  odjndication,  and 
Mr.  Moodie,  who  was  the  English  consul,  and  in  whose  name  all  the  proceedings  during 
the  beginning  of  tbe  war  were  taken,  objected  to  the  condemnatdon  upon  tbe  ground 
that  the  privateer  bad  been  fitted  out  in  a  port  of  the  United  States,  in  contravention 
of  the  American  act  of  Congress,  which  would  have  mode  tbe  capture  illegal  If  it  could 
have  been  proved.    "  Tbe  prize,  upon  tbe  arrival  in  this  port,  was  with  the  cargo  libelled 
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b7  tbe  British  cohboI,  Ht-  Uoodie,  -wbo,  unong  other  oauK«,  (dlegca  that  th*  pet- 
TftUei"  (the  vhol^  of  thji  report  in  the  Judeineufr  of  the  ciiurt)  "  whs  ori({iiuillj'  flUed 
apt  ID  the  port  of  Cbarteaton,  or  snjpaeQtea  in.  her  nulike  force,  contrary-  tg  tha  Mt 
of  Conp^aa  And  law  of  neutralitj  of  natione;  be  therefore  claimB  reatitotioa  uf  tb* 
capbiTed  vepael.  The  claimaats  cannot  deny  that  the  privateer  was  orij^iiaJIjF  GttwL. 
armed,  or  miuiavd  nlthin  ao;  of  the  ports  of  the  United  States ;  or  that  i>hii  reooived. 
therein  an;  aunneDtation  or  addition  solely  applicahle  to  purposes  of  nac.  They  pra- 
nce a  cop;  of  her  commission  ftoin  Xjoveaux,  and  plead  the  sereuteenth  article  of  tho 
treaty  with  France  in  bar  to  the  interfereuce  of  this  court  in  thiscaude.  SevuraLcsbib- 
iti  b^Xfi  l^^"  1^'^  ^  show  that  the  capturod  vessel  and  car^  are  British  proporty^ 
and  one  exhibit  sbona  that  the  privateer  nss  foimerly  an  armed  veseel  in  the  aorvica 
of  the  Klnsof  Spain,  and  then  mounted  eighteen  ^ns;  that  she  was  captured  by  the 
Montague,  Freucb  privateer,  and  brought  as  a  pnie  into  this  port,  from  whepoe  aba 
^eiward  departed  with  fewer  guns  than  she  had  on  h«r  coming  io."  U  was  agreed 
between  tbe  parties  that  certain  evidence  should  be  taken.  The  jad^  oontiuuea:  "I 
have  already,  by  my  decree  in  tbe  case  of  the  Canrier,  declared  my  opinion  of  thia  pri- 
vatenr,  bat  have  reconsidered  the  evidauce  with  great  care,  Mnssra.  Wallace,  Liliby, 
'Williams,  Cantenter,  and  Weyman,  and  the  collector,  and  they  all  ogrue  that  she  w-os 
a  complete  pnvateer  when  she  first  arrived  there;  she  bod  then  fourteen  guus  on  bee 
main-deck,  two  cohoms  forward,  and  swivels  on  bee  quarter-deck.  Tbe^  also  afO'ce 
that  she  received  no  auKmentatJon  of  force  here ;  she  had  been  much  ii\jureiL  in  hei 
engagement  with  La  Montagne,  and  wo*  compelled  to  take  olT  ber  quarter-deck.  She 
tbeu  went  to  sea,  returned  dismasted,  and  took  a  new  mast,"  (that  was  iu  an  Americaa 
port-,)  "  but  none  of  tbe  witnesses  saw  any  additional  equipments.  Ingram,  who 
w«rked  on  bet,  says  she  bad  her  quarter-deck  taken  down,  hei  waist  repaired,aud  two 
ports  cut  therein ;  tbal  she  was  an  armed  vesavl  when  she  arrived,  and  was  repaired 
as  a  privateer.  Ttie  question  then  is  wholly  as  to  the  cnttlag  of  two  new  ports  vrheo 
ber  waist  was  repaicod.  This  arises  out  of  Ingram's  tealimouy,  which  is  at  variance 
with  that  of  Williams,  Lihby,  and  Carpenter,  and  positively  contradicted  l>y  the  oath 
of  the  claimants,  who  swear  that  the  repairs  she  received  in  this  pott  were  necessary 
to  her  safety  of  sailing,  but  not  at  all  applicable  to  war."  The  learned  Judge  waa  con- 
vinced that  that  was  the  issue  to  be  decided  upon  the  evidence,  whether  tbe  repaiTs  or 
equipments  she  bod  received  were  at  all  appUcable  to  war.  "They  say  that  she 
actually  went  to  sea  with  fewer  guns  than  she  bad  when  she  arrived  as  a  nrize.  Ad- 
mitting, then,  for  tbe  sake  of  reconciling  Ingram's  testimony  with  that  oi  the  oUiei 
vitneaies,  and  with  this  oath  of  the  claimants,  tbat  two  of  her  ports  in  the  waist  weiv 
altered,  this  will  not  aniouut  to  any  additional  equipments,  nor  can  it  be  considered  as 
a  breach  of  Deutralitf.  If  a  prosecution  bod  been  instituted  under  the  act  of  tbe  5th 
of  June,  no  forruitiire  could  have  beenaillndgedforso  triBing  on  alteration.  Upon  tho 
whole,  I  retain  my  opinion,  and  tbat  upon  mature  deUbeiation.  I  therefore  admit  Uio 
relevancy  of  tbe  plea  in  bar,"  Of  course  it  is  no  part  of  my  busineaa  to  cousidaf 
-whetbet,  upon  the  facts  before  tbat  learned  Judge,  he  was  right  or  wrong  in  his  cou- 
clualon  as  to  the  facts :  oil  I  refer  to  the  case  for  u  this ;  the  parties  tbought  and  (ha 
Judge  thonght  that  tbat  which  he  had  to  determine  was,  were  there  eqiupuieuts  pot 
on  board  the  sblpin  an  American  port  solely  applicable  to  war  or  notf  he  tbougbt 
there  were  not.  That  was  what  be  thought  was  tbe  construction  of  the  act  and  the 
matter  he  hod  to  consider,  oud  with  that  accordingly  he  dealt  in  tho  way  I  bara 
mentioned. 
My  lords,  I  ongbt  to  say  (yonr  lordsbips  will  paidon  me  for  It)  that  I  omItt«d  befta« 


laid  down  by  Washington  a  jniven 
toi;  o£,  and  in  accoi&ice  with,  tl 
to  give  your  lordahipa  that  anthority  as  a  justification  for  my  referring  to  those  ruliNL 
which  otberwloe  peniape  wonld  not  have  been  relevant  to  the  argument;  that  is  laid 
down  Id  tbe  clearest  way  by  Chancellor  Kent  in  the  same  book  to  which  I  referred 
befbie.  I  refer  to  the  mugtnal  paging  122.  Be  says :  '  Tbe  gnveniment  of  tbe  United 
States  was  warranted  by  the  law  ana  praetice  of  nations  in  tbe  declaratiuns  made  in 
17M  of  the  rules  of  neutrality,  which  were  particularly  recognized  as  necessary  to  be 
observed  by  the  belligerent  powers  in  their  interoourse  with  this  country."  Tboaa  are 
the  mice  of  IT93  whiob  I  mentioned.  "  These  rules  wore  tbat  the  original  arming  or 
equipping  of  vessels  in  our  ports  by  anv  of  the  powers  at  war  for  military  service  was 
□nlawfbl,  and  no  such  vessel  was  entitled  to  an  asylum  in  our  porta.  The  equipmunt 
by  them  of  gOTemnient  vessels  of  war,  in  matters  which,  if  done  to  other  vessels,  would 
be  applicable  equally  to  commerce  or  war,  was  lawful.  The  equjpuieut  by  them  of 
Teasels  Stt«d  for  merchandise  and  war,  and  applicable  tn  cilber,  was  litwfiil;  but  if  it 
■were  of  a  nature  solely  applicable  to  war,  it  was  unlawful.  And  if  the  armed  vesnel  of 
one  nation  sbonld  depart  from  ourjuriediction,uo  armed  vessel  being  within  tbe  souu^ 
and  belonging  to  an  adverse  belligerent  power,  shtUi  depart  until  twenty-four  hour* 
after  the  former  withoat  being  deemed  b)  have  violated  the  law  of  nations.    Cougnfli  : 
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'  iMTfl  RipeAteaUy  by  gt&tnte  made  mribiUe  proTlalon  for  th6  sapport  and  dne  otweTTanctt 
'«r  Bimtlar  rrilea  of  Dentrnlity,  and  given  sanctloii  to  the  princlplo  of  them  ae  iMinE 
Ibonded  in  the  nufveraal  law  of  nauons.  It  is  declared  to  be  a  miademeanor."  And 
tfMD  Mt.  Rent  gate  on  to  recite  the  furefini  enlittmenC  act  of  Conf^reN,  which  I  hare 
already  referred  to,  reciting  it  in  thia  way,  that  this  waa  an  instance  of  Congress  befne 
mppOTtedby  mnnieinnlregnlationfortbeobserraDce  of  those  ttiIbb  of  neutrality  which 
have  been  jnstified  by,  and  have  been  fonnded  upon,  the  principles  of  international 

■My  lords,  that  is  sn  anthority  1  said  wonld  connect,  as  I  thongbt,  in  yonr  loidhips' 
minds  the  whole  chain  which  I  have  given,  flnt  the  declaration,  and  then  the  act  of  Con- 
gress, showing  that  this  declaration  and  tms  act  of  CooKTess  were  simply  an  afdnnance 
of  the  rale  of  international  law-  and  I  think  I  might  pause  fbra  moment  thereto 
otMerre,  that  perhaps  nuw  at  this  st^e  of  the  argnment  I  might  bo  in  a  position  to 
advfrttoasnggestinn  which  foil  from  Mr.  Baron  Bmmivell,  when  he  asked  me  whether 
I  {nnpDeed  to  consider,  npon  the  rule  of  intematloDal  law  alone  as  apart  from  muni- 
cipal law,  the  case  that  mi>ht  be  pat  of  two  ships  leaving  a  nentrnl  port,  the  one 
unarmed  and  nnequippod  for  war,  and  tJie  other  baring  on  board  amis  and  warlike 
Miripments,  proposed  to  be  afterward  transferred  to  the  first.  The  answer  I  shonid 
elTO  to  that  IS  this :  The  definition  in  these  mles  of  the  principle  of  international  law 
la  clear  and  express.  The  gist  of  the  whole  Is  doing  the  act  which  is  prohibited  within 
the  nentrnl  teiritory.  The  act  prohibited  is  the  equipment  of  the  ship,  which  means 
pnttlng  equipments  into  their  place  npoit  the  ship ;  no  other  act  Is  prohibited,  and  no 


ot^er  act  can  be  broncht  within  the  scope  of  the  act  so  defined.    That  may  be  a 
treme  ease,  and  I  will  deal  with  eitreme  eases  by  and  by,  and  show  yonr  lotdahips 
-what  extreme  cases  there  are  npon  all  sides  upon  a  question  of  this  kind.    However,  if 


it  be  an  extreme  case,  I  say  it  is  not  in  my  hnmble  Judgment  contrary  to  the  prlucipleB 
_.!_._. —  .j_.._,  •--,(,)  gj^  ont  BD  nnannedship  from  an    '    '        -    -    ■  ■ 

any  hosttle  pnrnose,  n^D 
>ng  with  her,  or  after  ner,  or  bi  ,  „ 

■nether  ship  with  thosearticleson  board  called  contraband  or  ninnitions  of  war,  thoagh 


of  international  law  to  seira  nnt  sn  unarmed  ship  from  a  neutral  port,  a  ship  nnanned 
and  aaeqnipped  for  any  hosttle  pnrnose,  aeiva  those  terms  as  I  have  explained  them, 
•adrither  afong  with  her,  or  after  ner,  or  before  her,  sending  ont  of  that  same  port 


9  object  may  be  in  a  foreign  port  or  on  the  high  seas  or  anywheru  else  out  of  the 
neOtral  jurisdiction  to  transfer  the  one  ftflm  the  other  and  to  put  the  contents  of  the 
Moond  ship  on  board  of  the  first  ship.  It  is  one  of  those  matters  which  leaves  entirely 
«v«i7  m)e  of  International  tinviolated.  The  neutral  territory  is  not  violated — nothing 
issaes  ont  of  the  neutral  t«rTlt(iry  in  a  position  which  can  be  called  a  posltian  forcom- 
miMing  bostilltiee.  There  must  be  an  act  done  In  that  which  is  unneutral  ground, 
dither  the  high  seas  or  the  hostile  torrltoir,  and  there  It  is  that  the  right  of  the  bel- 
U^^erent  cones  in  to  prevent  and  intercept  tuat  act  being  done,  if  the  belligerent  desires 
to  do  it. 

Ur.  Barom  Bramwell.  No  doubt  directly  the  two  vessels  get  out,  the  one  that  is 
(o  reoeire  the  armament  and  the  other  that  has  the  armament  on  board,  both  being 
defenaelMs,  both  might  l>e  taken  by  the  belligerent,  they  would  have  no  riglits  or 
priTilegea;  hnt  if  that  is  not  a  breach  of  the  law,  it  certainly  looks  very  Uke  an 
Braalon. 

Lord  Chief  Baron.  The  answer  may  be  that  there  is  no  equitable  coastmction  of  a 
penal  statute. 

Sir  HrOR  Caiuxs.  The  moment  it  is  said  it  is  an  evasion,  the  case  is  conceded. 

Ur.  Barok  Bkamwtxi.  The  word  "  evasion  "  has  two  meanings.  Yon  may  erade  a 
positive  enuclment ;  for  instance,  if  an  act  says  that  a  man  receiving  £100  a  year  shall 


pay  income  tax,  he  may  evade  that  by  returning  his  income  at  £9&  19s.  Hid. 
when  yon  have  not  a  written  law,  hnt  law  depending  upon  principle,  where  yon  may 
■ay  there  is  no  law  Imt  the  spirit  of  law,  if  yon  talk  about  evading  that  you  infringe  it. 


_.  _  D  Chirp  Bauon.  That  wonld  be  true,  and  is  t:  , 
Parliament  which  are  prohibitory,  and  which  receive  a  construction  from  tne  courts 
aeoirdSng  to  their  spirit— no  doubt  about  that.  But  the  moment  you  come  to  a  queeticn 
of  crime,  you  innst  ue  within  the  rery  words  of  the  act.  It  will  not  do  to  say  yoo  afe 
d«tng  that  which  Is  as  Imd ;  it  may  he  as  bail,  but  it  is  not  the  thing. 

Sir  HroH  Catiws.  J  intillo  fortiori,  where  you  are  dealing  with  that  which  Is  made* 
■crime  by  act  of  Parliament  in  certain  circumstances,  but  which  is  no  malum  in  $f. 

Mr.  Baros  Bt^A^tWKL[..  I  do  not  like  to  anticipate  your  argnuient;  hnt  I  was 
■ddreMiugnrself  to  the  state  of  things  which  1  thought  vonr  rtmark  was  dircrted  to. 

BIR  HuOK  C.tiRKS.  I  did  not  misunderstand  ynur  Inrdahip's  observation,  but  I  was 
'folio-wine  fers  moment  the  point  put  by  the  Chief  Baron.  I  understood  Mr.  Hatou 
■biunwdl  to  diatUignlsh  between  an  ofifense  to  lie  brought  under  the  mmiicipal  law, 
'Wtiere  he  weuM  agree  it  must  be  brought  legally  within  the  words,  and  an  offense 
%Uefa  is  snppoaed  to  bo  one  by  intematfoual  la-w  where,  according  to  Mr.  Baron 
HtnRtwell^  anggeatlDn,  there  might  be  a  larger  latitude  and  a  larger  scope. 

''Ht.'BaRon  Bramwrll.  I  am  reluctant  to  intermpt  you  by  any  lengthened  statenleftt : 
Mt  I  did  not  intend  to  ttropooud  any  opinion;  1  only  wished  Ton  to  addreea  yonrself 
''to-Uiat  point.    As  it  strikes  me,  it  is  doubtftil ;  but  what  I  ahonla  Uke  information  upon 
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would  be  this,  Doss  IntematloiiBl  Isw  problUt'what  J*  (one  really  cuinot 

ft  quibble  in  pnuitioe,  that  two  Teweli  nuy  lie  wis  by  aide,  mav  wait  for 

slip  ont,  and  wbea  about  three  or  four  mile*  irom  shore,  that  Wuioh  wm  t 

Tessal  may  becsome  an  anued  Teasel,  and  niay  immediately  comiuit  hoMilittea  sgaiiet 

tbebelligeienlf 

Sib  Hcgh  Cairks.  I  quite  underetaud  your  lordship  as  pntting  this  matter  to  teat 
the  rule  of  iutemational  law ;  but  obaerre  how  wide  we  get  the  moment  we  pass  the 
letter  of  the  iuteiuatioual  law.  Just  aa  we  do  the  moment  we  pass  the  letter  (tf  the 
mnnioipal  law ;  beoause  another  case  might  be  pnt  which  wotUd  come  very  near  that 
which  yooi  lordship  has  supposed,  fiuppose  that  a  belligereDt,  haTiog^  eut  •  TCMel 
wholly  nuaimed  and  wholly  unauilable  for  war,  without  equipment,  wishes  to  have 
her  oqaipmentB  put  ofa  board,  aud  suppose  that  belligerent  sends  tiie  ship  wliioh  ia  m 
intended  t«  be  dealt  with,  in  Bafetf.haTiQs  escaped  capture,  and  andiors  her  inside  tbe 
three  miles  of  neutral  territoiy,  waits  till  Uie  equipment  (which  clearly,  so  h>Da;  as  it  is 
in  preparation  upon  the  neutral  dry  ground,  is  simply  In  the  cbotactet  of  munitiona  of 
war,  and  contraband  of  war)  is  ready,  waits  till  that  is  shipped,  then  drops  oatside  the 
nentral  line  jnst  immediately  before  an  outooming  ship  which  takee  the  contents  of  the 
other  on  hoard ;  there  is  a  case  where  you  have  not  an  attempt  at  doing  any  act  within 
the  neutral  territory  with  regard  to  the  ship  waiting  for  equipment,  ao<l  yet  the  cooae- 
qnences  are  exactly  the  same,  the  same  process  is  perfonuoa  aa  iu  the  other  case,  and  It 
might  be  said  that  is  against  the  statute,  but  no  one  would  contend  for  a  moment  that 
it  was  Bgainat  the  law.  I  refer  simply,  at  present,  (1  will  roturu  to  tUem  liefore  1  baTo 
done.)  to  extreme  caeeB  which  may  ue  supposed  in  a  matter  uf  this  kind.  At  pieennt  I 
merely  take  leave  to  suggest,  by  way  of  auawei  to  the  eu^^eetiou  of  his  lordMiip,  tlwt 
upon  these  rules  of  international  law  to  which  I  have  reterred,  and  the  ApMricau  deo- 
laratiou,  they  are  rules  of  positive  law,  so  far  as  they  go;  they  are  rules  of  positire 
law  not  to  be  extended  beyoud  the  expressions  in  them ;  and  it  is  no  doubt  owinc  to 
the  very  ciicumstance  of  the  neutral  territory  being  divided  by  a  sharp  line  and  thing* 
being  lawful  outside  of  it  which  are  not  lawful  within  it,  that  the  whole  principle  aud 
reasoning  of  cases,  like  that  before  Lord  Stowell  of  the  Two  Brothers,  assume  that 
arbitrary  cases  will  arise  aud  must  arise,  where,  upon  one  side  of  the  line,  you  will  be 
safe,  and  where,  on  the  other  side  of  the  line,  yon  will  be  unsafe,  and  that  a  shatp  line 
must  be  drawn  clearly  as  the  dividing  line  between  the  two  classes  of  cases. 

Having  by  your  lordships'  permission  turned  aside  for  a  moment  to  supply  that 
authority  Avm  Kent's  book,  I  now  return  to  the  next  case  npon  this  act  in  the  Ameri- 
can anthorities.  There  was  a  trial  for  a  miedemeanar  under  this  act,  in  the  year  1795, 
of  aFreucbmau  uaiued  Guiuot,  reported  in  Wharton's  American  State  Trials,  pan  93; 
and  beture  referring  to  any  expreaaions  found  in  that  report,  I  may  tell  your  lordship* 
that  there  were  in  tnot  case  two  questions  which  arose :  the  one  was  whether  there  woaan 
equipment  within  the  terms  of  the  act  of  Congrese  within  the  American  jurisdiction  ; 
the  other  was  whether  there  was  an  intent  on  the  part  of  Guiuet,  the  prisoner,  to  join 
in  using  the  ship  as  n  privateer.  Aa  the  fiicts  came  ont  they  were  held  by  the  iuiy  to 
have  liWD  proved:  it  was  clear  to  demonstration  that  the  eqaipmeut  wssaneouipment 
which  made  the  ship  an  armed  ship  ready  to  commit  hostilities  before  she  leit  Ameri- 
can Jarisdiction ;  therefore  no  question  arose  aa  to  an  equipment  not  ofa  waxlike 
chaiootet.  The  case  would  be  no  authority  upon  that  point,  nor  do  I  believe  there  is 
any  authority  either  iu  America  or  in  tills  countn  apou  that  point.  Theothei  part 
of  the  case  depended  upon  the  evidence,  which  I  will  not  refer  to  at  any  length,  to 
show  that  Guinet  was  a  person  knowingly  acting  fbr  the  purpose  of  joining  in  the  omiae 
of  this  privateer,  and  using  her  as  an  armed  v^jusel.  The  indictment  was  that  he  was 
coaoemed  in  furnishing,  fitting  out  and  arming  a  certain  ship  called  Les  Jumeauz  lying 
at  theport  of  Philadelphia.  And  the  evidence  npou  the  point  is  stated  thns  at  page 
95.  The  master  warden  it  appears,  who  was  a  sort  of  ousCom-honse  officer,  went  to 
examine  the  ship.  "The  master  warden  found  the  vessel  iu  great  forwardness,  her 
twenty  ports  op^,  her  upper  deck  changed,  &c.,  and  four  iron  guna  on  carriages,  with 
two  Bwivela,  were  lying  on  the  ailjoiuing  wharf.  Re  therefore  deeired  the  carpenter  to 
deeist  from  working  any  further  on  the  vessel,  and  made  a  report  on  the  snbjeol  to  the 
Secretary  of  War,  who  directed  that  aU  the  recent  equipments  of  a  warlike  natare  diotdd 
be  dismantled  and  the  vessel  restored  to  the  state  in  which  she  was  when  she  arrived. 
Tlie  master  warden  accordingly  caused  the  portholes  to  be  ^ut  up,  and  even  refoaed  to 
allow  any  ring-bolts  to l>e  fixed  in  thevesaeL  A  few  days  before sbeleft  the  porta  wit- 
ness saidhe  saw  four  guns  in  her  hatchway;  thecarpenter  who  repaired  her  BUdsha  ear- 
lied  with  her  &om  the  wharf  the  four  guns  and  two  swivels  that  ^e  brought  iu;  and, 
aocording  to  the  oustom-lionse  entry,  ^e  sailed  from  the  city  in  ballast,  having  nothing 
in  her  hold  but  provisions,  waterK^aaka,  aud  wood,  fbr  ship's  nae."  That  is  the  way  the 
owner  bad  autered  her  clearance  at  the  custom-house;  she  was  sailing  with  proviaiona, 
watAT-caska,  and  wood  for  the  ship's  nse.  Then  It  appeared  likewise  that  she  ouns  to 
at  WUmtiigton,(also  within  thejnriadiction;)  "that  anapprenticetotbe  pilot  on  board 
of  ber  wBB  leit  behind,  In  otdw  to  carry  on  board  some  gnns,  cordage,  and  bedding ; 
that  aoooidingly  he,  in  company  with  hli  master,"  (who  bad  letnnied  from  WiluiMg- 
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tcB,)  pflotad  Mm  Tconl,  and  two  bUok  boTs  oarrisd  and  dellvated  on  board  three  or 
Amr  Barriage  k<"ib;  that  the  witneee  (who  did  not  go  on  board)  saw  no  appearance  of 
otli^  gaiia,  -whioh  lie  conid  have  done,  though  It  was  dark,  bad  then  been  port-holea 
and  the  giuui  mn  ont ;  that  the  pilot-boat  retnmed  to  Pbiladelpbta  the  same  night  tot 
tfaopiirpoae  of  earrjing  to  the  ship  eome  of  her  Drew,  and  two  or  three  hogsheads;  that 
the  nopdieads  were  pnt  on  boatd  the  pilot-boat  the  next  day,  and  being  there  opcaied 
were  foond  to  be  filled  with  a  nnmber  of  lJttlekegB,the  contents  of  whichwere  unknown. 
That  at  the  same  time  twenty  or  thirty  mueketB,  a  nnmber  of  lant«TnB,  cans,  &c-  v 

^___^.  .t-. .^__L_,_  _,...,_, ■,__.__.__,__. ._ .,.__,.. I.. ._  .  .  ^^ 

Frenohmen  on  board,  pushed  from  the  whaif  uid  saile<I  down  to  Wilmington,  where 
the  Teasel  atill  lay;  that  the  things  brought  in  the  pilot-boat  being  put  on  board  the 

ship,  she  got  nnde""  — ' """^  '"  "---'-•-'--  ^    j-i  _..  .i .<.  —  ..... 

tlurty  and  forty  t> 

any  guns  or  gun  cmriuea  on  deck,  thonch  this  m  ight  he  owing  to  the  dark ;  that  the  vi 
■el  dropped  down  to  New  Coatle,  and  the  pilot-boat  was  again  sent  to  Fhiladelplua  by 
Older  of  an  officer  (aa  it  would  seem)  belonging  to  the  <reMel,  'who  mot  the  witness 
tbere,  and  between  9  and  10  o'clock  at  night  they  put  one  or  two  tninlis  and  a  torga 
box  on  board  the  pilot-boat  at  South  street  wharf;  that  there  were  then  lying  on  the 
wharf  six  gfhs  without  carriages,  which  Gninet  told  the  wituesa  he  must  take  oii  board 
the  pilot-boat  at  IS  o'clock  at  night;  that  the  masts  were  so  weak  that  the  witness  waa 
at  first  afraid  to  undertake  it ;  he  went,  however,  to  borrow  a  runner  and  tackle  from 
an  a4]oiiiing  sloop ;  that  Guiuet  concluded  to  postpone  heaving  the  guns  Into  the  boat 
till  the  next  eveDtng;  and  in  the  intermediate  tune  the  marshal  seized  the  guns  and  boat, 
and  iqtprehended  nie  parties."  The  arguments  of  counsel  on  both  sides  are  given, 
Md  I  obaerre  that  the  district  attorney  for  the  States,  that  is,  as  we  should  say,  the 
eonnsel  fur  the  Crown,  is  said  to  conteud  that  "  there  is  evidence  that  the  vessel  sailed  _ 
from  the  port  with  the  guns  that  she  brongtit  into  port;  that  four  other  guns  with ' 
military  stores  were  afterward  pnt  on  boftra  of  her,  and  that  she  had  a  crew  of  thirty 
«T  forty  persons ;  it  is  arming  a  vessel  when  arms  are  pnt  on  board,  she  being  on  hec 
passage,  and  it  cannot  lie  material  that  those  arms  should  be  arranged  in  a  partioolar 
manner."  Then  he  addressed  himself  to  the  qneation  of  design  and  of  int«nt,  which  of 
eenrae  would  depend  upon  the  ftcta  proved  against  Mr.  Oninet,  which  I  have  nothing 
at  pment  to  say  to. 
Mr.  Babon  Chanrbli-  Ouinet  was  conv[cted,  I  think. 

SiK  HuoR  Cairns.  Ye«,  he  was  convicted,  my  lord.  In  pursuing  his  argument  the 
dlsttict  attorney  sayl :  "  Being  converted  from  a  merchant  vessel  carrying  a  few  guns 
fbr  self-defeoee  into  a  privateer  armed  for  hostilities,  it  is  clearly  an  oi^inal  outfit 
within  the  meaning  of  the  law."  It  is  clearly  on  original  outQt  within  the  meaning, 
and  of  eoone  such  an  ontBt  aa  would  be  sufficient  if  it  had  taken  place  for  the  first 
time.  Then  Mr.  Justice  Paterson  in  charging  the  jury  says  this:  "Much  has  been  said 
upon  the  construction  of  the  third  and  fonrth  sections  of  the  act  of  Congress,  but  the 
eourt  is  clearly  of  opinion  that  the  third  section  was  meant  to  include  all  cases  of  ves- 
sels armed  within  our  ports  by  one  of  the  belligerent  powers  to  act  oa  cruisers  against 
another  belligerent  power  in  peace  with  the  United  States-  ConvertlnE  a  ship  from 
hvotieiDal  destination  with  intent  to  commit  hostilities,  or,  in  other  words,  converting 
a  meceliant'e  ship  into  a  veeael  of  war,  must  be  deemed  an  original  outol,"  (that  lo' 
CMuse  means  ooDverting  it  within  the  Jurisdiction,)  "for  the  act  would  otherwise 
beeome  nagatory  and  inoperative.  It  is  the  conversion  &om  the  peaceable  use  to  the 
wariike  purpose  that  constitutes  the  offense."  It  U  the  converalon  which,  i^in  I  say, 
anst  mean  a  coDversion  within  the  dominion  of  the  State.  Then  he  says :  "The  vessel 
in  question  arrived  in  this  port  with  a  cargo  of  colfee  and  sngar  from  tne  West  Indies, 
SM  so  appears  to  have  been  employed  by  her  owner  with  a  view  to  merchandise  and 
net  with  a  view  to  war.  Theioqulry  therefore  is  limited  to  this  consideration,  whether 
after  her  arrival  she  was  fitted  out  in  order  to  crniseagainst  any  foreign  nation  at  peace 
with  the  United  States.  It  is  true  she  left  the  port  with  only  four  guns,  the  nnmber 
tkit  she  had  brought  into  the  port,  but  it  is  equally  true  that  when  she  bad  dropped  to 
Mme  distance  below  she  took  on  board  three  or  four  gnns  more,  a  nnmtier  of  muskets, 
water  ca^s,  &o.,  and  it  is  manifest  that  other  gtins  were  ready  to  be  sent  to  her  by  the 
pikit-boat.  These  circumstances  clearly  prove  a  couveraion  from  the  ori^nal  commer- 
flial  derfgn  of  the  vessel  to  a  design  of  craising  ^Inet  the  enemies  of  France,  and  of 
•sane  sgainRt  a  nation  at  peace  with  the  United  fltat«e,  since  the  United  States  are  at 
peaee  with  all  the  world."  Then  he  says  that  it  cannot  be  contended  that  the  article* 
yu  on  board  were  articles  of  merchandise;  for,  if  that  had  been  the  cosc.thev  would 
>av«  been  mentioned  in  the  clearance  at  the  cnstom-honse ;  therefore  there  conld  be  no 
dtakt  OS  to  the  oboraotor  of  the  equipments  pnt  on  board.  "  If  they  were  not  to  b« 
MSd  for  merchandise,  the  inference  is  ioevitable,  that  they  were  to  be  used  for  war. 
lie  nan  wonid  proclaim  on  the  house-top  that  he  intended  to  fit  out  a  privateer ;  the 
intention  njnst  be  oolleoted  from  all  the  circumstancea  of  the  transaction,  which  the 
iory  will  investigato  and  on  which  they  must  decide.    But  if  they  are  of  opinion  that 
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it  «M  intended  to  coDvart  tliis  vesMi  from  a  merctiEuit'Bhip  into  a  cmiMTf  STarrnau 

vbo  nas  knowingly  ooncornod  in  ao  doing  ia  gnilty  in  the  oout«mplatioQ  of  tihel**';'' 
tbat  means,  tliat  if  It  wa«  intended  to  convert  bcr  ih>m  a  mercbaat  ship  into  a  endMT 
irithin  tbBjnrisdiction.    It  ib  absiutl  to  tliink  there  would  be  any  otber  oSense. 

The  purpose  for  wbicb  I  refer  to  this  case  is  this:  I  do  not,  of  course,  oare  for  it  at.i^ 
with  regard  to  the  question  of  intent — 1  mean  the  iiiteat  of  usiug  for  one  bellif(or««t 
^^Dst  another ;  for  the  latter  pEut  of  the  case,  nliich  I  have  not  come  to,  will  d«pead 
Tipon  the  evidence  in  each  particular  case.  1  refer  to  tbat  cose  for  Uiia  other  putpOM. 
Here  was  a  case  in  which,  if  the  orgumeDt  which  ha»  been  suKgceted  on  the  other,  aide 
(for  the  argument,  of  course,  I  have  not  heard)  were  to  pruvuil,  the  court  and  all  the 
connsel  were  ocanpyinj;  themselves  in  the  most  anneceesary  and  siiperQnous  way  it  J* 
posdbia  to  img^ne.  If  tbe  ar^^iment  apon  the  other  side  is  rigbt,  namely,  that  if  yoa 
equip  in  any  way,  and  to  any  extent  whatever,  within  the  dominion,  a  ship  aa  to  wtUoh 
there  is  an  intent  at  some  otbor  time  and  at  some  other  stai;e  to  convert  her  iah>;a 
TCMel  of  war,  or  to  make  her  a  vessel  of  war,  you  commit  an  offense,  what  on  earth  wm 
tlie  n»e  of  the  elaborate  evidence  which  was  produced  here,  and  the  elaborate  oooaidec- 
ation  which  the  learped  Judge  save  to  the  evidence  to  show  that  the  equipment  in  tlua 
case  VM  of  a  warlike  nature  f  because  that  is  the  point  which  all  parues  addruna»d 
themselves  to  consider.  They  took  it  by  staaes.  They  said,  it  is  trna  she  lias  not  the 
gODM  on  board  when  she  Is  in  port;  but  she  drops  down  and  she  gets  theVuns  on  boaid 
at  another  port  within  the  jurisdiction,  and  so  also  other  equipments  wnioh  aie  aC  a 
irarlike  character.  But  no  person  denied  that  during  her  stay  in  the  United  Statci  abe 
badbeen,  in  tbe  general  course  of  equipment,  equippednotof  a  warlike  charaoter;  tluM 
warlike  equipments  were  superadded  to  tlie  rest ;  and  at  length  the  judKe  and  all  the 
counsel  agreed  to  take  the  case  aa  turning  upon  that,  whether  there  had  been,  oainK 
the  words  of  the  judge,  a  conversion  of  the  ship  into  a  ship  of  war  by  virtue  of  tboae 
eqnipmentB.  I  say  ail  that  was  perfects  iilte,  if  any  lund  of  equipment  waamMutf  not 
of  a  warlike  character,  but  as  to  which  there  was  an  intent  aAerward  to  oae  it  liat 
'warlike  pttiposes.  I  say  that  that  is  not  the  construction,  and  I  say  that  it  waa  not 
aasnmed  to  be  tbe  construction  in  tbe  trial  of  Guinet,  otherwise  one-half  of  the  Irooble 
which  waa  bestowed  upon  the  trial  would  have  been  thrown  away. 

My  lord,  tbcre  is  one  more  American  case  upon  this  point,  to  which  I  wonbl  btv 


leave  to  refer,  namely,  the  cnse  of  the  United  States  against  Quincy,  which  is jprintM 
at  the  end  of  the  volume  before  your  lordships,  at  page  S2'  of  the  Appendix.  Thrav  is 
a  very  long,  and  not  quite  an  accurate  mara^ual  note  of  the  case,  and  I  think  your  h>rd- 


■bips  will  more  readif;  follow  what  was  the  point  actually  raisad  and  decided,  by  my 
referrioK  you  to  the  part  of  report  itself.  Your  lordships  will  find  the  iniliatment  ana 
the  twHlve  countA  which  the  matter  turned  npon  at  page  64.  "  The  jurors  preaented 
that  Quincy,  within  the  limits  of  the  United  States  and  the  jurisdiction  of  the  United 
States,  was  knowingly  conoemed  in  tlie  fitting  out  of  a  cuttais  vessel  called  the  Btdi- 
var,  with  the  intent  that  that  vessel  should  be  employed  in  the  service  of  a  foreign 
people,  ic.,"  in  hostilities ;  and  the  allegation  wna,  that  be  was  knowingly  conoeroed 
in  tne  fitting  out  of  this  vessel— those  were  the  words  used.  Then  the  evidence  whieh 
was  given  yonr  lordships  will  find  atpago  65.  The  Bolivor  was  oii^naUy  a  Huylasd 
pilot^at  of  sixty  or  seventy  tons.  Eyidenoe  is  given  of  tbe  repainnn  and  fittins  oot 
of  this  schooner  in  the  port  of  Baltimore.  The  work  waadune  at  the  request  of  Heon 
Armstrong  and  of  the  defendaut,  wbo  superintonded  the  same;  she  wu  fitted  witn 
sails  and  masts  larger  than  were  required  for  a  merchant  vessel  \  and  she  was  altered  in 
R  maunor  to  suit  her  for  carrying  pasaengera,  and  with  a  port  for  a  gun.  "  It  was  in 
proof  tbat  the  Bolivar  sailed  from  Baltimore  for  St.  Thomas  on  the  Zi  th  of  S^tember, 
1827,  having  on  board  provisions,  thii'ty-two  water  casks,  one  gun-carriage  and  dkle, 
a  iKtic  of  muskets,  and  thirteen  kegs  of  gunpowder;  and  aft«rabond  badbeen  gir<n 
by  John  H.  Patterson  as  master,  and  Stiles  and  Victor  Va1ett«,  of  Baltimore,  as  omtHs, 
not  to  commit  hostilities  against  the  subjects  or  property  ot  any  prince  or  state,.Drof 
any  colony,  district,  or  people  with  whom  the  United  States  were  at  peace" — a  bond, 
therefore,  tbat  must  have  provided,  upon  the  footing  of  either  the  tenth  or  eloTsotli 
section  of  tbe  American  act,  cither  that  she  was  an  armed  vessel,  or  that  she  wM.  a 
vessel  monifo^tly  adapted  for  warlike  purposes,  of  which  the  car^o  consisted  of  miui- 
tions  of  war,  and  asto  which  there  was  evidence  hv  the  numlier  of  peraaos  on  hoaid, 
or  otherwise,  tliat  she  was  so  intended.  Tlie  bonA  must  have  proceeded  upon  that 
footing.  Now,  my  lord,  let  me  stop  there  fur  the  purpose  of  showing  that  aftcfthat 
statement  of  the  evidence  there  ia  not  to  be  found  in  that  esse  that  which  would  make 
it  an  authority  for  the  Crown  in  this  case,  as  is  suggested  in  moving  lor  this  rale, 
l>ecauso  this  is  a  case  which,  from  what  I  have  read,  proceeiloil  upon  the  aseuiaptioa, 
upon  the  common  ground,  tliat  there  whs  a  fitting  out  peculiarly  adapted  for  warlike 
purposes — that  is  to  say,  a  fitting  out  of  a  distinctive  character,  namely,  a  port  foi:Ag>n 
cat  and  made,  a  gnu-carriage  and  slide  ou  Iraard,  and  munitions  of  war  on  board  ln..die 
shape  of  gnnpowder  and  musketry.    There  was,  therefore,  a  fitting  ont  in  tlie  iUst 
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]^aa0,«adUiAtftfltttngoatof  thatdNtfaiatiTe  ohonoter  wbioh  woidd  be  aBltkblefor 
a  iiifta-of>war,  wid  not  anUable  (or  aajtblng  elsn.  Sow,  my  lords,  'wlwt  iru  the  ndiit 
whBli  HUarj[nediii  thBteaaet  Tbo  point  j'oiir  lordship*  will  find  to  be  tbi*.  TImm 
HAS  an  ingeDioos  sisnment  alleged  bv  oonnaal  for  tbe  prboiier,  that  beoansa  the  Anter- 
icui  aol,  when  apoabing  of  the  principal  (Aenae,  ddaod  tbe  prinoipal  oAnise  to  be,  if 
BD J  penon  aball  eqntp  and  arm,  fit  ont  and  arm,  for  anv  warlike  pnrpqae,  tberefbra, 
a>id  the  oonnsel  for  tbepri«onsr,  IbeaeoondaryonmMof  Deingeonooniediiit&o.iCaii- 
iKit  be  MHniDlttfd  nnleBs  yoaoau  Hhoi*  that  howaaooDoemed  inflUiiiKODt  oManning. 
Tbqra  ID  list  1>«  both — both  miut  oom  bine.  Jtvill  DotbeanffioienttoUiowaflttinKont 
even  fbr  warlike  parposea ;  there  moat  be  not  only  a  fltttoe  not,  bot  a  fitting  oni  and 
amung.  Than  a  great  deal  of  consideration  was  given  to  the  act  upon  that  point,  and 
ttiA  Mturt  atrived  at  (be  eonolnidan,  rather  a  famty  oonclnBi<Hi,  I  should  say,  that  it 
.  auauinud  that  it  might  well  be  tbatif  jon  wereindioting  the  person  who  may  l>a  called 
(he  principal,  that  la  to  w?,  the  panon  who  was  aetoallT  fitting  out,  ibc.,  vou  would 
hava  to  show,  aA  against  him,  that  he  both  fitted  ont  and  armed j  bnt  that  If  joa  were 
indicting  a  pMson,  the  acoasaoi;  in  the  aaoMwl  d^Kree,  it  would  be  aufflcfeiit  to  Bhasr 
with  re^rd  to  bim,  either  that  be  waa  coneemedin  the  fitting  ont  orin  thearaing; 
bnt  the  deeision  did  not  touoh  tbe  point  which  I  am  endeavoring  to  bring  before  yonr 
loidshipe,  UMt  tlie  oulj  point,  whioh  eonld  malie  it  matwial  to  the  present  case,  naiuelv, 
it  did  not  show  or  attempt  to  snggest  that  any  fitting  ontahort  of  afitting  oat  wbloh 
would  be  (he  distinoUve  flttteg  ont  of  a  Tstaal  of  war  would  be  sufficient  to  eoBStitate 
an  ribnae  under  tbe  act  of  Congrees. 

Tbe  way  in'wbicb  the  question  was  brought  before  the  ooort  wae  this.  Certidn 
direeticnu  of  the  jnry  were  moved  for,  which  seems  to  have  bewiUie  habit  of  tbe  Amer- 
ican conrte,  and  tbe  deiecdaut  moved  the  circuit  court  that  this  direction  shoold  be 
given  to  tile  jary:  "That  if  the  Jury  I>e1ieva  that  when  the  Bolivar  left  Baltimore,  and 
when  afae  arrived  at  St.  Thomas,  uid  during  tbe  voyage  from  Baltimore  to  St.  Thomas, 
flbs  was  not  armed,  or  at  all  prepared  for  war,  or  in  a  condition  to  conimit  boetiUtiee, 
(be  verdict  most  be  for  tbe  traverser."  I  pass  over  2,  a,  and  4,  wbicb  relate  to  a  differ- 
ent matter,  ood  then  at  the  bottom  of  page  60,  tbe  connter  direction,  which  tbe  connsel 
for  (be  Um(ed  8ta(ee  moved  for,  was  this;  "That  if  tbe  jnry  found  from  the  evidenoe 
that  (he  tiaveiaer  was  within  tbe  district  of  Maryland  knowingly  ooQcerned  in  the 
'~"'~  ~~tt  of  the  privateer  Bolivai,  alias  Les  Damss  Argentinas,  with  iutent  Chat  sash 
Mild  be  employed  iu  the  sarvioe  of  the  United  Provinces  of  Rio  de  la  Plata  to 
GWDiHit  hostilities,  or  to  eniise  and  to  eommit  hostJlitics,  Sus,,  then  tbe'  traveler  has 
been  guilty  of  a  violation  of  tbe  third  section  of  the  act  of  Congress  of  the  20tli  April, 
ldl8,  whioh  pnnishw  certain  affnnsee  against  the  United  Statee,  altbongh  the  Jnry 
shonid  further  find  that  the  equipments  of  said  privateer  were  not  complete  within  the 
United  States,  and  that  the  cruise  did  not  actuall;  commence  until  men  were  recmlted 
and  further  equipmeute  were  made  at  the  isltuia  of  St.  Thomas,  in  tbe  Wttst  Indies; 
and  abould  further  find  that  the  Bolivar,  on  her  voyage  f^m  Baltimore  to  St.  Thomas, 
batl  no  large  gnu,  no  fiinta,  nor  any  cannon  or  muaket  bftlis,  and  that  the  lunskets  and 
sabna  were,  during  the  voyage,  nailed  up  in  boxes."  Therefor^  the  whole  thiug 
asaomea  that  the  jury  are  to  find  that  there  was  a  fitting  out.  That  was  the  founda- 
tion of  the  case.  Neither  direction  conhl  be  available  nor  conld  be  required  unless  the 
jury  veto  to  find  that  there  was  a  fitting  ont  The  question  of  what  fitting  out  meaat 
upon  (he  eouslruetion  of  the  aot  of  Congress  was  not  arnied,  and  could  not  have  been 
aigood,  fbr  (his  muiUest  reason,  that  those  whose  duty  it  would  have  been  tooontemd 
(bat  fttUog  <^t  meant  fitting  oat  with  equipments  distinotlv  of  a  warUke  obaraotcr, 
ooold  not  have  so  onutonded  to  any  useful  end  in  the  face  of  that  evidenoe,  becanae  the 
OBideooe  that  tbe  fitting  out  was  fitting  out  with  equipments  distinctly  of  a  warhko 
chaiaoter  waa  enough — that  there  wae  a  fitting  ont,  and  in  that  shape  of  a  distinctly 
wnrlike  character — and  the  point  and  the  only  point  raised  was  this:  Said  the  counsel 
fur  the  prisoner :  "  You  are  bound  to  show  that  within  the  district  there  was  an  aotnal 
^dacompteto  arming."  "  No,"  said  the  counsel  for  the  United  States,"that  is  not  neces- 
Bory  I  if  yon  show  that  there  was  a  fitting  out  of  a  warlike  character,  that  is  enough." 

Then  the  view  of  tbe  court  upon  that  point  was  this ;  it  is  abont  the  middle  of  page 
77 :  "  Os  the  part  of  the  defendant,  it  ia  contended  that  the  vessel  must  bo  fitted  out 
«Nd  Mmed,  if  not  complete,  so  far  at  least  as  to  be  prraared  for  war,  or,  if  not  eompleto, 
■o  fkr  at  least  as  to  be  prepared  for  war,  or  in  a  ooouition  to  coanmit  hos(tli(iee.  We 
do  not  think  t^s  is  the  tme  constmotimi  of  the  act.  It  has  beoi  orKoad  (hat,  altbonf^ 
tbe  aSeose  created  by  the  act  is  a  misdemeanor,  and  there  cannot,  legall;  ^eakl^,be 
prineuMlaBdaooessory,  yet  the  aot  evidently  oontomplatee  two  distinct  elosaes  of  oBend- 
era;  (he  ptineipal  aoton,  who  are  directly  engaged  in  preparing  the  veesel,  and 
another  daas  who,  though  not  the  chief  actors,  are  in  some  way  concerned  in  the 
preparation.  The  aot  in  this  respect  may  not  be  drawn  with  very  great  perspicuity; 
Mt  ahoold  tbe  view  taken  of  it  by  the  defendant's  connsel  be  deemed  con«ct,  (whi^, 
however,  ve  do  not  admit,)  it  is  cot  perceived  how  it  can  affect  the  present  case ;  fisr 
tbe  indictment,  oooording  (o  this  ooastmction,  places  tiie  defendant  in  a  saaondasy 
tiam  of  offenden.    Be  ia  only  oharged  with  being  knowingly  ooncemed  in  the  fiMii^ 


Sa 
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«nt  «f  the  Tcwd  with  intent  tfa»t  ibe  •honld  b«  eiuplo7«d,  fto.  To  bring  hha  witUm 
the  word*  of  the  act  it  is  not  neoMBaiy  to  cbaigo  him  with  beinx  oooMnisd  hi  AttJng 
out  aai  Miniiis ;  the  ward*  of  the  «ct  »re  fitting  ont  or  Mining,  EiAer  will  eonatltnte 
the  ofienM,"  (bnt  there  ia  no  definition  nt  all  or  no  argnment  aa  to  what  ftUlng  oat 
meant.}  "Bntit  aiMaaoh  flttlngont  mnat  beof  »TeMelacawdaad  in  ftOMidiUoa  t* 
eoomlt  boatUitieti  otiierwlw  the  minor  actor  mar  be  galUy  where  the  greater  wtmld 
not:  fcr  as  to  the  latter,  Hum  mart  be  a  fitting  ont  and  vming  in  order  to  Mng  bin 
within  the  law.    If  thia  oonttrnetion  of  the  act  be  well  founded,  tl"  '-- "-* ^ ^'■ 


to  tdiarge  that  tin  def^idant  wis  ooncemed  in  fitting  ont  the  BoliTar,  being  »  tchwI 
fitted  ont  and  armed,  Ac. ;  bnt  this,  we  apprehend,  ii  not  required ;  it  wonld  be  goinr 
beytmd  the  plain  meaning  of  the  words  need  In  defining  the  otfonee.  It  is  enlBeimit  u 
the  indictment  ehargee  the  offenie  in  the  wordt  of  the  act,  and  it  cannot  be  neoeaaar; 
to  prore  what  ia  not  charged.  It  is  true  that,  with  raepeot  to  those  who  hare  been 
denominated  at  the  bai  the  chief  sciors,  the  law  would  seem  to  make  it  necuaaaij  that 
thev  ehonld  be  charged  with  fitting  ont  and  arming.  These  words  may  require  that 
bodi  abonld  conenr^  and  the  Teasel  be  pnt  in  a  condititHi  to  commit  hostilitlee,  in  ordv 
to  bring  her  witiim  the  law.  But  an  attempt  to  fit  ont  and  arm  is  mnde  wi  <rf((inBa. 
This  ia  certainly  doing  something  short  of  a  complete  fitting  ont  ««i  arming.  To 
attempt  to  do  an  act  does  not,  citner  in  taw  or  common  prance,  imply  a  completioD 
of  the  act  of  any  definite  proness  toward  it  Any  effort  or  endeavor  toelfcet  it  will 
satisfy  the  tennsof  the  law.    This  varied  phraseology  in  the  law  was  probably  employed 


with  a  view  to  embrace  all  persons  of  every  description  wlio  might  be  engaged,  direetly 
or  indirectly,  in  preparing  vessels  with  intent  that  they  should  he  employed  in  commit- 
tiOB  hostilities  against  any  powers  with  whom  the  United  States  were  at  peace. 
DisiBlent  degrees  of  criminality  will  oeoessarity  attach  to  persona  thus  engaged.     Hence 


the  great  latitude  given  to  the  courts  In  afilxingthe  paiiishment,  namely,  a  fine  notnMire 
than  110,000,  and  imprisonment  not  more  than  thrc«  years.     We  are  accordingly  of 


opinion,  that'it  is  not  necessary  that  the  Jury  shonld  believe  or  find  that  the  Bolivar 
when  she  left  Baltimore,  and  when  she  arrived  at  St.  Thomas,  and  during  the  voyage 
from  Baltimore  to  St.  Thomas,  was  armed,  or  in  a  condition  to  commit  bostilitiea,  In 


order  to  find  the  defendant  guilty  of  the  offense  charged  in  the  indictment."  That  ii 
the  point  and  the  only  point  decided.  The  jury  need  not  fiud,  in  order  to  comply  with 
the  American  act  of  Congress,  that  the  schooner  was  armed,  and  they  need  not  find 
that  she  was  ready  to  commit  hostilitiss;  bnt  the  character  of  the  equipment  or  the 
fitting  ont  which  is  put  on  board  is  not  touched  by  the  Judgment  of  the  court,  and 
could  not  be  touched  by  the  judgment  of  the  court,  because  the  character  at  the 
fitting  out,  wbiob  was  proved  in  evidence  clearly  and  beyond  dispute,  was  a  fitting 
ont  01  a  warlike  character. 

Now,  my  lords,  I  believe  that  those  cases  to  which  I  have  taken  the  libMty  of 
referring  will  be  found  to  be,  if  not  all  the  American  cases  npon  the  snhjeot,  yet  all  the 
American  oases  which  .legitimately  or  properly  bear  upon  the  argumeut  before  yoar 
lordshipa. 

With  these  observations,  my  lord,  I  pass  ftom  the  American  act  of  Congress,  and  from 
the  authorities  upon  it,  and  I  now  prooeed  to  that  which  Is  still  more  important  to  the 
present  case,  namely,  the  conrideration  of  the  English  act  of  Parliament.  Htre  agun, 
for  the  purpose,  not  of  altering  what  may  be  the  legitimate  construction  of  the  Knglish 
act  of  Parliament,  but  for  the  pnrpoae  of  pnttine  your  lordshipa  in  poesMsian  of  the 
cironmstanoes  as  a  matter  of  history  nnder  which  it  was  passed ;  and  for  the  pnrpeee 
of  showing  its  compliance  or  intended  compUance  with  tbe  rules  of  international  law, 
I  shall  take  leave  in  the  first  place  very  shortly  to  refer  your  lordships  to  what  those 
oiroumstances  of  history  were,  nnder  which  that  act  of  Parliament  was  passed.  Uy 
lord,  they  may  bo  stated  very  briefly  from  a  hiitorv  covering  the  period,  namely,  8ir 
Archibald  Alison's  history,  in  the  first  volume  of  hw  second  Hlstoiy  of  Bumpe,  at  aeo- 
tion  95,  he  refers  to  tbe  very  great  popular  excitement  wblcb  existed  in  tlM  year  in 
which  tbis  act  of  Parliament  (m9)  was  passed,  and  to  the  circumstance  that  tbe  Spaa- 
iah  colonies,  as  is  well  known  to  your  lordships,  had  then  revolted  from  the  motbec 
eonntry;  that  from  thestrotig  sympathy  felt  in  this  country  with  the  revolted  colonies, 
and  from  the  desire  whloh  certain  persons  had  to  engage  in  military  or  naval  service, 
very  large  equipments,  both  miiltuy  and  naval,  were  being  prepared  In  England  for 
the  purpose  of  assisting  and  aiding  the  revolted  colouiee;  and  that  it  had  got  to  tbe 
length  of  actual  ormamtuits,  actually  enlisted  eoldieis,  marshaled  and  drilled  in  this 
oonntryj^d  aetnsl  armaments  prepared  in  the  ports  of  this  country.  In  chapter  4, 
•eetion  06,  the  historian  says, ''  Ever  siDce  the  eontest  between  the  splendid  coloniea  of 
Spain  and  the  mother  oonntry  bad  begun  In  1810,"  "  it  had  been  renided  with  warm 
interest  ia  Qtaat  Britain,  parUy  in  consequenceof  the  strong  and  instinctive  attaehmMit 
of  Its  inhabitanta  to  the  cause  of  freedom  and  sympathy  with  all  who  are  ei "*  '~ 


aaaeiting  It,  portly  In  eonseqnenoe  of  extravagaDt  expeotattoas,  formed  and  fomented 

^_  i_» — i...  — J »-  .V L  a^ij  ji^^  ^^J  jj^  iodependoDoe  of  tiioae  o«*inl^ 

ise."    Then  it  continoea,  sbowlDK  ho 
■  in  En^BDd.    Re  aaya,  "Not  «al/  di 


by  interested  parties,  as  to  the  vast  field  Uiat  by  the  independeiioe  of  tiioae  oadonie* 
wonld  be  open  to  British  eeminerce  and  enterprise."    Then  it  continoea,  sbowlDK  how 
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great  omnben  of  tho  peninflalftt  veterHia,  oSott*  sud  men,  go  OTei  In  aaail  bodiM, 
Aod  oir;  to  the  iDBorfieatB  Uie  beoefit  of  their  experieiuM  uid  the  pTtstise  cf  their 
funs,  bat  *  BritUt  •dvantarei,  who  aaaaiBed  the  title  of  Sir  MoOmgor  HoQiegoa',  «al- 
leoted  B  emuidnkble  expediUon  in  tlM  harbor*  of  this  ooantr;,  vltb  which,  In  BitUdi 
Tcuela  And  under  the  Brfti«tk  Am,  he  took  poauMoion  of  Porto  Bello  in  South  America, 
tben  in  the  nndietnrbed  pOMMrton  of  &  Spmiah  fiiros,  a  oonntnr  at  peace  witii  Great 
Britain.    This  violent  aggrtMlon  led  to  ■troDgremDnBtranoeou  taeputof  tbe  Spanidi 

fgyemment,  in  eoneequNice  of  which  the  government  bronght  in  a  foreJKn  enliatmcnt 
ill,  which  led  to  violent  debates  in  both  haosee  of  Parliament."  WeU,  tbHi,  mv  lords, 
Le  statsB,  referring  to  debates  in  Parliament,  and  to  the  doctrines  laid  down  thrae,  of 
UarteuB,  Ilie  iutomatitHial  writer,  which  Loid  LaniidowDe  had  referred  to:  "Admitt^g" 
fhe  aaye)  "that  the  doctrine  of  Martens,  on  which  Loid  Lauadowne  eo  stronglf  rested, 
la  wall  funnded,  and  that  it  is  no  violation  of  neutrality  for  one  belligerent  to  be 
allowed  to  levy  men  in  the  dominione  of  a  nentral  power,  that  was  a  very  different 
thing  from  the  conrae  which  was  now  adopted  in  Oi«»t  Britain  in  r^ud  to  the  SonUi 
Anierieon  insnrgente.  Tliera  was  no  levynig  of  men  by  isolated  tbreign  agents,  as  in 
the  wars  of  the  Duke  of  Alva  or  Gustavna  Adolphua.  Jcunt-stoek  companies  were 
fonned ;  loana  to  an  enormous  extent  granted  to  the  g^enunente  of  the  insurgent  States 
St  a  ve^  high  rate  of  interest,  provided  for  by  retaining  twenty  or  thirty  per  cmt.  ef 
the  mm  sulMoribed ;  and  great  expoditiona  sent  oat,  which  at  last  amounted  to  eight 
thoiuand  and  t«n  tbouBaud  men  fiulj  armed  and  equipped,  by  the  companies  engaged 


a  the  nndertakJng,  in  order  to  secure  for  them  the  payment  oftluur  dividends." 
Am),  my  lords,  Qtt  same  state  of  tbin^  is  deeoribed  bv  Ur.  Canning  himself  in 
words,  in  the  fourth  volume  of  his  speeches,  tbe  book  which  1  have  already  referred  to. 


Firat,  at  page  1&4,  he  sa.vs;  "What  would  be  the  result  if  the  House  of  CommimB 
tefuged  to  arm  government  with  the  meaus  of  maintaining  neutralJtyT  Qovemment 
would  then  poaeess  no  other  power  tbau  that  whirh  tbey  exerted  two  years  ago,  and 
netted  in  vain.  The  House  would  do  well  to  reflect  seriouaiy  on  this  before  they 
placed  government  in  eo  belplees  a  situation.  Did  tbe  honorable  and  learned  gentle- 
man reiuly  think  It  wonU  be  a  wholesome  state  of  things  that  troops  for  foreign  servioo 
»hould  be  pusdln^  about  the  streets  of  the  metropolis  without  any  power  on  the  put 
of  government  to  interfere  to  prevent  it  T  At  that  very  moment  such  was  the  case  in 
•one  parte  of  the  empire,  and  he  bad  little  donbt  that  in  a  very  short  time  the  practice 
RDuld  be  extended  toliondoD."  And  in  tbe  samespeeob,  further  on,  he  says  at  page 
159,  "HlDieters  did  not  apply  to  Parliament  for  this  aid  until  they  bad  tried  without 
effect  all  tbe  means  wbicb  were  in  their  power;  if  Ihey  were  not  now  vested  with  the 
itqaisite  authority,  if  before  next  summer  the  conntiy  should  exhibit  the  scandalous 
anil  disgraceAil  scene  of  lawless  bands  of  armed  men  raised  for  foreign  service,  parad- 
ing through  the  streets,  let  not  ministers  be  blamed :  for  they  had  warned  Parliament 
of  the  danger,  and  had  called  on  them  to  prevent  it."  That  was  the  evil  which  was  to 
be  remedied.  And,  my  lords,  I  observe  that  tbe  attorney  general  of  the  day,  who  was 
Sir  Saninel  Shepherd,  in  introducing  the  bill  into  Parliament,  described  the  evil  which 
bad  to  l>e  met  in  this  way.  I  refer  to  the  fortieth  volume  of  Hansard's  ParliamentaiT 
Debstea,  page  364.  After  describing  tbe  enlistment  of  troops,  which  was  to  be  gnarded 
vainst,  he  says: "  It  was  extremely  important,  for  the  preservation  of  nentraluy,  that 
toe  nibjeeta  of  this  eountn  shonld  be  prevented  &om  fitting  out  any  equipments,  not 
onlf  jntbe  portoof  Orw*  ^t^n  and  Irelanil,  but  also  In  the  other  ports  of  the  Ebitish 
dominions,  to  be  employed  in  foreign  service.  The  principle  in  this  oaae  wae  the  same 
at  in  the  other,  because  by  fitting  out  armed  vessels,  or  by  sapplylng  tike  veasek  of 
other  oanntrisa  with  wariike  stores,  as  effectual  aHsistanee  might  be  rendered  to  a  for- 
tigD  power  as  by  enlistment  in  their  service.  In  this  second  proviaion  of  the  bill,  two 
oliJMts  were  intended  to  be  embraced,  to  prevent  the  fitting  out  of  armed  vessels,  and 
also  to  prevent  the  fitting  out  or  supplying  other  ships  with  warlike  stores  in  any  of 
his  Uijesty's  ports.  Not  that  such  vessels  might  not  receive  provisions  in  any  port  in 
the  Bcitish  dominioiM,  bat  tbe  olgeat  of  the  enactment  was  to  prevant  them  from  ship- 
ping warlike  stums,  each  as  gane  and  other  things,  other  things  obvionsly  and  manifestly 
uttandid  for  ao  other  porpose  than  war."  That  wsa  the  evil  which  had  to  be  guarded 
■ffainst— a  state  of  things  in  which  you  had  the  enlistment  and  tbe  parading  through 
tbe  conotry  of  men  in  military  assemblage,  and  where  ^on  had  the  supplying  in  the 
potts  ti  the  nentral  country  of  shipi,  not  with  the  OTdmarv  equipment  whioh  a  ship 
*oo)d  Fsqnire  aa  a  ship  alone,  bat  witii  thoee  eqolpmenle  whieh  are  of  a  warlike  ohar- 
■oter,  goBS  and  matters  ^ftuiem  §tMri*,  with  wmch  the  ship  would  be  more  oi  leas  aUe 
toesinmitlHMtllitlea  themoment  Hleft  thenentrrieonntry,  but  at  all  evente  would  be 
ensliM  in  a  greater  or  lees  degree  to  eommit  acta  of  hostility. 

.  That  being  tbe  oUeot,  let  me  no  w  ask  your  lordships'  attention  to  tbe  act  of  Parliament 
Itself.  It  ts  printed  be£i»e  tbe  American  act  in  thie  volume  at  page  I^*  and  now,  my 
Inda,  I  will  sak  yoor  lordships  to  allow  me  to  go  through  the  otansee  in  a  somewhat 
leaerat  maaner  before  I  come  more  partienlarly  to  the  constfuetton  of  the  olanse  npon 
which  tills  hifiinnation  tarns. 


*  flee  page  U>  sf  this  vohnne. 


rn„.db,G00glc 


204  CLAIMS  AaAIKST   QRBA7  BRITAIN. 

The  preamble  of  the  aet  talHea  exaotiy  wMi  the  hiBMry  to  vtafdi  I  have  been 
mftiring  jaar  l<Hd*hlpe.  It  reoiCM  that "  ute  mllatmeiit  or  mngemeiit  of  hi*  1Iideat;r'B 
•nl^eirtit  to  wrn  In  war  In  fbretnt  aerrice  vitheot  his  H^eemi  Ueente,  and  tii«  BttlDc 
ant  and  aqntpfAitg  and  antinf;  c7  veeeels  b^  hi*  M^Jeatys  mtiJMta  vtthont  bis  IMeetT^ 
IfMaae,  tai  WwliEe  operations  in  or  against  the  dmaintona  or  territoriM  of  any  foreign 
fninoe,  «t»t«,  potentate, '-*-  '      ' 


<r  againat  the  aiiipa,  go<i>da,  or  nerehandtoe  of  any  mreien  prinoe,  itate,  potmtste, 
penone  ••  aJbretaid  or  their  aabjecte,  may  he  pretndlciaf  to  and  lend  to  endangnr  the 
peaca  and  welfare  of  thia  kingdom.  And  wlieTeaa  the  laws  in  force  arenot  Hnndently 
dEaetnal  for  prerenting  the  Mune."  After  repei^ng  the  fnnaer  aeU,  (which  really  do 
not  tluow  any  light  apon  the  matter,  for  thoee  aota  merely  go  to  enltettng  In  fotaiffn 
■ervioe.  and  do  not  deal  with  shhM  ia  any  way  wliateyor,)  theaeoovd  Metum  r^en  to 
naenial-bom  subjecta,  bnt  It  lefers  to  natmal-bom  enlijectB  eitlier  In  or  out  of  her 
Mi^sety's  dcaniniuna,  aa  one  might  ha?e  espeeted  it  to  do. 

Hr.  Bason  Bkamwelu  Yoa  have  not  mentioned  the  title  of  tiie  act,  I  brieve. 

StB  HuaR  CkiBSS.  I  believe  lawyera  say  that  one  onght  not  to  meuHon  ttwUtlaof 
Ml  aot  of  Parliament,  lint  I  mnit  aay  tliat  I  have  heud  doctrines  npon  tiwt  poiat 
with  which  I  cannot  concur. 

JJOBD  CRnv  BAROy.  Is  not  the  title  pat  in  alter  the  aet  hm  passed  I 

But  Hq9h  CAnws.  I  have  several  times  beard  lenrned  Jndms  obserre  timt  (Ae  title 
of  an  aot  of  Parliament  waa  no  part  of  it,  becaose  it  was  amiced  at  aome  enbae^nent 
period  in  making  np  the  roll  of  Puliament.  Ifylurd,  thetitleisithtaaaqneetion  from 
the  chair  the  same  as  any  other  part  of  the  act  cf  Pariiament:  "That  be  tJie  tiQo 
of  the  bill,"  and  there  may  be  a  division  upon  it,  and  an  alteration  in  it,  though  in 
practice  that  doea  not  very  often  oecar. 

LoBD  Cbirp  Baron.  I  sappoee  the  attorney  general  wonid  say  that  the  ehristening 
of  the  net  of  Parliament,  the  gi'^ng  it  Its  title,  has  no  more  to  do  with  its  (Aaracter 
than  whether  you  call  a  man  John  or  Thomas  at  the  baptismal  font 

Ur.  Attohnbt  Genrral.  I  am  qaite  willing  ttiat  the  title  ehonld  be  telbmd  t«  at 
part  of  the  act^  my  lord. 

BiR  Hdou  Cairns.  It  is  not  in  this  case  in  particnlar  that  we  shonld  wish  fur  any 
&Tor  Aom  the  Crown  to  allow  ns  to  refer  to  the  title.  I  am  refarrlng  to  It  as  a  qaestiob 
of  law,  independent  of  the  consent  of  the  attorney  general,  bat  I  am  very  maoli  obliged 
to  him  for  it  all  the  same.  Th«  title  of  the  act  is,  "An  aet  to  prevsnt  the  enliatlDg  or 
engagement  of  his  Majesty's  anhjecta  to  serve  lu  foreign  service,  and  the  fltting  out  or 
equipping  In  his  Majesty's  dominions  vessels  for  warlike  pnrposes  withont  his  Majesty's 
license."  1  shaald  understand  by  those  terms,  If  we  had  no  farther  information,  tljst 
the  fitting  oat  of  a  vessel  for  warlike  pantoees  meant  the  litting  out  of  a  Teasel  in  that 
distinctive  manner  in  which  a  vessel  which  was  prepared  tor  warlike  parpoees  would 
be  8M«d  dnt.  Then  the  preamble  is  that  which  I  have  read,  namely,  tbat  the  peace  of 
the  kingdom  might  be  prt^ndioed,  and  that  the  laws  were  not  sufQciently  effeotual  for 
preventing  the  same. 

Then  the  second  section,  as  I  said  Jnat  now,  deals  with  the  oaseof  natnral-bom  subjects, 
and  with  that  case  only ;  bnt  it  deals  with  natnral-bom  snbjeota  both  in  and  ont  of  the 
Jurisdiction  of  the  Crown ;  the  Crown  of  oourse  Iiaving  fall  anthority  over  its  own 
snbjects  wbsrever  they  may  be  foand  iu  any  part  of  the  wortd.  And  as  to  tJial,  it 
provides  that  if  they  shall  take  or  acocpt  a  military  eommisHion,  or  so  on,  they  shall  he 
gollty  of  a  misdemeanor.    Bnt  there  is  one  reference,  my  lord,  to  a  ship  or  vesael  ii   ~^'~ 


section  which  I  will  ask  .voiir  lordships'  attention  to.  It  occors  just  at  the  bottom  of 
page  14,*  and  at  the  top  nf  yegts  15.  It  is  in  the  second  member  of  the  sentence  :  "  If 
any  natnral-l<om  snbject  of  his  Majesty  shall,  without  such  leave  and  llcenae  as 


afwessld,  accept,  or  agree  to  take  or  accept,  any  oommisslon,  wsrrant,  or  appointment 
as  an  officer,  or  shall  enlist  or  enter  himself,  or  shall  ^lp*ee  to  enlist  or  ent«r  himself  to 
nrve  as  a  sailor  or  marloe,  or  to  be  employeil  or  engaged,  or  shall  serve  in  or  on  board 
any  ihip  or  vessel  nf  war,  or  in  and  on  board  any  ship  or  vessel  need  or  fitted  ont,  or 
equipped,  or  intended  to  be  need  for  any  warlike  purpose,"  (to  far  as  equipped,  tberefbre, 
is  oonocrned,  it  is  eqnipped  "  for  any  warlike  pnrpose,'')in  the"  servioe  of,  or  fbror  nnder 
or  in  aid  of  any  ftmt^^  power,"  &c.,  then  that  shall  be  a  misdemeanor.  Then  yonr 
lordahipa  will  obastve  that  when  yon  come  half  way  down  page  15,  another  offense  is 
cnated,  which  extends  to  all  petsons  wbatsoever,  whether  they  ue  sail] ecta  of  theQoMu 
«T  neit ;  iMt  that,  on  the  other  hand,  is  an  offense  which  mnat  he  eomndtted  within  her 
Msjaa^B  domiuioiis:  "If  any  penmn  whatever  within  the  United  Kingdom  of  Orsat 
Britain  and  Ireland,  or  in  any  part  of  his  Hi^teety's  dcnlnloiM  eUewhere,"  and  ao  on, 
"shall  hire,  retain,  engage,  or  proonre,  or  shall  attempt  or  endeavor  to  hli«,  retain, 
annge,  sr  proeore,  any  person  or  persons  whatever  to  enlleC  or  enter"  Into  the  serTice, 
and  ao  on.  I  refier  to  that  beoaaae  of  an  ohaerratioa  whteb  1  see  fell  from  the  learned 
aMomsy  general  in  movtog  for  the  rale.  He  lOMned  to  dr»w  fivm  the  aeeond  wolion 
some  argument,  when  he  came  to  the  seventh  section,  whMi  wonM  entllje  him  in«a«ne 
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mf  fa)  B»  that  tha  aeTcnlh  ieotion  migbt  be  ozteadfld,  u  I  nodantvod  bii  »rgaiiMlit> 
(I  wiU  nSta  to  tha  sbort-band  n'riter'a  iKit«8  hj  and  b;f ,)  even  fa> »  peraon  eat  of  hM 
URJMtf'a  domiuioD*,  doing  au  act  witliiu  them.  I  oouoeive  tliat  t^«  diatinirtiaa  bera  la  - 
foteclly  eleat.  Fint  jou  uiay  goC  a  perami.  uuder  tlie  aeooud  aeotiaa  amasabte  to  oar 
law,  uvea  out  of  her  Uqjestj'u  dotiiiiuotia,  but  then  he  miut  be  a  uaturaJ-tioni  ao^fMi 
ortbeQueeD.  You  ma;  get,  ou  tlie  otliei  hand,  a  peraou  who  ia  not  a  natantl-wmi 
BultJiKt  of  ike  Quean  aoiag  ao  act  for  which  be  iroiild  be  amenable  t«  Joatiea.  bat 
thBu  be  muat  do  it  witliinlier  M^estj's  domiuioDa.  That  ia  the  clear  aod  e 
diatiDction,  and  tbe  extt^nt  and  auibit  of  the  niimioipal  law  upon  all  anbjeet*. 

Hr.  Babok  BaiMWKU-  Before  .vou  leavo  the  seooud  aeotiou,  let  me  aafc  fan,  nwiU 
(he  mattera  piuhibiled  by  the  aeooud  aectiou  be  illegal  b;  Intematloiwl  law  f 

Mi.  Attob:4BY  Gbnerai.  Most  clearly  iioL 

Sir  Hugh  Cairhs.  Uy  leoroed  ftiead,  llie  attomey  geneial,  hue  been  good  fmonf^  to 
SDsner  a  qoeelion  which  waa  put  to  me,  and  ho  haa  auawered  in  a  rery  conpn^on- 
sive  way,  because  he  bae  affirmed  anthoritatively  on  behalf  of  the  Crown  that  tbun  ia 


BivB  way,  ltd 

DO  iltegalitT. 
HrTKroR 


Y  Qkneiui.  Oh,  no. 

__R  Hugh  Cair.\s.  Then  my  learned  friend,  the  attorney  general,  withdcaws  bu 
■nawer.  Would  Cboae  be  offenaes  agaiilHt  intemationat  law ;  that  is  the  qncfltloo  wtdoh 
yuur  loidahip  naked  I 

Ur.  Bakon  Buahweu.  No;  tbe  question  which  I  meant  to  aak  was,  whether  that 
viu  prohibited  l)y  the  earlier  )wrt  of  tbe  aot  of  Parliament,  namelv,  enlLtling  by  • 
Biiiish  subject  out  of  tbe  kiugdoui ;  for  Inetance,  euppouing  tbe  case  of  all  the  Brltishnib- 
jecls  iiow  in  tbe  federal  States  euliHting  in  the  federal  army,  are  they  all  commltU)^ 
miademeanftrs  1  Is  that  a  brtwoh  of  neutrality  ou  ouc  part  toward  tbe  canfbdeiwlea( 
Otis  it  a  violation  of  the  conftulenttiw'  belligerent  rigbtai  oris  it  an  infringement  upon 
tut  aavereignty  I  lu  fact,  is  tbut  iu  any  way  prohil>iti»a  by  international  law,  wbieb 
tLemen  tbtimsalves  are  duiuD  with  Cbu  privity  aud  saucCion  of  tbe  Akuerioaua  T 

8iH  HuQB  Cairns.  My  loril,  I  appi'elmud  that  the  anener  to  tlxat  would  be  tbll :  I 
roiiCFiva  that  if  there  be  two  belligereut  powers,  and  a  third  power  professing  to  remain 
Di^utral,  if  the  uatBrol  born  suLyeute  of  that  power  are  found  enlisting  in  numben  in 
ttiEOtuiiesof  oueoftbe  heUigereut  powers,  tbe  other  b^igerent  might  Airly  make  that 
3Biibject  of  mnKuistraace  aud  coin  plaint  to  the  nentral  power. 

Ur.  Babon  Brahwixl.  But  without  that,  we  will  not  assume  that  the  facts  ore  in 
inif  doulit ;  they  might  demand  on  eKpluiiiitiun  of  us,  and  tbey  might  say,  What  is  the 
niriuuia  of  thia  continual  Bhipmeut  of  persuiu  which  we  Sud  going  on  &om  your  porta 
lu  Sotui  America  I  Butauppoeiiig  that  a  war  bnike  out  and  Bntish  snl^Jecte  alnoad 
nrlisted  in  tbe  service  of  oue  of  the  iMlligerents,  being  out  of  onr  Juiisdiotioa  at  tho 
time,  that  is  Drubibitud  by  this  act  of  Parliament,  but  is  it  prohibited  by  any  rale  «C 
iulErustiouol  law,  so  as  to  give  any  party  a  right  of  complaint  against  anybody  elwf 
Sui  Hl'oh  CAI1U18.  I  apprehend  thutouoeets  intoac^tain  degree  of  ooaftuloti  bj 
Q^iig  the  leim  prohibited  by  iotemutionui  h,w. 

Ur.  Babon  Buahwku.  I  um  nut  sure  that  you  do  not ;  I  disliked  tbe  word  when  I 
u9m1  it,  but  [  Hhuuld  sayj  is  it  illegal  by  international  law  iu  any  eenae. 

Sim  Ml'uii  Caiunh.  Ifyuur  lordship  oaks  mo  tliis.  Is  it  contrary  to  tboae  duties,  thvfnl- 
liUiiicut  uF  whiub  under  the  priuuiplea  of  international  law  a  belligerent  may  reqoiH 
friiiu  a  UDutral  f  I  should  say  it  was.  I  should  soy  that  the  belligerent  might  JuUf 
loiiipUiu  uf  it  to  the  neutral. 

LokoChibi'  Baoo^.  Would  it  be  so  before  any  proclamation  by  thesovar«igBof  the 
neiitnil  state  to  preveut  his  Bubjects  doing  it  t 

SiK  Hl'gh  Cauikb.  No,  my  lord;  jvbeul  osed  the  term  nentral  etate,  I  mean  •  state 
Khluli,  bsa  auiiDuiiced  it«eif  to  be  neutral  in  the  contest. 

LiiKD  Ckirv  Bakok.  But  without  any  prodamation  to  its  anhjeota-to  abilafn  Mm 
takiug  purt  in  the  coutteL 

SiK  iluua  Caikns.  No.    I  assume  that  the  neutral  a 
luriii  its  liitentiuu  to  remain  neutral  iu  tlie  contest. 
Loud  Cwnit  Bahum.  That  is  not  iuvolvrd  iu  Mr.  Baron  B»mw«dl'B  qneation. 
SiK  Uluh  Uairna.  Then  I  should  ask  bis  lordship,  whether  he  desind  to  iilGllldQ  ot 
Fx<^liulp  the  eouseot  of  the  neutral.    I  meant  to  include  It. 

Mr.  B.utoN  BiLAUWULL.  I  will  suppose  the  proclamation  to  be  iaaned  or  not  iaaned— 
luiit  ILiotouiitrv  baudoneitebset  lo  prohibit  the  enlistment  of  itBanl(je((tain  the  ar""^— 

bi!li),en:ut  any  right  of  euniplaiut  against  ul. 

6ni  HujH  l'ackns.  It  gives  oa  uo  right  of  complaint  against  the  beUigerent;  bntl 
iiuiiibl}'  coQveive  that,  as  a  matter  of  rem onstrance  between  onestatoand  another,  b»- 
Xiii-au  a  L>alli|;ereut  state  and  a  state  professing  itself  to  be  neutral,  the  bdllgeieKt 
>uiy  cuine  to  the  uentnJ  and  say,  Yua  profeas  tobenentr^  in  this ooutMt,  bnt  yoat 
■uujevta  are  enlisting  in  nuntbecs  in  the  armies  oTEayad  ag^nst  na^  We  ftftmplaln  oJF 
tuat;  WHiukyau  to  restrain  it;  and  wepnt  ittoyonaspart  of  JonrdntymtdalBtt^  I 
EMiona  Uw  to  restrain  it  '  r-         *       ^     ^.^ --^  ^^^     |  ^^, 
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Ht.  Buion  Brimwxu.  Tbe  reawn  t  pot  the  qaestlon  to  Tcni  b  this:  If  tfai>  would 
ii«t  bs  coatrmry  to  auj  iDtemfttiotutl  law,  then  ttUB  foretgn  enlistment,  met  goes  bajond 
iBtettiktiotiftl  Iftw,  the  Mope  of  toot  general  amment  which  le,  I  think,  >  very  excel- 
]flOt,aaBbeingtlikttblBniiuiieip«lBwii  made  for  the  pnrpoMof  enabling  the  mnniei- 
■pti  aotiuwittM  of  this  ooontry  to  enfbree  inteniktional  taw  with  more  effect  against  iU 
aaUaets.    I  tflunk  tliat  ia  a  rery  exodtent  aripiDent. 

Mr.  Basor  Pioott.  Tliere  is  no  donbt  that  interaation^  law  was  part  of  the  oommoa 
Imr  before  the  enllatotent  aet,  but  I  think  It  waa  extremely  donbtfnl  whether  yon  conld 
indict  a  mui  for  a  brsaoU  of  that  ootamon  law. 

Sn  Hdoh  Cairma.  Tbongli  we  are  in  the  baUt  of  saying  that  iDtematiDiial  law  Is 
part  of  the  comratia  law  of  tbe  kingdoni,  that  is  one  of  tbe  expreesions  which  reqnire 
a  great  deal  of  explanation.  It  U  perfectly  Tain  to  say  that  for  a  matter  which  may 
be  made  the  sabject  of  remonstriuice  between  goTemment  and  government  nnder  in- 
tem^onal  law,  there  conld  be  on  the  port  of  oar  government  an  Indictment  against 
its  own  Bu1(teetfl ;  that  may  or  may  not  be. 

Lord  Chiep  Barom.  The  oommon  law  of  this  country  knows  nothing  whatsTer  of 
a  crime  committed  out  of  the  jurisdiction  of  tbiaconntry;  and  except  by  statnte  there 
is  no  mode  of  trying  even  fbr  a  mntdw  committed  abroad. 

8iB  HiTOH  Gairkb.  Jnat  m,  my  lord. 

ill.  Baron  Chankrll.  The  qneation  which  my  brother  Bramwell  pat  waa,  whether 
yon  contend  that  the  foreign  enUatment  act  does  not  make  any  act  an  offenw  which 
was  not  an  offense  aooordlng  to  the  law  of  nations,  bnt  only  gives  a  different  power  of 
dealingwith  the  offenao. 

Sir  Huoh  Cairnb.  I  am  mrry  to  have  to  define  ttom  time  to  time  tbe  terms  naed, 
bnt  it  is  very  neoeesary  in  an  argument  of  thia  kind.  Yonr  lordship  does  not  mlaan- 
derstand  my  argnmeut,  I  am  aare,  when  voa  aay  that  I  am  contending  that  anything 
which  was  an  ofTenee  nnder  internatlonu  law  waa  an  offenae  against  tbe  law  of  (h& 
country.  An  ofTenae  bj  international  law  ia  hardly  a  proper  term ;  but  no  donbt  it 
may  be  osed  with  proper  aDdenitanding. 

Mr.  Baron  Chamhbul.  I  tbink  I  have  not  made  myself  understood.  Too  haro  beeti 
argning  ttiat  the  government  of  the  United  Btatea  promnlgated  certain  mlee,  and  that 
they  were  mlea  dednclble  ttom  ioternational  law ;  and  you  cited  Kent  for  tbe  purpose 
of  showing  that  they  were  against  international  law ;  and  It  mav  be  that  thongh  it 
waa  an  otKnise  against  international  law,  the  offense  waa  not  prohibited  by  a  pemilty, 
or  ttiat  there  waa  an  insufficient  mode  of  dealing  with  the  offense.  I  waa  aftaid  I 
mlcht  have  misunderstood  yon,  and  I  only  put  the  qneation  for  my  own  satia&ction 
and  InfbrmatioD,  to  know  whether  you  did  propose  to  contend  that,  apart  from  any 
additional  remedr  (that  ia  to  say,  irith  regard  to  the  mode  of  prooedure)  the  foreign 
enUatntent  act  only  mode  tliat  ao  offense  which  was  contrary  to  international  law. 

6lB  Hvan  Cahuts.  Tour  lordship  i*  well  aware  that  of  course  there  ia  no  privity,  to 
nae  a  legal  tcnn,  between  tbesnl^Jects  of  thiakinEdom  and  a  foreign  power.  A  foreign 
power  haa  no  jniiadietion  over  the  aubjects  of  this  kingdom.  The  foreign  power  mnat 
deal  wiUi  onr  government,  and  on  the  other  hand,  our  government  mnst  deal  with  its 
own  aaV}eeta.  Now,  there  are  a  great  number  of  matters  which  are,  or  may  beoume, 
the  anbjeot  of  remonatranoe  ae  between  a  foreign  government  and  onr  goverumeat, 
and  which,  if  the  remonatranoe  be  not  attended  te,  may  become  or  may  ba  made  a 
oaasi  itlU;  bnt  It  la  a  wholly  different  qneation,  nhetber  because  thoee  things  with 
reapeot  to  which  there  la  thia  complaint  by  the  foreign  government  against  our  govern- 
ment are  dme  by  oor  eabjeota,  therefore  onr  government  shonld  come  to  ita  subjects 
and  Bay,  Now  we  agree  to  the  Justice  of  the  remonatrances  made  to  ns,  and  we  will 
indlot  yon  becanae  you  ore  the  peraona  who  have  given  rise  to  the  remonstrances  made 
against  as  aa  a  government.  But  the  two  things  are  by  no  moans  correlative :  lu>d, 
my  Ind,  I  undentand  that  to  be  the  annouiioement  made  in  the  preamble  of  tfaia  act, 
wr  tbat  IB  what  the  act  says.  The  act  saya,  there  are  an  immense  number  of  things  as 
to  wliioh  we  ar*  bound  in  joatice  to  say  that  they  are  grounds  of  complaint  againat  na 
or  may  be  gronnda  of  complaint  againat  ua  on  the  part  of  foreign  naCiona.  At  preeenl 
we  are  powerless;  the  eomnlaint  la  not  againat  na  as  a  govemntent;  we  aa  a  govern- 
ment have  done  nothing;  the  complaint  ia  against  acts  done  by  onr  anbjecta;  bnt  when 
we  turn  to  reatrain  our  antrjeote  we  find  that  we  have  not  power  to  do  it,  whether 
it  bo  from  defects  in  procedure  or  from  difficulty  in  interfering  oy  onr  common  law  with 
the  offsnse  for  which  a  man  is  to  be  indicted  by  the  taw  or  the  land ;  but  we  cannot 
do  it  praotically.  Therefore  what  we  desire  Paniament  to  do  ia  this,  look  at  what  we 
are  bound  npon  a  Intimate  and  proper  complaint  by  a  foreign  power  to  perform,  and 
then  turn  and  aee  what  we  require.  We  require  more  aiopte  authority  to  reatrain  those 
aota  ao  br  as  they  are  committed  by  onr  subjeota.  That  I  apprehend  to  be  the  scope 
of  the  preamble  and  the  scope  of  the  legislation  upon  the  subject. 

lAoat  Cribf  Barom.  There  are  oertaiu  cases  in  which  it  is  aaid,  for  inatance,  that 
the  intemational  law  la  part  of  the  law  of  England.  It  la  oonatantly  laid  down  that 
the  law  of  nations  ia  part  of  the  law  of  England;  and  so  it  la  aaid,  and  moat  properly, 
that  tbe  Chiiatton  leugion  is  part  of  the  law  of  England,  and  that  the  moral  bw  la 
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«  donbt  tfaat  all  tlMt  tbe  Uw  oi 
joa  DOaattetUMs;  kndUeaiidaaoiiiare.  A  breaohof  tfaanionllair,t 
any  oontraot,  or  givea  rlae  Ut  aaj  ootuideratiou,  is  a  oaae  vhem  tbe  con 
the  oioral  Ikw  by  aajiag,  We  will  Dot  eulbroe  aaj  oonliBct  oi  any  Mparent  obligAtloii 
that  iovolvaa  a  bnHHib  of  the  moral  law ;  bat  we  can  do  no  more.  Tbe  law  does  not 
paniMh  bj  lodlctment  an  infraction  of  the  moral  law,  if  there  be  no  proriaion  br  atat- 
Dte  or  DO  D^ec  mean*  of  pnltiDg  tbe  oSeoee  in  tiie  ahape  of  an  iadiotmeDt ;  ul  that 
the  law  doce  Id  tbe  way  of  aMistaaoe  in  to  aay,  We  will  not  help  yoo.  Aod  ao  I  ^nire- 
faend  with  reelect  to  intematioaftl  law,  If  anythine  be  dooe  or  agreed  to  be  dene  wbich 
is  a  violation  of  the  law  of  nations  by  any  part  of  a  contract  or  oompaot  betwesn  two 
iodividnala  ibe  law  Mye,  We  will  not  help  yon — the  contract  is  void.  And  I  beUeve  It 
will  tnm  ont  that  there  ore  many  cases  where  all  tbat  tbe  eommon  law  oan  do  is  to 
say.  Yon  must  tmst  to  yonrselves  and  tbe  honor  of  those  with  whom  yon  deal,  if 
hoQOT  tias  anything  to  do  with  such  a  transaetion ;  tbe  law  will  pro  yonoo  swietance. 
The  moment  it  turas  ont  tliat  any  arrangement  or  oontract  inrolves  a  breach  of  the 
law  of  nations  the  common  law  will  give  no  help. 

Sir  Hdgii  Cairiib.  With  regard  to  what  yoai  lordship  has  jnst  now  stated,  if  1  may 
aay  ao,  an  eminent  tllnstrntion  wili  l>e  fonnd  in  a  case  whiob  1  am  snre  is  In  yonr  loid- 
eblpB'  minds,  which  occurred  a  considerable  time  ago  in  tbe  conrt  of  common  pleM, 
befiire  Lord  Wynford.  In  the  conrt  of  common  pleatt  it  appeared  npon  a  oommon  mo- 
ney Notion  that  a  contract  had  been  made  in  a  manner  wnich  inTolred  tbe  oc^leotloD 
of  money  for  tbe  purpose  of  making  a  loan  to  one  of  two  belliKerents,  and  Lord  Wyn- 
ford held,  and  the  ooart  of  oommon  pleas  also,  that  tbat  vitiated  the  transaotlon 
bectmse  the  foreign  nation  migbt  oomplain  to  onr  government  on  the  principlM  of 
intemational  law.  Tbia  was  the  case  of  subjects  of  uiis  country  aiding  and  afaettlDg 
one  of  two  belligerent  powers.    But  I  should  be  surprised  indeed  if  Ineard  any  one 

Cvety  contend  tbat  an  indictment  would  lie  against  a  person  in  this  ootintry  for 
ding  and  advancing  a  sum  of  money  to  a  foreign  state  becanse  that  st«te  happened 


ravety  contend  tbat  an  indictment  would  lie  against  a  person  in  this  ooontry  for 
inding  and  advancing  a  sum  of  money  to  a  foreign  state  becanse  that  st«te  happened 
to  be  at  war  witb  anotber,  and  because  there  would  be  almost  a  moral  certainty  tbat 
that  anm  woulil  be  osed  in  tbe  prosecution  of  tbe  war. 

LoBD  Okikp  Babon.  Or  selling  them  gunsT 

Sir  Ulian  Cadcns.  Tee,  that  would  oome  under  eooaiderations  ven  much  tbe  same. 
Bat  I  was  about  to  aay  that  it  is  very  outions  that  in  the  United  States  tbey  had  to 
conaider  a  question  which,  if  not  tbe  same,  seems  to  me  to  oome  very  close  to  a  qnee- 
tioD  pat  to  me  by  Ur.  Baron  Bramwell,  in  the  case  of  a  citizen  of  the  United  States, 
Gideon  Heafleld,  in  tbe  timeofM.  Genet  The  United  Statea  took  this  conrae.  There 
was  one  of  Monsieur  Qenet's  privateers,  on  Iraard  wbicb  a  citiien  of  the  United  State* 
enlisted  before  the  act  of  Congress  was  passed.  He  enlisted  on  board  this  privateen 
and  was  serving  on  board  tbe  privateer,  and  he  was  indicted  for  a  misdemeanor.  As  I 
understand  tbe  qneation  which  Mr.  Baion  Bramwell  put,  it  is,  Conld  he  be  ao  indicted  t 
I  apprehend  not. 

Mr.  Baron  Brucwku.  I  am  sorry  I  did  not  make  myself  underst«»d.  The  enestltRi 
which  I  really  meant  to  put  to  you  is  this.  Is  there  net  something  made  an  oCmise  by 
the  second  section  of  this  fineign  enlistment  act  which  is  in  no  way  oontrary  to  any 
interaatioital  law  or  oontrary  to  tbe  spirit  of  it. 

Sm  HdobCairrs.  I  win  take  it  by  steps. 

Mr.  Baron  Bbaiiwku-  J  do  not  say  that  a  man  oonld  be  indicted  fi>r  a  violation  of 
intemaUonal  law.  I  may  take  the  case  which  yon  pnt  tbia  minute,  of  money  lent, 
which  ia  eoDsldered  contrary  to  the  spirit  of  international  law,  but  not  oimtnry  to  the 
policy  of  onr  law.  But  I  should  have  thought  that  theenliatment  of  ouTOWueat^eota, 
uring .  in  a  foreign  stote,  in  the  armies  of  that  stato,  waa  absolately  lawful  In  every 

SiK  Hugh  Caikss.  Your  lordship  pnts  the  case  of  enlistment  only.  The  words  am, 
'  to  serve  in  any  warlike  or  military  operation,  in  the  servioe  of  or  for  or  under  or  in 
aid  of  any  foreign  prince,  stato,  potentate,  colony,  province,  or  part  of  any  province  or 
{people,  or  of  any  person  or  persons  eierouing  or  assuming  to  exercise  the  powers  of 

Svemmeut  in  or  over  any  foreign  country,  province,  colony,  or  any  part  of  any  prov- 
se  or  people,  eitber  as  nn  offloer  or  soldier,  or  in  any  other  military  capacity."  Then, 
If  your  lor<uhip  wiU  allow  me  to  take  the  section  by  stops,  I  shall  deal  with  each.  It 
is  qnito  olear  that  (bere  is  pointed  ont  a  state  of  things  altogether  different  from  the' 
ease  of  two  bellifceieDts,  and  this  country  remaining  nentral.  There  is  stmok  at  there 
a  matter  of  a  different  class  and  oharactor.  I  understand  that  what  tbat  points  out  is 
tbia,  that  Jnst  as  by  that  sort  of,  I  should  perhaps  call  it  something  more  than  etiquette, 
which  forbids  any  person  in  the  service  of  her  M^eaty  to  accept  any  honor  or  any  deo- 
eration  from  a  foreig;n  prince  or  a  foreign  potentate  withont  leave,  so  this  seems  to 
me  here  to  be  a  provision  which  declares  that  no  natural-bom  subject  of  her  Majesty 
dioU  without  leave  take  e«rvioe,  that  is  to  say,  enlist  himself  in  the  service  of  a  foreign 
princ&to  serve  in  war.  That  is  for  a  reason  which  is  ybt;  obvious,  I  think,  and  alto- 
gether diflarent  from  those  reasons  which  apply  as  between  two  IfeUigerents,  ''''** '' 
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not  intke  iatenet*  of  iotcRmUoD*!  law  at  «U;  ttwt  u  toprertiit  »  evl^eeiof  tte 
QsaBn  taking  upon  himMlf  a  kind  of  afleglaaaB,  wUoh  vntaitae  iuto  nilitatr  aaniw 
-woald.be— taking  DpoBhfmMJf  a  saeramontniu  wUck  may  in  tMMHUBOcf  tiaM|a«vs 
toiBtlitotouauttt'uidlw  ittooBeutcot  with  the  aUe^anca  whidilw  owes  to  bla  aim 
soTsnigiL  That  k  elMaly  poioted  at  than.  I  do  not  iDcan  to  ai^  'Aat  tbat'haa  maj- 
tiilng  to  Bay  to  interoatunid  law,  or  tiMt  it  haa  aurthiaK  to  aay  t*  nUDlotpnil  law — 
ImaaatliaiinuileipdlMr  aatorior  tottiUact  of  Panlament.  loonotaappoaaitaatit 
-would  baooBtendM  tliatit  Mold  bemadotlwvaltjwitaf  anindiotmcatatoakniMM  Ir  ~ 


thftt  wore  i«p«al^  and  it  waa  thoaglit  dcatiablo  to  iv^enaot  «f«  («ato  the  aet  irUvb  aa 
inoladad  it,  1  cannot  anaw«r.  It  nay  von  wdl  Im  that  it  waa  o*e«(  the  tbiagi 
ineloded  in  one  of  the  repealed  statnt«i  ana  aa  tfaey  were  repeated  aa  a  whol|s^  it  naj 
bBTB  beou  tkoiiKttt  deairable  to  re-enact  it  beie ;  but  tbst  do«a  not  aeea  to  me  to  boat 
npOD  the  qaBatioii  of  interoatiODal  Uw  at  all. 

Now,  my  lord,  the  next  part  of  the  eactH»i  is  thi«:  "If  onv  nUnral-boni  aubjeet  of 
Ms  UfOeaty  ahall,  without  each  leare  or  lioenw  as  idoreaaid,  aoeep*  or  afrree  to  take 
or  accept  anv  commiwioD,  worraut,  or  appolutnwnt  aeati  offlcer,  or  ehall  eidiat  or  enter 
liimxel^  or  ahall  agree  to  enlist  or  enter  hiniscJf  to  Herve  aa  a  sailor  or  marine,  or  be 
employed  or  engaged,  er  ahaU  serve  in  or  on  board  any  ahip  or  veewl  of  war,  or  in  aed 
on  board  any  ehip  or  veaael  need  or  Utted  out,  or  equipped,  or  intended  to  be  oaed  for 
any  warlike  purpoee  iu-tbe  sccvloe  of,  ta  for,  or  under,  or  in  aid  of  any  foreign  powN, 
pnnce,"  Ac,  "  or  if  any  natnral'bom  aat^ect  of  bia  ll^jeaty  ehall,  witJiont  eunh  leave 
and  lioenae  aa  aibreaud,  engage,  contract,  or  agree  to  go,  or  shiiJl  go  to  any  foretga 
state,  oountry,  ookmy,  province  or  part  of  any  province,  or  to  a  plaou  beyond  the  eeas, 
wiUi  aa  intent  or  in  order  to  enlist  or  outer  liimself  to  serve,  or  with  ioteiit  to  aerve, 
in  any  watlHce  or  mOitairoperatian  whatever^  whether  bylandor  lij  eira,  iotheaorvice 
of  or  for  or  nnder  or  in  aid  of  any  ftweign  pnnoe,  state,  potentate,  colony,  province  or 
part  of  any  provlnre  or  people,  or  in  the  service  of  or  for  or  nnder  or  io  aid  of  any 
penon  or  persons  enroinng  or  aasnoiiug  to  exercise  the  power*  of  govemmnDt  in  or 
over  any  foreign  country,"  and  so  on,  "either  as  an  officer  or  a  soldier,  or  in  any  other 
military  capacity,"  &c.,  "although  no  enlisting  money  or  pay  or  reward  shul  fasTe 
been  or  shoU  be  in  any  of  the  cases  aforesaid  adtually  paid  to  or  received  by  bim  or  by 
any  p«aon  to  or  for  his  nse  or  benefit."  There,  again,  yonr  lordships  olMorve 
that  what  is  pointed  at  here,  and  struck  at  here,  is  aometliuig  altogeChar  diseonneotod 
-with  any  oarrying  on  of  a  war  by  one  belligtmnt  against  another.  It  is  tJie  nniple 
takingofserviceunderafomigD  power;  and  the  Crown  thinks  it  fit  to  ask  Parliament 
t«  slve  it  the  power  to  reatcain  its  own  snbjecta  from  enliating  in  foreign  servioM 
vritoonl  leave.  There  ia  nothinc  more  in  it  than  that.  There  is  no  qncotion  whatever 
of  lt«  being  oonkary  to  intemaSloDal  -law. 

Then,  niy  lords,  the  next  part  of  the  seotion  is :  "  If  any  person  wbatover  vritbin  the 
United  Kingdom  cJQteat  Britain  and  Ireland,  ur  in  any  part  of  his  Mi^eaty^  dominions 
elsewhere,"  &is.,  "shall  hire,  retain,  engage,  or  procure,  or  shall  attempt  oi  endeavor 
to  hire,  retain,  engage,  or  ptooure  any  peieon  or  persona  whatever  to  enlist  or  to  enter 
or  BUgag*  to  enlist  or  to  serTB,or  to  be  emplc^ed  in  any  suoh  ssrvloe  or  eniployiiiunt 
as  abneaaid  aa  an  offioOT,"  Slc,  "for,  or  under,  or  in  aid  at  any  foreign  prinoe,  dtc., 
-whether  any  enlisting  money  be  received  orixTt,  in  any  of  tbooe  oaaea  thepenMu  ah^l 
be  gnilty  of  a  misdemeanor."  Therefore  after  going  throagh  the  whoh)  ef  tba  Boctioa, 
we  find  that  iiie  motive  -with  which  service  was  to  be  tueu  in  the  fnnilga  army  is 
immaterial.  It  may  not  be  to  serve  in  war  at  all  neeeasarily ;  it  may  be  to  be  a  part 
of  the  standing  army  of  the  state;  but  whether  or  or  not,  the  legialataie  Imiistii  that 
that  shall  not  be  done  without  the  leave  of  the  Crown  given  for  that  parpcee.  Tliue- 
fore  we  may  renuve  (and  this,  I  think,  will  answer  the  question  which  Hr.  Barna 
Bramwell  was  good  enough  to  call  my  atteutiou  to)  the  second  section  altogether  Irem 
the  argument  waich  I  torn  leave  to  submit  to  ypn,  the  argument  which  suM^sated  that 
the  meaanre  of  Int^rnatiDnal  duty  was  the  mcaaure  and  the  extent  cJ  uiunloipnl 
provision  in  the  aeetionB  ai  this  act  aa  to  skips.  That  may  not  apply  to  srctiou  i, 
becaose  that  section  does  not  deal  direotly  with  tlie  question  of  iatemational  dnty, 
but  it  deal*  with  the  ^aestion  of  alleslanoe  between  the  Crown  and  its  own  suljMtts. 

Then  the  third  seotton  is  by  wfty  of  exception  ftom  the  second,  and  may  be  passed 
over.  Tba  fonrtb  is  as  to  the  issuing  of  warrants  and  the  trioL  The  fifth  is  as  to 
vcMels  witfa  peTBona  on  boud  ennged  in  foretgo  servioe  bung  detained  at  any  port: 
that  is  In  aid  of  theseaond,  the  third  and  the  fourth  sections,  and  so  Is  thesixtii;  and 
there  ends  the  series  at  nrovisionB,  which  ore  veiv  much  broader  and  wider  than  any 
qneatioii  of  aiding  one  DeUigereDt  against  anoUier.  These  are  qnestliina  uf  takiii); 
eervioe  without  the  leave  oTthe  <)neMi  in  any  eervioB  which  would  militate  against 
the  allegiaooe  wUiA  the  snhjeot  owea  the  Qoeeu.  The  seventh  section  ia  tfan  ous 
whidt  1  say  is  the  ezpreasian  of  intamatioual  law  upon  the  snl^eot,  and  is  to  bo  oon- 
stmad,  as  I  spprMiena,  -wiUi  that  liKht  thrown  upon  it. 

The  first  otiservatioo  whi^  I  ahul  take  leave  to  make  npon  that  seventh  seotion  is 
to  remind  yonritadsUpe  of  what  I  have  alraady  said.    lamsiirethat  it  basnot  paaaed 
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trraajmu.hxdMiaaf  mind  that  the  oinnunstaiioe  that  the  whole  ie  prefitcod  by  theoe 
wordi,  "  withoat  the  leaye  and  license  of  her  Hajeety,"  showH  that  tnere  is  notomg  in 
tiiis  which  can  be  laid  a  priori  to  involve  aaj  offeuae  in  the  nature  of  moImh  im  m,  or 
an  offense  aa  regards  the  existenoe  of  which  yon  oan  have  any  preconceived  or  any 
prefornied  opinion.  A  very  BtroDg  inatance  of  that  Idnd  boa  oocmred  in  oui  own 
recoUectitm — I  believe  in  the  present  year.  I  refer  of  coniBe  to  tbe  ooae  of  China, 
where,  in  a  wax  in  which  the  government  of  Cbioa  are  belligerents  against  a  certain 
portion  of  the  empire  of  China  who  are  in  revolution,  we  have  seen  from  our  own 
ahorea  an  expedition  go  ont,  fitted  odC  in  the  most  foitmol  way  as  shipa  of  war,  comr- 
manded  by  oSSama,  aome  of  whom  were  In  her  Mcuesty'a  sorvioe:  bat  tbe  whole  was 
done  by  the  leave  of  the  Crown,  given  by  order  in  council  for  the  purpose.  It  is  there- 
fore one  of  those  things  in  which  the  Ciown  mav  throw  open  the  whole  of  that,  what- 
ever it  may  be,  which  ia  covered  by  the  sevento  section,  if  it  so  thinks  fit  There  is 
therefore  no  moral  bd'ense — no  malum  in  ««— which  is  stniok  at  by  the  section. 

The  next  ptnnt  which  I  ask  your  lordships  to  ooQalder  is  this.  My  object  of  oouise 
ia  to  detemune  what  is  the  piiuciple  of  the  entire  offense  which  is  detlaed  by  tliia  aeo- 
titfu.  We  must  go  by  steps  in  older  to  ascertain  tbe  answer  to  that  gaestlou,  and  tbe 
Gnt  thing  I  ask  yonr<lordsbipe  to  oonsidQt  is  this — Is  it  by  this  section  mode  an  offsuM 
to  bnild — is  there  apndubitioaagainstbaildiugashipT  Of  oonne  by  the  term  building 
I  mean  as  diatingnished  £n>m  equipping,  fitting  ont,  fiimishing,  or  arming.  I  take  the 
case  in  which  I  have  to  deal  with  mere  etnictaie  as  distinguished  from  those  things 
which,  as  we  all  know,  are  superadded  after  tbe  hnllof  the  ship  is  completely  bnUt  and 
is  finiahed  as  a  ship,  or,  as  it  is  sometimes  desoribed,  aa  tbe  complete  hnll  of  a  veaseL 
Now.  my  lord,  in  the  first  place  I  say  that  tbe  most  ouisory  inspection  of  the  words  I 
tiiiuk  would  lead  na  to  conoinde  that  there  is  assumed  throngtiout  tliie  seotion  frota 
beginning  to  end,  that  before  yon  come  to  ascertain  whether  the  offense  is  oi  is  not 

:m„j  tv —  ,_  ,  gjjjp  oj.  vessel  in  existence.    There  Is  a  ship  or  vesaal  spoken  ot 

ipped,  furnished,  fitted  oat,  or  armed."    The  ordinary  and  natnral 

)  sapen 
be,  equipping,  fitting  out,  c    ..         „ 

Ur.  Barom  Brahweu.  The  mere  sale  ia  not  prohibited. 

Sir  Hdoh  CAUtKS.  I  am  avoiding  for  this  moment  whU  ia  to  be  tbe  line  of  demar- 
cation, which  1  will  deal  with  by  and  by;  but  I  am  now  inquiring  wliat  iathe  meaning 
of  the  phrase  "eqaipping.  fitting  oot,"  &c.    At  present,  all  I  say  is 

LoBD  Chief  Babon.  Borne  meaning  must  be  given  to  tbe  clause  consistent  with  tbe 
right  to  build. 

SIM  Hdqh  Caucnb.  That  ia  all  I  deaiie  at  present. 

Lord  Chikf  Baron.  Had  it  been  intended  ttiat  the  ship  ahonld  not  be  bnilt,  uoth^ 
ing  would  have  been  more  eo^  than  to  say  so. 

Sot  HcQH  Caishb.  Jnat  so.  I  wee  going  to  odd  that  in  addition  to  its  being  the 
natural  oonstmotion,  tbe  section  speaks  of  the  veseel,  and  axwoks  of  the  fitting  out  of 
the  abip  or  vessel,  as  a  pre-existing  thing  j  and  the  observation  wliieh  yonr  lordship 
has  made  seems  to  me  conclnsive,  that  if  it  was  intended  to  have  said  you  ahall  not 
build  a  sbip,  uoUuhk  wonldliave  l>eeu  simpler  thantohavesaidsoinsncba  way  as  tlist 
there  coald  lie  no  misapprehension  alioat  it.  But  the  forfeiture  clause  makes  it  still 
more  clear.  The  act  says,  "And  every  such  abip  or  vessel,  with  tlie  tackle,  apparel, 
and  fnmituie,  together  with  all  the  materials,  arma,  ammnnition,  and  stores  which 
may  belong  to  or  be  on  Imard  of  any  auoh  aliip  or  veaael  shall  be  forfeited  f  and  still 
fdrtber,  toward  the  end  of  tbe  clause,  it  aaya,  "And  that  every  such  ship  and  vessel, 
with  the  tackle,  apparel,  and  furniture,  together  with  all  tbe  materials,  arms,  amma* 
nition,  and  atoras,  which  may  belong  to  or  l>e  on  lioard  of  suoh  ship  or  veeael,  may  bo 
proaecnted  and  condemned  in  the  like  manner  and  in  such  courts  as  shipa  or  vessels 
may  be  proaecnted  and  oondemned  for  any  breach  of  tbe  excise  laws."  Therefore,  yoor 
lordahipa  ohaerve,  that  when  yon  come  to  the  end  there  is  a  distinctioii  made  twtween 
the  two  tidnga  spoken  of,  namely,  the  ship  or  the  vessel  itself,  and  the  Aimitnre,  the 
e^^nipment,  &e  stores,  the  ammunition,  and  eveijrtblng  else  tltat  may  be  connected 
■with  the  T«MeL 

In  addition  to  that,  in  the  part  of  the  section  which  speaks  of  tbe  iseoing  or  deliver- 
ing of  a  commission,  these  wotda  occur,  "  for  any  ship  or  vessel,  to  the  intent  that  Bncb 
alup  or  veasel  stiall  be  employed  as  aforesaid;"  again  speaking  of  tbeexiatence  of  tlie 
abip  or  vessel  aa  a  thing  independent  of  any  equipment  or  oatlit  which  ma^  be  placed 
npan  it.  I  may  say,  my  lords,  aa  to  that,  that  if  the  argument  is  maintained  on  tbe 
other  aide,  (I  do  not  know,  of  c«urae,  whether  it  will  be  maintained  or  not,  for  we  have 
not  had  an  opportunity  of  bearing  tbe  argnments  of  the  Crown,)  wbicn  I  have  seen 
maintained  out  of  doors,  namely,  that  the  moment  yon  find  ouy  part  of  the  structure 
<rf  a  veaael  to  be  apart  wliioh  la  suitable  fur  a  vessel  of  war,  and  not  for  a  vesael  of 
CommeiGe,  that  ^p  is  struck  at  and  comes  within  the  ambit  of  tliis  act  of  Parliament ; 
if  that  argoment  ia  maintained,  it  muat  go  to  this  length ;  and  if  it  were  the  case,  aa 
very  probably  it  i^  that  in  laying  down  the  keel  of  a  ship,  tbe  keel  may  be  laid  down 
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of  a  kind  more  or  lew  fitted  fiir  a  ship  of  wu,  according  as  yon  do  <^  do  not  intend  to 
employ  the  veaMl  at  a  ihip  of  war,  If  the  keel  be  laid  down  with  the  intent  tbat  tbe 
thaH  be  aBed  as  a  ship  of  war,  then  that  is  an  offenae  committed  within  the  act ;  it  is 
a  misdemeaaor,  and  there  is  a  foifeitnreg  not  of  the  ship,  for  there  is  no  ship  to  be  for- 
feited, but  a  forfeiture  of  the  keel  so  laid  down.  That  wonld  be  absurd-  I  reall;  do 
not  know  tbat  the  argument  requires  any  grvrei  consideration ;  it  wonld  be  absurd  ta 
bb;,  that  where  the  act  apeake  WT  a  ship  or  Teesel  being  forfeit«d  with  her  eqnipmenta, 
th»t  is  satisfied  and  met  by  the  mere  laying  down  of  the  keel,  whicb  is  no  sense  can  be 
called  a  ship,  much  leas  any  part  of  the  equipment  of  a  ship. 

If  I  carry  yonr  lordships  with  me  in  tlist  observation,  and  if  you  nltlmately  are  i^ 
opinion,  as  I  think  you  will  be,  that  it  is  imposBible  to  contend  that  bnildlng,  sa  distin- 
piished  tcmn  equipment  and  mmiture,  is  stmok  at  here,  yon  will  obserre  that  there 
are  ether  mattera  connected  with  ships,  which  ore  not  in  ai^  way  mentioned  ot 
lestrained ;  for  example,  there  is  nothing  here  which  reati>ins  the  hiring  of  a  ship,  or 
tiie  hiring  of  room  in  a  ship,  for  the  pnrpose  of  carrying  ont  warlike  stores,  to  be 
delivered  either  to  the  ship  abroad,  or  to  a  port  abroad ;  there  is  not  a  word  which 
would  indicate  that  that  was  to  be  an  offense  in  any  shape  or  form.  Ax^n,  there  is 
nothing  here  which  indicates  that  the  building  and  fitting  out  of  a  olass  of  ships  which 
are  w^  known  in  war,  and  whicti  are  c^led  dispshib  boats,  is  Intended  to  be 
restrained  or  stmok  at  by  the  section.  Tet  the  great  importance  of  Teasels  of  that 
kind  is  perfectly  well  known.  I  think  it  is  sold  that  Iiord  Nelson  said  at  Tarioos  times, 
^at  the  whole  of  hia  expedition  was  paialyEed  from  the  want  of  tfaoae  dispatch  boats. 
Indeed,'of  course  one  knows,  without  any  explanation,  that  those  boats  must  be  of  the 
greatest  importance  to  any  woriike  expedition.  Tet  tiiere  is  nothing  here  in  this  act 
to  restrain  the  fitting  out  and  equipment  of  a  ship  of  tibat  kind. 

Now  I  am  aniloaB  to  ask  yonr  hudahips  to  go  a  little  fbrther  in  the  eonsidefktion  of 
tlie  case  of  a  ship  built  menly,  as  diatlnKnlsl^  from  being  fitted  out  or  equipped — 
and  upon  this  point  a  quMtlon  was  put  n>  my  learned  Qiend  in  morini  for  the  rule, 
which  he  answered  in  the  w^  I  will  state  to  your  lordships.    The  Lora  Chief  Banm 

Kt  this  qoestitm  to  mv  learned  friend  the  attOTueygeuetai:  "Suppose  the  case  of  the 
tiding  of  a  mere  hull,  with  the  intention  that  it  should  be  towed  away  aenws  the 
Atlantic  by  a  tnjj;,  and  suppoae  there  was  tome  confederate  port  open,  which  there  is 
not,  that  hnU  being  incapable  in  that  state  of  being  used  for  any  purpose,  w^  '*'  ' 
merebandise  or  war,  do  you  mean  to  say  that  that  wonld  be  illegal  1"    The 


attotney 


LoKD  Chuf  Babon.  I  am  bound  to  s^  that  if  it  were  iUenl, 
you  would  be  euUtled  toyonr  mle  at  once,  because  no  doubt  I  meant  to  lay  down  dis- 
iinotly  that  the  mere  hull  of  a  Teasel  In  no  condition  fit  for  any  nae  whatom',  ml|^t  be 
made  and  sold  at  LiTcipool  to  anybody.  Mr.  A-rroBNST  Oehbru.  Mr  case  does  not 
in  the  least  require  that  I  ahoold  argne  that  the  case  imagined  by  your  lordship,  which 
is  obviously  not  one  which  is  Tery  probable  and  praotica^wonld  be  bronght  within  the 
words  '  equip,  fomish,  fit  out,  or  ann.'  "  I  do  not  know  whether  my  learaed  friend 
meant  to  say,  that  he  conceded  the  question  that  was  put  by  yonr  lordship,  or  whether 
he  merely  intended  to  say,  that  for  argument  soke,  and  for  the  time  only,  mtbont  oom- 
mitting  himself  to  any  proposition  which  was  to  last  thTonghout  the  case,  he  wonld 
take  it  so. 
Mr.  Attormxy  Obnkbai.  I  only  said  that  It  was  not  the  case  befbre  the  oonrL 

■ te^--"^ 


Crown  to  follow,  the  Crown  is  bound  to  deal  with  a  question  of  that  kind,  not  by  saying 
it  is  not  the  case  before  the  court,  or  it  is  a  caw  which  J  will  admit  for  a  few  moments ; 
bat  Jho  Crown  is  bound  to  come  forward  with  a  theory  and  with  some  Tiew  upon  a 
sablect  of  this  kind,  in  the  nnderstandine  of  which  by  those  concerned  there  eaa  ■>«  no 
dif&ulty.  But  I  beg  leave  to  submit  with  perfect  oonfidenoe  that  It  will  be  your  nlti- 
mato  view  of  it ;  that  as  there  Is.  nothing  In  the  section  to  forbid  the  building  of  the 


any  otiier  sjlticle  of  merchandise,  (contraband,  if  von  like,  still  an  article  which  may 
legitimately  be  passed  orerorsold,)  and  eHTying  it  out  of  the  Jurisdiction  of  the  nen- 
ttnl  conntry  into  a  confoderato  port,  or  to  any  other  place  to  which  it  may  be  thought 
desirable  to  take  it. 

And,  my  lords,  I  cannot  help  remarking  here  npon  the  observation  of  my  learned 
friend  the  attorn^  general,  who  says  that  this  is  not  a  very  probable  and  practical 
supposition.  Let  ns  not  talk  here  about  this  act  of  Parliament  as  if  It  wen  an  a«t 
drawn  up  and  framed  with  reference  to  the  United  States,  or  the  oooAderato  power ; 
neither  of  them  were  thought  of  at  the  time  wl>«i  it  was  framed.  I  agree,  my  lords, 
that  it  la  not  a  very  practical  BUDpoaitlon  that  a  large  ship  of  war  can  be  towed  acroas 
the  Atlantic  by  a  tug-boat,  but  I  wUl  suppose  cases  as  to  the  practicability  of  whioh 
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there  om  be  no  doubt,  I«t  lu  anppose  that  Fianoe  koA  Bmiia  were  at  war,  and  we 
neatral,  am  I  to  be  told  that  the  auppoaitlon  whiah  I  am  going  to  make  ia  not  a  prac- 
tical one  f  I  rappose  that  it  Baite  Fraiioe  in.  that  war,  either  in  oonseqnence  of  her  own 
ports  being  fnll,  or  for  some  other  caose,  to  Lave  a  ship  boilt  in  England.  She  sends 
over  orders  to  a  slup-baiLder  at  Sonthampton  or  Portsmouth  to  build  a  vessel  suitable 
for  a  iwli^e  pnipoee.  He  builds  aod  completes  the  hnll  in  every  way,  but  be  does  not 
fit  oat,  equip,  oi  aim  it.  The  hull  so  completed  is  taken  possession  of  by  a  tow-boat. 
Wha.  is  there  impiacUcable  in  the  idea  oI  a  tow-boat  towing  over  that  bull  to  Brest  t 
It  might  be  done  perfectly  welL  Of  oonne  it  ia  liable  to  oaplure  by  the  other  bellig- 
erent on  the  way.  Of  eoiuBe  when  the  hull  goeato  Brest  the  guns  for  that  hull,  tu 
ringing,  the  sails,  and  auything  else  whiob  the  ship  may  require  to  make  it  a  complete 
Bhip,  may  be  shipped  at  tile  pon  of  Southampton,  at  the  port  of  Portsmontb,  at  the  port 
of  London,  at  the  port  of  Idverpool,  or  anywhere  else  yon  please,  and  may  be  tent,  as 
contraband  of  war  may  be  sent,  oot  of  the  port,  and  may  be  carded  acrow  to  a  French 
port,  and  any  na«  that  may  be  thought  proper  may  be  toade  of  them  there,  whether  to 
put  nptm  the  hall  or  not,  as  may  be  thought  desirable. 

Then,  my  lord,  If  that  be  so  I  go  a  B>«p  flirther,  and  I  uk  your  lordehipe  if  it  be  the 
esse  that  a  boll  completed  and  bnilt,  we  will  say  in  Southampton,  or  Portsmouth,  may 
be  taken  poaacsrionrfby  a  tow-boat  and  towed  across  the  Cbannel  into  a  port  of  France, 
{the  case  which  1  have  rapposed,)  is  it  to  be  said  that  it  is  not  oomj>etent  to  pnt  upon 
that  ihip  thoae  appnrtenanoee  which  will  enable  it,  without  tbe  assistance  of  a  toW' 
beat,  to  navigate  that  Cbannel — in  other  words  to  pat  sails  on  it.  If  tliat  is  deeirable, 
OT  to  pnt  a  steam-engine  and  boileriL  If  that  is  tbe  mode  of  propulsion  wbieh  la  to  be 
•dapt«d,  into  the  ship  1  Is  it  equip^us  it,  ox  furnishing  it,  or  fltting  it  cat  as  a  ship 
of  war  10  take  that  course  I  I  say  it  is  not  I  say  it  is  not  any  more  a  ship  of  war 
when  that  ia  done  than  it  was  before.  I  say  it  is  not  a  ship  of  war  before  that  b  done- 
it  is  not  vrithin  the  aot  before  that  is  done,  and  tbe  altwation  which  is  prudnced  by 
rivinfr  it  the  means  of  propulsion  simply,  does  not  make  it  any  more  fitted  ont  as  a 
ship  of  war  than  it  was  before. 

Then,  my  lords,  anothet  observation  ononn  to  me,  which  is  this.  If  building  ia  not 
struck  at  by  tbia  act  of  Parliament,  It  follows  upon  every  sound  principle  of  reaacming, 
that  when  yoU  oome  to  deal  with  words,  such  a«  "  equipping,  famiBhing,  fitting  ont,  or 
snning,"  yon  must  take  them  to  be  words  direrti  gtn^,  as  meaning  something  of  a 
difterent  kind,  someUiing  not  ^ladem  genera  with  building.  You  cannot  upon  any 
— -d  principle  of  reasoning  assign  so  capricious  and  so  nnmeaning  an  object  to  an  act 


of  Parliament  as  to  conceive  that  it  does  not  strike  at  the  bnilding  of  the  hull  iff  a 
ship,  bat  that  it  does  strike  at  something,  which  is  Just  of  tbe  same  kind  and  character 
and  satuie  as  the  mere  buHdine  of  the  hull,  and  wliich  is  not  connected  In  any  way 
vith  hostile  or  warlike  ship-bululng.  But  ii  vou  adopt  the  argnment  that  those  wotda 
"  equip,  fninisb,  fit  out,  and  arm,"  are  all  ^luatm  gmm»  among  themselves,  so  iliat  ilie 


it  wilj  give  a  complexion  to  the  whole  of  the  four,  then  you 

-*-'-*"■  —1  on  intelligible  meaning  on  the  part  of  the  legislature,. 

„_. »  prohibit  merebuilding,  that  it  did  not  mean  to  prohibit 

inj^hing  which  was  of  the  character  of  building,  and  as  harmless  as  building  is  al- 
loved  to  be,  bnt  that  it  did  strike  at  eomething  of  a  wholly  different  character,  some- 
thing that  would  torn  the  ship  into  a  ebip  or  a  distinctively  warlike  character,  and 
gi»e  it  those  nttiibntes  and  powers  which  a  ship  fitted  out  tea  war  would  have. 

Now,  my  lords,  I  am  etill  not  approaching  tbe  words  "attempt  or  endeavor,"  or  "pro- 
cure," or  "  be  concemofl  in,"  but  I  am  still  endeavoring  to  find  ont  what  in  tbe  complete 
offense,  if  I  may  ose  the  expression,  which  is  struck  at  by  this  section ;  and  as  the 
result  uf  my  areuments  as  I  bare  put  them  before  your  lordships,  abandoning  for  a 
moment  the  verbiage  of  the  act  of  Parliament,  wliicn  really  cambers  us,  and  abandon- 
ing also  for  a  moment  any  queetion  of  attempt  or  endeavor,  and  painting  merely  to 
thepriacipol  offense  itself  I  submit  that  tbe  construction  of  the  section,  putting  it  in 
very  short  terms,  is  this — it  is  a  prohibition  to  tliii  effoct:  no  person  within  herMsJesty'B 
dominionB  shall  equip  a  ship  as  a  ship  of  war  with  a  view  to  its  being  used  by  one 
belligerent  against  another.  The  ingredients  in  the  offense  therefore  are  threefold  i 
first  it  must  be  committed  within  her  M^esty's  dominions,  second  there  must  be  on 
equipment  as  a  ship  of  war,  by  which  I  uuderstand  an  equipment  of  a  warlike  ohai- 
scter. 
Mr.  Babon  Bbamwku.  Something  short  of  arming. 

Sia  Hdoh  Caikns.  We  say  nothing  of  arming.  1  say  an  equipment  of  a  warlike 
character;  it  may  be  short  of  arming.  I  do  not  even  ask  your  lordships  to  bold  that 
it  muti  be  a  complete  eqnipmeat ;  that  would  lead  your  lordships  very  likely  into  ques- 
tions nhich  it  would  be  imposaiblti  to  solve ;  for  example,  it  might  be  im[K)ssible  to 
ssj  when  a  ship  waa,  more  or  less,  completely  equipped.  What  I  sav  is  this,  the  equip- 
ment which  is  to  be  complained  of  must  be  an  equipment  of  a  warlike  character,  other- 
wise jou  ore  not  equipping  the  ship  as  a  ship  of  war.  The  third  ingredient  Is,  the 
Tiew  or  the  Intention  tnat  the  ship  should  be  used  by  one  belligerent  against  the 
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Mr.  BiROK  BiuMWELL.  The  act  goea  Aiither  tb&n  tliat ;  the  woids  an,  "  cmiM  or 
comniit  hos^ties.'' 

Sib  Hdok  Cairm b.  I  aald  "  me,"  m  j  lord,  beoaoae  there  is  no  eontroTersy  about  Uiat 
put  of  it.    I  said  "uhe"  as  a  oompendioiu  term,  to  denote  the  Idnd  of  nae  referred  t« 

wUie  section. 
Mr.  Bahon  Beamwili.  Without  wishing  to  help  yon,  tar  of  oonrse  yon  do  not  stand 

in  need  of  it,  I  ma;  temark,  that  it  aeems  important  to  bear  In  mind  when  yon  nae  the 
expreasiun  "  eauipment,"  that  it  miut  be  warlike  eqmpment.    It  most  be  snoh  eqnip- 

nient,  one  would  think,  that  the  vessel  can  cmiso  or "  ' — ""*< — 

Sm  Hugh  Caibkb.  Certainly,  my  lord,  In 

"   '       " '  -»  .1 1 — ^^cD  give  me  ang 

le  wfthont  those  i 

le  of  a  transport,  boeiuise 

^accasation  against  the  ship  with  which 
my  argnment  that  the  word  a  "trans- 
port" oocurs  in  theact,  bocansa.jnataaa  ship  of  war  must  have  the  equipments  which 
are  distinctive  of  and  peculiar  to  a  ship  of  war,  so  a  transport  mnst  nare  the  equip- 
ments which  are  distiDCtive  of  and  pecnliar  to  a  transport!  Bnt  with  regard  to  toe 
words  which  Mr.  Baron  Bramwell  haa  refotrod  to,  namely,  "to  omise  or  commit  hostili- 
tiea,"  those  words  I  rest  upon  oh  words  entitling  me  to  say  that  the  ship  painted  at  in 
that  altematiTe  part  of  the  sentence  mnit  be  eqatpped  as  a  ship  of  war. 

Yonr  lordships  will  observe  that  I  am  careAiIW  avoiding  patting  the  esse  as  high 

Srhapsae  it  might  be  put  in  arKnment,  becaase  Ido  notfeel  it  necessary  that  Ishoiud 
so.  I  might  go  as  faj'  as  to  dlstingolsh  and  describe  the  eqnipment  in  another  man- 
ner. I  might  say,  it  must  be  an  equipmeot  which  will  enable  the  ship  to  cniae  and 
commit  hostilities — that  is  going  totber— then  warlike  equipmeiit  alone  wonld  not  be 
sufficient.  I  might  go  so  mr  ae  to  eay,  that  the  teat  to  be  applied  to  the  eqnipment 
should  be  this— that  it  most  be  an  eqnipment  which  would  enable  the  ships  to  omise 
and  commit  hostilitlee ;  but  it  is  not  necessary  to  my  argnment  to  do  eo.  I  show,  at  bD 
events,  that  it  most  be  on  eqnipment  of  a  warlike  cliaractor. 

Now  I  ask  yonr  lordships  to  observe  how  completely  that  description  tallies,  first 
with  the  history  we  have  of  the  question,  then  with  Uie  American  act  of  Congreaa, 
and  then  with  oUier  ports  of  this  same  statute.  How  do«a  it  tally  with  the  history  of 
the  questiont  I  showed  yon  that  before  any  municipal  act  had  been  passed  either  by 
America  or  by  this  conatry,  proceeding  upon  principles  of  intematJonal  law  alone,  this 
was  the  test  applied  by  the  aoveniment  of  the  United  States  to  the  equipment  of  ships  in 
Uieir  ports,  which  were  lawfal  and  those  which  wereunlawftil;  those  of  a  warlike  char- 
acter were  declared  to  l>e  unlawful,  and  those  not  necessarily  and  distinctively  of  a  war- 
like character  were  declared  to  be  lawful.  How  does  it  tally  with  the  American  act  f  I 
poiqted  that  out  to  yoa  when  I  showed  you  that  although  the  American  act  gives 
power  to  certain  officers  to  require  a  bond,  or  to  detain  a  vessel  upon  suspicion,  yet 
that  power  does  not  arise  nnlees  the  person  requirine  the  bond  or  detaining  the  vessel 
ia  ab^  to  predicate  of  the  vessel,  that  she  is  on  armed  ship,  or  that  she  is  a  ship  whose 
equipments  are  of  a  warlike  character.  How  does  it  tally  with  the  eighth  section  of 
the  present  act  of  ParliamentT  That  eighth  section  is  a  very  remarkable  section,  it  ia 
the  section  which  dealu  with  the  question  of  ^hat  is  called  in  the  marginal  note  "  Pen- 
alty for  aiding  the  warlike  eqnipment  of  vesselB  of  foreign  states,"  &c.  That  eighth 
section  says  mis:  "And  be  it  farther  enacted,  that  if  any  person  in  any  part  of  the 
United  Eingdom  of  Great  Britain  and  Ireland,  or  in  any  part  of  his  M^esty'e  domin- 
ions tteyond  the  seas,  without  the  leove  and  licoDse  of  his  Majesh'  for  that  purpose  first 
had  and  obtained  as  aforesaid,  shall,  by  addiag  to  the  cumber  of^the  guns  of  sach  ves- 
sel, or  by  changing  those  on  board  for  other  guns,  or  by  the  addition  of  any  equipment 
for  war,  increase  or  augment  or  procure  to  be  Increased  or  augment«d,  or  shall  be 
knowingly  concerned  in  lEcreaaing  or  augmenting  the  warlike  force  of  any  ship  or 
veaael  of  war  ox  cruiser,  or  other  armed  vessel  whieli  at  the  time  of  her  arrival  in  any 
part  of  the  United  Eingdom  or  any  of  his  MiOeaty's  dominions  was  a  ship  of  war, 
croiser,  or  armed  vessel  m  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of 
any  person  or  persons  exerciidng  or  asanming  to  ezemse  any  powers  of  government 
in  or  oveE  any  colony,  province,  or  part  of  aoy  province  or  people,  belonging  to  the 
■abjecta  of  any  anch  pnnce,  state,  or  potentate,  or  to  the  inhabitants  of  auy  colony, 
province,  or  part  of  any  province  or  country  under  the  control  of  any  person  or  persons 
so  exercising  or  assnmuig  to  exercise  the  powers  of  government,  every  such  person  so 
offending  shall  be  deemed  gnllty  of  a  misdemeanor.'' 

Now,  my  lords,  observe  uiere  the  case  that  is  supposed  by  that  section ;  yon  have 
there  a  case  as  you  had  in  the  American  act,  of  a  ship  coming  mto  a  neutral  port  clearly 
being  a  ship  iu  tending  warlike  operations;  there  is  no  question  about  that,  and  no  dis- 
pote  about  it.  It  ia  deprived  of  all  possibility  of  equipment  T  Not  at  all,  the  penalty 
u)  only  then  agaiust  the  addition  of  any  equipment  for  war,  so  as  to  augment  the  war- 
like force  of  the  ship  or  vesseL  Any  equipment  which  is  not  an  equipment  for  putpoMce 
of  war,  any  equipment  which  is  not  to  augment  the  warlike  force  ol  the  veaael,  ia  per- 
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feetly  lawAiL  Tet  the  Argument  which  I  BnppcMe  will  b«  utged  by  the  Ctown  that  the 
equipment  hf  aeotion  7  may  be  an  equipment  which  la  aol  warlike,  will  land  lU  in 
tliis  atMnidity,  that  in  the  Berentb  aecuoo  jon  hare  a  dauHe  dealiiiK  with  eqalpmenta 

Soerally,  whether  warlike  or  not,  but  in  the  eighth  seotion,  where,  bevond  all  doubt, 
B  ibip  referred  to  wa«  exactlj  one  of  the  very  olaaa  which  woiud  be  prepared  to 
oniixe  tuid  commit  hostilitiea,  yon  allow  the  abip  to  take  In  her  equipment  at  a  nentral 
port,  provided  the  eqnipment  be  not  of  a  wullke  cbanwter. 

U;  lords,  if  I  am  right  in  uyiug  that  that  is  the  principle  offeoae  conslttiag  of  these 
three  parts,  an  o&nae  committed  in  her  Hajeet/E  domiidonB,  tho  equipment  being  of 
a  warUke  character,  or  mch  aa  wonld  enable  a  ahip  to  omize  and  commit  hostilities, 
and  the  intent  or  ot^eot  beine  that  that  ship  shuald  be  used  by  one  belligerent  against 
another,  let  me  now  deal  wiw  the  minor  words,  "attempt  or  endeaTor  "or  "procure" 
or  "  be  concerned  in."  Now,  my  lords,  I  have  a  complaint  to  make  hare  of  the  pro- 
ceedings on  tliB  part  of  the  Crown,' which  I  think  yoja  lordships  will  ooueidcr  not 
withont  fonndatlon.  I  certainly  was  very  moch  astooighed  at  hearing,  or  rather  at  ob- 
■errin^  in  the  notes,  an  obsecration  of  mv  learned  fhend  the  attorney  general  in  moving 
lor  this  rale.  One  of  the  complaints  of  wa  Crown  was  that  the  learnM  lord  chief  baron 
on  the  trial  hod  not  called  the  attention  of  the  jury  to  that  part  of  the  act  of  Parliament 
and  the  argnmenta  founded  npon  it  as  to  procuring  and  hwag^  oonoerned  in,  the  equip- 
ment and  BO  on,  and  I  obaerve  among  the  Kronntb  npon  which  the  rale  was  songlit, 
this  matter  prominently  pat  forward  as  among  the  heads  of  complaint  npon  which  the 
mle  is  obtained. 

Now,  my  lords,  I  endeavored  to  rafresh  the  recollection,  which  was  very  strong  in 
my  own  mind,  of  the  conrse  which  was  taken  by  the  late  attorney  general  at  the  trial, 
a  coarse  which  was  not  miannderstood  then,  hut  was  accepted  by  the  other  side  as  a 
oonveDient,  and  indeed,  nndar  the  oiroimiatanoeB  of  tlie  case,  the  necessary  oonrse,  and 
which  I  will  contrast  with  the  complaint  that  is  now  made  by  my  learned  Mead  the 
pnient  attorney  general.  What  did  the  late  attorney  general  say  in  hla  openingT 
lour  lordaMpB  wiu  find  it  in  the  hook  before  yon  at  pue  S'.  It  is  the  second  break  m 
the  page.  The  learned  attoriiey  general  speaking  of^tbe  information  aaya,  "  The  In- 
Ibrniation,  as  my  lord  knows  by  this  time,  la  a  very  volnmlnons  document.  In  trath, 
odther  yon,  gentlemen,  nor  any  one  else,  unless  my  learned  friends  on  the  other  side 
think  proper  to  embark  in  the  affiUr,  no  one  need  tronble  themselves  about  the  IcngUky 
information,  or  the  mnltitode  of  counts  oont^ned  in  the  document.    The  number  of 


tM  very  numeioas  words  of  desoription  of  the  violation  of  the  statute  which  ooour  in 
the  aecaon  on  which  it  is  rested.  You  will  find  that  a  person  shall  forfeit  his  ship,  who 
withont  license  of  the  sovereign  shall  eqnip,  furniBh,  fit  out,  or  attempt  or  enaeavor 
to  equip,  ftunilsh,  fit  out,  or  arm,  or  procure  to  be  equipped,  fumishod,  fitted  out,  or 
armed,  or  shall  knowingly  aid,  assist,  or  be  concerned  m  the  equipping,  furmsbing, 
fitting  out,  or  arming  of  any  ship  or  vessel  with  a  certain  intent ;  therefore,  as  a  matter 
of  prudence,  (and  I  wUl  pass  from  this  part  of  the  case  in  a  moment.)  it  became  right 
with  OS  to  pat  what  I  may  call  the  complaint  oi  accusation  in  varione  forma,  so  as  to 
bring  the  case,  supposing  the  foots  proved  to  your  satisfoction,  clearly  within  the  lan- 
guage and  terrns  of  one  part  of  this  section  or  another.  Therefore  we  shall  have  no 
complaint  abont  the  length  of  the  information.  The  truth  is,  as  my  lord  will  observe, 
t^  first  eif:ht  counts  are  those  only  to  whioh  any  attention  need  to  be  paid.  They 
merely  vary  one  from  the  other,  and  the  others  are  changes  rung  npon  those  by  reason 
of  the  varions  expreadons  I  have  read." 

Ur.  Attoknkt  QjcnuuL.  Will  you  have  the  goodness  to  read  what  is  at  the  bottom 
of  thatpagel 

Sis  Hdoh  Caibms.  If  m^  learned  fiiend  wishes  it  I  will  read  it  at  any  length ;  at  the 
■ame  time  I  take  the  liberty  to  say  that  nothing  which  oomes  afterward  could 
qnalify  that  statement  made  by  the  attorney  general  uiat  those  eight  counts  were  those 
to  which  only  any  attention  need  be  paid.  Now  I  will  read  what  is  at  the  bottom  of 
"Wpaga:  "Now,  that  information  being  filed,  the  complainants,  who  have  beenper- 
lutted,  as  I  told  yon,  to  appear,  deny  the  ezisteuce  of  those  various  cansea  upon  which 
the  Crown  relies  as  having  Induced  the  forfeiture,  and  yonr  duty  to-day  is  to  try, 
wheUier  in  aubatanoe  and  in  fact,  these  causes  or  any  of  them,  any  material  causes 
within  the  section  to  whioh  1  have  referred,  did  oxist  at  the  time  of  the  seizure,  and 
warranted  the  seizure  that  took  place.  Gentlemen,  the  charge,  as  yon  may  infer  from 
ui«  reference  I  have  Just  made  to  the  language  of  the  seventh  section,  is  in  fact  this — 
that  the  Alexandra  was  fitted  out,  or  if  the  term  be  preferred,  equipped,  ot  was  permitted 
w  bo  equipped,  or  that  persons  endeavored  to  equip ;  they  are  the  varions  forms,  but 
I  rather  prefer  to  rest  on  the  main  expression,  tliat  it  was  fitted  out  and  equipped, 
IT  tbst  endeavors  were  made  to  equip,  with  intent  to  be  employed  to  harass 
and  to  be  hostile  to  the  govemiDent  and  citiiene  of  a  state  with  which  hei  Majesty  was 
Mt  at  war,  the  state  of  the  United  Statee." 

how,  my  lord,  I  repeat  that  observation;  I  do  not  mean  to  say  that  the  learned  attoc- 

'S**^'-  r.izedbyCjOOglC 
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ney  general  in  foRn  abandoned  the  otliflr  connte  of  the  Infonnfttlon,  bnt  I  a»7  that  ha  . 
cIbotIj  end  distinctly  announced  to  the  learned  Jndge  presidinsat  the  trial  of  the  ease, 
and  to  tiie  oonnsel  on  the  other  side,  tills:  Myidea  of  that  which  in  mbatance  we  have 
to  tiy  is,  that  yoa  will  find  it  in  thoee  eight  conntn.  No  doubt  I  shall  have  tfae  libertjr 
if  I  see  clearly  and  diatioctly,  if  I  am  onsted  from  those  eight  connta,  that  I  can  bring 
the  case  Iiereafl«r  nnder  another  one,  to  tiy  to  do  so,  and  I  shall  c  laim  that  liberty ; 
hot  I  tell  my  lord,  and  I  tell  the  opposing  counsel,  that  onti)  I  warn  yon  to  the  oontraiy, 
what  we  have  to  direct  oar  attentioD  to  is  that  part  of  the  information,  namely,  tfae 
eight  count*.  Those  eight  connti  aietipon  tlie  "eqnipping"  and  ''fumisliin^,"  and 
.  "fitting  oat,"  and  not  npon  the  "attempting,"  or  "endeaToring,"  or  "procnrmg,"  or 
"  being  concerned  in."  As  yoar  lDtdahii>s  coat  year  eyes  over  the  different  conntZ  yon 
win  see  the  difference  which  there  is  In  tfaem.  The  first  oonnt  says  "  did  equip,''  the 
int  also  "did  equip,"  with  a  certain  othet  fnt«nt:  the  third  says  "did  equip," 


awjuvf^  ...  ... 

seventh  "  did  eqoip,"  the  eightn  ''did  equip."    And  thai  w«  bavs  a  HhoMtf  at  page  5*  of 
the  other  coanta;  uie  ninth  to  the  sixteenth  SDbetitiiting*'^dfnmlBh'' for  "did  eqnip," 

nin."  and 


MJOIp,"  tl 

fa;  aenl ^^ 

the  seventeenth  to  the  twenty-fooith  rabsUtating  "  dM  St  ont"fi>r" 

Then,  my  lords,  I  will  show  yonr  lordships  how  this  view  was  accepted  by  the  other 
^de  in  a  momemt.  Bat  at  a  later  period  and  before  the  caoe  of  the  defendanta  waa 
opened  at  all,  tny  lord  chief  boron  again  asks  the  attorney  general,  at  page  eSt  in  the 
large  book,  "How  toany  cotmte  are  theref  "Mr.  Attohnbt  Oisxral.  There  are 
ninety-eight  counte ;  bnt  the  Srat  eight  connts  disclose  the  whole  of  the  pleadinga ;  the 
other  oonnts  vary  only  in  taking  the  words  of  the  statute,  snoh  as^'  eqnipping, ' '  flttmg  oat' 
and  'endeavoring  to  fit  out.'  and  the  like.  The  lirst  eight  connts  are  the  only  ooants 
that  any  one  need  pay  tba  least  attention  to  apon  this  point,  and  the  first  count  raises 
this  question  as  to  the  names."  Woa  that  misnnderstood  on  the  other  sidet  When 
the  case  of  the  defendants  benui  to  be  opened,  this  Is  the  statement  which,  as  counsel 
on  behalf  of  the  defendants,  I  mode  in  answer  to  the  proposition  or  statement  of  the 
learned  attorney  general.  Yonr  lordships  will  find  it  at  page  139t  of  the  same  book, 
Jtut'at  the  bottom  of  the  page.  The  attorney  general  says,  ''We  will  not  stand  on  any 
count  which  desoribea  the  Intontiou  to  have  been  that  this  sbonld  be  used  as  a  trans- 
port or  store-ship.  We  have  not  so  opened  onr  case."  To  whloh  I  said,  "I  did  not 
suppose  that  my  learned  friend  so  considered  it;  only,  in  order  to  prevent  misooneep- 
tion  hereafter,  I  mention  it  now.  I  come  now  to  the  main  ooants  In  the  case,  which 
my  learned  friend  said  very  E»irly  might  be  judged  by  the  first  eight  connts  of  the 
information,  the  others  repeating  the  same  idea  in  different  forms  of  words." 

Now  do  not  let  it  be  supposed  for  a  moment  that  I  mean  to  say  the  attorney  general 
abandoned  or  could  not  have  relied  npon,  if  necessary,  the  other  coanta  of  the  infoi^ 
mation ;  bat  I  say,  if,  after  that,  a  complaint  is  nia(le  of  the  ruling  of  the  learned 
)adge  who  presided  at  the  trial,  and  it  is  meant  now  to  be  urged  in  opposition  to  any- 
thing which  was  argued  at  the  trial — We  have  not  got  »  case ;  we  admit  we  have  a 
difficulty  in  supporting  a  case  with  regard  to  equipping;  but  we  aek  you  to  look  par- 
ticnlarly  at  a  wholly  different  offense,  at  an  offense  cfeecribed  in  a  wholly  different  way, 
via.,  the  being  eonoemod  in  the  equipping,  and  to  hold  that  onr  evidence  goes  to  thttt; 
then  I  say  it  was  tfae  bonnden  dnty  of  the  attorney  general  to  say,  if  be  had  so  intonded— 
but  ho  never  Intended  anything  M  the  idnd :  "  Do  not  let  my  lord  be  misled — or  the  eo&n- 
eel  on  the  other  side,  or  any  one~be  misled  by  sapposing  that  any  one  of  the  eight  coanta 
represents  clearly  what  was  the  ^rsMnten  Ot  my  charge;  for  it  ts  to  be  foond  in  a  dif- 
ferent count.  I  ask  ^onr  lordship's  attention  to  that,  and  1  cM  npon  the  other  aide  to 
meet  that  cue  in  point  of  argument.''  Nothing  of  the  kind,  however,  was  said.  "The 
matter  was  loft  in  the  way  I  have  stated,  and  in  no  other  way. 

Hr.  Attohney  OE^iEBAi,  I  should  be  very  sorry,  withont  snIBdent  cause,  to  inter- 
mpt  my  learned  friend.  But  not  only  are  the  interests  of  truth  and  Jostice  at  stake, 
bnt  also  the  reputation  of  my  learned  Mend  the  late  attorney  general  is  concerned  in 
what  has  just  been  said.  If  yoa  will  look  at  the  I99th  page,$  yon  will  see  what  the 
attorney  general  said  in  bis  reply.  It  is  this :  My  lord,  there  ore  oth^-  material  words 
to  which  I  will  call  yonr  lordship's  attention.  It  is  not  only  a  violation  of  this  section 
that  a  person  shall  eqnip,  or  fit  out,  or  arm,  or  fnmlih;  bnt  if  he  ehall  attempt  or 
endeavor  to  do  so,  or  shall  procure  the  thing  to  be  done,  or  shall  knowingly  assist  or  be 
concerned  in  aiding  with  the  intent.  Ther^ore  any  one  of  those,  or  the  endeavor,  or 
being  concerned  in  the  attempt  to  do  any  one  of  those,  as  I  snbmlt  to  your  lordship 
clearly  on  the  terms  of  this  section,  would  bring  Qie  case  within  Its  operation.  That 
would  be  a  matter  for  your  lordship's  direction  to  the  jury." 

Sir  Hugh  Cajsks.  lam  tnnoh  obliged  tomy  learned  friendforany interruption  which 
enables  mo  te  have  what  I  should  not  otherwise  have,  vii.,  some  power  of  answering 
the  statements  of  my  friend-  And  first  I  take  leave  to  say  that  the  reputation  of  the 
lato  attorney  general  is  not  involved  in  this  question.  His  repntation  desires  and 
requires  no  argument  from  either  me  or  my  learned  fHend.    He,  I  bare  no  doubt,  were 
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:e  bare,  wonld  d«al  with  this  case  as  I  deaire  it  to  b«  dealt  witb.    I  ujr  it  naa  impoa- 
ible  for  the  late  attorney  general,  after  opemitg  hia  case  as  I  say  it  was  opened,  after 


nine  npon  ns  to  meet  the  case  as  it  was  opei^d,  after  I  was  bektd  on  the  part  of  tiie 
fen<untB,  and  after  oni  moaths  were  cloaeo,  ta  pat  the  matter  in  a  new  oouditlan  by 
la  reply.    And  eraD  if  those  ambiguous  woras  ull  from  the  attorney  general  whiUL 


my  learned  fiieud  haa  Just  read,  I  care  not  for  them.  I  aay  the  matter  was  oleaily  pot 
between  oa  tn  hia  opening  and  in  my  obaervataons  for  tAe  defense ;  and  I  say  it  was 
not  conaietent  with  the  conrae  the  Crown  onght  to  take  to  attempt  to  open  a  new  oaae 
in  the  reply  on  the  part  of  the  Crown.  But,  my  lords,  the  late  attorney  general  waa 
perfectly  well  aware,  and  we  ihall  find  that  he  oonld  not  be  otherwise  th^  welt  awaie, 
that  it  was  as  it  ap[wared  to  him  to  bo  at  the  £rB^  ntterly  immaterial  to  rest  npon 
these  other  words,  and  I  say  now  that  if  the  case  had  been  opened  in  any  way — if  tMse 
wotds  had  been  made  distinctly  at  first  Iho  grttrntmen  of  the  oharge,  it  wonld  not  hav^ 
bettered  the  matter  in  the  least,  as  I  hope  ahortiy  to  be  able  to  eonvinoe  yonr  lordships. 
Now  I  will  deal  with  these  mlnoi  words.  What  are  thsy  t  They  are,  in  the  first 
"'•"  *"  "attempt  or  endeayor  to  equip;"  ssoondly,  "ptoenre  to  be  Quipped;"  and 
'  knowtUKly  aid,  or  asdst,  or  m  eonoemed  In  equippiDg."   Now,  at  this  branch 

lai  oneose  is  sue  eorrect  one,  or——--  — *•  —       ■  ■"  -      - 

» the  minor  ones;  bat  I  wiUai 
Mostitnted,  that  is,  an  equipping  within  her  Majesty's  dominions,  in  a  dlstluctlTely 
wBclike  manner,  a  ship  to  be  used  by  one  belligeienc  to  omise  and  commit  hostUitiss 
icslnst  the  other.  Now  let  me  take,  first,  "an  attempt  or  endeavor"  to  do  that.  What 
>nt  Does  it  mean  on  attempt  or  endeavor  to  do  that  oat  of  the  turisdiction. 
OTse,  be  an  attempt  or  endeavor  to  do  the  act,  wbioh  if  it  hoa  gone  on  to 
lation,  would  be  the  offense  described  in  the  earlier  words  of  the  section. 


plaos,to''t 
thirdly, "  k 


It  moat,  of  eonrse,  be  an  attempt  or  endeavor  to  do  the  act,  wbioh  if 
its  eonsommation,  would  be  the  offense  described  in  the  earlier  woi 
If  the  offense  described  in  the  earlier  words  of  the  section  be  to  eqnip  in  a  distinctively 
warlike  manner  within  the  Jurisdiotian  a  ship  or  vessel  to  be  so  nsed,  the  attempt  or 
endeavor  most  he  shown  to  be  to  equip  in  tliat  distiuctively  warlike  manner  withiu 
the  jnrisdlotion  that  ship  or  vessel  so  to  be  used.  Now,  I  will  show  your  lordahipg, 
wbui  we  soma  to  the  evidence  in  this  cose,  that  it  never  was  once  snggested  that 
beyond  that  which  was  actnally  done  upon  the  ship  Alexwidia  at  the  time  of 
■ciznre,  there  was  a  grain  of  evidenoe  going  to  ahow  that  anything  of  a  differeat  char- 
scler,anythingdi(wr«iwH«ri»,was  tobedone  totheahlpbefurssbeloft  the  Jurisdiction; 
sad  I  asy  that  advisedly,  bearing  in  mind  that  there  waa  an  att«mpt  made,  with  which 
I  shall  qualify  my  statcanest,  to  show  something  about  gnns  to  be  [iDt  on  board,  which 
was  given  Dp  by  the  attorney  general  at  the  trial,  but  which  I  will  deal  with  as  the 
ptMsnt  attorney  general  has  now  renewed  the  charge.  But,  putting  that  ont  of  the 
use,  I  1^  It  carries  fbe  case  not  the  least  further.  If  yon  rely  on  an  attempt  or 
endeavor,  yon  must  ahow  that  the  attempt  or  endeavor  was  to  do  that  particular  act 
which,  if  Ute  attempt  or  endeavor  had  not  failed  or  been  interrupted,  would  have  been 
the  offense  intonded  by  the  act  of  Parliament. 

Toanilain  my  meonins,  I  willsnppose  that  there  is  ashipat  the  wharf  in  LiverpooL 
Up  to  the  point  at  which  I  speak  of  her,  she  has  received  no  distinctive  or  definite 
■nDsment  for  war ;  but  there  aiecomingdownoneof  the  streets  of  Liverpool  a  number 
o(  heavy  wagons  laden  with  guns  and  son  slides,  and  other  distinctive  equipments 
for  var,  as  to  which  I  ahow  that  it  was  intended  dearly  to  put  those  gnns,  and  other 
vulike  equipments,  on  boud  that  ahip ;  and  I  prove  by  endenc^  about  i»iioh  there  is  n« 
doubt,  that  John  Smith  waa  the  person  sonla«Uiug  that  operation,  ordering  and  direct- 
iSE  those  waaoos,  and  that  he  intonded  to  put  those  warlike  amuunents  on  board  the 
.  sbin,  and  thai  all  that  was  done  of  oonrse,  laesume,  (I  do  not  repeat  it  at  every  torn,) 
with  the  intent  and  object  that  the  abip  should  be  employed  by  <me  belligerent  to  cmise 
and  osmmit  hortiUties  against  the  other.  But  something  happens  to  stop  the  progress 
of  the  wsgans;  either  on  officer  of  the  customs  is  prematnie,  or  something  else  occurs; 
tha  whide  ore  arrested ;  the  guns  never  reach  the  abip.  But  the  evidence  is  clear  that 
if  not  arr«8ted  they  would  have  been  put  on  board  the  ahip.  I  say  there,  that  that  ws« 
clenr  evidence  of|  and  all  that  waa  meant  by,  an  "attempt"  or  "endeavor."  If  then 
had  been  so  tntarniption,  if  tixe  wagons  bad  gone  their  course,  and  the  guns  had  been 
pnt  on  board,  the  offense,  I  will  not  say  woiud  have  been  complete,  bat  would  have 
some  nnder  the  first  cotegoiy ;  as  being  an  equipment  of  a  distinctively  warlike  cbar- 
sctet,  it  wonld  have  eome  nnder  the  first  section  in  offenses.  It  has  not  been  completed ; 
it  WIS  onseted  rad  stopped,  bnt  the  erldeuoe  showa  that  it  was  only  owing  to  the  casual 
circmnstanoe  of  its  havUtg  been  arrested  that  it  was  not  completed.  That  is  an  attempt 
ST  endesvor,  uid  that  would  be  an  indictable  offense  under  the  act.  Your  lordships 
vUljDdgs  whether,  if  it  had  been  made  a  [toint  of  by  the  late  attorney  general,  there 
vssaminof  evidenoe  to  show  that  anything  of  the  kindoocuned  in  this  case. 

Ut.  Bumc  Bramwkix.  To  do  the  thing,  and  to  attempt  to  do  it,  cannot  be  two 
affeuM.  Snrely  a  man  cannot  be  gnilty  of  the  two  offenses,  attempting  to  do  it,  and 
then  doing  it  If  he  snocaeds  in  doing  it;  whyt  not  l>ecanse  the  first  is  ptodoned  b^  the 
BDBonlsBou  of  the  seocmd,  bnt  tot  this  reason,  that  if  be  doea  it,  he  commits  tme  9WWi|  > 
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•nd  the  act  of  ParUameDt  sayB  that  if  he  attempts  tn  do  it  knd  doea  not  eaooMd  he 
oommitt  the  offense  also. 

Hr.  BiRUN  PiooTT.  The  attempt  ia  the  ume  if  he  does  not  BOConpllBlL  the  ol^eet. 

Bin  HtTflH  CAiRNe.  The  attempt  was  the  same  np  to  the  poiirt  where  the  kttempt  was 
■treated;  hii  pnrposeand  object  wa?  just  the  same  as  that  of  tlie  man  who  completes 
Ute  i^eiiM.  Well,  as  to  the  next,  "  aiding  and  pTocaring  to  be  eqoipped,"  that  i»  fai 
fadt  ptr  alUuK,  Ac;  he  commits  the  ufFenee  in  that  waj.  He  dote  sot  doit  b;  hiaown 
hand,  bat  he  procares  the  complete  offense  to  be  committed, 

Mi.  Bison  Brahwrix.  But  for  that  this  sort  of  point  might  orle^  that »  nuui  oonld 
not  be  said  to  do  it  if  ho  had  contracted  idth  anotnei  person  to  do  it  for  him,  bacaiue 
that  peiHon,  tbongh  in  one  sense  he  might  be  an  agent,  might  In  another  seDse  not  be 
■o.  A  contractor  might  have  a  right  to  eay  I  will  do  that  in  my  own  way,  and  to  avtrid 
anr  question  of  that  sort  the  le^slatnre  says,  If  yon  ptooore  it  to  be  done  yon  shall 
■till  be  token  to  have  oommittea  the  offense. 

Bib  Hug  B  Cairks.  Yes,  that  wonld  be  the  second  point.  Then  the  third  ls,''wfao 
shall  knowingly  aid  or  asdst,  or  be  concerned  in  the  equipping,  ftiraishing,  or  flttiiig 
ont,  or  BRniAg  of  an  J  slilpor  reesel;"  what  doee  that  meanf 

It  mesne  b^ng  ooueernisd  in  either  that  which  has  gone  on  to  completion,  end  is  the 
eomplete  equipment,  or  that  which  would  have  gone  on  to  compleutm  if  it  bed  not 


been'intempte^,  bat  which  was  intended  to  be  the  oomplete  equipment  iriki<^  is  stinok 
at  by  the  act.  And  yonr  lordshipe  will  find.  If  that  Is  Om  true  eonatreetion,  thmi  the 
whole  course  wbtob  wae  token  by  the  late  attorney  general  at  the  trial  is  perfectly  dear 


and  perfectly  acconnted  for  the  oonne  that  was  followed  by  the  learned  iMd  cbt^ 
baron  in  hi8.chaTge — that  no  person  saggested  that  as  distinct  &om  what  was  fonnd  on 
the  Alexandra  at  this  time,  aa  to  whiohtfaere  was  no  controversy  or  argument;  tinm 
was  something  which  never  hod  got  to  the  Alexandra  apart  fimm  the  guns,  wbieh  was 
a  point  ^ven  np  at  the  time. 

LoBD  Chikp  BAROW.  There  was  no  evidence  establishing  the  point  ae  to  thoee  gone; 
the  attorney  general  at  last  gave  that  point  np. 

8lR  Hugh  Cairns.  Yem,  my  lord ;  he  gave  it  np. 

Lord  Chikf  Baron.  He  said  the  evidence  failed;  there  was  no  evidence  that  the 
gone  were  to  he  pot  on  board  at  Liverpool. 

8m  HUOH  Cairns.  No,  my  lord ;  not  the  least. 

Lord  Chikf  Baron.  It  might  be  matter  of  snpuositlon  that  the  gum  were  to  go  in 
another  vcMel,  and  that  thay  were  t«  meet  somewhere  else. 

Sir  Huor  Caibns.  There  was  no  evidence,  as  I  shall  submit  to  your  Iwdabipe  by  and 
by,  that  the  gnns  were  ever  intended  for  this  ship,  but,  on  the  contrary,  there  was  the 
very  strongeet  evidence  that  they  were  not  intended  for  the  ship;  bat  in  addition  to 
that,  there  was  not  a  particle  of  evidence  that  it  was  intended  to  put  on  board  any 
guns  in  Liverpool. 

Lord  Chief  Bajion.  I  certainly  shoold  come  to  the  oonclnslon  that  very  Ukely  the 
vessel  was  to  be  sent  somewhere  else  ant  of  this  oonotry,  and  the  gnns  were  to  be  sent 
by  another  vessel,  and  that  the  gnne  were  to  be  put  on  board  tJie  Alexandra  in  some 
other  port,  not  a  port  of  this  eonntry,  or  in  any  other  port  of  her  Majesty's  dominions. 

Bot  Hl'ob  Cairns.  As  I  shall  snbmit  t^i  yonr  lordships  by  and  by,  there  was  really  not  a 

rrtiele  of  evidence  npon  which  an  opinion  even  could  be  fbrmed  npon  the  point ;  but 
waa  idle  to  snppoae  that  there  was  any  evidence  which  oonld  be  rested  npon  to  ahow 
that  if  there  waa  not  what  is  meant  by  the  equipment  in  the  flrat  part  of  the  section, 
there  was  anything  abort  of  that  npon  which  any  one  conld  be  ooUed  in  queation. 

Mr.  Barok  Bramwzll.  What  astmugethingitwonld  be  ifit  were  otherwise,  beoonae 
Ute  ahip  is  to  be  forfeited  if  any  one  of  the  ofTensee  is  committed.  Then  some  man 
mlKbt  be  gnilty  of  asnlsting,  althongb  the  owners  to  whom  tiie  ship  belongs  are  not 
gouty  of  equipping.  Then  beoanse,  in  some  way  or  another,  wbttdi  town  is  Inecme^v- 
able  to  my  mintL  some  one  is  gnUty  of  aasiating,  although  the  owner  is  not  gniUy,  the 
ship  is  to  l>e  forfeited.  All  that  waa  intended  tS  be  comprehended  was  thie :  snppoeing 
a  man  were  to  say  this,  "I  really  was  not  engaged  in  flttinr  it  out.  I  was  only  the 
smith,"  and  another  may  says, "  I  am  only  the  carpenter ; "  otuiongh  they  wore  helping 
knowingly,  it  was  intended  to  evade  the  sort  of  argnment  that  might  I>e  need  when 
people  were  informed  against  under  this  act  of  Pafliament  and  proceeded  against  by 
information.  "I  am  not  the  single  person  who  was  doing  the  entire  thing."  It  is 
answered  thns:  "Bnt  yon  were  aaaiatlng  at  it,  and  the  thing  waa  to  be  done."  It 
seemed  to  me,  nitb  great  respect,  that  that  is  the  reason  why  the  attorney  general 
treated  the  question  in  the  way  he  did.  You  know,  Sir  Hugh,  one  is  desirous  to  pay 
every  attention  and  respect  In  a  case  of  this  kind  to  tiie  Aniencon  anlhwitiee,  and  it 
does  strike  one,  altbongh  you  said  that  a  good  deal  of  rubbish  hisd  been  qiokmi  abont 
this  matter,  there  is  an  American  authority  the  other  way;  I  mean  the  one  yon  have 
cited  already ;  one  where  it  was  held  that  the  principd  aotois  must  be  guilty  in  eon- 
Junction  with  each  other. 

6m  Hugh  Cairns,  lliat  is  the  Qniney  case. 

LoRDCantirBAJioK.  Thatis  very  eaay  explainable,  saanmlng  that  the  offense  oonsistB 
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BiK  Hcon  CAtBKS.  Tea,  bnt  it  miritt  well  Iw  with  ragNd  to  the  penoD»'^drtlna, 
taldngthecaaeof  the  blackamlth  («  Uie  eupeDter  tepamtely,  that  one  mifrht  be  aariM- 
ing  in  one  operatioii  and  the  other  fn  the  other,  ftlUiongh  M  renrda  the  pnndpkl  kctor 
fOQ  most  show  that  he  has  intended  to  do  tM  whole  ecoMplete  and  entire  aet.  Now, 
IDT  lords,  I  nmst  dwell  a  little  longer  on  this  point  for  another  pnrpaee.  I  know  not 
wnetlier  an  arEnment  wliich  I  collect  ftom  an  expnwdon  of  the  attorney  general  in 
0  the  present  occasion.    From  the  note  I 


bave  read  I  collect  the  k  „  , 

maj  be  wrong,  bnt  it  certainlj  dbea  seem  to  me  to  contain  a  pnrpoaition  of  the  moat 
■tartling  character  in  reference  to  tUs  aet  of  Parliament  that  I  hare  erer  read.  The 
attorney  general,  in  moving  for  the  rule,  said  this  vpca  the  pdnt  I  am  now  dealins 
with.  HeBaid,"Not  (mlTUtheattanptorendeaTorstmck  at,bnt  any  one'who  shall 
knowingly  aid,  assist,  or  oe  eonenned  in  the  eqolpptng,  fhmialiinE,  fitting  oat,  or  aim- 
ing.' Now  that  is  a  clanse  whidi  is  Temarkable  beoanse  it  stiikfls  at  tbe  case  of  a 
person  within  her  U^Jeaty's  dominions,  knowingly  aiding,  assisting,  or  beiug  ooucetned 
In  the  equipment,  whether  or  not  the  equipment  takes  place  qaoad  aiio»  elsewhere." 
TtuB'  is  the  moot  startling  propomtion  I  ever  heard  of.  I  do  not  know  whether  the 
■ttorney  general  on  reflection  will  veutnre  to  argne  in  favor  of  that  propoeitioa,  bnt 
his  B^nntent  in  moving  for  the  mie  was  that  by  the  force  and  virtne  of  these  words, 
"becMicenied  In  aiding  and  equipping,"  if  yon  get  a  person  knowingly  assisting  in  h^ 
Hnes^B  dominions  in  that  which  is  to  be  the  eqnipment  of  the  smp,  it  is  no  matter 
if  the  equipment  is  quoad  ofioi  to  take  place  elsewneie. 
Lord  Cbikf  Buk>n.  Where  do  yon  ^te  that  from  1 


be  the  petson 


therafiire,  instead  <rf' stepping  at  these  words,  it  goes  on, 'or  attempt .. 

do  any  one  of  tdieae  things;  so  that,  however  Ut^  progress  may  have  been  made,  and 
in  whatever  Imperfbet  oimdition  the  ship  may  be  as  to  these  things,  when  she  is  seised, 
if  snf  step  haa  been  taken  which  is  an  attempt  or  endeavor  to  do  any  one  of  these  things, 

Snded  it  be  a  prohibited  attempt,  it  is  straek  at ;  and  not  only  the  attempt  or  en- 
vor,  hnt  any  one  who  'shall  knowingly  fud,  assist,  or  be  ooncemed  in  the  equipping, 
foiDiflhing,  fitting  oat.  or  arming.'  Now,  that  is  a  dansa  which  is  temarkable,  becanae 
it  strikes  at  the  case  of  a  person  within  her  Mi^es^s  dominions  knowingly  aiding,  asaist- 
mg,  or  being  ocmcemed  in  the  eqnipment,  wheuier  or  not  the  eqnipment  takes  plaoe 
Tuad  oltM  usewhere.  Any  person  who  does  any  one  of  these  things  within  her  Mi^ee- 
ty'a  dominions  offends  against  the  act ;  that  is  to  say,  any  one  who  eqnip^  who  attempts 
m  nni1iu.vnrm  t^  equip,  who  procures  to  be  equipped,  or  who  knowingly  aids,  aasiMS, 
.  in  the  equipping,  wherevn'  the  eqnipment  is  completed,  and  whoever 
by  whom  it  is  made."    Now,  my  loras,  the  Crown  is  going  to  argue 

LOBD  Chuf  Bason.  I  think  there  oannot  be  a  donbt  that,  before  yon  talk  about 
ittcmpting,  endeavoring,  aiding  or  procuring,  oi  anything  of  that  sort,  you  must  first 
Kewhatis  the  oSbnee  created  by  the  act  of  Parliament;  what  is  the  act  that  is  not  to 
he  done.  Then,  when  yon  have  Bsoert^ned  what  that  is,  there  can  be  no  doubt  that 
to  aid  or  abet  in  that,  to  procure  that,  to  asdst  in  that,  and  so  on.  Is  a  minor  ofllBuae 
against  the  same  statute,  bnt  it  does  not  create  anew  and  different  one;  and  I  own  I 
wok  there  was  a  oreat  deal  of  mistake  on  that  point,  and  nioch  confiuion  tiaa  arisen 
Bom  the  act  itself^ and  the  attempt  to  do  it  being  pot  into  different  oat^oriea.  I 
^cd  your  attention  vary  early  bv^y  to  that  diatinotion.  I  said,  let  ns  know  what 
we  ue  to  nndentand  as  the  aet  forbidden,  because  to  oaaiat,  to  aid,  procure,  or  order, 
and  Bs  on,  in  any  other  matter  than  thai  which  is  forbidden,  ia  no  oSenee  at  oil ;  and 
t^Kteforeit  wasthat  I  pat  theqneetion  tothe  jury:  "Do  vim  believe  that  this  veeael 
wsa  intended  b^re  it  left  Lireipool  cw  any  other  port  of  ner  H^Jeety's  dominions  to 
be  in  andh  and  saeh  a  oonditiiui,  eithex  equipped  ■»  annedt  because  if  tbat  waa  not 
intended,  then  all  the  assistance  and  so  on  u  nothing."  It  was  admitted  the  vessel  was 
not  completed.  I  said,  if  it  was  not  intended  to  put  the  veeeel  into  a  condition  so  as  to 
ODounit  the  affisnae  which  the  act  was  made  to  prevent,  all  the  attempts  are  of  no 
importance. 

era  Hdob  CAiRim.  I  should  beg  leave  to  illnstnte  it  in  this  way  to  meet  what  I 
nnderstand  to  be  the  aignment  of  the  Crown,  Intimated  in  the  words  I  have  read. 
Snppeee  the  ease  of  a  ship  clearly  and  admittedly  unequipped,  unfitted,  and  unarmed, 
bat  bnUt  within  this  conntry. 

LoBD  Chief  Bakoit.  Allow  me  to  say  tliat  there  is  on  omiaaion  in  a  part  of  my 
■unoiing  jxp  which  seems  to  have  led  to  some  mistake.  I  think  the  late  atttmey 
general  veiy  mnoh  misnndrastood  it,  bnt  everybody  who  read  it  with  the  smallest 
poition  of  candOT  mnat,  I  think,  perceive  that  the  word  "if"  haa  been  left  ont.^^^|^ 
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made  to  My  this:  "BecaiuB,  gentlemen,  I  miiBt  Bfty  it  seema  to  me  tlwt 
sailed  away  from  Liverpool  wilLont  any  amui  at  all,  merely  a  ship  iu  ballast,  antiimiahed, 
nnequippea,  nnprejiared,  and  ber  arms  were  put  in  at  Terceira,  not  a  port  in  ber  H^esty'e 
domioionB.  The  foreign  enlistment  act  ia  no  mote  Tiolated  by  that  than  by  any 
other  indlffiuent  matttf  tliat  misht  b^pen  about  a  boat  of  (uiy  kind  wbatever."  All 
that  waa  preSzed  by  tha  wotd  "i£" 

Sot  Hdoh  Cusms.  Tea,  It  waa  one  Hent«noe  prefixed  by  the  woid  "if." 

Lord  Chief  Bakok.  "l  must  say  it  aeems  to  me  that  If  the  Alabama"  is  ha>w  it 
■honld  be  read ;  and  I  think  that  no  penoa  reading  it  with  an;  cuidor  would  auppooa 
th^  1  had  taken  on  myaelf  to  say  that  the  Alabama  did  all  that,  beoanae  I  knew  no- 
tbJng  about  it;  there  waa  no  evidence  about  it. 

Mr.  ATToamT  Oeneru.  We  all  auderstood  your  lordship  so. 

Lord  CHisr  BaitOM.  It  is  very  obvioua  what  I  mean. 

Hr.  Attobney  Gsnkkai.  It  is  merely  a  clerical  enor. 

SiK  HuOH  Cai&ns.  It  is  oorreot  In  one  of  the  copies. 

LoBD  Cheep  Bason.  If  I  bad  known  that  it  had  appeared  in  eiUwr  oopy,  I  oert^nly 
would  not  have  sold  a  word  about  it;  for  tlia  oocaiaoy  of  the  report  la  really  hig^il; 
pralsewoTthy. 

Sib  Hdoh  Cuima.  Toor  lordship  will  Bud  it  at  pace  345  *  of  the  smaller  oopy. 

Hr.  AiTORNKY  Qkmkkai.  Your  lordahiy  will  remember  that  I  read  from  the  smiJlei 
-mj  when  I  mored  fbr  the  rale. 

R  HuoH  Caibkb.  Toa  will  aee,  my  lord,  it  is  not  only  that  yon  said  "if,"  hot  yoa 
■oMi  "if  it  wen  true  that." 

Lou>  Chdcf  Babom.  Yea. 

Sir  Huoh  Caums.  Now,  my  lords,  I  have  adrerted  to  tiiis  suggestion,  which  I  shonld 
hardly  think  was  gravely  made  by  my  friend  in  moving  for  the  rule.  If  it  were,  aU  I 
shonld  say  is  this,  that  the  case  I  understand  to  be  put  there  is  the  case  of  a  person 
laboring  upon  or  engaged  anon  those  tilings  which  are  to  become  the  equipments  of  a 
ship,  and  those  equipments  being  put  on  board  a  ship,  not  in  her  Ut^eaty's  dominiona, 
but  elsewhere.  I  ventore  to  say  that  it  is  the  wildest  proposition  that  ever  waa 
contended  for  to  say  that  that  can  be  struck  at  by  the  foreign  enlistment  act  under 
those  words,  "being  oonoemed  about  the  equipping,"  the  meauing  of  which  is  l>eing 
concerned  aooutthatkindof  equipping  wiiich,  if  actnally  perfected,  woaldbeanoffeuae 
within  the  first  part  of  the  eeotlon,  namely,  equipping  in  a  waiiike  manner  within  her 
tUeaty's  dominions. 

How,  I  said  that  I  would  ask  your  lordships  to  oonsider  for  a  moment  what  has  been 
the  kind  of  argument  broRKht  to  bear  on  tlie  construction  of  this  statute  not  ^o  much 
in  court  aa  ont  of  oonrt,  the  aruumant  wliich  ia  conducted  by  putting  extreme  casea, 
and  I  am  now,  my  lords,  not  dealiag  with  that  which  perhaps  may  be  called  the  more 
flexible  principle  of  international  law  generally,  but  with  tlie  strict  and  hard  words  of 
A  municipal  act  of  Parliament,  and  above  all,  ^I  need  hardly  remind  your  lordships  of 
that  which  is  obvious  on  the  &ce  of  it,)  an  act  of  Parliament  creating  a  misdemeanor 
— a  novel  misdemeanor  which  was  never  before  the  suhjeot  of  leglslatian,  and  not  only 
BO,  but  an  act  of  Parliament  oroating,  in  addition  to  the  misdemeanor,  a  fotfeiture  of 
property  which  may  t>e  very  valuable,  and  which,  in  one  reading  of  the  act  of  Parlia- 
ment, may  be  forfeited  occasiou^y  in  the  liands  of  a  person  entirely  innocent  of  any 
offense.  But  even  on  the  ground  of  this  being  an  act  of  Parliament  creating  a 
misdeameanor  it  would  have  to  be  coustiracted  in  the  strictest  and  moet  literal  sense 
of  the  words.  What  is  the  sort  of  extreme  case  pnt  to  test  the  applicability  of  this 
act  of  Parliament  1  I  wi|l  take  the  case  which  was  repeated  to-day  by  Mr.  Baron 
Bramwell  of  two  ships,  the  one  a  ship  deHtined  ultimately  to  be  equipped  oat  of  ber 
U^Jes^s  dominions,  tbeotherbearing  on  board  the  warlike  equipment  to  be  pnt  on  board 
the  fir^  ahip,  the  two  lying  side  by  side  in  one  of  our  docks,  the  two  leaving  together, 
saUing  together,  and  passing  together  out  of  the  neutral  territory,  and  then  for  the 
axtreme  case  snppostng  this,  that  immediatoly  outside  the  neutral  gronnd  a  transfer  is 
made,  and  all  the  equipments  which  are  in  the  one  ship  are  put  into  the  other,  and 
^e  thereupon  becomes  an  equipped  ship  or  vessel  of  war.  Well,  it  is  said,  wonld  not 
this  be  an  evasion  of  the  act  of  Parliament  I  Now,  when  I  speak  of  the  act  of  Parliament 
I  certunl  V  do  ask  ^oat  lordships  to  consider  what  is  the  meaning  of  an  evasion.  When 
I  speak  of  an  evasion  I  understand  it  to  be  the  avoiding  the  committing  an  offense 
laid  down  by  the  act  of  Parliament ;  and  why  a  man  should  be  punished  for  avoiding 
committing  the  offense  is  one  of  those  things  that  I  cannot  understand.  The  question 
is,  has  he  committed  the  offense  t  If  he  has  committed  the  offense,  let  himbe  puniahed-, 
but  if  not,  why  should  he  be  ponished  for  avoiding  or  evading  the  oommission  of  the 
ofi'ensel  Let  me  deal  with  on  argnment  of  that  kind  in  the  way  that  it  ought  to  be 
dealt  with,  namely,  by-pottiiig  extreme  oases  to  test  on  the  other  side.    In  the  first 

Rlace,  I  must  observe  tost  this  Is  a  practical  act  of  Parliament,  I  hope,  or  at  least  that 
;  was  intended  to  be  so,  and  the  extreme  case  which  is  supposed  is  not  tv  practical 
case,  because  we  know  very  well  that  in  practice  it  wonld  bs  an  operation  attended 

•SeepsffcllO.  ..  I    l^  lOllOIC 
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witb  rery  great  iltfflenlty  and  danger,  and  in  most  coaea  Dot  possible  at  all  on  the  high 
seas  to  transfer  to  an  nnegnipped  veMel  the  eqoipmeata  deatiaed  fbt  her  which  are  to 
be  patoDtofaDotherTeeBel.  Weknoirthatin  practice  an  operation  ofthat  kind  must  be 
mudncted  in  a  port,  and  persoiu  wonld  be  out  of  their  eeniea  to  attempt  to  eondnot  the 
opetatlon  on  the  high  seas,  and  I  do  not  sappose  that  mteh  a  oaae  oonld  be  found. 

Hr.  BiAOM  BRAKWitu.  Except  that  of  the  Alabama. 

Sm  HuQB  Cairns.  No,  my  lord;  that  was  in  port.  It  Is  in  evidenee  in  thia  case, 
fortonate^,  that  she  was  equipped  at  the  Asorea. 

The  AiTORKRT  QxsKfUL.  not  in  port. 

3m  H0QH  CuBNB.  Bhe  was  in  a  roadatead,  if  not  in  port  If  she  was  not  in  a  port 
abe  was  In  a  harbor  or  roadstead,  which  ii  the  same  as  a  floating  dock.  However,  I  snail 
Ixave  eomethins  to  aay  abont  the  Alabama,  and  the  view  of  the  attorney  geneial  on  the 
subject  of  the  Alabama  too.  Bat  in  the  next  place,  Isay  that  this  is  matter  of  positive 
law,  and  dnw  the  line  as  sharply  aa  yon  please,  the  more  consistent  will  it  be  with  the 
coQBtroction  of  an  act  of  Parliament  of  this  kind,  which  is  to  fetter  and  restrain  the 
liberty  of  the  anbject  and  create  a  misdemeanor  and  forfeiture,  to  hold  that  the  line  is 
to  be  drawn  aharply,  strictly,  olearly,  and  distinctly.  If  yon  once  get  to  this,  that  there 
taone  thing  on  one  ^de  of  a  line  and  another  thing  on  the  other,  that  is  exactly  the  way 
an  act  of  Parliament  of  that  kind  ought  to  be  treated.  There  ought  to  be  no  reasoning 
about  it;  the  act  of  Parliament  onght  to  say  what  is  an  oA^se  and  whalls  not,  and  when 
f  on  get  at  that  by  legitimate  construction  yon  must  observe  that  line,  and  you  are  not 
St  Ii[«Tty  to  wander  into  pm-conceived  ideas  as  to  what  the  spirit  of  the  legislature  might 
be,  and  say  that  the  words  are  intended  to  be  extended  to  meet  possible  cases,  bec^se 
tbe  words  literally  do  not  meet,  or  do  not  deal  with  those  cases. 

LoKO  Chiev  Baron.  In  other  words.  Sir  Hugh,  there  is  no  equitable  construction  of 
in  Oct  of  Parliament  creating  a  crime. 

But  HnoH  Cairkb.  There  is  none,  my  lords.  • 

Mr.  Babom  Bramwkli.  I  aasnre  you  I  would  rather  hear  yon  than  myself,  but  I  have 
>  thing  in  my  mind  that  I  ahonid  like  to  have  cleared  np.  I  quite  agree  with  you  aa 
to  vhS,  yon  have  said  about  the  word  "  evading."  1  remeibber  bearing  Lord  Cranworth 
say  that  it  was  rather  an  nncivil  way  of  speatdng  to  say  that  a  person  hod  evaded 
inmnging  an  act  of  Parliament.  I  did  not  use  the  word  "evade"  with  reganl  to  this 
Kt  ol^orliament. 

8m  HcoH  Cairnh.  I  am  awoie  of  that,  my  lord. 

Ur.  Baron  Bbakwru.  Well,  there  is  another  thing.  You  say  there  is  a  line  to  be 
drawn,  I  qujt«  agree  that  there  is  a  line  somewhere  to  be  drawn,  but  we  may  always  say 
this,  that  althongh  there  is  a  dif&onltyin  saving  where  the  line  is  to  be  put,  certain 
cases  mar  be  cle«r]y  on  one  side,  and  that  tne  wrong  one.  But  it  might  be  sold  that 
where  enbstantlally  Uie  vessel  to  be  fitted  ont  and  equipped  has  the  protection  of,  I  will 
not  say  the  pnaiidta,  bnt  the  protection  of  the  port  or  territory  of  the  neutral,  that 
practically, there  it  is  an  infhn^mcnt  of  this  act  of  Farliiunent,  althongh  the  final 
H[iiipinent  may  be  ont  of  the  territory.  Yon  know  the  way  in  which  we  should  solve  that 
difflcnlly,  We  should  leave  it  to  the  Jn^,  and  say,  "Substantially,  do  jou  find  that 
this  ifl  within  the  protection  of  the  neutral  territory  f"  and  the  jury  might  answer,  that 
according  to  their  view  it  was  so.  Howfitf  that  would  extend  to — whether  one  ought 
to  leave  it  to  the  Jury— that  the  vessel  most  have  gone  three  miles,  or  whether  one 
ought  to  say  that  the  vessel  must  have  gone  one  hundred  miles,  I  do  not  know,  but  I 
Muuot  conceive  that  it  would  be  a  correct  leaving  (I  do  not  say  it  is;  I  want  you  to 
UIl  me  that  I  ask,  wonld  it  be  a  oon«ot  leaving)  to  say  to  a  jury.  If  you  aTt>  of  opinion 
that  mlistantially  it  was  within  the  territory,  or  under  the  protection  of  the  territory, 
or  Tithin  the  inflnenoe  of  the  territotr  of  the  neutral  tlmt  this  thing  was  done,  that  then 
ItWMsninfiingement  of  theaet.  What  I  want  to  know  is,  wonld  that  be  correott  I 
do  not  mean  to  say  In  thoae  words,  but  in  any  form  of  expression  leaving  it  to  the  Joiy 
•?  «y,  Do  yon  find  that  Buhstantially  It  was  by  means  of  the  territorj  of  the  neutnd 
that  this  tning  was  done. 

8is  HcflH  Cairns.  I  will  tell  yonr  lordships  very  frankly.  If  yon  will  permit  me  to 
do  so,  what  occurs  to  me  npon  that  point.  1  apprehend  that  what  the  jury  must  make 
op  their  mind  about  is  this,  what  is  the  equipment  f  Was  die  equipment  of  the  vessel 
the  preparation  in  the  workshops  of  the  port  of  this  or  that  thing,  afterward  to  bo  pnt 
t^uoard  the  ship,  the  intention  being  oU  along  that  they  never  diould  be  pnt  on 
board  within  the  IlmitB  of  the  nentral  territory  I  Was  the  equipment  of  the  ship  the 
constrnction  within  the  workshops  of  the  port  of  those  articles  which  were  never  to 
be  put  on  board  within  the  dominions,  or  was  the  eqnipment  the  transfer  when  the 
r  ^v  3"**^  ""^  "^  t^^  dominions  into  the  high  seas  or  some  other  placet  Which 
cI  the  two  is  the  eqnipment  T  Tb^  cannot  both  be  eqaipmentsT  One  or  other 
must  be  the  eqnipment  in  question.  Can  it  be  said  that  the  labrication  of  a  gnn- 
csmoge  in  a  workshop  in  the  nentral  port,  tliere  being  no  intention  to  put  that  gnn- 
eamage  on  board  the  ship,  and  it  being  proved  that  there  was  no  intention  to  pnt  the 
""^nage  on  board  the  ship  within  the  neutral  territory,  is  an  equipment  of  the  ship 
■itlun  the  nentral  territory  t    It  would  be  idle  to  say  so.    Then  can  the  transfer  ontside 
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of  the  oentr^  teiritory,  howerer  eadlj  perfbnned,  of  tlie  one  to  iho  other,  be  tui 
aqnipinenl  within  the  tenitoryf  lappnbend  thatitnonld  be  «  oontradioticn  io  t«rnu 
to  aaj  Uut  it  is. 

Mr.  Baron  Brahwkll.  Maj  the  aUp  not  be  ftuniehedf  Take  the  caae  of  t>  steein- 
tDg  laahed  to  her  side,  and  towiDS  her  ont,  and  the  Bteun-tug  haTins  on  board  the 
umemeut,  would  yon  not  any  that  that  veMol  liad  been  fluniehed  within  the  neutral 
territory  t 

8iK  HCGH  Caihkb.  1  am  mncb  obliged  to  your  lordship  for  snppoiuug  that,  beoause  it 
leads  me  to  one  of  tlie  oasea  which  I  am  going  to  pnt  to  your  loidehipa.  Sapposiiig  it 
wae  snggeated  that  the  preparation  within  the  dominions  of  an  armamflut  for  a  uup 
U  the  tumishing  of  that  ship  with  the  armament,  and  that  therefore  the  mere  prepa- 
ration is  sufficient,  there  Ijemg  no  intention  to  put  it  on  board  within  the  dominions; 
that  is  the  caae  yonr  lordship  supposes  I 

Mr.  Bakom  BiUMWXLi.  Yes. 


within  the  jurisdiction ;  although  the  ship  was  lying  outside,  never  in  the  Jarlsdiction ; 
althongh  there  was  no  ship  to  M  forfeited,  attache^  or  arreetedT  It  would  be  equal]; 
tme  if  that  were  tlie  construction  to  be  pnt  on  the  word  *'  fWnish,"  if  yon  found  the 
ease  of  a  man  within  the  Juriediotion  furnishing,  preparing,  and  getting  ready  a  com- 
plete armament  for  a  ship  which  herself  never  came  into  the  Juiiedianoa  at  alL  It 
neoeaearily  teqairea  the  connection  of  the  two,  and  the  mode  in  whioh  that  oonneetion 
moat  take  place  is  evidenced  by  the  nee  of  the  terms  "  equip,"  "  foraUh/' or  "  fit  out " 
a  ahip,  the  whole  repreeentins:  a  work  to  be  performed  upon  the  abip.  The  ehin  is  to 
be  seized  with  the  tackle  and  nuniture  which  lielong  to  het  or  which  yon  find  on  ooaid 
the  abip  or  voasel,  and  the  whole  is  represented  aa  a  work  done  within  the  dominions, 
and  which  would  enable  her  to  go  out  with  that  work  on  board. 

Ur.  Bason  Bbamweu-  I  think  1  might  say,  "  I  am  ftiniished  with  arms,"  and  if  a 
person  were  to  oak,  "Where  ate  they  t"  audi  were  to  reply  "My  servant  ia  here,  and 
he  has  ret  them,"  that  would  be  a  correct  expreaaion,  bnt  it  wonld  not  be  a  correct 
expression  fur  me  to  say,  "  My  servant  ia  coming  to  meet  me;  he  will  be  here  in  half 
an  hour,  and  I  am  tonished."  I  ought  to  aay,  ''1  aholl  be  fruTushed."  A  vessel  leavee 
her  port  with  another  veaael,  oairying  the  arms  by  her  side.  I  <}nite  acree  as  to  the 
vessel  Iving  ontelde  the  port.  Fray  do  not  auppoee  I  have  any  opinion  abont  the  mat- 
ter.   I  nave  not,  indeed. 

Sir  Hugh  Cairns.  I  rather  think  your  lordship  wonld  not  be  of  that  opinion.  Ton 
are  kind  enough  to  put  the  case  for  me  to  oonaider,  bnt  what  I  desire  to  show  is  this: 
Let  na  dieembarraea  the  case  of  that  which  has  the  aapect  of  producing  a  re«nlt,  in 
point  of  argument,  when  it  really  has  not.  Let  na  abandon  the  argument  or  the  idea 
of  the  ships  being  laahed  side  by  side,  for  that  oan  make  no  difFerenoe.  I  will  take  the 
case  of  the  abip  I  supposed  built  at  Southampton,  but  unequipped,  and  sailing  firom 
Southampton.  It  tiuns  out  to  l>e  deeirable  to  have  the  armament  of  that  ship  pre- 
pared at  Birmingham.  The  oi^Jeot  and  intention  of  every  one  is  proved  to  be  to  tow 
the  hnll  of  the  ship  over  to  Brest,  to  ship  the  armament  at  Liverpool,  and  to  carry  it 
roDud  by  aea  to  Brest.  According  to  what  your  lordship  suggested  as  the  poeaible 
Interpretation,  It  would  be  jnst  as  otnreot  to  say  in  that  oaaeuiat  that  ship  was  fur- 
niebed  with  the  armament  beoanse  it  was  known  that  at  Birmingham  there  woe  an 
anuoment  prepared  ultimately  to  be  brought  on  boaid  the  ship.  Just  aa  your  lordafaip 
aaid  in  the  caae  of  the  servant  von  woim  s^  in  that  cae^  Here  is  a  ship  which  1^ 
lioenae  of  expreaedon  ia  fnmiahed  with  an  armament,  that  la  to  say,  au  armament  is 
oonatructed  which  ia  ultimately  to  be  brought  round  to  some  plaoe  and  to  be  pnt  on 
. .      ^  ^      ......  .  ■  "    ■  'n  the       -■-■■■        -    - 


board.  But  could  it  be  contended  there  for  a  moment  that  in  the  words  of  this  act  of 
Parliament  the  preparation  of  that  armament  in  Birmingham,  whieh  never  is  to  toudi 
the  ship  here,  bnt  which  is  to  go  to  Brest  for  the  purpose  of  being  famished,  is  on 
equippmg  within  the  misdemeanor  or  a  fittine  out  or  a  furnishing  or  an  arming  of  the 
ship  with  tbia  portioulor  intent,  creating  a  misdemeanor,  and  leading  to  the  forf^toie 
of  the  ship  or  vessel  with  f  omiture,  equipment,  and  tackle  and  apparatus  on  board. 
Hy  lords,  1  apprehend  that  the  case  is  not  bettered  at  aU  if  in  place  of  taking  Birmine- 
baxa  we  take  the  ease  of  an  armament  provided  and  put  on  a  ship,  the  sldps  being  ^Sa 
by  aide.  The  contact  of  the  two  ia  the  thing  struck  at.  There  is  no  contoot  or  equip- 
ping in  the  sense  of  the  act  of  Parliament,  unless  the  oontact  ia  made  out  to  occui 
within  the  jurisdiction. 

Then  I  ought  to  advert  to  another  matter  which  your  lordship  was  good  enongh  to 
■Qggeat,  namely,  the  proteetion  of  the  nentral  territory.  Now,  my  lords,  that  agun  is  ' 
a  matter  which  it  would  be  veiy  difficalt  to  apply  as  a  teat,  or  aa  a  rule,  for  a  question 
to  be  pnt  either  to  a  lory  or  to  be  applied  to  the  conatmctioa  of  an  act  of  Parliament. 
As  regards  a  country  like  England— au  island  state — of  course  there  is  a  great  waate 
surrounding  her  of  open  sea  which  a  abip  hoa  to  traverse;  but  among  the  many  nations 
between  whom  this  act  wonld  have  to  be  applied,  it  might  well  be  that  a  atate  was 
divided  from  another  merely  by  a  river,  and  that  there  would  be  luv  ppwibility  in 
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practice  in  aome  eaaea  of  a  belligerent  hATing  tlie  opportnnlty  of  that  waste  or  Ititer- 
reninff  apace  in  whicli  a  ship  night  be  oaptored  or  aiTMtad.  And  jet  It  cvald  haidlf 
he  said  that  a  work,  becaow  it  waa  done  under  tlte  protection  of  nontral  territory,  was 
tobejvdgedof  in  a  muiner  different  from  the  inannBT  in  which  we  should  Judge  of  a 
work  done  fiasdng  oat  of  our  territory  into  the  high  asas.  I  was  going  to  submit  to 
joni  lordship  an  example  of  a  verir  Bharp  and  hard  case  nnder  the  siune  section.  Let 
ma  take  the  alternaCiTe  about  delivering  oommlssions.  "  Or  shall  within  the  United 
Kingdom,  or  anj  of  his  Hi^eatf'a  dominions,  or  in  an;  settlsmBnt,  colony,  territory, 


iponnUefor  his  acts  wheterer lie  n 

...  ,  ™y 

way  whateTBT.  Yet  so  it  is.  It  may  be  very  anorp,  but  that  is  the  offense.  There  is 
nooffoise,  nnlesa^on  prove  to  the  letter  that  it  is  done  within  theJnriBdiotion,JDat  aa 
it  is  asserted  in  this  iiuoTmation  that  the  wholeof  the  equipment  took  place  within  the  ■ 
dominions  of  her  Majesty.  Again,  one  mnst  always  remember  that  the  power  of  the 
belhgcrent  in  this  case  cornea  np  to Juat  as  sharp  a  rule  and  aa  sharp  a  case  as  the  MM 
I  Lave  supposed.  For  instance,  as  I  anppceed  that  the  ship  unarmed  and  unequipped 
may  pass  beyond  the  neutral  line,  and  taen  be  equipped,  wherever  the  equipment  may 
emna  from,  ao  I  snppoee,  on  the  other  band,  and  aaaert  that  the  belligerent,  if  he  is  on 
the  watcb— the  adverae  beUigerent — may  brbg  his  ship  of  war  up  to  the  neutral  line, 
and  the  very  moment — the  very  instant— the  eliip  which  is  to  be  equipped  paesea  that 
line,  Uiat  very  moment,  while  It  ia  jet  unarmed  and  unequipped,  and  white  it  Is  totally 
inct^table  of  ajiy  sort  or  kind  of  resistance,  the  belligerent  Dss  it  in  Ua  power,  having 
waited  there,  expecting  its  arrival,  to  aircet  it  when  it  comes,  and  take  it  while  defense- 
less. 

Mr.  Barok  Bkakwxij.  If  I  am  not  mistaken,  yon  can  tell  me  this.  I  should  imagine 
that  the  belligerent  ship  of  war  might  make  a  third  in  the  party  I  bare  supposed,  and 
go  oat  with  ^em.    The  twenty-foui  hours'  start  would  not  apply  there. 

Sir  Hugh  Cubits.  No,  hecanse  it  was  not  a  ship  of  war ;  the  twenty-four  bonis'  start 
iTonld  not  apply  in  that  case,  because  the  diip  going  onl  uneqnippea  is  not  a  commia- 
sioaed  ship  of  war. 
Mr.  Bakukt  Brauwku.  That  is  according  to  the  hypothesis  T 

Bib  Hugb  Caikhb.  Yes,  my  lord,  ex  hypoOtai.  Therefore  I  am  not  at  all  prepared  to 
suggest  that  your  lordship's  question  is  not  entirely  to  be  answered  in  the  affirmative, 
ana  that  it  might  not  become  a  party  of  three ;  the  rival  tjelligerent  going  out  in  the 
company  of  its  two  companions,  and  falling  upon  them  and  t^ing  poaaeesion  of  both 
of  them — taking  possession  of  the  one  because  she  had  contraband  of  war  on  bo^rd, 
and  taking  possession  of  the  other  because  it  was  a  ship  going  to  be  equipped  with 
those  articles  of  contraband,  and  therefore  being  oontrabondT  My  lords,  as  1  have  gone 
perhaps  out  of  any  argnment  which  lias  yet  been  snggested  on  the  other  side,  as  to 
•k . ■" —ight  take  notice  of  aa  utterance  which  I  do  not  tliink  dropped 


J,  I  miBhl 
general,  b 


we  had  better  stop  here,  as  my  brother  BramweU^  is  about  to  retire,  and  it  ia  very  n , 

*  o'clock ;  tiiere  is  a  considerable  want  of  light,  and  If  it  is  not  inconvenient  to  the  bsr, 
WB  shall  sit  to-morrow  at  10  o'clock  precisefy  instead  of  half-past  10. 

Sir  Hugh  Caibns.  If  your  lordships  please. 

Loan  Cmxr  Babon.  I  hope  that  is  oonvenient  to  the  bat. 

&.  Atkocsmy  Qenebai,  Moat  convenient  to  all  of  ns. 

Bbcokd  Dat — Wkdnxbdat,  yovemher  18,  1863. 

Sn  HcQH  CAIRira.  My  lords,  the  question  which  I  was  taking  leave  to  eonaider  yes- 
terday when  your  lordships  adjonmed  was,  whether,  sappoaingyou  could  show  in  pohit 
of  evideuce  i£at  there  being  in  this  oonutry  a  ship  wholly  unarmed  and  wholly  une- 
qitippcd,  it  could  be  proved  that  there  was  a  certain  equipment  and  a  certain  armament 
prepared  and  made  ready  for  that  ship,  and  as  it  were  ear-marked,  set  apart  in  aome 
■tors  or  tvipoKtorj ;  and  supposing  at  the  same  time  you  had  ooncIuslTe  and  distinct 
evidence  that  ^ere  was  no  intention  to  put  that  equipment  or  armament  on  board  in 
tliis  conntn',  bnt^  on  the  coutrair,  that  the  Intention  throughout  was  to  put  it  on  board 
DDt  of  the  Queen's  domlnioua,  whether  that  would  be  an  equipment  or  a  famishing  or 
^  fitting  out  or  arming  of  the  ship  within  the  act  of  Parliament.    My  lords,  that  waa  a . 
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qaestion  pnt  by  way  of  aa^^MtloD  by  Vr.  Bmou  BmnireU,  to  whloli  I VM  AddraaHing 
myself.  Now,  before  I  put  from  tbat,  in  addition  to  whit  I  lemiuked  yesterday  by 
way  of  argnmeDt,  I  wooldMk  yoor  lordebipa  to  t«Bt  that  qQeation  in  thia  wsy.  Sappoee 
that  an  iDdictaieot  noder  this  act  were  framed  under  Buch  circnmBtaDceti,  on  indictment 
with  reference  to  the  armltig  of  the  ship,  of  oonrse  ][oa  wonld  be  obliged  to  all^  that 
the  peiBon  indicted  did,  within  her  Mt^est^'s  dominions,  arm  a  ship  or  Teasel  ofsach  « 
Dame  with  the  intent  which  ismentiouedin  the  act  of  Parliament ;  how  would  that  be 


her  Mqjeaty's  d«mini(HU  within  whidi  there  had  been  prepued  and  set  apart  a  oectain 
umament  destined  tot  Ute  ship ;  bnt  the  evidenoe  •howins  at  Uie  same  time  that  the 
intentloD  was  t«  pat  that  annanient  on  board,  not  within  £er  H^ssty'e 


withontf  Uf  tons,  I  ap^eheod  that  tbe  anawer  to  that  indictment  would  be,  "  That 
is  not  an  anninff  of  tl>e  snip ;  yon  have  fitiled  in  tbe  alleration  which  yon  have  made." 
If  that  is  so  with  regaid  to  annament,  it  would  be  ao  witb  ngacd  to  equipment,  and  it 
wonld  be  Eo  with  K^rd  to  Auniahing  or  fitting  oat.  In  tnith,  let  ns  take  oommon 
langnafe  aa  <mx  gnide  upon  the  snbjeot.  I  allwe  that  a  man  mmiahed  a  honoa.  Is 
that  albgation  proved,  inpoint  of  faot,if  1  show  that  the  hooae  baa  not  and  never  had 
a  particle  ot  fiiniitaie  in  it,  bat  that  a  person  went  and  ordered  Aimitnre  to  be  made, 
and  had  it  prepared,  and  had  it  set  apart  in  some  repository  with  the  view  to  fhmiah 
the  boose  at  a  fntare  time  and  under  different  circnDistanceaf  And  your  lordabips 
will  observe  how  far  the  arj^oment  which  1  am  combating  wonld  have  to  go,  becanae, 
if  the  argument  were  a  sound  one,  it  wonld  l>e  equally  an  offenae  within  the  act  of  Par- 
liwnent  to  show  that  there  had  been  within  her  Majesty's  dominions  an  armament  or 
an  oquipment  prepared  fbr  a  ship  wliich  waa  never  within  her  M^Jesty'B  domioiona  at 
ail;  tt  wonld  be  equally  tme  to  aver  that  A.  B.  armed,  or  equipped,  oi  fhmiahed,  or 
fitted  out  a  ship. 

Lord  Chisp  Babok.  Or  attempted  to  do  so. 

8lB  Hdoh  Cukns.  Or  attempted  to  do  so ;  that  is  to  say,  if  you  could  show  that  the 
ship  being  withoat  the  dominions,  and  never  having  been  within  them,  or  int<<nded  to 
be  bronght  within.them,  A.  B.  had  prepared  or  attempted  to  prepare  a  certain  armament 
or  equipment  with  the  view  to  l>e  carried  oat  of  tAo  Qneen's  dominions  and  pnt  on 
board  that  ship. 

■"-it,  my  lords,  I 

..  a  in«iideavonng  tt _ _...._      .  

kind,  to  deal  with  a  case  such  as  I  have  suggested,  and  to  consider  how  the  law  would 
be,  Tour  lordBhips  must  also  bear  in  mind  that  there  is  no  snggestion  and  no  evidence 
in  this  case  (anil  this  I  aodertake  to  show  when  I  oome  to  dealwith  the  evidence  as  to 
the  AlcJtamim)  that  there  waa  any  armament  or  equipment,  or  anj  forniture  or  fitting 
out,  other  than  what  appeared  upon  the  ahlp  herselt.  Of  conrae  I  except  the  matter 
with  regard  to  the  gnns,  which  I  told  your  lordsliips  yesterday  waa  ultmiately  ^ven 
up  at  the  trinl,  although  originally  alleged  by  the  attorney  general ;  bnt  over  and  almve 
that,  there  was  no  suggestion  that  there  was  any  kind  of  armament  or  equipment  awaj 
from  tbe  vessel,  prepared  for  her,  different  from  that  found  on  board,  if  any  was  found 

My  lords,  I  also  should  observe,  in  speaking  of  tbe  extreme  cases  which  were  pnt  by 
way  of  testing  the  conatruction  of  the  act,  that  I  wasabouL  when  the  court  rose,  to  call 
your  lordsliips'  attention  to  a  phrase  very  often  used,  and  I  am  not  sure  that  it  has  not 
been  osed  iu  the  course  of  this  trial.  Some  persons  who  take  strong  views  as  to  cases 
of  thia  kind  soy  that  it  is  a  thing  not  to  be  tolerated,  that  the  ports  of  this  conntry 
should  be  turned  into  arsenals  or  used  as  arsenals  for  one  of  the  belligerent  powers. 
Now,  if  that  is  properly  understood,  I  have  not  the  least  objection  to  the  expresmon. 
If  It  means  tbat  yon  shall  not  nee  one  of  out  ports  fbr  the  purpose  of  putting  on  board 
a  ship  a  warlike  equipment,  I  agree  to  the  tenn ;  bnt  if  it  is  intended  to  de8ignat«  auv- 
thing  mole  than  that,  I  entirely  object  to  it ;  because  there  is  not  the  aliEhteat  doubt 
that,  according  to  the  popular  meaning  of  those  words,  the  law,  whether  ri^t  or  wnmg, 
is  such  that  yon  may  practically  turn  our  ports  into  anenala  for  one  of  the  belligerent 
powers.  There  is  notliicg  whatever  that  I  am  aware  of  in  the  law  of  this  country  to 
prevent  one  of  the  belligerent  powers,  for  instanoe,  employing  or  nsing  a  mannfactoiy 
of  arms  iu  one  of  our  porta  with  tbe  view  of  shipping  those  arms  afterword.  There  is 
not  anything  that  I  know  to  prevent  a  belligerent  power  having  a  manufactory  of  arms 
in  any  seaport  of  this  kingdom,  such  as  the  govemment  of  this  country  have  at  Wool- 
wich, and  making  gnns  and  making  small  &e-anns,  and  making  shot  and  sliella  on  a 
large  and  extensive  scale,  and  afterward  putting  those  gnus  and  ammnuitioii  on  board 
a  freighted  ship  and  sending  tbem  to  a  foreign  port,  sabject,  of  course,  to  the  liabili^ 
of  bemg  captnred  as  contraband  goods ;  but  ao  tor  as  making  an  aisoaij,  or  making  a 
manufactory  of  arms  in  our  ports,  or  near  our  poets,  is  concerned,  the  law  of  the  coun- 
try is  so  that  it  may  be  done,  and  iu  practice  SMuettiing  very  like  it  is  done  every  day. 

My  lonla,inthocaaeof  the  American  act  of  Congress  Uiere  were  the  decisions  to  which 
1  took  leave  to  call  your  lordships'  attention,  which  were  available  for  our  instruction 
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iect  of  the  coiutrnetion  of  that  sot  in  fh&  oonntry.  The  &ct  is,  »a  has  been  stated,  I 
believe,  on  both  aidea  of  this  cam,  and  I  believe  it  ie  acconte  m  &r  m  we  know,  that 
there  never  has  been  an  inatanoe  in  this  oonntiy  when  any  Judicial  oouBlrnotloD  has 
been  pat  npon  this  act  of  Parliament. 

Lord  CHixr  Babok.  Uy  bTotber  Uan 
well  a,  case  tried  before  Mr.  Jnttioe  Coll 

Sm  Hugh  dnma.  That  was  the  ease  of  a  Sicilian  shi^— OTanatelli's  cue. 

Up.  ArroRiraT  OskuuI-  We  have  a  note  of  the  sommmg  np  in  that  oatte.  I  Bannot 
8sy  much  ftbont  ita  authenticity,  fbrlt  does  not  ecsne  ftom  a  sonroe  which  the  eonzla  are  in 
the  habit  of  locAinf;  at  i  bnt  u  it  be  aoonrate,  it  seems  to  have  been  ruled  by  the 
learned  Judge  qdod  that  occasion 

Mr.  Lucks.  I  have  it  from  the  Times  newspaper,  my  lord. 

Mr.  Bakon  Chaitnku.  Lord Chelmatbid was theattonieygenBttfaft]ieday,It]iink; 
he  wsB  in  the  case. 

Ur.  LocKK.  There  is  a  flill  report  of  that  case  in  the  Times  newspapar  of  the  6th  of 
July,  1640.  I  do  not  know  whether'  your  lordships  will  p*y  attentiiHi  to  «  repint  of 
tbU  kind,  bnt  it  eeenis  vray  aeenraSely  done^  aid  tfaoM  is  the  sanuning  np  of  tb. 
Jnstice  Coltmon.  I  sboold  also  tell  yonr  lorduilps  that  lit.  Jnotioe  Manle  was  on  the 
bench  at  the  central  oriminal  oonrt  along  with  Hr.  Justice  Coltman  upon  that  occasion, 
and  there  is  one  very  important  obeervatloD. 

Lord  Chief  Bibom.  As  fiir  as  my  experience  goes,  the  droumstanee  of  a  leaned 
Jnilge  being  present  has  very  little  to  do  with  his  opinion  about  the  matter.  Unless 
ill  cases  of  very  sorions  importanee,  there  are  seldom  two  Judges  jneaent  in  the  same 
Doort.    That  is  for  the  pnbUo  convenience. 

Hr.  LoCKK.  The  case  occupied  no  lees  than  ibiii  days  in  bci^  tiled ;  and  on  the  one 
side  was  Sir   Frederick  Thesiger,  and  on  the  other  Sir  FitzBoy  Kelly,  besides  other 

Hr.  Babom  Cbaitnkij.  The  eorporaticn  of  the  dty  of  London  employ  a  short-hand 
writer:  whether  they  did  so  at  tturt  time  or  not  I  do  not  know. 

Ur.  Locke.  Yes,  my  lord.  ' 

Ut.  Baeon  Cuanmeli.  The  report  ftunished  by  that  short-hand  writer  is  not  a  full 
reoort  oftheoase;  that  is  to  say.  of  the  speoebes  of  ooansel;  bnt  all  points  of  law 
mled  are  taken  notioe  of;  and  it »  printed  by  some  bookaellar  in  Chanoeiy  Lone,  who 
pahliihaa  it.  It  comes  ont  quarterly  or  moDlhly,  and  copies  of  that  work  are  sent  to 
thejndgte.  Whether  that  praotjce  existed  at  the  time  when  the  oAse  now  referred  to 
vts  tried  <v  not,  I  do  not  know;  if  it  did,  we  can  have  a  copy. 

Ur.  Locks.  I  oan  tell  yoni  lordship  exactly  what  the  practice  was  at  that  time,  and 
ta  it  now  is.  A  short-hand  writer  is  employed  by  the  corporation,  and  copies  are  sent 
to  alt  the  membem  of  the  corporation;  I  do  not  know  whether  to  the  jndgee  or  not. 

Ur  Barok  Ceamnku.  Yes,  they  are  sent  to  the  judges. 

Ur.  LocKK.  That  short-hand  writer  merely  taken  &vni  the  evidence;  there  ore  no 
objedjona  by  the  oonnsel  taken  down,  nor  any  orgnmonts,  nor  any  anmming  up  of  the 
jnogM;  it  is  simply  the  evidence,  I  have  that  Mwk,  if  yoar  lordships  like  to  consult 
it;  bnt  in  ooosBquenoeof  there  being  no  points  takan,  nor  an;  Bummiiig  np,  1  consulted 
Uie  Times  newspaper  as  the  best  mediaiu  that  I  conld  adopt,  and  there  1  foand  a  very 
liMig  report,  during  fbnr  days,  and  one  or  two  objections  wiich  were  taken ;  one  by  8fr 
RtzRov  Kelly,  wMoh  bears  directly  upon  this  question,  which  was  overmled  by  Mr.  Jus- 
tice Coltman;  and  likewise  the  summing  of  the  Jadge;  it  is  not  given  at  very  great 

Sm  HiioB  Caibks.  Perhaps  my  learned  friend  will  allow  ns  to  see  the  note,  vakat 
gtantwm,  which  he  has  been  able  to  obtain.  I  recollect,  my  lord,  piooeedinga  which 
took  place  on  the  snbjeet  elsewhere. 

Ix)Kt>  Csntr  Babom.  It  is  not  osnal  in  this  oonrt,  nor,  I  believe,  in  any  oonrt  to  refer 
to  the  report  of  a  trial  in  a  newspaper. 

Sm  HuflH  Caibmb.  Ho  doubt,  my  lord,  that  woold  be  very  inoonvenient,  aud  I  do  not 
propose  it  at  present. 

LoBD  CHtev  Babok.  The  only  nse  which  I  can  make  of  it  Is  this,  that  my  brother 
Martin,  who  was  present  at  the  trial,  shonldbo  furnished  with  the  newspaper  report  to 
nbixh  iaa  recollection,  and  if  he  could  report  to  us  oajiihlng  which  was  decided.  It 
vngbl  be  usafiU-    I  think  that  that  is  the  only  way  in  which  one  conld  apply  it. 

Sb  Hugh  Cairms.  My  learned  friends  who  are  with  me  will  look  at  what  we  have 
got;  bat  1  was  about  t«  say  that  I  recollect  very  well  jiroceediugs  which  took  place 
•jsewbsie  with  regard  to  uie  ship  in  qnestion,  and  with  regard  to  thoee  who  hod 
oiiarlwed  her,  who  were  gcmtlemen  of^  the  name  of  QranatelU  and  Prince  Scalia, 
vrho  v«n  taking  part  in  tlw  warlike  proceedings  against  the  government  of  the  King 
of  Nsplesover  Kelly  at  that  time;  and  according  to  my  recollection  of  the  facts  vhicb 
^k  place,  tbcae  is  not  the  least  doubt  (whether  there  were  arms  on  board  or  not.i 
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[  do  not  know)  thftt  tho  ship  wh  fitted  ont  aa  a  sblp  for  warlike  paipows  in  this 
oonntry.  I  do  not  tUtok  that  thst  waa  evnr  dispnted.  However,  we  AM  oee  if  anj 
lafocmation  can  be  had  upon  that  case ;  bat  the  molt  of  tbe  trial  was,  that  thoBo 
who  were  aootued  were  aoqnltted,  and  the  matter  then  eame  to  an  end ;  the  Crown 
did  Dot  take  tbe  oonne  wlucb  they  have  done  here  of  moviUK  ftnr  a  new  triaL 

]l7loida,spartftom  that  case,  wnich  I  do  not  think  will  be  Kond  to  bear  at  all  apon 
UiBUtw  which  is  Ikeie  to  be  determined,  I  am  not  aware  of  any  other  caM  which  has  ajisen, 
or  Id  theconrseof  whiohaJiidiclalaoQstmction  has  been  pat  in  this  country  npon  this 
aot  of  ParliameDt    li^  Wds,  that  is  itself  a  -rarj  remsik&ble  otrtmnistanoe,  and  I  will 


rinoe  the  Amerioan  aot  ^  CoufpwsswM  passed:  it  is  npwardof  forty  j 
Enriish  act  of  Parliament  WHpT"-'-  —  ^'•^-i'-  -'-^-' ^ 


agnu  WM  passed:  it  is  npward  of  forty  yeais  sii 
IS  passed :  and  that  is,  I  t^e  leave  to  sav,  a  very  n 
IS  most  have  arisen,  I  shonld  say,  in  the  United 


aak  yonr  lordships  to  bear  it  in  mind  throughout  this  ease.  It  is  now  seventy  yean 
_,___  ^t_  . . .  _.  n . . ».  .•  1 1  -i  *-_.. Tssinoo  the 

ab^edicnmstanoe.  Oeoasions  Vnrt  ^ave  arisen,  i  ^nld  say,  in  t^  United  Statee 
repeatedly,  and  in  this  oonnti?  also  more  than  onoe,  whete  yon  wonld  have  foand  in- 
stances of  ships  convotlhle  into  ships  of  w^  hoilt  in  such  a  wav  as  to  be  easily  used 
for  sldps  of  war,  taking  their  origin  elthtv  in  a  port  of  the  United  States,  while  a  nen- 
tial  power,  or  in  porta  of  this  oonntry  while  a  nentral  power,  ai>d  leaving  those  ports 
wiUiont  warlike  eqoipmeiits ;  instanoes  mnst  have  oooorred  again  and  unn  in  wliich 
thioae  ships  might  have  been  made  the  snhject  of  prooeedings  an^r  the  foreign  enlistment 
act,  if  it  ever  Dad  ocenrred  to  the  mind  of  any  person  t^t  prooeedlngs  ooald  he  taken 
in  a  case  where  yon  had  not  the  warlike  eqaipment  on  boara  the  ship. 

Uy  lords,  in  the  abaraoe  of  decision  npon  the  subject,  it  is  not  alti^ethet  improper 
to  refer  to  what  we  have  as  matter  of  history  in  this  oountiy  of  cases  in  which  prooeed- 
ings  were  not  taken — oases  which  were  the  subject  of  discussion  and  of  oonsideration, 
and  in  which  no  prooeedlngs  of  ttie  kind  took  place.  My  lords,  I  took  leave  (and  the 
lord  obief  banm  prndtape  may  have  a  recollection  of  the  clrcnmstwioej  to  mention,  in 
the  course  of  the  trial,  a  case  which  excited  a  great  deal  iff  att«ntdon  in  this  country, 
which  was  commonly  «sUed  the  Teroeira  aSaG.    That  oocnrred,  I  believe,  about  the 

!ear  1630.  So  fkr  as  it  is  necessan-  to  mention  it  oz  reier  to  it  now,  the  case  was  this: 
t  was  at  the  time  at  which  warlike  proceedings  were  takjng  place  between  those  who 
supported  Don  Mlgael  and  those  who  Hnpporied  the  Queen  of  Portugal ;  and  in  the 
course  of  those  wariike  proceedings  there  came  to  Plytnoat^,  in  this  count^,  a  oertaia 
number  of  Portnsueae  refugees.  They  got  a  ship,  and  thby  left  Plymonth  in  that  ehip, 
and  sailed  for  Teroeiia;  and  there  was  exported  trom  this  coontry  to  Terceirk  in 
another  ship  a  quantity  of  arms  and  warlike  eqaipmentB,  ammomtion,  and  so  on;  ftnd 
those  articles  so  exported  &t>m  this  ooantry  were  Bubsequentl;  transferred  into  the  ship 
whidi  bad  gone  with  the  refagees  from  Plymontb  to  Terceira.  The  government  M 
this  county  (rightly  (»  wrongly  we  have  not  to  deolde)  seemed  very  mnoh  annoyed  at 
this,  and  they  took  a  step  wnioh  was  greatly  the  Bnbject  of  censure  at  the  tune,  in 
the  wateis  of  Teroeira,  the  waten  of  another  power;  they  gave  directions  to  our  ships 
of  war  there  to  intercept  and  to  Are  npon  one  of  those  slups  which  had  gone  so  oat. 
The  matter  became  the  sntilect  of  great  oontroveny  In  England,  and  on  the  part  of  the 
government  this  allegation  was  made.  It  was  said  on  tAe  part  of  the  govemmeut, 
'"Sappoee  all  that  is  stated  to  be  the  case — suppose  that  onr  ships  did  fire  upon  those 
reAigeee  in  the  waters  of  Teroeira,  still  while  the;  were  iu  this  conntiy  they  committed 
a  breach  of  the  for^sn  enlistment  act,  and  made  themselves  liable  to  capture  and  to  de- 
tention, because,  although  tbey  did  not  put  their  armaioent  on  board  the  ship  in  which 
they  left  this  country,  thev  gent  it  ont  m  another  ship  with  the  view  and  intendon  of 
afterward  transferring  it  into  their  own  ship  and  ioconioratitig  the  two."  Of  course, 
if  that  had  been  the  case  even,  it  wonld  not  have  Jnatined  an  attack  upon  them  iu  tbe 
dominions  of  another  power,  because  we  could  not  seiie  within  the  dominions  of  another 
power  a  ship  for  a  breach  of  our  own  foreign  enlistment  act,  Bnt  what  I  want  to  ask 
vour  lordships'  atl«ution  to  is  the  manner  in  which  that  doctrine  wss  received,  when 
t  was  put  forward,  by  those  who  certainly  were  no  mean  authorities  upon  wlMt  wss 


the  power  of  the  govermnent  in  this  country  with  regard  to  an  act  like  the  fore 
enlistment  act.  Mi.  Hnskisson  was  one  of  the  ininlatws  who  had  taken  apart  in 
pBssinK  of  the  foreign  enlistment  act,  and  of  one  the  snpporten  of  the  policj  of  it  in 
gener^,  for  he  was  a  CoUeagne  of  Mr.  Conuii^.  Mr.  HnaklBeoa,  in  his  [dace  in  Parlia- 
ment, as  we  find  from  the  report  irf  his  speech  in  VoL  in  of  his  speeches,  1^  page  658,  sud 
this :  "  It  might  be  snpposed  from  my  right  honorable  friend's  remarb  that  during  the 
fifteenyears  we  have  been  at  peace,  onr  neutrality  had  never  before  been  violated.  Has 
my  right  honorable  Mend  then  forgotten  the  repeated  oomplaintfl  made  bv  Turkey,  and 
has  he  forgotten  that  to  these  complaints  we  ooaatantly  replied,  'We  will  preserve  our 
neutrality  within  oar  dominions,  bat  we  will  go  no  fhrth^f  Turkey  did  not  under- 
stand onr  explanation,  and  thought  we  might  summarily  dispose  of  Lord  Cachrane  and 
those  other  sabjects  of  his  M^ea^  who  were  assisting  the  Oreeka.  To  its  rranonstrancea 
Mr.  Canning  replied,  (and  my  rigut  honorable  friend,  being  then  a  oolleagae  of  Mr.  Can- 
ning, muathecMiridwedtoheaparty  to  his  opinions:) 'J^ms  may  leave  this  oonnti7  as 
ma^r  of  merchaudlae;  and  however  strong  the  geueral  iQconvenience,  the  law  does 
not  interfere  to  sUyp  them.    It  is  only  when  the  eTenent«  of  ivmamenta  ara  eombined 


.A.(.H>^IC 
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that  thej-  come  within  tbe  pnrview  of  the  law,  sad  if  that  comblnatioD  doea  not  take 
place  until  they  have  left  tlue  conntiT,  vo  have  no  right  to  interfere  with  them.'  ThoM 
veto  the  irordt  of  Mr.  Canning,  who  extended  the  doctrine  to  eteam  veaeela  and  yacht* 
tliat  might  aftenrard  be  converted  into  vea«els  of  war,  and  the;  appear  quite  oon- 
!!ig[eDt  nith  the  acknowledged  lair  of  natione."  ffoy,  toy  lords,  tbie  i«  not  the  mere 
etatement  of  opinion  of  Mr,  HnikiMon.  If  it  ware,  of  conrse  it  wonid  be  entitled  to 
respect,  and  nothing  more.  Thii  is  the  statement  of  a  public  act  done  by  a  minister  of 
this  coantry  in  the  odniiuistration  of  the  alfairs  of  this  conntry  and  in  the  dealin&B 
hetween  tlua  conntry  and  foreign  powers.  This  is  a  statement  made  by  a  person  who 
had  been  a  minister  at  the  time  of  which  be  spoke,  of  a  complaint  whicn  had  bem 
made  by  Turkey  at  the  time  when  Ijord  Cochrane  was  engaged  in  one  of  those  expedi- 
tions in  which,  in  his  early  life,  he  was  engaged.  Tnrkey  complained  that  that  was 
being  done.  Tnrkey  complained  of  the  export  of  arms,  and  ships  leaving  the  conntiy, 
thoash  not  armed ;  and  the  answer  stated  by  Hr.  Hnskisson  to  have  l>een  made  by  Ux. 
Canmngis  this:  "It  is  only  when  the  elements  of  armaments,  are  combined,  thatthey 
come  within  the  pnrview  of  the  law,  and  if  that  combination  does  not  take  place  ontu 
they  have  left  this  conntrv,  ne  have  no  right  to  interfere  with  them."  Now,  those 
clearly  were'  cases  where,  if  the  doctrine  now  to  he  pnt  forward  had  been  considered  to 
he  the  trae  eTpositlon  of  this  act  of  Parliament,  there  wonld  have  been  a  right  to  inter- 
fere cm  the  pi^  of  the  government,  and  we  may  presume  that  proceedings  would  baTO 
been  taken  to  prosecute  those  ships. 

My  lords,  so  much  tor  that,  which  is  one  of  the  instances  which  we  have  of  the 
opinion  of  those  who  had,  if  they  thought  fit,  to  pnt  in  force  this  act  of  Parliament. 
1  DOW  come  to  two  instances  much  more  modem  and  coming  close  to  the  present  time ; 
I  mean  those  cases  which  have  been  mentioned  already  in  uie  conrse  of  this  trial,  and 
mentioned  on  the  occasion.of  the  moving  of  the  rule  before  yonr  lordships,  namely, 
the  cases  of  the  Oreto  and  the  Alabama.  I  wiU  take  leave  to  say,  in  the  first  place, 
that  1  hope  my  learned  friends  who  appear  here  on  the  part  of  the  Crown  will  not 
snppoBethatl  am  going  to  do  anything  eo  foolish  as  to  frame  any  argnment  dt  komiium, 
inta  referenoe  to  anything  which  they  may  have  said  or  done  upon  the  Bnt()ect,  ttom 
the  circumstance  that  they  now  appear  here  as  counsel  fur  the  Crown.  I  wish  to  speak 
of  the  cases  of  the  Oreto  and  the  Alabama  as  if  those  oases  had  occurred  twenty  years  < 
■CD,  and  were  simply  matters  of  history ;  and  if  I  refer  to  the  words  of  individuals  at 
ut,  I  wish  to  refer  to  them  merely  as  indicating  the  course  of  action  which  was  taken 
with  reference  to  those  ships  upon  this  act  of  Parliament.  1  desire  to  frame  no  other 
ai^cnioent  than  that.  The  coses  themselves  have  now  become  matters  of  history.  We 
&ni  the  wliole  record  of  the  proceedings  with  regard  to  them  already  printed  in  the 
new  edition  of  Mr.  Wheaton's  book  on  Intomatioual  Law.  The  cose  of  the  Oreto  was 
Himpl;  this-  She  was  a  ship  bnilt  in  Liverpool.  She  left  Liverpool  uuanued,  and 
nittLoat  any  wariike  equipments.  She  was  afterward  armed  and  equipped  for  wuUke 
pniposes,  and  became  in  the  result  a  ship  in  the  employment  of  one  of  the  belligerent 
pcwerg,  the  confederate  government. 

Lord  CtiiEr  Baroh.  Wheredo  thosefacts  appear,Ba  thatthecoartcantakejadloiid 
cogQizaacB  of  them  T 

ain  HcQH  Cairxs.  My  lord,  they  appear  In  the  evidence,  in  this  case,  of  one  of  the 
witaesses  whose  evidence  1  shall  nave  to  re&r  to.  One  ot  the  witnesses  etates  that 
he  was  on  biMLrd  one  of  the  ships  himaelf,  and  he  speaks  of  fais  knowledge  with  regard  to 
the  other. 

Mr.  ArroRNKr  Gbmerai.  If,  my  lords,  it  be  material,  (I  do  not  know  whether  my 
learned  friend  will  be  pleased  to  hear  it  or  not,)  1  may  mention,  thongh  any  Judgment 
which  mav  have  been  formed  in  those  cases  by  the  adviaers  of  the  Crown  is  attetly 
immatflrial  to  yonr  lorAshipe  as  a  matter  of  law,  that  the  adTisers  of  the  Crown  were 
uf  opinion  that  there  was  evidence  to  establish  an  Intention. 
StB  Hdor  Cairns.  Hy  learned  friend  is  now  argning  the  case. 
Mr.  ATToumY  Qenbrai.  Yon  stated  what  yon  pnt  as  the  facts. 
8ut  UcsH  Caibhs.  I  am  staldng  the  matter  upon  ray  own  nnthority;   if  it  is  not 
iupportsd  by  the  evidence,  or  hy  materials  to  which  I  can  legitimately  refer,  my 
learned  friend  will  have  an  opportunity  of  controverting  it ;  but  my  learned  friend  is 
BOW  uraing  the  cose. 

Ur.  Attohmkt  Qenekai.  Hy  learned  friend  ia  stating  what  be  calls  a  historical 
&ct 
Sir  Hcor  Caibnb.  I  olyect  to  my  learned  friend's  interruption. 
Ur.  AiromniY  Oekebal.  1  ol^Ject  to  the  statement  of  what  is  not  in  the  record  §at 
the  purpose  of  this  argument. 

IjObd  CHmr  Barom.  I  must  say  that  I  have  some  doubt  whether  mncb  light  can 
he  thrown  upon  the  subject  which  we  are  discnssiDg  by  anything  which  belongs  to  the 
Oreto  or  the  Alabama. 

SiB  Hcaa  Cairns.  .1  will  state  to  vonr  lordahipe  exactly  the  view  which  I  wish  to 
present  of  those  cases,  and  Che  nee  which  1  desire  to  moke  of  them.  Of  conrse,  if  we  had 
jodlcitl  decisions  here  to  refer  to  upon  the  construction  of  the  act  of  FnrliamMit,  ther 
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wonld  tw  that  -whieli  we  Bboiild.  look  to  lint,  bikI  wonld  probably  be  thow  mntlNn  In 
which  ;oni  lordahipa  wonld  be  ^ded.  Thoni  aie  uoufl ;  and  it  ie,  I  BppcdMita, 
legitimate  in  the  next  place  to  look  at  the  conns  which  has  been  punned  by  thia 
ooiuiti7,  and  by  those  who  hare  the  direction  of  the  execntive  of  this  conotiy, 
with  rafereuoe  to  caaea  Id  fori  amditioaa  with  what  is  aaid  to  be  the  case  now 
be&we  jonr  lordtfaipa.  That  aeema  to  me  to  be  a  legitimate  course  to  take,  eapedsUjr 
when  yon  find  that  thsM  baa  been  an  abaenoe  for  such  a  lenj^  of  time  aa  forty  yean 
of  eaaMBnalogoiM  to  the  preaent  nnder  thia  aot  of  ParliaineDt.  In  that  pointof  view 
I  was  abont  to  refer  to  the  caeee  of  the  (^to  and  the  Alabama ;  and  if  there  be  Miy 
diapate  about  the  faota  I  desire  t«  do  no  more  than  this — to  take  the  statements  made  oe 
behalf  of  those  who  were  adviaing  the  Crown  and  acting  for  the  Crown  at  the  time 
when  tiiey  were  jnatifying  their  coudiiot,  and  the  conrae  which  they  punned  with 
TegM<d  to  the  Oreto  and  the  Alabama.  K  it  were  necesaorr  to  refer  to  it,  tiiere  is  evidjenec 
WW)  regard  to  those  ships,  bnt  I  do  not  desire  to  go  into  it  if  there  be  any  dinmte 
abont  it.  I  will  take  the  Btatommts  of  those  to  whose  words  T  am  going  to  refer.  Now 
it  is  in  that  point  of  view  that  I  nbaerve  first  npon  the  caae  of  the  Oreto  This  ia  the 
statement  which  I  find  made  in  Parliameut  by  one  of  the  ndriaen  of  the  Crown  with 
regard  to  the  Oreto,  and  it  will  be  a  statement,  I  think,  bearing  directly  upon  the  view 
taken  of  the  constrnction  of  the  act  of  Parliament.  "  The  Oreto,"  says  the  aolieitor 
general,  in  Parliament,  npon  the  Ilth  of  March  of  this  year, "  was  made  the  ■dtyeet  of 
due  representation  only  once  before  she  left  this  conntry,  becanse  she  sailed  &<uu 
Liverpool  on  the  2Sd  of  March,  clandeetlnely,  as  did  the  Alabama  ;  and  it  waa  only  on 
that  Mine  day  that  a  conversation  took  place  between  Mr.  Adama  and  Lord  Bnaaell. 
which  mij^t  have  led  to  her  detention  if  die  had  not  gone.  On  the  16th  of  Febraaiy 
the  flntand  only  previous  infoimatiou  communicated  to  our  government  waa  given  by 
Vr.  Adams;  he  stated  a  case  which  clearly  called  for  inquirj'.  Aocordinely,  the 
ooumls^ners  of  customs  were  directed  to  make  an  inquiry ;  they  did  ao,  andon  the 
3!td  of  February  they  reported  that  circnmatanocs  worthy  of  credit  tended  to  show 
that  the  Oleta  was  going,  or  at  all  events  was  credibly  represented  to  be  going,  to  Italy, 
and  not  to  America,  and  not  a  particle  of  evidence  bud  been  offered  to  the  coDtrary: 
she  was  not  then  fitted  for  the  reception  of  guns,  and  had  nothing  on  board  bnt  coals 
.  and  ballaab  Tbero  wsa.  consequently,  nothing  to  justify  her  detention — nothing  bnt 
vagna  ramors  and  suspicions.  Ko  further  representation  was  mode,  and  the  Oreto  sailed 
on  the  S3d  of  Hareb.  What  then  happened  !  The  ciroumstances  of  her  departure,  and 
the  eoDtemporoneous  representation  made  by  Mr.  Adams  to  onr  government,  made  it 
probable  that  she  was  really  intended  for  the  Confederate  t^tatee,  and  that  our  officers 
had  been  imposed  npon.  Still  the  case  was  not  clear;  there  was  nothing  proved  to 
have  been  done  in  England  which  a  court  of  taw  would  certainly  have  ooiistmed  aa  a 
violation  of  the  foreign  enlistment  act.  Nevertheless,  our  government  immediately 
sent  order*  to  Naaaan,  where  she  was  undelBtood  to  have  gone,  and  when  ahe  arriveil 
there  she  was  watehed.  Upon  the  appearance  of  a  delivery  of  stores,  which  appeared 
to  be  munitions  of  war,  into  the  Oreto  while  iu  onr  waters,  though  it  was  doubtfhl. 
and  it  wa«  qoestionabLe  whether  the  evidence  wonld  prove  sufllcient,  still,  to  show 
our  good  faith,  we  strained  a  point,  and  acting  upon  this  evidence,  the  Oreto  waa 
seiaed.  What  waa  the  result  t  She  was  tried  and  acquitted."  Now  my  observation 
upon  that  1b  this :  Here  is  a  statement  that  the  Oreto  left  Liverpool ;  that  at  the  time 
Bbe  left  Liverpool  she  had  no  warlike  equipment  on  board,  but  of  course,  &om 
the  nature  of  the  caae,  she  was  prepared  and  able  to  sail  away  f^om  Liverpool.  She 
come  to  Nassau ;  die  was  still  within  our  Jurisdiction.  Before  she  came  to  Naasan  it 
had  become  olear  that  she  was  not  going  to  Italy,  where  she  had  been  said  to  be 
going  originally :  the  oireumstancea  were  supposed  to  be  Bufficiently  olear  to  justify  a 
caae  made  that  she  waa  going  to  be  employed  by  the  ooufedeiatjb  power.  What  ia  the 
course  taken!  Do  they  say  "The  mere  fact  that  she  was  able  to  sail  away  from 
Liverpool,  the  mere  fact  that  she  had  on  board  those  applianoea  which  woold  enable 
her  to  sail  from  the  port  of  Liverpool,  although  she  bad  no  wariikeeqnipmenton  bciard. 
wiH  be  enough,  when  coapled  with  the  intcmt  to  be  employed  in  a  ^rtionlar  w^r  of 
which  we  now  have  evidence  I "  Nothing  of  the  sort,  llie  gravamen  of  the  oha^e  is 
that  sfae  took  in  nmnitions  of  war  while  m  the  watem  of  Nassau.  I  deaira  to  put  tt  no 
further  than  it  ought  properly  to  be  put.  I  say  that  that  is  clearly  a  statement  that  the 
view  taken  by  those  who  took  proeeedlngs  against  the  Oreto  was,  that  shcn^  of  araBotfaing 
which  conld  be  called  awarlike  preparation  they  could  not  inatitnto  proceedings  against 
the  ship  ;  that  there  was  nothing  which  amounted  to  a  warlike  preparation  nntil  she 
came  into  the  waten  of  Naasan  ;  and  it  waa  in  respect  of  that  preparation  that  she 
was  seized. 

Now  the  case  of  the  Alabama  was  dealt  with  at  the  same  time,  and  the  facta  respecting 
it  I  am  wdllng  to  take  in  the  some  way  and  npcm  the  same  stirtement. 

Ur.  Baron  Bramwrll.  Was  the  Oreto  tried  at  Nassau  T 

Bib  Huoh  Cairnb.  Yes,  my  lord,  and  she  waa  acquitted. 

Hr.  Baron  Bramweu.  Betum  what  coart  T 

Sir  Hl'uh  Cairns.  Before  one  of  onr  courte  there.  ,  .  . 
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Mr.  Attoknky  Okkriui.  The  admbslty  soarL 

Stt  HCOB  CuKHS.  Tho  vioo-adniirBUy  oourt.  ^ 

Mr.  B:t«ON  Brahweix.  WhfttoTcr  it  be  wnrth,  one  woald  think  tiiat,  there  mnet  be 

soma  dJTcetian  by  tho  preeidiug  Jadgo  there  upon  the  mottw. 
8iK  Hi-QH  Cinuis.  VeiT  pouiblf,  my  lord.    She  wh  tiiod  and  acqnittad  for  want  of 

evidenee. 
Ur.  Bakox  Pioott.  Then  aetma  to  have  be«n  a.  difHonl^  there  in  fiodlng  evidenee 

Sir  Hdqb  Cairrb.  Yea,  iny  lonl ;  bnt  the  point  whioh  I  aat  now  enhmittiiig  to  the 
Mortia  thia.  Of  eonne  the  evidence  of  theiateativaeaappoeed  toexiatwhen  ahe  waa 
tried  at  Nassau.  There  n-ete  two  thinR*  to  which  of  oooibc  the  evidence  would  be 
diraotud ;  the  one  would  be  the  acts  doue  with  resaid  t«  the  nhip— I  mean  an  to  her 
eqoipment ;  the  other  would  be  the  intent  with  which  those  acta  were  done.  I  agT«e 
•that  it  wna  enppoaed  Uiat  there  v/ee  no  evidence  of  the  intept  ttU  ahe  got  to  Naaaan ; 
bat  tb^,  ManmiDK  thete  woa  evidence  of  the  intent,  there  were  aots  of  equiproent  done 
M  Livtvpori  wUeh  were  sufficient,  if  anything  short  of  a  warlike  eqaipment  were  sof'- 
fldciit ;  whereaa  it  was  supposed  to  be  neoeMuiy  to  proceed  against  Uia  afaip,  not  far 
what  was  dotie  npon  her  at  Liverpool,  bnt  with  regard  to  what  was  done  at  Nasaao, 
namely,  pnttiDg  nmiiitiona  of  war  on  board. 

Now  Uttb  re^rd  ta  tiie  Alaboiaa,  I  And  in  the  same  itatenient  this :  "  Were  our  ttov- 
emnient  wtodk  in  not  seidog  lbs  vessel  t  The  ciroamstancee  disolosed  in  a  esse  tried 
befon  Joatke  Story  "  (that  is  the  case  of  the  Independencia,  to  which  I  referred  yestar- 
d*y)  "were  ao  for  exactly  the  same  ^  those  which  occurred  in  the  case  of  the 


.Ur.  ATTOKncY  Oktbbju.  Will  von  read  a  little  earlierT 

Sa  HuflH  Cairns.  I  will  read  from  the  beginning  of  the  paragraph :  "On  the  Isl  of 
July,  the  oaDunlMionera  made  theii  report  to  Lord  Russell;"  (that  is,  the  eommiwionen 
cf  costonaQ  "  tlwT  sftid  it  was  evident  the  ship  wis  a  ship  of  war.  It  was  believed, 
ind  not  dmied,  that  she  was  built  for  a  foreign  govemmeat,  bnt  the  bnildetB  ^ould 
givetM»inf<vmatioi)  about  her  destination,  and  thecommissioueraliad  no  other  reliable 
aonteeof  infimoatioa  npon  that  point.  Were  onr  government  wrong  in  not  seieing 
the  veaal  then  f  The  dieumstaneea  discloeed  In  a  case  tried  before  Justice  Story  were 
m  &r  exactly,  the  Mune  as  those  which  oconired  in  tiie  case  of  t|ie  Alabama ;  and  in  the 
alMenoe  of  any  ftartbeo;  evidence  the  seiznre  of  that  ship  wonlrt  have  been  altogether 
□nwajiantable  by  law.  She  might  have  be«n  legitimately  built  for  a  rureign  govern- 
ment, and  thoagh  ashipof  war  she  might  have  formed  a  legitimate  article  of  merchaur 
dise  even  if  meant  for  tlie  Confederate  8  ta  tea."  I  will  now  refer  to  pac«  26,  where  the 
tubject  WM  again  taken  np.  "What  is  alleged  against  nsT  What  is  the  extent  of  the 
uts  committed  even  by  individual  subjects  of  this  country  which  can  bo  considered 
contiMy  to  any  law  of  onr  own  t  Why  the  building  of  these  two  partlcnlar  ships," 
[theOretoand  the  Alabama.)  "If  our  law  failed  to  reach  them  while  they  were  wiUiin 
cnrjaiisdlctian,  and  if  nothing  was  done  by  them  in  onr  ports  or  in  onr  waters  whioh 
ma  against  international  law,  how  can  we  be  held  responsible  fur  their  anbeeqnent 
pnKwdiogs  when  on  the  high  seaat  It  was  not  till  the  Alabama  reached  the  Azores 
that  she  reeeiTed  her  etores,  her  captain,  or  her  papers,  and  that  she  hoisted  the  con- 
ftdeiate  iag.  It  is  not  true  that  she  departed  from  the  shores  of  this  country  as  a  ship 
vned  for  war."  Now  I  do  not  undeistand  language  if  that  does  not  insau  that  the 
pidutof  the  case  with  regard  to  tho  Alabama  was  this,  that  althongh  there  might  have 
'>Mn  evidence  (perhaps  not  conclnsive,  but  still  evidouce  safflcient  b>  launch  a  oase)  as 
to  the  intoit  vrlth  which  she  left  our  ahores,  still  there  wos  that  wanting  which  bore 
npon  the  other  and  equally  essential  part  of  the  case.  She  did  not  leave  oni  shores  as 
sn  unied  vessel,  and  more  than  that,  she  did  not  receive  anything  which  could  be  called 
watlike  eqnipment  nnUl  she  hod  reached  the  Aaores. 

But,  my  liwds,  the  matter  aa  r^arda  a  snbject  of  history  with  referenoe  to  the  Ala- 
bama ia  made  plainer  still,  because,  after  this  statement  of  the  ocmrse  pnrsued  with 
T«nrd  to  tlw  Atebama  was  mad^  and  before  the  seiinre  of  tlie  Alexandra  took  plao^ 
■■■d  when  certainly  the  pnbllo  mind  was  anxious  to  know  what  was  tlie  line  of*duty 
w^ch  tabitcU  ot  this  eoantry  should  pnrsne  npon  matters  of  this  sort,  I  find  that  the 
wUmring  statement  was  also  made  with  Tegard  to  the  Alabama.  The  prime  minister, 
^  mitnUlit  after  the  statement  which  I  bave  already  read,  said  this.  1  refer  t«  t^e  on* 
^m>dred  and  seventiedt  rolnme  of  the  ForliMnni  to^  IMntes,  and  to  the  debate  of  the 
^th  of  lianA,  1803.  "  I  hare  mystdf  grrat  doubta  wheOiM',  if  we  had  seiMd  the  AJa- 
tama,  w«  riiodld  not  have  been  liable  to  eonriderable  damages.  It  is  generally  known 
thst  As  sailed  from  this  oonntry  nnarmed,  and  not  properly  fitted  oat  for  war,  and 
that  she  received  her  armament,  equipment,  and  crew  in  a  foreign  port.  Therefore. 
*nsteva  SD^iicions  we  may  have  bad  (and  they  were  well  fonmled,  as  it  afterward 
■■fned  ont)  as  to  the  intended  destination  of  the  vessel,  her  condition  at  that  time 
wooM  not  have  justified  a  seizure."  Now  the  distinction  is  as  clearly  drawn  as  words 
Mn  draw  It,  between  the  intended  destination  as  to  which  there  might  be  some  anspi- 
<^ion,  wUch  wonld  be  matter  of  evidence,  and  that  which  was  a  feot,pc«eiw  «Joifl[fes^| 
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with  a  warlike  eqaipment  when  she  lekvea  tbu  oaantiy,  whatever  our  siupioicnia  may 
b«  with  respect  to  her  deatinatjon,  caDDot  be  nude  the  enl^ect  of  seizDre,  oecmiwe  her 
eoDdltion  is  not  snch  as  ia  pointed  at  bf  the  act  of  ParliamenL 

My  lords,  I  cannot  help  taking  nottce  heie  of  a  Btatement  made  when  the  rule  wsd 
being  moved  for  by  the  attorney  general ;  it  was  my  learned  finend  who  referred  to  the 
case  of  the  Alabama  in  this  disooasion.  My  learned  friend  said,  according  to  the  iiot« 
which  I  have  seen  of  the  statement,  that  acoording  to  bis  judgment  tboae  who  'wvre 
ensaged  in  the  diapatch  of  the  Alabama  Irom  this  country  had  rendered  themBdlTos 
liable  to  the  penalties  of  this  act  of  Parliament. 

Hr.  Attorhky  Gknriui.  I  said  so  in  the  speech  from  which  yon  have  been  leadinj;. 

Sib  Hugh  Ciirns.  I  am  not  aware  that  any  Btatement  of  that  Idnd  was  made,  bat  I 
■hall  be  very  happy  to  read  it. 

Hr.ATTORNEY  Gevrral.  At  page  19,  "When  the  evidence  was  completed" 

Sir  Huon  Cairns.  I  will  read  it.  "The  first  opinion  was  not  commitnicatcd  to  her 
Majesty's  government.  When  the  evidence  was  completed,  it  was  laid  before  tha  hon- 
oralble  ami  learned  {(entletuan,  (he  was  not  an  ofBcer  of  the  Crown,)  who,  on  the  S3d. 
thought  thore  was  a,  cose  sufBcient  to  warrant  her  detention.  Upon  that  evidenoe  tlie 
IbkbI  advisers  of'  the  government  came  to  the  same  conclusion  aa  the  honoishle  and 
leatned  member."  That  is  upon  that  evidence.  What  that  evidence  was  I  know  not, 
but  I  have  a  statement  with  regard  to  the  condition  of  the  sliip  when  she  left  the 
oovntry,  as  it  was  mentioned  in  the  pftseagea  which  I  have  read — there  was  not  »  ea«e 
to  warrant  her  detention.  But  1  dcaire  now,  in  addition  to  what  I  have  said,  and  in 
addition  to  what  my  learned  friend  has  said,  ta  advert  to  what  he  wishes  me  to  remeiD- 
ber,  namely,  that  it  was  his  opinion  that  there  were  gronnds  nnder  thia  act  of  Parli*- 
ment  for  proceeding  with  regard  to  the  Alabama,  Now  1  oak  ibis  question.  The 
Alabamaleft  the  country  and  conld  not  be  detained.  I  want  to  know  why  prooeedinga 
were  not  takent  The  criminal  proceedings  remained.  Those  engaged  in  the  afliur  of 
the  Alabama,  M  for  aa  I  know,  never  made  any  feecret  of  it;  they  said,  "We  believed 
that  we  acted  within  the  lin»of  the  law."  I  want  to  know  why,  within  the  twelve- 
month during  which  proceedings  might  have  been  taken  after  the  Alabama  left  tlie 
eonntry,  proceedings  wqfo  not  taken ;  and  I  should  apprehend  that  if  there  were  re«lly 
those  grounds  which  are  now  stated,  thoy  would  have  been  taken  to  vindicato  Uie  law. 
But  OS  matter  of  history  no  snch  proceedings  were  taken.  These,  then,  were  the  caata 
of  two  ships  which  letY  the  country  without  warlike  equipment,  and,  as  1  nnde 
(vonr  lordsbips  will  judge,)  the  reason  why  no  attempt  was  made  to  detain  tbero  n 
tbat  there  was  an  absence  of  that  kind  of  equipment  which  would  bare  justified  tbeir 
detention. 

My  lords,  I  will  ask  yonr  lordsbips  to  apply  (which  I  can  do  very  shortly)  tho 
obs^^ations  which  I  have  made  upon  the  construction  of  tho  act  to  the  evidence  in 


le  with  respect  to  the  condition  of  the  ship,  1  do  not  mean  the  evidence  as  to 
the  intent  with  which  she  was  to  bo  dispatohed  from  the  dountry,  but  the  evidence  as  to 
the  actoat  condition  of  the  ship  at  the  time  of  seizure.  Now  a  distinction  was  made 
by  the  attorney  general  In  moving  for  the  new  trial,  witli  regard  to  the  condition  of 
the  ship,  between  what  my  leamea  friend  called  bei  structure  and  what  be  called  thinga 
snpenidded  to  her  stmoture.    That  there  may  be  no  donbt  about  the  view  which  wntu 

fiut  forward,  1  will  take  leave  to  read  one  or  two  passages  from  what  fell  from  my 
PBTned  fliend  when  moving  for  the  rule.  After  giving  to  yonr  lordships  a  stotament 
of  the  evidence  with  regard  to  the  building  of  the  ship,  the«ort  of  wood  she  was  built 
of,  the  strength  of  her  umber,  and  so  on,  my  learned  mend  contlnned  thus :  "All  thai 
I  have  hitherto  said  connects  itself  with  the  stmotore  of  the  veooel;  but  then  then 
was  further  evidence  ^ing  to  what  I  i^piehend  is,  in  the  strictest  and  most  impropri- 
ate sense,  fitting,  foniislilng,  and  equipment,  as  distingnished  from  constmction,  namely, 
erldenee  aa  to  the  maehiDery,  the  engines,  the  boiler,  and  other  thiiws  of  that  deacrip- 
tion,  constitntlng  part  of  the  furniture  of  the  vessel,  thereby  to  cnalde  ber  to  go  to  sea, 
which  were  either  actually  on  board  or  actively  in  progress  at  the  time." 

Then,  again,  considerably  further  on,  at  a  later  period,  having  referred  again  to  the 
eonstmctioa  of  the  abip,  her  bulwarks  and  so  on,  my  learned  friend  said,  "  Bnt  now 
we  come  to  the  fittings,  fainishiDg,  and  equipments,  distinct  from  the  structure." 
Now  OS  I  understand  it,  to  narrow  the  point  as  mucb  as  possible,  a  distinction  is  taken, 
in  the  observations  of  my  learned  friend,  between  what  is  called  the  hull,  thestruGture, 
the  scantling,  the  bulwarks,  the  etrength  with  which  the  ship  is  built,  the  form  which 
she  Teeelvea  from  the  builder's  hands,  and  those  other  thiuoe  which  my  learned  friend 
mentioned,  which  virtually  are  these — the  machinery,  and  oertoln  thinin  of  which  I 
■hidl  say  something  more  particularly,  namely,  the  bamtnock  nettings.  Those  are  the 
matt«B  to  which  my  learned  friend  refers  as  distinguished  from  the  atractnie,  calling 
them  equipment,  fittings,  and  furnishing. 

Now  the  evidence,  my  lords,  npon  the  point  is  this :  I  have  to  refer  to  fbnr  witneaass, 
hnt  I  think  that  wbat  they  say  upon  each  point  is  very  concise,  and  will  not  det^n  ns  long. 
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Your  loidahlpit  will  flDd  Mr.  MorMn'i'evidence  at  page  19.*  Of  oonrae,  I  do  Dot  propose 
to  read  it  all.  I  will  Jnsc  read  tbe  pttMAges  which  refer  to  what  I  have  in  view.  About 
half  way  down  page  19,  the  evidence  rnoBthuB;  "When  you  seized  the  Alexandra  what 
was  (^ng  on  at  tlie  time  on  board  the  Bhip ;  was  she  complete  f— When  I  seized  her, 
pibont  tbe  time  of  the  ieizare,  the  workmeo  were  variously  engaged  on  board  her.  Da 
you  recollect  whether  they  were  preparing  anything  for  the  hammock  nettings t— Yea; 
they  were  flttii^  the  atanchione  (or  the  hammock  nettiugB.  Were  there  iron  stanchions 
on  board  the  ship.  Id  tbe  holdT — They  were  fitted  in  Qiuir  places.  Do  yon  recollect 
whether  tbe  masts  were  up  t — All  three  of  them.  Were  there  anyliahtning  conductors 
upon  UiemT — There  were  lightning  coDdnctors  upon  each  mast.  Did  you  make  yoursdf 
orajnainted  witb  the  touo^e  of  the  ship!— Yes."  Then  lie  goee  od  to  slate  what  tbe 
tonnage  was.    Kow  that  is  .what  Mr,  Morgan  saya. 

Then  the  next  witness,  tuy  lords,  is  Mr.  Black.  The  part  of  his  evidence  that  T  wish 
to  refer  to  is  near  the  bottom  of  pace  CI :  "  Was  she  strongly  built  T — Yes.  Of  what 
wood  T — Her  frame  was  of  British  oak,  and  her  plaukiug,  so  far  aa  1  could  see,  was  of 
teak.  Is  it  tbick  f — Her  f^ame  is  not  extraordinarily  strong,  but  tbe  planking,  botb 
ontside  and  inside,  is  stronger  than  is  usual  for  vessels  of  that  class  to  be  classed  at 
Lloyd's.  How  far  apart  were  her  beams  T — Well,  they  averaged  about  two  feet  apart ; 
some  were' more  and  some  were  leas.  Of  what  length  f — The  extreme  beam  of  the  ship 
was  twenty-one  and  a  half  feet.  Did  yon  observe  her  hatchways  T— Yes.  What  was 
the  width  of  thehiktchway^T — They  were  not  wider  than  from  two  feet  to  two  and  a 
half  feet.  Did  you  everseea'merchaot  veasel  with  a  hatchway  only  two  feetortwoaada 
half  feet  wide  I — No.  Could  a  vessel  with  a  hatchway  of  that  width  be  used  as  a  merchant 
veasel ! — Not  generally ;  not  for  bale  goods  or  anything  of  that  kind.  Yon  could  not 
^  tbe  goods  into  her  t — No.  What  oonid  she  do  as  a  merchant  vessel  T — She  might  pot 
m  small  packages  of  hardware.  They  could  not  get  the  ordinary  merchandise  put  iuto 
a  merchant  vessel  into  such  hstcbwaysT — No.  What  is  tbe  ordinary  width  of  the 
hatchway  of  a  merchaut  vessel  t — It  would  be  nf  variauH  sixes ;  f^m  five  to  six  or  seven 
feet  wide ;  there  ia  no  particular  xize.  But  you  never  heard  of  a  merchant  veasel  with 
s  iiatebway  of  two  feet  or  two  and  a  balf  feetin  width  only  T — No.  Wbat  are  its  beams 
made  nf  t — British  oat ;  fiir  tbe  boiler  apace  tbey  am  made  uf  iron.  Did  yuu  examine 
the  bulwarks  I — Yes.  Did  aiiythiug  strike  you  witbreg^  to  the  bulwarks ;  wmh  they 
the  bulwarks  of  a  merchant  vessel t — No.  For  what  reanon  were  they  nott — From 
their  extraordinary  strength.  Did  yon  mark  anything  witb  respect  to  their  height  T — 
llieir  height  is  about  two  and  a  half  feet.  Is  that  bigh  or  low  f— It  might  do  with 
regard  to  height  for  a  merchant  veasel,  but  it  is  generally  higher  for  a  merchant 
vessel.  But  jon  say  that  the  bulwarks  were  stronger  than  are  nsed  in  a  merchant 
vessel  f— Ye«.  And  likewise  lower  ( — Yes.  Now,  what  are  the  upper  decks  made  of  I — 
Pitched  pine.  Have  you  ever  seen  pitched  pine  used  for  the  decks  of  any  vessel  except 
veiselsof  wart— No.  Yon  neverhaveT — No,  except  they  ate  list  ween  decks.  Doyon 
cooMder  this  veasel  altogether  nnadapte<l  to  mercantile  purposes  1 — It  is  not  qualifled 

for  mercantile  purooses.     In  your  opinion,  having  examined  her "     Then  this 

queatioo  is  objected  to,  and  he  is  finally  naked :  "  For  what  is  she  adapted  t — She  is  ■ 
adapted  for  war  purposes.  What  ia  her  appearance T— -A  very  floe  appearance;  she 
looks  a  handsome  piece  of  architecture,  very  Hoe  lines,  capable  of  great  speed,  according 
w  the  power  of  machinery ."  Then  there  are  a  few  questions,  on  cross-examination,  at 
the  top  of  paee  63,j  which  I  will  read  r  "  Do  they  use  pitch  pine  for  the  decks  of  war 
ressnU ;  I  uDderstand  yon  to  say  that  pitch  pine  is  not  usuatiy  used  for  the  decks  of 
merch^t  veaaels;  ia  it  used  for  the  decks  of  warvesseUt — I  never  saw  it  used  for  the 
dwki  of  merchant  vessels.  Did  you  ever  see  it  used  for  war  vessels  I — Vea.  Is  it  usual 
tonaait  for  the  docks  of  war  vesselsf— Sometimes,  but  not  often.  But  notoften;  in 
fact,  it  is  not  usual  to  use  it  for  decks  at  all,  is  it  1  You  say  you  first  saw  the  Alexandra 
on  the  2Ist  March  t— Yes."  Then  he  is  asked  who  told  him  to  go  on  board,  which  I 
pass  from ;  the  date,  however,  will  be  material  for  auother  purpose ;  I  ask  your  lord- 
"hips  to  observe  it  now;  on  the  Slst  of  March  Block  first  saw  the  Alexaudra,  having 
been  directed  by  certain  American  gentlemen  to  go  on  board. 

Uylords,Mr.Qreen,atpagel02,t  sayawhat  he  saw.  He  says  that  he  is  a  ship-builder. 
I  shoold  say  that  that  is  hardlv  accurate.  He  said  at  first  that  he  was  a  sliip-builiier, 
but  ou  cross-examination  he  said  tliut  he  had  not  built  a  ship  for  twenty  years ;  that  he 
repaired  ships;  and  he  gave  us  a  singular  piece  of  inlbrmatiou  ;  he  said  that  in  his 
judgment  no  improvement  whatever  had  taken  place  In  the  building  of  ships  for  the 
last  twenty  years,  but  that,  on  the  contrary,  we  wer«  going  bock  ;  that  ships  were  not 
so  well  built  now  as  they  were  twenty  years  ago,  and  that  all  the  changes  which  had 
tOikeD  place  in  their  construction  were  not  improvements,  but  deteriorations.  That  ia 
a  matter  of  opinion,  and  of  course  he  is  entitled  to  hia  opinion.  In  the  middle  of  pa^ 
102,  as  to  the  bulwarks,  he  says :  "The  bulwarks  to  which  I  first  alluded  as  being  dif- 
ferent from  80V  other  vessel  but  a  ship  of  war  were  composed  of  very  thick  planks, 
three  inches  thick,  inside  and  out.  Lord  Ohibp  Baron.  What  was  itf — Itwaateak. 
The  Qobem's  Advocate.  What  was  the  thickuess  T — The  inside  and  the  ontside  planks 
~^  •Seeiwge  11.  TseepaBeJs!  ISeepsjeST!  lOt  WiC 
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WAre  three  iaolie*  thick  in  the  lower  part,  and  two  and  abulf  laches  tbiok  in  the  u)>tM>r 
part,aad  tfae.r  were  aboDttwo  aiidhalf feet  deep.  That  wonld  be  frou  the  de«k  t4> 
uie  top.  Do  i  iinderitand  from  yon  that  that  in  aa  uDnsiiaL  Uiickneas  fin'  a  Bi«rclwtit 
Teeeel  f — Yu.  Mad  slie  auy  maBts  T — She  had  three  miietB.  Had  she  a  proneller  T — Te« : 
her  propdler  was  under  water.  What  were  her  (iiuieasionsT"  Then  MgiTea  tb<l 
length  and  breadth,  and  the  tonnage.  "Did  yon  observe  bei  milderf— lie  mddcr 
wu  very  strong,  and  a  verv  thick  furmed  mdder:  nnuHaallrM.  Wae  it  thicker  Mid 
■tronger  than  would  be  used  for  a  merchant  vcsbcI  f— It  was.  Yuii  lutve  spoken  of  the 
bnlwarks;  did  you  observe  an ythiQe  about  the  bn]warks— any  Krran^ementa  made  for 
the  upper  part  of  the  bulwarks  to  be  fitted  up  with  anything;  T — I  disoovered  seTeral 
iron  Htanchions  for  hammock  racks,  which  were  not  put  up;  biit  there  wav  arrmage- 
ments  beiuKmade  for  thestaplea  to  receivethem.  They  were  on  board, bnt  there  were 
atkplesin  the  side  of  the  vessel  to  receive  theui."  I  think  that  th«t  is  a  mistake.  Itiiink 
it  Bhonld  be,  "  They  were  not  on  board." 

Mr.  Attobnkt  GmiBitAL.  No,  "they  were  on  board." 

The  Quekh'h  Advooatr.  Bnt  they  were  not  pat  up. 

8iK  HrOH  Caisnb.  That  may  be  so.  I  do  not  know  that  it  is  very  aiaterial;  but  1 
•honldhave  thought  from  the  "but"  that  it  should  run  "they  were  not  on  board." 

The  Quekn'k  AnvoCATE.  No ;  I  think  that  they  were  on  board,  hut  were  not  pnt  np. 
I  examined  the  witness,  and  I  think  that  that  wite  so. 

Sir  Huob  Cairnn,  I  have  iio  recollection  of  it,  but  I  should  have  tbon^t,  from  tbt 
oollocation  of  the  aentence,  that  the  "not"  was  left  out.  "What,  in  your  Judgment, 
were  the  hanimecik'racks  for? — For  kammooks.  Is  that  nsnol  ou  board  a  merchant 
•hipT — Very  aeld«m.  Did  you  obeerve  tba  aTraiiifement  of  the  deck;  was  there  anj- 
thing  pecnliarT — The  Hcnttles  or  hatchways  were  net  Hnited  for  a  merchaat  vaaael. 
Would  yon  tell  bin  lordship  were  they,  or  were  they  not,  of  the  eame  kind  as  yon  wonld 
find  on  bottfd  a  man-of-warT— Tee;  quite  eo.  They  were  of  the  same  kindT — Aa  a 
noall  claw  man-of-war.  Did  yon  observe  the  engiaee  and  the  boilers  T — No;  theyirew 
onlv  partially  up.  Did  yon  observe  whether  there  wae  any  partionlar  spsoe  before  the 
boilers  I — Yea.  What  was  thatr~I  conld  not  aay  what  that  ^onld  be  ftppro^iatod 
for;  there  was  an  entrance  t«  it  by  a  narrow  scuttle,  not  auKcientl;  large  tor  a  hatch- 
way; it  would  suit  a  narrow  stairoase.  Was  this  particular  apace  berore  the  boil^ 
nantu  in  merchant  vessels T — Yes;  in  merchant  vessels  built  fnr  cargo.  Was  it  fitted 
fiir  ootrying  cargo T — No;  becanae  there  was  no  hatchway,  there  was  only  a  narrow 
■cattle.  It  was  not  fitted' for  carrying  cargo  because  there  was  no  hotchwayT — 
No;  it  was  only  wtiat  might  he  termed  a  narrow  scuttle,  which  does  not  come 
under  the  deuoinination  of  a  hatchway.  Did  yon  observe  the  forecastle  T — I  obserred 
that  it  was  not  fitted  as  a  merchant's  forecastle,  bnt  as  I  have  seen  yacbto  and  small 
vessels  of  war.  Let  lue  ssk  you,  did  you  observe  a  t-ooking  apparatus f — Yes;  there 
was  a  cooking  apnaratuB  in  the  forecastle  sufficient  for  one  hundred  and  Stty  or 
two  fannilrod  people.  Was  that  the  kind  of  cooking  apparatus  wliich  is  usual  on 
hoard  meruhnnt  vessetef — Only  on  board  of  passenger  vessels;  merchant  vessels, 
which  are  passenger  vessels,  have  as  large,  and  larger,  cooking  apparatus,  or  ships 
which  go  on  long  voyages  have  as  large.  But  a  common  merchantman  would  not  have 
so  large  an  apparatus) — No;  net  a  BmnJl  vessel  like  that.  Did  yon  observe  the 
cabin  f — Ym,  I  did ;  so  much  as  was  pnt  np  of  it.  Was  there  anything  pr.cniiar  in 
it  f — Yes ;  there  appeared  to  me  to  be  two  compartments,  which  would  either  be  fltt«d 
for  pantnea;  but  they  were  larger  than  pautries  are,  as  I  have  seen  pHrsers'  or  offi- 
owa  cabins,  and  also  the  cabins  of  medical  officers,  Gtt«d.  As  yon  have  seen  pursers' 
and  medical  officers'  cabiue  flttedt — Yes;  somewhat  similar  in  their  fittings.  What 
did  yon  iind  on  the  starboanl  side  of  the  cabin  t— There  were  two  sleeping  berths, 
each  with  a  bed-place,  and  drawers  under  the  bed  place.  Yon  found  two  eleepiug- 
loOToa  on  the  starboard  sidef — Yes;  they  are  bo motimee  called  rooms,  and  eometiiDes 
berths.  With  beds  and  drawers  underneath  the  beds,  yon  soy  T— Yes;  drawera  under- 
neath the  beds.  Was  there  a  third  room  T— There  wtw  a  third  room,  but  it  was  not 
appropriated ;  I  cannot  say  what  it  was.  Bnt  there  was  a  third  roomt — There  was  a 
■mall  room  fitted  ae  a  nantry,  which  I  mi^t  represent  as  being  at  the  font  of  the 
entrance  of  the  cabin.  Was  that  the  one  you  spoke  of  just  now,  or  another  one  t — No. 
Yon  have  epokeu  aA  to  the  starboard  side,  now  t«ll  me  as  to  the  port  side. — I  think 
there  was  one  cabin  with  one*  bed-place  on  the  port  side.  What  sort  of  a  room  wsb 
that  T— The  bed-room  was  similar  to  the  one  on  the  starboard  side.  What  kind  of  a 
room  did  it  appear  to  be  destined  fort— There  was  a  room  tiefore  the  bed-mom,  which 
did  not  appear  to  be  appropriated ;  I  could  not  say  what  that  was  intended  fur.  Was 
there  an  aft«r  cabin  f — Yes ;  »  small  after  cabin.  How  large  was  that  1 — Nine  or  t«i 
feet;  I  am  not  aure  abotit  the  exact  size.  Did  you  observe  the  deck  l>eauisT — Tbey 
were  cloaer  together  than  is  usually  required  in  merchant  veeselB." 

Then  I  find  that,  Jnst  at  .the  bottom  of  the  page,  aft«r  passing  over  soine  argntnent 
which  took  place,  the  Queen's  advocate  says:  "I  will  state  the  ign cation  first  to  yoar 
tordship.  The  witm-as  ueeil  not  answer  it.  But  I  was  about  to  pnt  this  nncation : 
'Was  die,  in  your  judgment,  uilapted  for  a  merchant  ship,  or  for  a  vessel  of  warT  " 
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Tlie Lord  Chief  BuoBMye:  "OrHorsnchtt  file QmcKX'e Adtocati.  YM,>nyl<nd; 
or  for  A  Ttwht.  Lord  Chibt  Baron.  The  uoD-adMitatloii  to  *  merchftnt  veoel  I  hmn 
already."  Then  I  think  notJilnit  farther  proeeeded  in  the  dlreot  esamhiMion ;  but  In 
the  craas-esaQunfttion,  at  page  IvS,*  your  lordebipn  will  see,  about  twelve  linna  down : 
''According  to  yonr  ezperienoe  in  yachte,  ore  the  hMnmochs  oocasicmiilly  put  np  on 
these  hammock  racket"  Be  Mys:  "Very  ramly."  "Do  they  ever  do  80!"  He  aays: 
"■I  have  fcnoirn  large  Baling  veteels  fitted  op  eomewhat  Bimllar.  Aod  fitted  with  con- 
venieDce*  for  pattiiiE  the  ^tnmooka  on  the  balwarkaT — Yes.  The  sole  object  of  that 
is  for  the  parpoee  of  ereater  cleanliness  amoog  the  men  T — Yea.  And  for  hariiiR  the 
hammoclu  pnt  from  below  to  air  theoiT — Yea;  and  there  is  another  object.  Theb 
original  intention  was  to  reeist  shot;  that  was  their  original  intention.  The  ot^eo^ 
when  it  is  need  in  a  yacht,  is  for  the  pornoee  of  airing  the  hammocks  of  the  men,  is  it 
notf — Yee."    Then  he  says  that  the  veesel  was  nnflnished  below. 

Then,  mr  loida,  tbete  is  Captain  Ingteflald,  who,  >t  page  58,t  abont  half  way  down 
the  page, la  aaked:  "Of  what  timber  is  she  bniltf— Prinoipally  of  teak;  her  apper 
worka  are  of  other  material ;  the  kind  of  wood  I  funnot  siactly  lay,  bnt  1  ehoold  coQ 
her  a  atcongly-hailt  Tenel,  cert^nly  not  intended  for  mercantile  pnrpoeee;  bat  she 
might  be  used,  and  is  easily  convertible  into  a  man-of-war.  And  iipeaking  of  the 
strength  of  the  -veeael,  is  she,  in  your  jnd((ment,  of  such  strength  as  would  be  adapted 
to  her  being  used  as  a  man-of-war  t — She  is.  Did  yon  And  whether  she  had  an  accom- 
modation for  men  and  officers,  such  as  would  have  to  serve  on  board  a  man-of-warl — 
She  hae.  And  as  regards  stowage  niom  and  the  buUding  of  the  vessel,  what  say  yoo 
to  that ! — As  reeards  stowage  room,  she  has  only  (towage  room  sufficient  for  the  crew, 
eonaidering  the  Berthing  of  the  crew  to  he  for  abont  thirty-two  men.  And  as  Tea«rda 
her  baild  senerally,  is  it  yonr  opinion  that  she  is  adapted  for  a  man-of-war!— ^e  is 
quite  capable  of  being  converted  into  a  mau-of-war  wlthont  having,  at  the  time  I  saw 
ner,  any  appearance  of  flttings  for  guns.  You  say  that  there  were  no  gnns,  or  immedi- 
ate prepaiwtions  for  cuns  t-^Tber«  were  none.  But  having  r^aid  to  the  hnlldlng  of 
the  yeaael,  might  she  or  not,  in  yonr  opinion,  be  fitted  for  gnnsP  Then  the 
Lord  Chief  Baron  says :  "  He  has  eoid  that  already,  that  she  is.  He  aold  that  she 
might  be  tued  as  a  yacht,  and  easily  converted  into  a  Teese)  of  war.  The  ATTORMET 
Gembru.  I  wish  particnlarly  to  call  his  att«ntion  to  her  fittings  to  receive  gnns.  The 
Lord  CHisr  Bakok.  He  has  already  said  that  she  is  easily  to  be  converted  into  a 
man-of-war.  The  Attorney  Qbnkiiai.  Inelsdjog  her  adaptation  to  receive  gtmst — 
8hB  is  of  entBcient  length  to  receive  gnns,  hat  withont  any  of  thnee  appiirteooncea 
vhich  would  indicate  that  gnns  were  ahont  to  be  pnt  on  boM^.  Would  yon  tell  as  to 
vhat  yon  refer.  Captain  IngleSeld,  in  speaking  of  the  apparl«nanceB  which  indicate 
on  absolute  intention  of  patting  gnns  on  boaidT — Ring-bolts  at  the  side,  and  plates  on 
the  decks  upon  which  pivot  gnns  wonld  turn.  Snt  Hugh  Cairnb.  There  were  none  of 
those.  The  Attorney  Qeneiui.  No  ;  he  says  there  were  none,  nnd  I  ask  him  what 
were  the  apportenanoes.  Wonld  there  be  any  difflcnlty,  in  yoTu  Jndgment,  in  adding 
to  the  ship  as  she  is  now  those  preparations  for  gnusT — No  difficulty.  The  'LORD 
Criet  Barok.  Not  only  no  difficulty,  but  it  conld  be  easily  doncT — Ensily  converted 
into  a  man-of-war.  The  Attorney  Qenbrai_  When  yon  speak  of  a  pivot  on  thedee^ 
do  you  speak  of  three  gnns  or  of  several  gnns  I — She  might  have  two  or  three  dItoi 
guns.  Would  she,  according  to  the  ordinary  arrangement  now-a-days  of  men-of-war 
of  her  size,  probably  carry  two  or  three  gnns  or  more  on  pivot  T — Probably  three  gnna. 
Woold  those,  according  to  the  ordinary  course  in  these  matters,  be  guns  TorylDg  in 
site,  or  guns  of  the  same  size  T — Of  varying  size.  Supposing  there  were  gnns  aotwrd- 
iog  to  the  ordinary  course  in  such  arraDgements,  wonld  the  smaller  gnns  or  the  greater 
niedominate  in  numberf — T  could  only  tell  what  guns  wonld  be  fitted  to  the  v^sel  by 
knowing  what  size  was  intended  to  be  pnt  on  board ;  if  they  were  smaller  guns,  they 
must  have  ports;  hut  if  gnns  of  certain  dimensions,  they  would  be  pivot  guns,  ana 
would  Are  over  the  bulwarks.  Without  portef — Without  ports.  I  suppose  if  it  were 
intended  that  they  should  Are  over  the  bulwarks,  the  bulwarks  would  be  constructed 
comparatively  low,  would  they  notT — Tes;  thoy  would.  How  did  you  find  the  bul- 
warks in  this  shipT — Low,  but  not  similar  to  the  bulwarks  ofgun  boats  in  our  service. 
Over  which  they  were  to  be  fired  T— Of  certain  dimensions.  The  Lord  Chirp  Baron. 
Those  were  low,  but  not  low  enough,  according  to  our  service,  was.  I  think,  yonr 
answerT — Not  the  same  description  as  those  in  onr  service;  tb^  would  be  fiying  dqI- 
»"rk».  The  Attorney  Qrnebal.  Bnt  wonld  there  be'  any  difflonlty,  without  proper 
gan-carriagos,  in  firing  gnns  otm  those  bulwarks! — It  would  be  entirely  dependent 
on  the  size  of  the  gnu.  But  with  a  proper  adaptation  of  the  size  of  the  guns  It  might 
be  done! — Certainly.  Abont  what  height,  so  fhr  as  you  recollect,  ot  gnn-carriage 
wonld  be  reanired  to  enable  the  gunners  to  fire  over  those  bulwarks  T — The  gun-car- 
fisgeand  slides  in  diffisrent  kinds  of  gnns  vary  verr  much  in  size;  therefore,  I  most 
know  the  kind  of  gnn  to  be  able  to  Judge  of  the  height  or  size  of  the  carria^.  It 
woald  depend  on  the  kind  of  gnn  T — Yes.  Bat  with  certain  kinds  of  guns  it  might  be 
donef—Pertectly." 

~~  ■SeepsgeW.  tS«*v<we33.  r  cjized  by  VjOOQ  IC 
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Tbea  he  U  crow-«xaniined :  "  Ou  what  ulcalation  do  you  aniTe  nt  the  ooaclnuoii 
that  this  TMsel  would  have  ac«onimodatioii  for  thirty-two  in  the  craw  T  Is  that  upon 
the  natul  navy  allowanoe  of  room  t — Ym.  The  length  of  her  in  the  lower  decks  iras 
thirty  feet  by  fifteen,  Kiving  nine  iocheB  for  each  man;  that  wonld  stow  tbirt}~-two 
mMt.  Yoa  only  give  nine  inohea  for  each  man  in  the  nat'jT — Nine  inches  only.  That 
ia  r^her  close  qnait«n,  is  it  not f — Yea;  rather.  Yon  say  that  the  veeael  waa  fitted,  for 
a  yacht,  and  is  OMily  oonTertible  to  a  veaael  of  war;  she  conld  be  oaed,  I  anppooc,  for 
mercantile  paipoeea,  not  merely  for  a  yacht,  but  she  was  capable  of  being  used  for 
mercantUe  pnrpoaea I — Ho;  she  was  not  capable  of  being  used  for  mercantile  pnTpoaea, 
beoanse  she  had  no  stowage  for  merohaniliBe.  What  state  were  her  cabins  in  when  yoa 
saw  berf — 'Dioy  wero  not  finished,  but  they  were  all  laid  oat  and  bulkheaded  t>ff ; 
beaidM  the  accommodation  for  men,  there  were  cabins  for  five  ofBcers,  a  captiUn's  cshiit, 
and  a  niesa-ptacc.  Were  the  cabins  fitted  np,  oi  did  yon  merely  see  the  partitions 
between  them  T — They  were  partly  fitted  np ;  sufficiently  to  distinguish  them  as  cabina. 
What  WM  the  difference  between  the  cabins  you  saw  and  the  sort  of  cabins  that  mifcht 
be  found  in  a  yacht,  supposing  she  was  to  be  uaod  for  that  pnrpoeet — No  difTeienoe.^ 

Now  that  is  the  whole  of  the  evidence,  I  believe,  with-regard  to  the  condition  of  the 
Teasel  at  the  time  of  the  seizure. 

Mr.  Baron  Channeli.  Captain  Inf^lefleld  spealcs  as  rogards  stowage  room  ;  he  astya 
that  then  is  only  stowage  room  snfflcient  for  the  crew,  considering  the  crew  to  be  sbont 
thlity-two  men ;  that  is  to  say,  if  the  vessel  were  manned  with  thirty-two  men  there 
would  be  st4>wage-room  enough  for  that  number  of  crew. 

Ur.  BlSDM  PiaoTT.  She  had  no  stowage  for  merchandise. 

Ur.  Babon  Crannell.  He  speaks  iu  another  part  of  the  berths,  or  fittioes,  being 
sufSoient  tor  a  great  number;  much  larger  than  thirty-two.  He  aleo  aays,  that  tbeie 
is  a  small  quantity  of  stowage  room;  and  either  this  or  another  wltueei  sl^a,  a  T«IT 
■mall  hatchway;  but  then  he  says,  that  there  is  stowage  room  for  a  crew  which  vroold 
oonstst  of  about  thirty-two  men  j  that  is  as  1  undetatand  it. 

8iB  HuoR  Cairns.  If  the  crew  were  there  they  would  take  up  that  space ;  if  they 
were  not  there  it  might  be  a  qnestion  of  occupyiuK  the  space  iu  some  other  'Wfty. 
When  your  lordship  speaks  of  the  hatchway,  the  other  witness  to  whom  youi  lordsbip 
has  reforred  said  that  light  hardware  might  be  put  in,  but  not  the  ordinsir  bulky 
goods  of  merchandise:  and  Captain  Inglefield  said  very  fairly  with  regard  to  the 
oabins,  that  of  course  looking  at  a  yacht,  where  there  would  be  a  ve^  large  creir  as 
oompued  with  a  merchant  vessel,  the  cabins  and  accommodation  of  that  kind  for 
men  were  Just  the  same  as  and  iu  no  way  different  from  the  accommodation  which  yon 
wonld  require  on  t)oard  a  yacht 

Kow,  my  lords,  the  question  seems  to  me,  upon  this  point,  to  resolve  itself  into 
ei:treniely  dmple  elements.  Of  course  we  must  apply  the  facts  of  the  case  to  the  con- 
stTDctlon  of  the  act  of  Parliament,  upon  which  I  have  made  the  observations  which  I 
had  to  make  to  your  loTdsbips,  and  I  now  refer  to  those  observations  for  the  purpoae 
of  applying  tlie  evidence.  With  regard  to  the  structure,  the  strength  of  the  bolwarks. 
and  the  sort  of  timber,  be  it  teak  or  anything  else,  I  apprehend  that  ifl  am  right  in 
saying  that  the  building  of  any  kind  of  vessel  is  not  within  the  act  of  Parlismeot,  thai 
is  a  matter  which  we  need  not  go  into  with  regard  to  the  question  whether  ber  con- 
dition is  an  offense  against  the  act  of  Parliament.  It  may  be  proper,  if  ynu  like  to 
look  at  it  upon  the  question  of  intent;  that  is  a  wholly  <liffereut  matter;  it  may  be 
proper  there  to  consider  whether  she  had  or  not  the  appearance  of  a  vessel  which 
conld  be  used  for  war ;  but  upon  the  first  nartof  the  cose,  namely,  the  question  whether 
there  is  the  equipping,  fittiug  out,  famishing,  or  aiming,  pointed  at  by  the  act  of  Par- 
liament, I  apprehend  that  the  straotiire  of  the  hull  is  irrelevant,  and  that  we  may  pot 
it  altogether  aside.  Then  over  and  above  that,  what  we  have  tu  consider  with  regard 
to  the  ship  is  this:  There  is  here  no  suggestion  that  there  was  auytblug  iu  prepara- 
tion whico  was  not  on  board,  except  it  may  be  (which  1  am  willing  to  allaw)  any  part 
of  the  maohineiy  which  may  have  been  required  to  complete  the  whole  machinery  of 
the  ship.  It  probably  is  to  be  taken  upon  this  evidence,  that  the  machinery  was  not 
entirely  on  board ;  but  a  very  groat  part  of  iC  was  on  board,  and  I  will  even  argue  the 
case  as  if  the  whole  had  been  on  board.  There  is  the  machinery,  there  arc  the  ham- 
mock nettings,  and,  if  you  like  to  add  tUeni,  tlio  tnostH. 

Now,  iu  the  first  place,  I  should  take  leave  to  submit  to  your  lonlsUins  that  it  is  not 
the  case  that  any  of  those  things  are  equipments  nf  any  sort.  ThoHe  I  apprehend  aT« 
really  part  of  the  ship  as  a  whole  ahip--part  of  the  ship  as  Aistinguishea  from  other 
things  which  might  be  added  to  the  ship  afterward.  The  machinery  in  a  ship  which 
is  to  De  propelled  by  steam  is  of  course  a  port  of  the  ship  without  which  she  can  have 
no  existence  as  a  steamship.  So  also  with  rogard  to  the  masts ;  so  also  with  regard  to 
things  like  the  stanchions  to  receive  the  hammock  nettings,  which,  according  to  tbQ 
evidence  of  Mr.  Green  himself,  are  things  which  in  their  original  iuvculion  no  donlit 
were  put  upon  the  sides  of  warlike  vessels  to  resist  shot,  but  which  in  their  use  at  the 
present  day,  be  says,  are  used  on  board  merchant  vessels,  and  are  used  on  board  yachts, 
for  a  pnrpoae  which  is  a  very  intelligible  one,  faamely,  for  pnttiug  out  the  hammocks 
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■.a  diy,  and  to  air,  and  to  be  TontiUted  properly  at  the  side  of  tbe  ship.  1  ahonld  mj, 
[rben&ve,  if  it  were  neocwary,  tliat  those  ore  thlngB  which  r«allv  ore  put  of  the  itract- 
<e  of  the  ship.    But  it  is  not  neoeMory  for  me  to  arEoe  that  a 


lion,  in  IS  oquuiy  &[>suru  ut  i 
lite  ranipmenta,  when  we  fli 
□riginu  introdnction,  they  a 
ya^ts.    At  this  Ktage  of  the  t 


when  that  term  ia  nnid.  It  ts  absurd  to  suppose  that  the  machinery  of  a  ship  to  be 
propelled  by  steam  power  is  warlike  littings  of  that  ship ;  it  is  absurd  to  ntppase  that 
tbe  masts  of  the  ship  are  warlike  equipments  of  the  distinctive  oboraeteT  which  I  men- 
^...      "  ie  eqn^ly  absurd  to  snppoee  that  stanchions  Tor  hammock  nettings  ore  war- 

^_  _!._..  _g  gjjj  j||jj(^  whatever  mayhaye  been  the  reason  for  their 

now  Dsed  on  board  merchant  Teasels  and  on  board 

, _,. „ e  there  is  no  snegefltion  of  any  other  kind  of  addition 

o  the  ship,  or  of  work  done  npon  the  ship,  wliich  could  come  under  the  head  of 
"equipment"  or  "fitting  out."  I  say,  as  to  those  thines  which  aie  spoken  of  in  this 
compendioos  form,  that  there  is  not  one  of  them  which  could  be  properly  described 
as  a  warlike  equipment  of  any  kind. 

Bot  then  it  was  said  that  a  case  could  be  made  out  which  would  bring  the  work 
nther  done  or  abont  to  be  done  to  the  ahip  within  the  act ;  that  it  oonhL  be  shown 
tliat  there  were  guns  which  were  in  courseof  preparation,  and  which  were  intended 
for  tbe  ship. 

Ur.  Bakon  Fioott.  Before  you  psaa  to  that,  it  may  become  very  material  wbetiier 
the  word  "  not"  ought  to  Im  in  the  evidence  or  not,  because  that  ^)plie8  to  the  hant- 
mock  nettings.;  the  words  are,  "  they  were  on  l)oard." 
He  QtTBEN's  Advocatb.  At  what  page  is  that,  my  loidT 
Hr.  Baron  Fioott.  Page  103.* 

Sir  Uuon  Caibnb.  I  do  not  know  whether  my  lord  has  a  note  upon  that  matter 
Mr.  Attorkrt-  Qenrrai.  There  is  no  difference  in  the  notes. 
The  (joeen's  Advocate.  And  my  recollection  is  very  strong  npon  the  snitject. 
Sin  UuUH  Cairns.  I  do  not  at  all  suggest  it  from  memory,  but  merely  from  the  col- 
location of  the  words  used. 

The  Qoeen's  Advocate.  Uy  rooollection  is  that  the  wiluese  said  that  they  were  on 
board,  and  not  put  up. 

8i8  Hvan  Caibns.  Perhaps  I  can  save  trouble  od  that  point.  Tbe  staples  were  there 
to  receive  the  hammock  stanchions.  I  shonld  be  very  sorry  to  make  a  distinction  be- 
tween the  staples  and  the  stanchions  to  be  put  upon  the  staples.  I  should  say,  that  the 
staacbions  were  there,  which  were  to  be  received  by  the  staples.  Whether  they  were  on 
board  or  not,  there  Is  clearly  an  indication  of  ^  lnt«ution  to  receive  tbe  hammock 
stanchions ;  the  vessel  was  made  to  reoeive  hammock  stanchions,  and  I  am  quite  con- 
tent to  deal  with  it  on  that  footing. 

Mr.  Baroit  Cbabneli.  llie  staples  show  the  lutentiou,  whether  the  stanchions  were 
on  board  or  not. 

Sir  Huqh  Cairns.  Certainly,  my  lord,  and  I  do  not  think  It  at  all  proper  to  ro^ke  a 
distinction  between  the  two. 

My  lords,  I  was  going  to  refer  to  that  which,  of  course,  would  have  opened  a  very 
different  case  indeed  if  it  had  been  susceptible  of  proof,  and  if  It  hod  been  intended  to 
be  proved  by  any  proper  evidence,  namely,  that  guns  were  being  prepared  which  were 
intended  to  be  put  on  board  this  vessel  within  her  U^Joety's  duminloiis,  or  that  guns 
vere  being  prepared,  as  to  which  the  just  conclusion  was,  that  they  were  ititctiiled  to 
be  put  on  board  within  the  kingdom, 
nowytfnr  lordships  will  find  the  way  in  which  the  attorney  general  at  tbe  trial 

r led  his  cose  with  regardto  the  guns.  At  page  15,1- about  tun  liDee  from  tlic  bottom, 
sttomey  general  says :  "  You  will  also  have  evidence  as  to  Captain  Tessler,  equally 
and  under  like  circiim stances,  Inspecting  the  progiexs  of  tbe  Alexandra ;  yon  will  have 
tbe  fact  that  the  machinery  for  the  Alexandra  was  constructed  in  the  fonnder;  of  Messrs. 
Fawcett,  Pr«eton  and  Company,  and  that  one  large  gun  and  two  small  ride  swivel  guns 
verc  also  constmctcd  in  the  foundery  for  the  nni'pose  of  being  placed  in  and  forming 
imrt  of  tbe  armament  of  the  Alexandra."  Now,  my  lords,  the  Crown  thought  that 
ihey  were  going  to  prove  that,  which  I  suppose  they  conceived  was  not  a  very  unim- 
portoDt  part  of  the«aae  npon  which  the  Crown  detained  this  vessel,  and  claimed  the 
lotfeitare— namely,  that  three  guns  were  being  constmcted  by  Messrs.  Fawcett,  Pres- 
ton and  Company,  for  the  purpose  of  being  pmced  in  and  forming  part  of  the  arma- 
ment of  the  Alexandra. 

Xow,  the  evidence  npon  this  point  was  the  evidence  of  three  witnesses )  and  I'will 
tobe  leave  to  refer  vour  lordships  to  them  shortly.  The  first  of  them  was  Robinson,  at 
page404  He  ia  asked :  "You  are  a  Joiner,  living  in  Liverpool  T— Yes.  Youwerofor- 
nerly  in  the  employ  of  Hewrs.  Fawcett,  Prestou  and  Compaiiv  1 — I  was.  How  long 
Mace  is  it  ttmt  you  fiavo  left  i — 1  left  about  two  months  ago.  Was  it  your  business 
^ere  tomake  gnn-corriages  f — Yes,  that  was  my  employment.  LoedChik)'  Babom. — 
What  are  the  utunee  of  your  employers  t — Messrs.  Fawcett,  Preston  and  Coinpany.  Mr, 

'StopageST.  IS««page93.  ;SeepiieR2!. 
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JOTTES. — Wu  it  youT  bneineaa  to  make  (^un-oaiTiBgea  T — Sometimeti.  Do  yonrMDemlier 
mkldiiK  KDQ-caTTiactB,  or  helping  to  iii*ke  gon-cBirlBftea,  for  three  sniu  in  pMtioiil*r  t — 
Yea.  Wbftt  weie  tbe  gnus  that  yun  were  making  gnn-carriaKeBforT — PiTOlgans.  How 
mmy,  I  mean  I— Three,  W«a  there  one  large  pun ! — I  believe  tbere  waR.  And  two 
other  smaller  gaoB  T — Yea.  There  was  also  helping  to  make  these  gnn-caRiagea,  I  be- 
lieve,  a  man  niuneil  Joseph  Carter,  was  not  there  T — Yes,  I  knew  a  workmaa  by  thM 
name.  How  long  were  yon  employed  in  making  these  gnn-catriages  t — IwuTuiooalj 
employed,  not  constMitly  "  Then  this  is  his  orow-examination.  He  is  aaked:  "Mtwiiii. 
Fawcett,  Preeton  and  Company  are  very  extensive  engineers,  are  they  not  t — Yee.  TTiey 
make  a  great  many  steam-anginei,  do  they  not  I — Yes.  For  steam-TeBBels  t — Yea.  Th«y 
make  a  great  mnny  guoe,  do  they  not  I — Sometimes.  A  good  many  in  a  yoM  f — Yaa. 
And  have  done  «o  for  m»ny  years,  do  yoa  not  knowl — Yes."  Then  beaaysthat  he  has 
been  with  them  twenty-two  months.  "And  I  siippose  yoti  saw  a  good  many  guna  >a>de 
in  that  time  I — Yes.    And  gun-carriages  t — Yes.''^  Then  he  states  why  It  was  be  left 

Up  to  that  point,  therefore,  we  have  this  fact,  that  these  articles  wen  made  in  an 
eatablisfaiiumt  which  woe  proved  oHunit  to  be  one  of  the  mo»t  aztenairo  in  the  king- 
dom, making  hnodnds  of  gans  in  the  year,  and  st^am-engines,  and  ovorything  vrbicb 
cMO  be  done  at  an  extensive  wuiTi&ctaiy. 

The  Querm'b  Advocate.  Wu  there  any  evidence  of  that! 

Sir  HuaR  Cairmb.  Yea,  which  I  will  reiMl  at  tho  proper  lime.  I  do  not  wish  to  mis 
it  np  with  this  evidence.  In  »  mannftetory  of  this  kind,  this  witness  says  tbat  thiee 
gnns  were  made,  and  three  gnn-earriaf^  made  for  those  gnus ;  that  is  all  he  aaySr  «nd 
that  a  Mi.  Hamilton  looked  at  them, 

Now,  Carter,  at  page  41,*  says  that  he  is  a  Joiner  also  at  Liverpool ;  Uist  be  bad  been 
in  the  service  of  luesrs.  Fawoett,  Preston  and  Company,  and  had  leit  Uwlr  aerviee; 
and  abont  six  gneations  donn  he  is  aaked  this :  '■  For  some  time  beibn  'ifva  left,  in 
April  last,  were  yoar  masters,  Meurs.  Fawcett,  Preston  uid  Company,  makiDg  maebi- 
neiy  for  a  propoUer  boat  T— Yes.  Waa  the  l>oat  for  whioh  the  mMAinery  was  bring 
prepared  known  in  your  workshop  by  a  n  umber  T — Yes.  What  was  the  number  f — 
iSOS."  Then  he  was  »dted  whether  he  had  been  on  l>oaid  the  Alexuidra,  wUoh  does 
not  relate  to  the  gnns,  and  I  pass  over  page  43  and  come  to  about  fifteen  Unes  down  in 
page  43.i  "  Did  yon  hear  this  vessel  spoken  of  by  any  one  ot  those  gentlemen,  or  in 
the  presence  of  any  one  of  tboee  gentlemen,"  (that  is,  the  partners  in  theflmief  MsHns. 
Faweett,  Freaton  and  Company!)  "'>y  ""y  description,  except  No,  3209f— Ke.  WhUe 
the  machinery  was  being  prepared,  wore  yon  frequently  at  work  in  yomr  bwrineas  of  a 
carpenter  in  tlie  erecting  shop  T — Som^imes.  Is  that  the  shop  where  the  uachineiy  is 
prepared  and  fitted  for  the  vessel  t— Yes.  While  you  were  there  did  yoa  ovw  see  a  gen- 
tleman of  the  nsmeof  Hamilton  t— Yes,  I  have  seen  him  there.  Did  von  see  him  there 
frequently  or  seldom  1 — T  have  seen  him  there  pretty  often.  When  oe  was  there,  did 
you  see  whether  he  paid  attention  or  did  not  pay  attention  to  the  machinery  f — looald 
not  say  that  be  did  particularly  to  any  branch  of  it :  I  ooald  not  see  that  he  did  to  that 
brani^of  the  machinery  more  than  to  another.  Besides  tliat  machinery  which  washing 
prepared  for  the  No.  S^,  was  other  maohinery  for  vessels  being  prepared  in  the  same 
room  at  the  same  time  ( — Yra.  Do  yon  remember  while  the  macninery  was  in  progress 
for  tjie  Alexandra,  whether  any  gun  or  gnns  were  prwared  I — Yee,  tbey  were  preparing 
some  at  ^e  same  time  as  she  was  in  the  bnildlng.  I  think  yoa  said  some  carriages 
Jnst  now  T — Some  carriages  and  guns  were  prepared  at  the  same  time.  At  the  aame 
time  that  tbe  machinery  was  beuig  prepared,  as  I  understand  yon  t — Yee,  Was  it  any 
part  of  yonr  bnsinesB,  and  were  you  employf^  with  reoard  to  tbe  gun-cairisffes  and 
tho  slides  for  tboae  guns  T — I  was  working  at  them.  Yon  were  working  at  the  gnn- 
carriages  and  Blidest — Yes.  Yon  say  that  2309  whs  tbe  nnmlier  by  which  the  veaad 
was  called  T — Yes,  Was  there  any  number  connected  with  the  guVis  T — Yee,  each  gnn 
had  a  separate  number.  Lord  Chief  Baron.  Not  3S09 1— No.  Mr.  ATTOKKBr  Gkk- 
uRAi.  How  many  gnns  were  there  that  you  are  speaking  ofT — Three.  Onela^e  gun, 
was  it  I^Yes.  Andtno  small  gnna  f — Yee.  Were  the  small  gnns  rifled  or  not  T — Bifled. 
Yon  sav  each  had  its  nnmberT— Yea.  Was  there  a  number  on  the  gun-oarriagea  and 
slides  for  the  large  gnn  f — There  would  be  the  same  number  as  the  cans ;"  tliat  is  to 
say,  the  elides  would  be  tbe  same  number  as  the  guns;  "they  wonld  all  go  by  thesamt 
number ;  each  would  go  by  its  own  nnmber.  Do  yon  remember  whether  there  was  a 
nsinber  upon  Uie  gnn-earriagea  and  slides  fitted  for  the  large  guns  1— Tbe  same  numbtr 
upon  the  carriages  as  upon  the  guns.  What  was  that  number  T— That  1  will  not  say : 
I  win  not  be  positive  of  tbe  nnmber.  Lord  Cribp  Baron.  The  nnmber  on  the  gun- 
cwriage  waa  Uke  same  as  on  the  gnn  1 — Yea ;  exactly.-  Hr.  Attorney  Genrral.  Do 
yon  remember  any  of  the  numbers  or  not  X — As  far  as  opinion  went,  I  wotild  not 
swear  to  the  nnmber.  To  the  l>est  of  yonr  recollection  f — I  think  3305  aud  2S04  were 
the  numbers  of  the  small  gnns ;  of  the  large  one  1  would  not  say.  Hare  yon  any  recol- 
lection at  all  almut  the  uaniber  of  the  lot^  Runf — No.  One  way  or  the  other  T — Ke. 
As  to  the  mannfacture  of  the  guns  and  gun-caniages,  I  think  you  said  that  it  was 
*  Sm  pane  S3.  I  Sh  page  M, 


PABLIAMENTART  AND  JUDICIAL  APPKHDIK,   NO.  IV. 

le  machineryT- 

"  Wei«  they,  I 

lured  for  ose  in  the  wtme  vraael  as  tlie  niochiDery  or  not  I— That  1  could  not  baj  ;  tbm 
might  be,  or  they  miEht  not  be."  Then  lower  doirn  the  qoMtlon  is  pnt :  "  CtJ)  joo  tell 
OB  abont  how  high  the  larger  gnu,  whatever  its  notnber  laay  liavo  baen,  wonld  tttiuA 
on  the  ean-carri^te  T — It  wonld  ataud  about  four  foet-  And  the  amallor  ones  T — Abont 
three,  Ithink.   Yon  told  us  that  you  knew  Mr.  Sillem,  one  of  tbe  partnersf — Yes.  Was 


he  frequently  in  the  shop  of  his  own  finn  at  tbe  time  wben  tbis  machinery  and  tbe 
"  -wardT — Yes.  Did  you  notice  whether  he  did  or  did  uatpayany 
to  the  gunsT — They  wore  geneTall j  tliere ;  be  was  the  ]wincipal 
p«Kiier  in  that  line.    That  is  bis  line  I — Yea.    Have  yon  mod  from  time  to  time  Mr. 


in  nreparstlou  T — Yeft.    Have  yon  at  any  time  or  ttraee  heard  Hr. 
ratloDB,  either  in  tb       '  "  '     "~ ' — "" "  — 


particolsr  attention  to  the  guns  T — They  wore  geneTallj  tliere ;  be  was  the  ]winci] 
p«Kner  in  that  line.  That  is  bis  line  I — Yea.  Have  yon  mod  from  time  to  time  J 
Hamilton  with  Mr.  Sillem  in  the  shop  I — Y<«.  I  mean  at  this  time  when  tbe  machinery 

und  the  guns  were  in  nrepan  -     -    "        "  -■  —  '■' ^ i.-__i  .._ 

StUem  Bp«»k  of  allecatloDB,  ei 
connected  with  the  gnns,  in  i 
mark  that  he  could  make  improvements  in  tbe  compressor  serewB.  Ton  hsTe  beard 
Mr.  SilleDi  say  that  to  Mr.  Hunilton  I — Yts.  That  he  could  make  lmpr«v«n>enla  tai  the 
comprenor  screws  t — That  he  had  done  bo.  What  did  Mr.  Hamilton  o^  upon  that  T — 
He  thoflght  it  was  a  great  improvement  upon  tbe  old  onginftl  one.  Be  Mid  tbatt — 
Yeft.  Loiti>  CuiBV  ButON.  In  tbe  lock  I — No,  tfao  compremoc  acrews.  Mr.  ATTOBHKT 
Oekkrii-  Yon  told  ns  the  small  guns  were  ril1e«ll — Yea.  Do  you  remunber  *boDt 
what  time  it  was  that  the  easting  of  the  guns  for  tbe  carriage*  was  Koing  onT— It  wm 
•llgoing  on  together.  At  the  same  time  that  tbe  rifling  of  tbe  small  guns  was  going 
forwanlT — Yea.  As  to  the  rammer  and  sponges  for  the  (^nns,  vere  ttaoee  viade  in  the 
■ame  shop  T — No.  In  tbe  pattern  shopi — fes.  That  is  another  place,  ie  it  T— Yea. 
Were  thoae  gnn-carri^ea  ol  a  common  or  of  an  nnnsnal  kind  T— They  were  good  onea. 
Were  they  of  an  ardinary  dmcription,  or  were  t-hey  rather  dJiHoalt  to  eomtmotl — 
Kather  difflcnlt,  I  should  say.  Not  a  very  ordinary  or  cuttmon  daMTiptfamf— No.  Do 
yon  nmember  what  Ouiy  were  made  of  T — English  ebn.  And  of  what  wen  the  aUdea 
made!— Teak  wood.  Did  yon  happen  to  know  where  the  teak  wood  for  tbe  alldea  was 
obtained T— Yea.  WhereT— At  Mr.  Miller's.  At  Mr.  Miller'a  yaid t— Yes.  Dtdynaaee 
tbe  gun-carriagee  finished  I--  No,  they  were  not  quite  finished  when  I  left.  Had  they 
or  had  they  not  been  nearly  finished  for  sometime  before  you  leftt — Yea." 

Tben  on  croae-examiuation,  at  page  47,*  yonrlonlBbipa  will  see  this :  "Can  yon  tell  mo 
when  jon  leftT — Throe  or  four  months  siuce.  These  gentlemen  cany  on  bnalneaa  an 
cngineerB  and  funnders  on  a  very  large  scale,  do  they  not  T" — that  la  Meaara.  Fawoett. — 
"Yea."  Tbia  ia  tbe  oviilence  whioh  I  told  your  lordshipe  wonid  put  you  in  poaaeasion 
of  tbe  charaoter  of  their  works :  "  1  believe  they  have  eight  hundred  or  nine  hnndred 
workmen  employed  at  a  time  on  their  premises  T~I  dare  say,  If  yon  take  berth  yards 
into  conudeiation,  tiiere  would  be  more  than  that.  I  believe  they  moke  all  sorts  of 
nacbineryf — Yea.  Rioe  mills,  cotton  presses,  and  other  things  T — Yea,  all  aorta. 
And  tbe  hauda  {{enerally  are  pretty  full  of  work  t — Always  very  busy  since  I  bave  been 
then-.  I  anppoHe  yonr  work  ae  a  joiner  was  carried  on  under  one  particnlar  roof,  was 
it  not ! — Yes.  And  the  machinery  was  pnt  in  another  place  I — Yes.  And  there  waa  one 
placewhero  gnns  were  bored  t — They  were  bored  in  one  place.  And  tbey  are  conatkntl^ 
Doriog  gnna,  are  they  net ;  it  is  a  part  of  their  bnsiness  to  bore  guns  t — Yes.  And  if 
yen  go  into  the  yard  you  generally  find  a  quantity  of  gnns,  wfaicb  are  there  ready  for 
aalet-Oh,  any  aort  yon  like.  How  long  hail  yon  been  in  their  employment  before  yon 
Mton  th^oecaaionf — Abont  h  year  and  eisht  months.  Now,  you  said  thattheteok 
OB  which  yon  worked  came  from  Meaars.  Miner's  yard  f— Yea.  The^  are  dealers  in  tim- 
ber, Bie  they  not  T — Yea.  Teak  is  the  best  wood  for  making  alidee,  is  il  not  t — I  do  not 
know.  It  iaaagood  aaanyf — I  suppose  it  is  as  good  aaany.  la  it  commonly  emplt^ed 
for  making  slide  of  fjnns  t — I  cannot  say;  I  nevermade  any  slides  before  I  went  there." 
Bo  mnc^  ley  lords,  for  Carter,  as  to  whom  it  does  not  reqnire  argnment  to  say  that 
he  proved  nothing  whatever  except  tlie  fact  that  three  gnns  were  being  made  in  a 
place  when  a  gnat  number  of  otbers  were  being  made,  and  where  guna  of  all  aorta 
wsM  get^g  ready  for  aale. 

Uoagam,  my  Irada,  at  puce  48,t  wlioiaa  warehonaemun,  is  aaked,  "Wen  yon  for  any  ' 
IsDgth  of  time  in  the  service  of  Fawcett,  Preston  and  Company  T — Abont  a  year  and 
^nt  months.  In  what  department  of  their  works  were  von  T — When  I  first  waa  there 
I  was  pat  in  the  yard  aa  a  laborer,  and  after  I  had  been  there  a  short  time  I  was  pnt  in 
the  paeking.room.  Were  yon  in  tbe  packing-room  in  the  earlier  part  of  this  yearT — 
lea.  And  scane  time  before  t — Yea.  When  did  yon  leave  the  service  of  Fawoett,  Prea- 
toa  and  Compauy  I — About  tbe  same  week  as  Carter  left.  Some  time  before  you  left 
were  Paweett  and  Company  making  any  machinery  for  any  particular  ahipa! — Yea. 
What  kUimF— The  Alexandra  and  the  Phantom.  Were  they  making  gnnsT  Sir  Huoh 
Caiuhs,  Were  yon  engaged  abont  the  machinery  f — No ;  but  it  all  nod  to  oome  to  tbe 
t>aGkingr.room  before  it  went  out  of  the  yard,  or  was  sent  there.  The  Soucrron  GCM- 
■Ku,  Besidea  machinery,  were  they  making  gnnet — Yes.    And  gnn-corriagsaT — Yea. 
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And  shot  t — Sliot.  Aod  abcll  t— Yes."  Then  an  oMeetloD  ia  nudo  to  a  queatioa,  ftod  we 
pusoD,  wlthyonrlordiliip'BpenuusioD,  topa){e50,'kboDt  foarliDeedowa.  "  Wbowa» 
ID  the  lubit  of  wndiDe  yon  over  for  that  pnrpoBe  T'  that  is,  to  aoe  how  tu:  advanced 
)j[oods  were  which  had  to  be  packed.  "  Mr.  BradBhaw,  who  ia  in  the  paclcin^nMun 
along  with  me.  He  was  employed  with  yon  I — Yes,  he  was  emiiloyed  ia  the  packiog- 
room.  Youaaid  yoaor  MrBrodahaw  went  or  were  sent  over  T^Yuh.  Who  acnt  yon 
overt— Hr.BnidshawwtiuldtendineorgaliimBelf.  WhenyonnereBeDt,iTeniyoa  direct- 
ed aa  to  what  yon  were  to  inouire  for  t — For  saoh  a  nnmber,  iiOi).  You  were  to  iaqoire 
farS309t — Yes.  Fornhat  tnincs  were  yon  to  inquire,  iiWnti&ed  by  that  nnmberT— 
Evnythingbelon)(iiiKtothetnaciiiiiery."  Then  abont  twelve  lines  lower  down,  the  solici- 
t4w  genenu  says:  "Were  yoo  sent  for  machinery  for  that  number t — Yes.  And.  for 
clenches  and  bolts  T — Yes.  Yon  had  to  pack  them  f — I  took  them  up  myself:  Did  yon 
take  them  to  the  ship  I — Yes.  And  you  know  that  they  were  for  that  ship  by  that 
nomberl — Yes.  Did  yon  ever  hear  that  ship  spoken  of  by  any  one  of  the  portneiB  in 
the  oflloe  t — No,  not  by  any  one  in  the  oBlce."  Then,  my  lord,  a  question  arittea  as  to 
the  form  of  extuuioation,  and  we  pan  on  to  past)  51,t  about  six  lines  down.  The  nolici- 
tor  general  says ;  "My  qnestlou  is  tliia,  my  lord:  Did  Hr.  Speei^  who  is  stated  to  be 
the  manager  or  foreman  of  Fawcett,  Preeton  and  Company's  works,  give  the  w-itaeas 
any  orders  ivith  respect  to  those  thingsf  Sik  Huan  Cairns.  What  thingst  llie 
SOUCTTOR  Qknkiui,  Machinery,  clenches,  and  bolts.  Sir  Hugh  Caibni^  1  have  do 
oltleetioD  to  the  qticetiou  then,  if  that  is  all.  The  Solicitoh  Orn'kiui.  Did  he  give  yon 
Miyorderat — Yes.  What  were  the  orders? — To  see  if  the  things  wer?  rendy,  and  to 
taketbem.ifthey  wereready,  as  the  men  were  waitiugfortbeiD  ill  the  yard.  To  take  tbem 
where!— To  take  them  np  to  Mr.  Miller's  yard,  or  to  the  boat.  Or  to  where  1 — To  the 
gunboat  Those  were  the  words  of  Mr.  l^peersT— As  for  as  1  remember.  Sir  Kugr 
Cauuis.  As  far  as  yon  recollect  I — Yes.  The  Solicitor  Gbnerai.  Where  did  you  take 
them,  in  consequence  of  that  order  T — I  took  them  to  the  yard,  and  left  them  in  the 
stores  of  Millers  yard.  What  became  of  them  afterward  I — The  men  would  be  waiting 
to  oae  them,  when  I  got  there.  What  ship  was  It  t— The  ship  now  called  the  Aleiaadra. 
WaatheAlexoudi*  in  the  stocks  it  ought  to  be,  at  that  time  T— Yes.  Yon  saw  the  tfaui^ 
incoaseqaeikoeof  that  order,  taken  to  the  Alexandra  T—Yes;  the  men  have  been  orait- 
inx  for  them,  and  when  I  hare  taken  them  they  have  said,  '  Are  those  for  tlic  gaa- 
boati  f '  and  I  have  s^d '  Yes.' " 

My  lords,  nothing  oconrs  in  that  as  to  guns.  At  the  bottom  of  page  &l,t  if  your  lord- 
diips  will  be  good  enough  to  turn  to  it,  a  qneetiou  is  askeil  stiont  Mr.  Hamilton  ;  he 
was  In  the  works.  "Doyouknowa  personof  the  name  of  Hamilton  T — Yes.  Did  yon 
ever  see  him  there  f — Yes.  Wliom  wns  he  witht — tiometimes  alone,  and  sometime* 
with  Mr.  Sillem,  and  sometimes  with  Hr.  Mann,  but  he  was  more  ofteu  with  Mr.  MaQn." 
And  then  at  the  ton  of  page  52  he  ia  asked:  "  What  didbe  come  aboiitF'  That  is  object«] 
to.  "  Do  you  recollect  anything  hu  said  in  their  preoonce  in  the  packing-room  P  that 
is,  in  the  presence  of  membeis  of  the  firm  of  Fawcett,  Preston  and  Company. — "  No. 
X>o  yon  remember  anything  he  ever  did  in  their  presence  T — No,  except  examining  the 
shot  and  shelL  Did  he  talk  to  them  about  it  I — Mr.  Sillem  and  Mr.  Hamilton  were 
talking  abont  it ;  1  could  not  nnderstand  what  they  said.  Yon  did  not  hear  what  they 
--'-* '  they  were  talking,  aud  they  examined  the  shot  and  shell  T — Yes.  Did  their 
HTBation  stop  when  you  came  near  them  T — No,  I  did  not  notice  them  stop  their 
conversation."  The  Crown,  of  coorae,  had  been  ondor  the  inpreesiou  that  the  witness 
was  KoiDK  to  say  that  the  conversation  did  atop.  "  Have  yon  ever  seen  Mr.  Hamilton 
at  Miller's  yardT — I  met  him  coming  along  the  yard."  There  is  nothing  abont  guns  till 
we  come  down  to  the  bottom  of  page  52.  (  "  Do  yon  recollect  packing  any  of  the  guns 
that  were  made  at  that  timet— No,  not  thslarge  ones;  I  packed  the  smalt  ones.  How 
many  gnns  WMe  there  for  that  jobt — Intended  for  the  bout,  three."  That  is  objected 
to,  and  the  Mlleltor  general  aaya :  "  Yon  say  you  packed  the  two  smaller  guns ;  was 
ttwt  at  the  some  time  the  machinery  woa  being  made  for  this  boatt — Yes.  Do  you 
know  what  was  done  with  them  T — They  were  sent  down  to  the  Northwestern  Railway 
station.  Which  stationT — At  Wappin^,  In  Liverpoolt — Yea.  Were  the  corriaaes 
packed  as  well  as  the  guns  f — Ych.  Were  there  a  good  many  carriagesf — Yes.  I^w 
many  t — Sixteen  or  seventeen."  Sixteen  or  aoventeon  gun-carriages,  that  is  to  say,  of 
coarse,  for  the  same  nnmber  of  guns,  "  Did  yon  ever  hear  any  one  of  the  partners  of 
the  firm,  or  Mr.  Specra,  say  for  what  ahip  thoee  gnns  were  intende«l  t — No.  Lord 
Criep  Baron.  1  do  not  think  that  Speers  would  do,  except  in  giving  of  some  actual 
direction.  The  SoucrroR  Gknerai.  My  intention  wna  to  refer  to  what  he  said  in  rav- 
ing orders  as  manager.  However,  the  witness  says.  No.  Is  it  within  yonr  knowlMge 
how  those  packages  were  addreaacdt — They  were  marked  O.  A.  and  C-  B.  with  a 
diamond,  and  numltercd.  To  whom  were  they  addressed  t — To  Captain  Blakeley, 
" — ''  an,  London."    Therefore  that  waa  the  result ;  thoae  gun-carriages  were  sixteen  or 

Jeen  in  number,  including  some  particular  three  aa  to  which  it  was  the  fancy  of 

the  Crown  to  ask  this  wltuoss.  aud  the  lost  that  was  beard  of  them  was  that  they  were 

' -'  '■')  the  London  and  Northwestern   Rulway  station,  in  Liverpool,  directed  to 

•Seeptjeas.  1 8« psRe S8,  M»r  the  bottoin .  :Se»ps«s^>0  HJ 
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"  Cftptoia  Blakeley,  Camden,  Lfrndon."  Of  cootm  it  doM  not  nqnire  me  to  wgat  Hut 
tbere  is  not  in  the  Tbole  of  thnt  wbloh  I  bave  TMd,  which  I  bdieve  is  eveir  syllaUa 
with  rwud  to  the  gona,  ftoytliing  like  m  scintilla  of  eridence  that  tboee  gaaa  were 
intended  for  the  AlexMidra.  Thev  were  being  made  in  a  mMinfbetoij,  I  agree,  at  the 
ume  tame  as  the  maohineiy  of  tbe  Alexandra  was  being  made ;  bnt  there  is  nolhiog 
whatever  in  the  evidence  which  iii  any  way  cmwects  tnem  with  the  Alexandra,  or 
ibows  any  intention  so  to  use  them. 

When  wmt  evidence  was  given,  my  lords,  tbe  attorney  general's  view  of  it  in  reply 
your  loTdsbips  will  find  very  fair;  there  con  bono  objection  to  it  at  all;  it  is  at  page 
215." 

iir.  Barom  Brahwrlu  What  is  yoor  proposition  now  ;  Is  it  that  there  was  do  evi- 
dence to  go  to  thejnry  of  a  warlike  equipment  T 

Sir  Hugb  Caibxs.  No,  my  lord;  I  am  not  applying  for  a  new  trial.  The  Crown 
moves  for  a  new  trial.  I  say  that  there  was  no  evidence  in  point  of  fact  which  can  be 
laid  hold  of  on  a  mle  for  a  new  trial  npon  the  gronnd  of  the  verdict  being  against  evi- 
dence, or  against  tbe  weight  of  ovidence.  There  was  no  evidence  at  Ml  to  oouneat 
theee  gnns  with  the  ship. 

Mr.  BAROtf  BnAUWKu-  Are  we  to  nndcrstand  that  the  claimants  conld  be  oalled  as 

Sir  Kuan  Cairks.  I  do  not  know  that  they  oonid  not. 

Mr.  Baron  Bramwkli.  I  think  they  conld. 

SiK  Hl'OR  Caikms.  I  have  no  reason  to  sappose  that  they  oonld  not. 

Mr.  Attorney  OxMicitAL.  No  doabt  they  could. 

Mr.  Barok  Bkamweix.    I  am  very  glad  to  hear  the  attorney  general  say  so. 

Mr.  AiTORNKV  Qsnkrai-  Wb  have  always  snpposed  so. 

Ur.  Babok  Bramwell.  My  impreaaion  is  m,  nndonbtedly.  There  was  an  Hot  of  Par- 
liament in  the  moat  comprehensive  tonns,  enabling  parties  to  be  called  as  wltoeeies. 
There  was  a  doubt  whether  it  excepted  cTiminal  cases;  there  wns  a  doubt  whether  it 
applied  to  informations  in  the  ezcheqaer  for  penalties.  There  was  an  eipreae  statnte. 
Baying  that  it  shonld  not  bo  apply.  It  does  not  eeem  to  me  that  that  ezprees  statoto 
affect*  this  case.    I  think  that  the  parties  are  admissible. 

Ur.  Attormky  Uknkbal.  When  I  said  "  no  donbt,"  I  only  meant  to  say  that  we  hod 
Mm  entertained  a  donbt  in  our  own  minds.  I  did  not  at  all  mean  to  say  that  there 
misht  not  be  gronnd  for  one. 

Ur.  Barok  Bramwbix.  I  m^nnt  that  I  am  glad  that  it  is  matter  which  we  shall  not 
have  (o  discnsB  in  this  case.  Of  conrse,  when  one  is  considering  whether  a  verdict  is 
agsinat  the  witight  of  evidence,  I  cannot  help  thinking  that,  when  tbe  claimants  might 
have  been  calleil  to  set  the  matter  right  u^ou  their  oaths,  a  very  small  qnantity  of 
tridenre  would  be  snfBcient  to  justify  the  jury  in  finding  against  them.  However, 
fua  are  odilressing  yourself  to  the  weight  of  evidenoe. 

Sib  Hugh  CAume.  The  ease  of  the  Crown  here  is,  that  they  are  moving  for  a  new 
trial  upon  the  ground  that  the  jniy  have  found  against  the  evidence  and  against  the 
WfiEtht  of  evidence,  and  therefore  it  becomes  material  for  me  to  show  your  lordships 
*1iat.  iu  point  of  (iict,  that  evidence  was. 

^Ir. Barom   Bramwkli.  No  donbt;   I  only  wanted  to  see  whether   at  the  present 
uiument  you  were  addressing  yourself  to  this  point,  namely,  that  there  was  no  evidence 
"t  all,  or  to  the  other  question,  that  there  was  some. 
Sir  Hcqii  Caiums.  1  have  no  object  ita  contending  that  there  was  no  evidenoe  to  go 

te  tbe  jaiy.    1  have  the  verdict.    I  am  meeting  a  rule  obti^ned  upon  the  ground  that 

lie  verdict  «■■»  against  evidence. 
Ht.  B.tRoH  PiGOTx.  I  suppose  that  the  attomej' general  observed  to  the  jury  npon 

the  cluimaiite  not  bRiiig  called ! 
Sir  Huoh  Cairns.  Certainly,  my  lord ;  it  was  a  great  part  of  the  address,  as  I  shall 

ibnv  jDui  lordships  by  and  by  upon  the  other  part  of  the  case. 
Loud  Cmif.i'  Baieo^.  Do  you  remember  what  was  the  act  which  was  passed  to  settle 

ths  doubt  alxiut  the  parties  being  called  as  witnesses  T 
Ur.  KBMPLAr.  The  ITCh  and  I8th  Victoria,  chapter  122;  yonr  loidriilp  will  find  it 

lU  iu  the  tenth  voluuieof  the  Bxoheqner  Roirarts,  in  the  case  of  Tbe  Attorney  General 

«■  Kadluff. 
^^  B.iRdx  BitA^iwKi.i-  The  fifteenth  clause  enacts  that  "the  second  section  of  the 

»«t  of  the  fourteenth  and  fifteenth  years  of  her  present  Mi^esty,  chapter  99,  shall  not 

b^dceuied  to  apply  to  any  prosecution,  suit,  or  other  proceeding  in  respect  of  any 

offensa,  or  for  the  recovery  of  any  [lenaltiea  or  forfeitures,  under  any  law  now  in  force 

or  hereafter  to  be  made  relating  to  the  ouHtoms  or  inland  revenue." 
Lot"  Chiek  Baro-v.  With  respect  to  the  admissibility  of  witnesses,  in  the  ease  of 

•op  Attorney  General  n.  Radloff,  which  was  in  this  court,  there  was  a  difference  of 

opinion.    I  thongbt  that  the  witnesses  were  not  odmissiblc,  and  lord  Wensljdale,  who 

"M  then  ouo  of  the  barons  of  the  exchequer,  was  of  the  same  opinion.    I  rather  think 

tastmyhrothei;  Uortin  and  the  late  Baron  Piatt  were  of  a  different  opinion.    I  find  in 

"»  iDuglnal  note  the  following  words :   "  This  deoision  has  became  snperflnons,  the 


zoo  CLMUS    AOilXST   OBEAT   BBITAIN. 

logUlatare  liavimg  adoptod  luid  enacted  the  constniotiou  of  tiia  Chief  Baivn  mmI 
Batna  Parke.  Sw  tlw  I7tli  and  IBth  of  Victoria,  chaptsr  tS2,  RectioB  15."  Tbcn 
at  the  oihI  of  tbti  is  pot  tb«  eection:  "The  aecoud  section  of  the  act  of  tlie  Hth 
and  IQIh  of  Victoria  ittialt  not  be  doomed  to  apply  to  any  snit  or  prooeadiDg  ia 
respect  of  any  offetwtt,  of  for  tlie  recorery  of  any  pMiolties,  nnder  any  law  rrlatiitg  to 
the  coatome  or  inland  reveuue."  Thia  procBodiiig  le  nnder  the  foreif^u  enltstmeiit  act ; 
this  proceeiling  ia  inititutcd  lui  if  it  were  a  ciute  of  inland  revenne.  Yon  find  >t  ttaa 
end  of  tlie  ieveuth  aeotion,  which  creates  the  forfeitnre,  a  proTision  that  evory  sqc]i 
itbip  shall  be  forfeited,  and  that  it  itiall  l>e  lawfol  for  the  offlcere  of  castomi  and  excdse 
to  mnke  the  taizDre,  and  in  the  luauner  iu  which  they  are  empowered  to  seize  tor 
breaches  of  revenuB.  "And  that  every  such  ship  nnd  veaeel,  with  the  tackle,"  sod  so 
on,  "may  be  prosecuted  and  condemned  in  tho  liko  manner,  and  in  such  coarts  an 
abips  or  veweu  may  be  prosecuted  and  condemned  for  any  breach  of  the  laws  ta>d« 
for  the  protection  of  the  revennes  of  customs  and  exclae."  Now,  whether  the  imp«di- 
uient  aa  to  cidling  witnccees,  which  i«  continned  in  respect  of  the  cnstoma  and  excise, 
applies  also  to  ft  forfeiture  like  this,  is  not  Hljaolntely  f^ee  from  doubt ;  and  I  do  not 
think  it  at  nil  necessary  to  solve  that  doubt  here.  Tke  learned  attorney  jpnerBl  at 
the  tri^  atenmed  that  tlio  parties  mipght  be  cjjled,  and  1  did  not  think  it  neoeasaiy  to 
say  anything  about  that,  ouo  way  ur  tho  other. 

BIK  lIl'GFi  CjkiRNij.  No,  my  lord ;  the  qneetion  cort«.in1y  was  not  arguMl,  and  I  do 
'not  dcBiti)  to  address  any  argument  to  yonr  lordships  opou  it  now. 

Loifi>  CiiiKF  Bahok.  Tbe  argnuient  of  the  question  arose  eutirely  npon  the  law. 
and  the  attoruey  funeral  bod  lind  no  otiportunity  of  being  heard  upon  it. 

SiK  Hii»K  C'AinMR.  'Sane  at  all,  my  turd. 

Lord  Chief  Bahon.  Hut  I  certainly  shonld  have  some  difflcnlty  in  saying  that  the 
proportion,  either  one  way  or  tbe  other,  is  wholly  ft«e  fttun  donbt;  I  will  not  say  that 
(here  in  much  to  be  said  on  both  sides,  thoagh  there  very  of1«g  is ;  bat  I  tJliuk  that 
there  is  something  to  be  said  on  both  aides.  On  the  one  side  it  may  be  said  that  tbia 
proceeding  for  a  forfeiture  and  in  tho  manner  of  a  forfeiture  nnder  tbe  eastoms  and 
excise  laws  would  carry  along  with  it  that  if  the  defendants  may  not  be  witnesses 
in  tlie  one  caae  they  shall  uot  be  witnesses  in  the  other.  On  the  other  hand  It  may  be 
said  that,  strictly  speaking,  the  tliirty-eixth  section  of  the  act  of  ISth  and  19th  Victoria, 
chapter  96,  says  that  "  tbe  second  section  of  the  act  of  the  fbnrteenth  and  fifteenth 
years  of  ber  present  SlfJcBty,  chapter  99,  shall  not  be  deemed  to  apply  to  any  proaeen- 
tjon,  suit,  or  other  prooeetUng  in  iTspe«t  of  any  uffense,  or  for  the  recovciy  of  anj- 
penally  oi  forfeitnre,  nnder  any  law  now  iu  force,  or  liereatter  to  be  mode,  relating  to 
the  customs  or  inland  revenue."  TbiH  is  a  proceeding  for  a  forfoitnre,  and  althonzb 
the  forfeiture  is  not  under  the  law  of  the  coBtoms  or  excise,  the  proceeding  is  unt&r 
tho  law  of  the  cualome  and  excise. 

Mr.  AiTonsEv  Grsehai.  I  do  not  know,  my  lord,  that  it  ia  at  all  important  but 
perhaps  yonr  lordship  wonld  like  to  bo  infomied  that  the  act  troxa  which  yonr  lordKbip 
has  been  readinaierepealodby  a  subsequent  act,  uaniely,t1ie  20th  and  31at  of  Victoria, 
chapter  &l ;  and  the  fonrteentli  section  of  that  act,  which  stands  in  Ita  place,  is  in 
rather  dilTeient  words:  "Tbe  several  actu  which  declare  and  make  competent  and 
compellable  a  defendant  to  give  evidenc«  in  any  suit  or  proceeding  to  which  ho  may 
be  a  party  shall  uot  be  deemed  to  exteud  or  apply  to  defendanta  in  any  snit  or  proceed- 
ing instituted  under  any  act  relating  to  the  customs."    That  ia  the  langnags. 

Lord  Cnier  Baron,'  Then  yon  observe  that  the  offense  ia  certain^  not  under  the 
excise  laws,  but  tbe  mode  of  proceeding  is  under  those  laws.  I  do  not  know  whether 
I  make  myself  intelligible.  Theoffen&o  is  quite  apart  from  the  excise  laws,  bnt  tbe 
mode  of  proceeding  is  according  to  the  excise  laws. 

Tho  Qvekn's  Aqvociti:.  The  party  is  not  a  defendant,  iny  lord. 

StK  UUOB  Cairns.  I  think,  my  lord,  if  it  siiould  become  necessary,  the  matter  will 
receive  more  conaidetation.  At  present  it  does  uot  occnr  to  me  t<i  submit  any  argn- 
ment  upon  it  to  your  lonlshlps. 

Lord  CiiiKir  Babon.  Ur.  Attorney  General,  has  this  act  of  the  30th  twd  Slat  Victo- 
ria repealed  the  other  T 

Mr.  Attobnky  Oenkdal.  I  believe  that  it  has,  my  lord ;  bat  I  will  not  nndertake  to 
say  that  I  have  examined  it  so  hh  to  satisfy  myself  upon  that  subject.  I  am  told  so  by 
a  genlleman  attending  fh>m  the  customs. 

[After  a  short  lnt«rvaL] 

Mr.  ATTORmr  Okmkrai.  I  hope  that  yonr  lordshipwilltakeittbatitisnot  so  clear 
that  it  repeals  it  at  all.  I  was  certainly  informed  bo  by  a  (^tleman  whom  I  have 
every  reason  to  tnist.  I  see  there  is  a  repealing  sectiou  here,  bnt  it  is  of  a  fbrmer 
repealing  acL' 

•  A  qDHtlan  iroK  In  the  Coart  of  Sichaquer  in  Uiliiy  tnni.  ISM,  (a 

ant  aa  aiXtiiru  on  hia  own  bebulf  ondor  It  and  15  Vict.,  o.  B, ««».  S  anL  _    , 

OiDenlH.  OttoBadloff.il  (iDilomapRMCoattini.  tried  bafbre  the  Lord  Chief  Bann  Pollack,  hi  which  the 
defendanC,  being  t«de»d  w  K  wltDeaa.  wu,  on  ntileollDn  Uken,  njeclttd.  A  nile  fOr  a  new  trial  wu 
gruiled  on  thlB  point,  and  In  Kaat«rlenu  the  caae  vnt  ai^nied,  whm,  tbe  tsoatt  betn^  eqnallj  divided. 
DoJndGmmt,  and  tlie  role  diopped.    (10  Sichequec  Repotta,  p.  M.)    The  qneatloii  remafolog  la  donb). 
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Sm.  UuQH  Cjurns.  Thftt  may  be  aa  trfpimaat  for  some  othar  time.  At  preaent  I 
desire  to  ask  jodt  lordBbipo'  altantlon  to  a  very  Bimple  mottor.  Dunelv.  thia  matter 
about  Ih«  gans ;   Ifast  is  all  I  wn  deoliag  with  at  present. 


lo  Ifty  doira  *ay  rule  upoa  tlio  poiot.  It  may  nave  been  a  matter  foi  orgament,  but 
foa  took  no  objectioit,  aud  there  I  left  It.  It  appeals  to  me  that  the  stalnte  ii  not  re- 
pealed whiell  fon  first  referred  to,  and  that  the  20th  and  Slat  of  Victoria  apply  only 
to  coatoma  and  not  to  exciito  at  all.  Yon,  Hr.  Attorney  Gonotal,  and  I  have  something 
to  leom  and  couaider  before  the  next  revenoe  case  cornea  before  ua.  It  in  a  matter 
aboat  which  it  is  certainly  possible  to  say  a  great  ileal  on  both  Bldea.  I  do  not  offer  an 
opinion  one  way  or  the  other.  I  ahould  be  sorry  now  to  express  an  opinion  without 
heaiioK  the  matter  OTKOod. 

Sot  Huan  Caikks.  It  will  be  time  enoogb  when  the  time  comes  to  argue  that  qneft- 
tioD-  It  would  appear  to  me  certainly  to  )w  a  very  siagnlar  thing  If  in  a  cose  in.  which 
a  misdemeanor  is  created . 

LoKD  Chief  Bajion.  I  think  it  really  Briaea  in  this  way— the  forfeitare  here  h  not 
ooder  the  excite  lawa,  but  the  proceeding  to  enforce  the  forfeiture  is  to  bo  according 
to  the  proceedings  of  the  exdaelaws  in  cases  of  forfeiture. 

Sir  Hugh  Cairnb.  This  proceeding  is,  as  it  were,  carried  into  the  exoixe  octn,  what- 
Gva  tbey  may  say  upon  the  anl^ect.  I  was  only  going  to  say,  though  I  am  far  from 
viahlng^  ai^e  the  qnestton  now,  that  it  would  beavery  anrpriaiDgthing  If  it  ahonld 
tnra  out  that  in  a  case  where  a  misdemeanor  is  created,  and  where  the  proceeding  for 
forteitiire,  being  a  prooeeding  to  ran,  wonld  be  conclusive  agunst  nil  the  world  as  to 
the  &ots  which  are  necessary  to  foaud  the  prooeeding  in  ran — that  although  in  a  case  of 
mere  uiUdemeaniH'  no  one  would  contend  that  tiie  defendant  would  be  examinablu,  yet 
that  ho  would  be  eiamiDable  or  compellable  to  be  examined  in  a  case  of  a  prooeeding 

Mr.  Bjuwn  Brahwell.  This  is  to  be  observed,  that  ho  is  a  volunteer  to  a  certain 
extent  heie,  wheteos  if  indicted  for  a  misdemeanor,  he  would  not  be;  he  neetl  not  come 
and  moke  the  claim. 

Sib  Hdoh  Cukns.  Very  true. 

Lord  Chief  Babox.  There  may  boaselznre  of  property  to  the  amount  of  £10,000 
OT  £80,000. 

Hr.  Baron  Brauw]u.l.  Undoabtedly,  if  he  ia  indicted  he  cannot  escape  the  conae- 
([oence.    I  own  I  think  that  this  Is  a  matter  of  very  considerable  Importance. 

8ift  HCQH  Cairns.  Yonr  lordship's  observation  most  be  tokon  in  connection  with 
tbia,  tltoash  it  ia  (jnite  true  he  is  a  volunteer,  yet  if  the  argument  be  corroct  thut  ho  is 
examinabk,  then  the  Crown  conld  examine  him  whether  be  volnntoered  or  not,  and 
compel  him  to  attend  thoush  his  name  was  in  the  iufonnation. 

^  Ur.  Babom  Bbamwell.  That  would  follow.  I  own  I  think  thia  is  a  matter  of  con- 
■idlirable  oonsequence,  because  if  there  is  Boy  reasonable  evidence  to  go  to  the  jury, 
and  the  defendants  by  being  called  could  clear  it  up  and  say,  "  This  vessel  was  not  for 
the  Confisderate  States  at  sll,  or  if  it  woa,  it  was  not  to  be  armed  or  equipped  for  war- 
like purposes,"  that  would  make  a  short  end  of  it.  They  not  chooeiug  tcr  do  so,  the 
jdywooid  be  warranted  in  finding  against  them  tipon  comparatively  slender  evidence. 
Tom; mind,  it  would  have  been  mnch  better  to  have  done  ao,  instead  of  defending 
tliGsuelvee  in  the  way  they  did,  which  was  more  like  defending  themselres  ogaiDst  a 
case,  the  circumstances  of  which  they  were  unwilling  to  aver  to.  Why  ahonld  a  British 
merchant  come  and  defend  himself  m  this  way  if  be  was  not  doing  anything  ccntrary 
to  thelawT  Why  should  he  not  have  come  into  conrt  and  stated  what  the  actual  facts 
ivereT  Tbotwoiud  have  been  the  manly  thing  to  do;  and  he  not  doing  ao,  I  think  the 
j<uy  wotdd  be'waironted  in  Boding  ^^Inst  hlin  on  very  little  evidenoe. 

am  Hdqs  Caibmb.  Those  obaervations,  made  before  I  had  aprtrooched  the  consider-. 
:>tk>a  of  the  evidence  upon  the  ease  as  to  Intent,  are  very  difficult  for  me  to  meet. 

Ur.  Baron  Bramwbli.  Not  nt  oU;  because  it  may  well  be  that  when  yon  coroe  to 
look  at  the  avideuoe  yon  may  find  that  there  is  none,  or  none  snch  as  to  call  upon  th« 
P^rmi  to  give  an  answer. 

Seb  Hcoii  Cairms.  That  ia  onr  eaaa. 

Ui.  Babom  Bramwbu.  I  do  not  pr^udge  the  caw  againat  yon:  I  only  say  if  there 
^Bt  evidsBce,  that  would  have  been  uie  becoming  way,  in  my  Judgment,  to  have  met 

Sir  Hooh  CAinNS.  I  have  not  yet  approached  the  evidence  or  completed  my  state- 
ment upon  it,  or  snbmittttd  what  I  have  to  anbinit,  or  stated  the  reason  why,  suppoainK 
uoH  defendants  were  ever  so  exuninable,  in  my  judgment  there  was  do  case  to  oaU 

ItwutugHtcdbv  the  ccartthsttbepidntilinildlw  settled  by  lurtelaUve  enBctmeat.  ud  la  aooord- 
UMvltfthat  neEdMloD  the  thlTty.«lith  wctlon  of  (be  la  and  19  Vic,  c.  90,  was  InCmlnDed.  The  act 
°P*>Bdl!»V1et,c.9(,  did  not  extend  to  SooUand;  and  a  ^mlUr  qowtlon  UvioR  arfMii  there  nndei' 
<wliud1(Tiet.,e.!R,  wo.  l,aeaiTe*poiidlDB>iiHndnieDt  of  IhecDatDina  lewwu  made  brflDimdai 
vicL,  G.  tB,  aeo.  14.  ■ppUcabletotbesevanlacHinfttKerolkUniila  (he  law  or  erideBoe,  by  wbloh  the 
iitrtDdKit  wu  in  more  eipren  tflrme  exBlndeil  from  glvlne  oTldenco  la  my  eustomt  tiiKs  or  pn)oeedia;c 
in Mbich hs iBl);hl  be ■  party.    Both  Iho  amending secdong  nmalD  nnTepealcd.  /  'i^'ii^'toli^'' 
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npon  them  to  be  Dxamined.  Upon  tbe  fint  part  of  the  oaae  with  irhioh  klone  I  mm.  noir 
dealing,  the  case  as  to  the  gnus,  I  trUh  your  lordsMps  to  indulge  me  by  allowins  me  to 
show  what  the  codcIosIoq  was  that  waa  drawn  bj  the  attorney  general  liimseu  aa  to 
the  eTidence  npon  tbo  Bnbject  of  the  gone,  whiiin  alone  is  Ibe  evideuce  which  op  to 
thU  point  has  been  brought  before  your  lordabipB  npon  the  subject.  The  attomej*  gea- 
eral, at  page  SI5,*  said  this;  "Then  my  learned  friend  came  to  the  matter  of  the  guns. 
You  wonld  nndeistaud  from  the  question  put  to  the  witneBs  &om  the  workHhop  of 
MeMTs.  Fawcett  and  Company,  that  it  was  sappoeed,  at  least,  that  some  connectioo 
wonid  ba  traced  between  the  Alexandra  and  certain  guos.  Now,  I  am  bound  to  admit 
that,  Btrictly  speaking,  wu  foilnd  in  traoini;  that  connection."  1  will  read  Hometbing 
more  that  followed,  hut  at  this  point  I  ask  your  lordships,  Could  it  be  pretended  for  a 
moment,  nft^r  that  statement  hy  the  attorney  general,  or  after  a  state  of  thlnga  irhich 
warranted  that  statement  by  the  attorney  general,  that  there  was  any  neceaaitj  what- 
Bver  for  those  against  whom  this  occusatiou  is  brought  offering  themselves  to  be  ex- 
amined on  the  HubjectT  There  is  ttie  confession  of  tlie  attorney  general  himself  that 
they  had  failed  to  trace  the  connection,  and  lie  coupled  that  with  on  obeerration  which 
I  will  give  the  Crown  the  Irancfit  of.  I  vcill  shorten  what  he  says,  though  it  mns 
through  several  pages.  He  says:  "Althoughlambounil  to  admit  that  we  have  &iled  in 
proving  the  connection  between  the  guns  and  tbo  Alexandra,  1  have  to  set  against  that 
whatlomnowgoingtoputtothejury,"  The  attorney  general  proceeded  to  say:  "It  ap- 
peared in  evidence  that  there  bad  been  certain  drawings  of  either  those  guni  or  goD' 
carriages,  and  the  Crown  were  of  opinion  that  if  those  dmwings  were  produced  bodm^ 
thing  might  appear  upon  the  face  of  them  "  (there  is  do  evidence  that  anything  ivonld 
appear  upon  the  face  of  them)  "  which  would  be  material  to  Ibe  case."  And  then  the 
attorney  general  said,  being  in  ignorance  of  what  hail  passed  at  Che  trial  in  his  abaenee, 
that  notice  had  been  given  to  produce  those,  and  Fawcett,  Preston  and  Company  had 
not  produced  them  in  answer  to  the  noticci  The  attorney  general  was  ignorant  for 
the  moment  that,  in  the  course  of  tbo  examination,  while  he  was  out  of  court,  Fawcett. 
Preston  and  Company  had  been  called  upon  by  notice  to  produce  those  drawings,  and 
it  was  urged  by  council  that  no  proper  notice  had  becii  given  to  produce  theni,  and 
it  was  so  ruled  that  no  proper  notice  had  been  given ;  ana  accordingly  when,  duiing 
this  reply  of  the  attorney  general,  I  tooli  leave  to  interrupt  him  and  iuorm  him  of  that, 
the  result  was  this — at  page  2m  I  he  continued  his  oddrces  to  the  Jury  in  these  words : 
"  I  must  take  it  that  we  have  not  put  ourselves  in  the  i)ositi<ra  to  lusist  on  the  prodnc- 
tion  of  this,  and  indeed  If  we  had  done  so  they  still  might  have  withheld  it;  and 
inoatnuchas  the  witness  had  no  recollection  on  the  subject,  we  could  not  give  any  scoond- 
aiy  evidence  as  it  is  called.  You  have  it  that  no  strict  proper  notice  was  given,  and 
under  the  circumstance  the  drawings  were  not  produced."  The  attorney  general  in 
effect  said  this:  I  admit  that  we  have  fiiiled  utterly  in  proving  any  connection  be- 
tween the  guns  an<l  the  Alexandra,  but  1  wish  you  to  consider,  he  said  at  Brat,  tfaat 
there  was  a  document  that  might  have  been  produced,  but  was  not.  The  altumej 
general  finally,  very  fairly,  as  everything  he  said  and  did  upon  the  trial  was  fair,  said. 
■"I  am  bound  to  admit  here  that  we  had  no  right  to  call  for  the  prodnotion  of  that 
docnment."  And  there  it  ended.  That  was  a  complete  abandonment  of  everytbiog 
upon  the  qnestion  of  the  gnus,  as  if  the  ottomey  general  had  struck  the  count  upon 
that  subject  oat  of  the  information.  TheTeforo,  my  lords,  I  desire  to  take  Uiat  matter 
by  way  of  addition  to  the  observations  which  I  have  to  make  upon  the  condition  of  the 
ship  in  other  reepeots.  I  think  I  shall  have  your  lordships'  Judgment  that  we  may 
strike  out  of  the  ease  altogether  all  considerations  on  the  subject  of  those  gnns;  the 
matter  will  then  rest  upon  the  structure  of  the  ship  (which  I  have  already  addretsed 
your  lordships  npon,)  and  the  other  matters,  the  machinery,  the  masts,  and  the  ham- 
mock nettings.    I  have  submitted  all  the  observations  which  I  had  to  make  npon  ^m. 

liiat  ends  (and  I  regret  it  has  not  been  in  mv  power  to  do  it  more  ahorUy)  all  that 
I  have  to  say  upon  the  branch  of  the  case  which  relates  to  the  condition  of  the  ship 
and  to  the  woras  of  the  statute,  "  equipping,  fitting  out,  furnishing,  and  arming."  I 
have  DOW  to  deal  with  a  branch  of  the  case  altogether  separate,  bnt  which  opens  np. 
perhaps  more  than  the  first  port  of  the  case  did,  the  nuestion  of  the  evidence  mlied 
upon  by  the  Crown ;  I  mean  the  part  of  tbo  cose  as  to  the  intent,  the  act  of  Parliament 
requiring,  in  order  to  constitute  tbo  offense,  not  only  that  there  should  be  an  equipping, 
fitting  out,  fumiahing,  and  arming,  bnt  that  that  should  bo  done  with  the  intent  that 
the  ship  should  be  employed  by  one  belligerent  power  to  cruise  and  commit  hostilities 
against  the  other. 

In  coming  to  that  part  of  theorgnment,  j^onr  lordships  will' at  ouce.  I  think,  see  that 
the  question  of  Intent  is  immaterial,  if  my  view  npon  the  first  part  of  the  case  is  correct, 
if  the  view  which  I  present  to  yonr  lordships  upon  the  first  part  of  the  case  is  correct, 
namely,  that  there  most  be  an  equipment  or  an  attempted  eqnipment  of  a  warlike 
chanKt«r  in  ftet,  and  that  there  was  none  snch  in  this  case,  theu  the  secondary  queo- 
tion,  namely,  the  nae  that  was  to  be  made  of  the  ship  as  between  one  b^igerent  and 
another,  would  of  course  become  utterly  immaterial ;  it  is  only  on  the  supposition  that 

■aespite  tSO.  l9e*paielU.n(WT  UulMttain. 
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tiie  ship  was  in  k  oonclitloD  to  oompl;  with  the  eacller  part  of  the  cl«ase  tbnt  we  h«vn 
to  tipprosch  and  couaider  this  second  qnentiou.  Now.  with  re)(ard,  my  lords,  to  the 
^Mciat  of  intent  which  is  to  be  proved  in  a  case  of  this  description,  we  liavo  a  atate- 
Dunt  in  one  of  the  American  authorities,  which  I  am  very  willin){  to  lefar  to,  and  very 
vailing  to  be  governed  by  ;  I  mean  in  the  case  which  I  have  already  meutiuned  npoB 
another  point,  Qiiincy's  case,  reported  in  the  Appendix  to  this  book,  and  the  paj^  I  »,m 
DOW  referring  to  is  page  7S.*  Your  lordships  will  find  toward  the  top  of  page  79  the 
instructioDwnichtheconrtthonKhtshoiildiinQuincy'scase,  be  given  to  thejury  upon  the 
qaeslion  of  intent:  "We  think  th(»e  instructions  ought  to  be  given:  The  oSenae  con- 
■uls  principally  in  the  intention  with  which  the  preparutioDa  were  made.  These  prep- 
sratious,  accordinK  to  the  very  terms  of  the  act,  must  be  made  within  the  limits  oir  the 
United  States,  ana  it  is  equally  necessary  that  the  iiitentiou  with  respect  to  the  eniploy- 
Bient  of  the  vessel  shonld  be  formed  before  she  leaves  the  United  States.  And  Uus 
most  be  a  fixed  intention,  not  conditional  or  contingent,  depending  on  some  future 
■nauKementJi.  This  intention  is  a  question  belonging  exclusively  to  the  jury  to  decide. 
It  is  the  material  point  on  which  the  legality  or  criminality  of  the  act  must  turn,  and 
decides  whether  the  adventure  is  of  a  commercial  or  warlike  character."    Now,  the 


iDatructions  were  the  second  and  third  ocourrinz  iinmediately  before  that  at  the  bottooi 
■■■'--'  tkedo .      ..^.    . 


if  Che  jury  believe  tliat  when  the  Bojivar  was  fitted  and  equipped  at  lialtimore,  the 
owner  and  eqaipper  intended  to  go  to  the  West  Indies  in  search  of  funds,  with  which 
lo  arm  and  equip  the  said  vessel,  and  bad  nojlresenl  inlenlion  of  using  or  employ  inji;  the 
■aid  vessel  as  a  privateer,  but  iuteuded,  wlieu  he  equipped  her,  to  co  to  the  West  Indies 
to  endesvoi  to  raise  funds  to  prepare  ber  for  a  cniiso,  then  the  duiendant  is  not  gnilty. 
Orifthejury  believe  that  when  the  Bulivarwasequipped  at  Baltimore,  and  when  she  left 
the  United  States,  the  equipper  had  nofiied^ialeiUUia  lo  eaiplog  her  a«,a  privateer,  but  hod 
snishso  to  employ  her,  the  f ulQlbnent  of  which  wish  depeniled  on  his  ability  to  obtain 
fuads  in  the  West  Indies  for  the  purpose  of  armioK  and  preparing  her  lor  the  war,  then  the 
defendant  is  not  guilty."  The  court  thought  that  those  instructions  should  he  given 
with  that  comment  upon  them  which  I  have  read  to  vour  lordships. 

Uy  lords,  in  addition  to  that,  1  will  show  your  lordships  the  view  that  was  token  at 
the  trial  by  the  learned  attorney  ^neral  as  to  the  character  of  the  intent  that  was 
Decessary  in  this  case.  Yonr  lordships  will  find  that  at  the  close  of  his  reply  at  page  236,t 
ibuQt  sixteen  lines  from  the  top  of  the  page,  the  attorney  general  sayti  to  the  Jury:  "  I 
»>![  you  to  give  your  oonclusiou  in  this  case  on  the  uvidoncc,  and  1  will  state  at  once 
what  I  intended  to  have  stated  a  little  earlier,  that  so  far  I  agree  with  my  learned 
hiend  that  the  intent  most  be  an  intent  of  one  or  mure  having  at  the  time,  tjio  means 
tad  opportunity  of  forwarding  or  furthering  such  intent  by  acts.  I  agree  that  aoy- 
thinfr  else,  caUed  an  intent,  or  that  which  would  be  called  an  iuteut  in  the  mind  of  any 
peraon  not  of  this  description,  must  be  treated  properly  ae  a  mere  wish,  imagination, 
ST  desire.  By  'intent,'  undoubtedly  the  act  means  practical  intent."  My  lord,  that 
WM  mare  especially  with  regard  to  a  question  which  arose  lu  the  course  of  the  trial,  as 
to  whether  the  intent,  even  if  proved  to  have  been  in  the  mind  of  any  person,  such  as 
■  Torkmanoranagent,  whohadnot  himself  the  power  of  control  ovei  the  ship,  who  had 
not  the  means  of  omeringher  course  or  her  employment  himself,  whether  an  intent  of  that 
kind  would  be  nufltcient,  and,  an  far  as  I  undurstaud  the  words  wtiicti  J  have  read,  we 
*cte  agreud  ultimately  that  the  intent  of  a  person  of  that  kind  would  not  be  enough ; 
it  must  be  an  intent  entertained  by  some  one  who  haa  the  power  to  give  eSTect  to  the 
inlcuU  being  a  person  having  the  ordering  and  control  of  the  vesBelT  Well,  my  lord, 
tiist,  I  tbluli,  leads  one  to  observe  that  it  is  of  course  almost  upon  the  surface  of  a  case 
of  this  kind  that  we  should  have  a  right  to  require  the  Crown,  in  alleging  an  intent  of 
tliia  sort,  to  state  who  it  is  who  ii  said  to  have  entertained,  and  to  have  narbored  the 
intent.  A  great  number  of  persons'  names  were  mentioned,  both  in  the  information 
snd  in  the  course  of  the  trial.  There  was  the  name  of  Mr.  Miller,  the  ship-builder ;  there 
were  the  uamee  of  the  firm  of  Fawcett,  Preston  aud  Company ;  there  were  the  names 
*  of  another  finn  which  your  lordahips  have  beard  of|  Fraaer,  Trenholm  and  Company ; 
■nd  there  were  the  names  of  ceartain  other  persons  who  did  not  belong  to  either  of  those 
^nua,  and  we  certainly  did  complain  at  the  trial  of  the  courae  which  was  taken  hy  the 
Crown  in  this  matter.  We  complained  that  the  Crown  in  opening  their  case  did  not 
at  ^  to  nse  a  Scotch  phrase,  coudoaeend  upon  any  one  or  more  of  all  those  pemons  as 
the  one  who  euterlAined,  or  the  more  than  one  who  entertained  this  Intent.  The  Crown 
"■"iplj  sold,  we  will  show  you  a  great  deal  of  evidence  of  something  done  by  one  per- 
"^1  sod  a  great  deal  of  evidence  of  something  done  by  another  person,  and  it  will  be 
IWe  clear  to  yoa  that  some  one  intended  to  do  that  which  we  allege,  and  you  may  pick 
*iid  ebocae  and  decide  fbr  yourselves  among  whom  the  intent  existed. 

It  is  on  this  part  of  Uie  caae  that  I  desire  to  state  to  your  lordaliipa  the  grounds  opoa 
'Dich  we  contend  that  this  was  a  case  in  which  it  was  in  no  way  incumbent  upon  the 
^Mnts  for  whom  1  appear,  even  if  tiey  were  examinable  aa  witnesses,  to  tonder 
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thomselvesforesamiDatian.  My  1or<)ii,if  IweramoTiDghereforBDowtrisI;  if  Iweretbe 
piirt;  moviug,  ftnd  not  the  Croirt) ;  if  1— baviog  had  a  verdict  passed  aeaiiiHt  me,  hold- 
ing that  the  facta  alleged  against  me  In  the  iatbrmation  were  provevf— were  moTine 
for,  a  new  trial,  and  came  before  joar  lordshipB  with  a  critical  ezaminatioa  of  the  cti- 
dcnce  that  was  given  iu  the  caae,  ai»l  said,  This  witncKs  does  not  prove  the  case  to 
demoDHtration,  aud  that  witneM  a(liU  verj  tittle  to  what  the  fint  hna  said,  and  i£, 
<^a^eflllly  weighing  the  words  of  the  wltnesMS  for  the  Crown,  I  said,  now  apoo  that 
evidence  I  call  upon  yoar  lordabipN  to  ui;  that  the  ca«e  was  not  proved,  and  tbat  the 
Jury  ought  to  have  returned,  a  verdict  af;aiiiat  the  claimantA,  1  then  could  undeistand 
the  conrt  saying  to  me,  Are  yon  in  a  position  to  maiutain  an  argotaent  of  that  kind; 
would  not  it  have  heen  better  for  yon,  if  there  were  any  doubt  aliont  it,  if  the  matter 
could  havo  admitted  of  any  doubt  or  argument,  to  have  at  once  removed  that  doubt  by 
putting  the  clainianta  into  the  box,  and  having  them  ciamined,  and  so  removing  tbe 
doubt f  That  would  bo  an  observation,  the  weight  of  which  would  naturally  be  felt: 
but  when  I  am  coming  here  to  show  cause  against  a  rule  obtained  by  the  Crowu,  when 
I  have  received  the  verdict  of  the  jury  in  my  favor,  when  the  Crown  challengo  that 
veniict.  Bud  say  it  is  against  the  evidence,  or  aigainst  the  weight  of  evidenee,  the  Crown 
having  had  the  opportunity  of  lajjing  before  the  juiy  the  whole  of  their  viowaaa  to  the 

altogether  altered.    The  question 
upon  this  evidence  that  it  was  in 

elusion  in  returning  a  verdict  for  tlie  clainiMita,  and  tliat  the  jury  on^bt  to  have  c 
to  a  different  conclusion!  The  Jury  having  given  a  verdict  as  they  did,  knowing  that 
the  defendants  were  not  examined,  and  having  heard  every  ohscrvatioo  that  cumd  be 
made  upon  that  ciroumstanoe  of  their  not  being  examined,  is  it  to  be  said  on  the  part  of 
the  Crown  that  the  verdict  is  against  evitlence,  and  ougbt  to  be  set  aside  by  your  lord- 
Kbips  npou  that  ground  !  At  the  trial  I  maintained,  and  I  take  leave  to  say  to  Tonr 
lordships,  that  where  the  Crown  proceeds  for  a  forfeiture,  or  in  the  case  of  a  tuiade- 
meanor,  no  matter  whether  the  defendauts  can  be  examined  or  not,  it  is  the  duty  of 
tbe  Crown  to  prove  the  case  which  it  alleges.  I  do  not  say  to  prove  it  to  demonstration 
jn  the  way  that  a  prdpoaitiou  of  mathcmatica  is  proved,  but  in  a  way  to  commend  itaelf 
to  the  mind  of  any  renaonable  man,  and  that  it  is  not  open  to  the  Crown,  in  pmp«rly 
conducting  a  trial  of  the  sort,  to  say,  We  will  launch  unr  esse;  we  will  show  yoa  that 
which  is  merely  a,  scintilla  of  evidence  to  go  to  the  Jury  ;  it  is  nothing  like  enffieienL 
We  agree  it  is  not  Boything  like  sofflcient  proof,  but  If  yon  find  that  the  dnfi^udaiitB  do 
not  come  forward  and  clear  themselves  of  the  charge  we  make  against  them,  we  call 
upon  you  to  find  a  verdict  for  the  Crown.  I  hope  the  day  will  never  come  when  that 
course  will  receive  saDction  troai  any  one  sitting  in  your  lordships'  place  of  judgment, 
as  I  am  satisfled  that  it  wonld  never  receive  sanction  ftom  any  jury  before  whoni  anch 
a  case  might  be  tried. 

Now,  in  allowing  cause  against  a  mle  which  asserts  that  the  verdict  is  against  the 
weight  of  evidence,  I  must  state  this  to  your  lordships.  We,  at  the  trial,  not  onlv  main- 
tained that  the  evidence,  as  it  was  Kiven,  did  not  prove  or  approach  to  proof  uf  the 
case  of  the  Crown,*bnt  we  challenged  the  credit  and  credibility  of  the  witnesses  exain- 
tued  upon  the  triaL  Of  courae  we  may  have  done  that  without  sufficient  gronnd,  or 
with  sufficient  ground.  I  say,  and  submit  with  confidence,  that  we  did  it  upon  gronnd 
that  was  amply  sufficient.  The  wituessus  examined  u])on  the  trial,  upon  this  pwt  of 
the  case,  are  eight  in  number — five  of  them  were  workmen  who  were  discharged  from 
the  works  of  Measra.  Miller  or  Messrs.  Fawcett,  Preston  and  Company.  Of  course  that 
would  not  be  concluaive  against  them.  Two  more  of  the  eight  were,  l>eyoud  all  diapnt« 
or  controversy,  spies  aud  informers,  and  they  were  aomething  more  than  spies  and 
infomiera;  they  were  peraous  who,  in  order  to  obtain  their  information,  had  affected  to 
act  as  if  they  were  assistants  of,  and  sympathizers  with,  those  from  whom  they  were 
seeking  their  information.  The  eighth  remaining  witness  was  one  described  by  my 
leametl  &iend,  the  attorney  general,  here,  as  a  very  straightforward  witness,  whose 
evidence  was  not  in  any  way  £akeu.  He  was  a  person  whose  evidence  I  will  give  yoni 
lordsliips  In  detail,  and  as  to  whom,  I  venture  to  say,  we  were  entirely  correct  in  impnt- 
Ing  to  blm  what  we  did :  that  his  evidence  was  evidence  which,  upon  the  point  upon 
which  it  was  material,  was  utterly  incredible. 

Now,  before  I  go  into  a  reference  to  the  evidence  of  those  light  witnesses,  I  may  stato 
that  there  were  some  matters  in  the  case  which  were  beyond  all  dispute.  In  the  fiirt 
place,  as  regards  tbe  place  where  this  ship,  the  Alexandra,  was  lying;  as  regards  tbe 
work  that  was  being  done  upon  her,  and  as  regards  the  work  in  preparation  for  her, 
the  engines,  and  the  sonnets  of  the  engines,  in  the  works  of  Messrs.  Fawcett,  PreetOD 
and  Company,  there  was  this  remaikabta  fact:  the  whole  thing  was  perfectly  open. 
The  witnesses  who  had  the  charge  of  the  yard  where  she  was  building  said  tliere  was 
no  particular  pass  required  for  any  one  to  come  in ;  any  one  was  at  liberty  to  coioe  In 
who  wished  tosee  anything  in  the  yard ;  there  was  no  concealment  practiced;  theinat- 
ter  was  open  to  the  light  of  day.  8o  also  with  regard  to  the  works  of  Messrs.  Fawcett, 
Preston  and  Company,  we  have  it  upon  the  evidence  that  persons  wishing  to  see  tbe 
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works  were  aUowed  to  come  in,  and  b  great  nnmbet  of  peopi*  were  In  the  habit  of  eom- 
ing  In,  and  looking  about  and  eeeing  everj'thiDE  that  traa  going  on.  Of  counie  tha 
matter  was  etitl  stronger  when  the  ship  was  taken  out  of  the  ford  of  MeBsrs.  Hiller, 
snd  removed  to  Toiteth  dock,  one  of  the  principal  docks  in  Liverpool,  where  the  work 
VSB  continued  npon  hei  till  she  was  ultimately  aeiied;  the  whole  thing  was  done  in  a 
public  dock.  And  this  fact  is  the  mere  important  when  it  Is  observed,  as  whs  perfectly 
clear  upon  the  trial,  that  wbUe  this  was  being  done,  it  was  well  known,  publicly  known, 
that  exertions  were  beins  mode  to  anorrel  with  the  conatraction  and  preparation  ot 
ships,  wherever  those  conoemed  for  tlie  United  States  govemmeut  tbooghC  they  oonld  ' 
do  it ;  that  proceedings  bad  been  taken  or  threatened  witb  Kgord  to  the  other  sMp*  I 
have  mentioned.  And  therefore  it  was  perfectly  notoriotis  In  the  neighborhood  wfiei* 
the  ship  was  building,  that  any  breach  of  the  law  would  be  made  tite  subject  of  pro- 
ceedings if  it  could  properly  and  safely  be  done. 

The  persons  as  to  whom  I  must  ask  your  lordships  to  conrider  the  evidence  for  th« 
pun>ase  of  seeing  who  it  is  among  them  all  that  could  be  said  to  have  liarboi«d  the 
lUej^l  intent  which  is  relied  upon  in  this  port  of  the  case,  are  the  following:  There 
was,  Qrat,  Mr.  Miller,  who  was  the  builder  and  the  owner  of  the  dockyard ;  in  the  sec- 
>  ODd  place,  I  put  the  firm  of  Messrs.  Fawcett,  Preston  and  Company,  whieh  conaiated 
of  a  number  of  members,  and  I  will  take  them  separately;  in  the  third  place  there 
were  a  body  of  names  whom  I  will  take  together,  the  firm  of  Messrs.  Fraser,  Trenholm 
ud  Compauy,  and  three  gentlemen  who  were  proved  to  be  In  communication  with  t^at 
firm,  namely.  Captain  BuDoch,  Mr.  Tessier,  and  Mr.  Hamilton. 

Now,  my  lords,  there  is  a  considerable  part  of  the  evidence  which  I  can  entirely 
relieve  your  lordships  of,  because  upon  that  there  will  be  no  controversy  between  my 
learned  Mends  and  myself.  1  nune  that  the  evidence  in  this  case  showed  that  the 
firm  of  Fraser,  Treaholm  and  Company  were  persons  wbo  bod  communications  with 
■nd  traueaeted  business  for  that  goveniment  which  is  called  the  Confederate  States  of 
America.  The  budneas  they  were  proved  to  have  transacted  for  the  Confederate  States 
of  America  was  the  business  of  bankers;  they  made  disbursements  upon  their  order, 
and  the  other  three  persons,  whose  namea  I  have  mentioned,  Captain  Bulloch,  Mr.  Tes- 
sier, and  Mr.  Humilton,  were  proved  to  have  had  intercourse  and  ooraniunioation  from 
time  to  time  with  Messrs.  Fraser,  Trenholm  and  Company,  chiefly  npon  those  flnancial 
tffiiin  of  the  Confederate  States.  Therefore,  I  do  not  propose  to  read  ouy  of  the  evi- 
dence as  if  there  were  a  controversy  upon  that  point;  my  proposition  wduld  be  that 
that  is  entirely  immaterial  to  the  case  ttiat  I  have  to  present  with  regard  to  the  veaset 
sad  those  concerned  with  her.  1  deny  that  there  was  any  kind  of  conneotion 
pnved  between  Fraser,  Trenholm  and  Company  and  the  Alexandra,  and  that  is  the 
point  to  which  we  have  to  direot  our  attention, 

Uy  lord,  I  will  take  first,  with  your  lordship's 
I  will  call  the  discharged  workmen  from  the  wonks  ui  -lumc^  ui  ui  iriiMHir,  hduiiuiiii, 
utd  Company;  and  when  I  use  the  phrase  "discharged  workmen,"  I  will  state  what  I 
mean  by  the  phrase.  8ome  of  them  were  diw'harged  because  they  were  said  to  have 
been  dmnk,  although  of  course  the;  contended  it  was  entirely  a  mistake;  others  were 
discharged  because  they  struck  for  higher  wages;  but  the  fact  was,  that  they  had  been 
in  the  works  and  bod  left  the  works  on  thune  grounds ;  they  were  what  we  call  discharged 
woikmen.  Acton  was  the  first  of  thoee,  awl  yonr  lordshipa  will  And  the  part  of  his 
evideuce  that  I  refer  to  at  page  31.*  He  saya,  just  at  the  bottom  of  that  page,  that  be 
bod  been  employed  by  Miller  and  Sons.  "How  wore  jou  employed  by  thBmt---AB  a 
watchmen,  night  and  day.  When  was  thatt  When  did  you  begm  to  be  employed  >• 
sttht  and  day  watchman  t — Fifteen  months  ago ;  rather  better ;  somewhere  about  that. 
wLen  did  yon  cease  to  be  employed  by  themi — About  six  or  eight  weeks  ago.  When 
yon  were  in  Messrs.  MilleT'e  service,  do  you  recollect  the  Alexandra  being  constmctedt 
IM.  Bnilt  in  their  yard  T — Yea."  Then  a  qnestion  arose  abont  the  line  of  esamination, 
which  oecnpied  a  considerable  time ;  and  we  pass  on  from  page  22  to  the.  resumption 
of  the  examination  at  page  32.  At  page  32,1  ratner  more  tJian  half  way  down  the  page,  he 
Uasked, "  Do  you  know  the  firm  of  Fawcett,  Preston  and  Company  t— Yes.  Do  you  know 
any  of  ttie  men  whom  they  employ  by  sight  T — No.  Do  yoo  know  a  person  of  the  name  of 
Hamilton,  a  Mr.  Hamilton  I — I  nave  seen  him.  Have  yon  overseen  him  in  Messrs.  Miller's 
yard  t— I  have.  Have  yon  ever  «een  him  there  during  the  course  of  the  bnildingof  the  ve». 
>el  Alexandra  T — Yea  Hoveyouseenhim  there  more  than  once!— Yes.  FreqneDtlyT — 
Yes.  Yon  say,  freijnentlvl — Yes.  Can  you  tell  at  all  how  often T— Yes;  oncea  week,  or 
twiee  a  week.  Did  he  taKeany  notice  of  the  Alexandra  (1  do  not  ask  yon  what)  when  be 
wme  into  the  yard  I— Yes,  a  little.  Did  anybody  come  with  himT— Yes.  On  tliose  occa- 
sions t— Yea.  Do  yon  know  the  name  of  that  gentleman  T — Bulloch,  I  believe.  Did  they 
ever  look  at  the  Aloyandra  together  T — Yes.  More  than  once  T — Yes.  Besides  looking  at 
her,  did  they  do  anything  with  respect  to  hert — No.  I, do  not  ask  yon  what;  did  they 
give  any  orders  teepectiug  her  t — Notthatlamawreof.'  Lord  Chief  Baron.  Theydid 
nothing  but  look  at  her ;  thoy  gave  no  orders  t— No.  The  Qukek's  Adtocatb.  Did  yoa 
sverhearMr.  Hamilton  speak  to  Mr.  Miller  upon  the  snbject  of  the  Alezandrat~-I  do  not, 
'  •SHDweia  I  stB  pue  ie~  rTntWiC 
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Mk  vhst  he  uid,  bnt  did  yon  ever  bcM' him  I— Tm.  JUd  yoahrai  him  do  that  mora  tbmxi 
onoet — Yea,  quc«  at  leMt.  Did  you  ever  hear  this  pereon  of  tlie  name  uf  BuUocli.  tliat 
yon  have  mentioned,  speak  to  Mr.  lliUert — Ke*.  Upon  theaubject  of  the  AlezaDdral — 
lel.  Do  yon  know  a  Mr.  H&nuT— Ym,  1  do.  Wliat  firm  does  he  belong  (af — Uossn. 
Fawoett,  Preaton  and  Conipau^.  Bave  too  ever  mmn  him  on  hoard  the  AJeiaudra  J — 
I  have.  When  T^At  diOereut  time*.  While  she  was  in  ooarae  of  oonBtnictiou  f — Yea. 
Have  yon  ever  ttemxi  him  give  anv  ord«ra  reapocting  herl— No.  Did  you  aay  yon  had 
Been  hiui  more  tlum  ODOeT— ¥et.  liovr  ofteu  do  yoi\  think  yun  have  »eeu  Mr.  Miller  on 
Vwrd  the  Alexandra! — It  misht  b«  three  or  four  tim^a.  That  waa  while  she  was  in 
eonrie  of  bnililinK  to  the  yard  I— Yea.  Wbeu  he  caoie  did  he  etny  a  short  oi  a  long  lime 
when  he  was  oa  boardi— Ftirbaps  h«  would  Xm  an  hour  or  half  au  hour.  On  huKrd  the 
Alexandra  t — To  aud  fro.  Did  you  ever  aee  hitn  |{0  ou  board  aoy  other  ship  wliea  he 
was  there  t — I  do  notrecoUiH^t  it.  As  to  Mi.  Bulloch  aud  Mx.  HamUtou,  when  they  ouue 
to  the  yaid,  hovr  did  they  get  inf — Through  the  yard  gate.  Wholet  Ihoniiuf— Myaelf, 
fbr  one.  Lobd  Chixf  Bamoh.  You  mean  they  got  in  exactly  like  other  people  f — Yes, 
JDOt  BO.  Qukbm'8  Advocatk.  Did  tbey  have  an  order,  or  did  the;  come  in  like  auy  Utdy 
alaeT — They  had  an  order  fixiiti  one  of  na.  Was  that  the  order  usually  given  to  every- 
body, or  was  it  a  particular  urderT — No.  What  was  it  I — Geuerally  an  order  for  them  , 
to  go  through,  that  is  all.— Waa  it  the  uaual  or  aparticular  orderl— Not  apartlcular 
or^.  Loud  Chiu'  Baron.  Had  the  order  anythiOK  to  do  with  tlie  Alexandra  t — 
Not  that  1  am  aware  o£  Was  it  merely  to  lot  them  iuto  the  yard  I — To  come  into  Uw 
yard.  The  Quken's  Advocatb.  When  Ur.  Maun  came,  did  yop  see  him  go  on  board 
the  Alexandra  iu  company  with  Mr.  Bulloch  or  Mr.  Hamilton  at  tuiy  tinieT— No." 
In  bis  CTO«»«aataination  be  is  asked,  "Lot  ua  understaud  what  you  were  exactly; 

ton  were  a  wat«biiian,  were  not  youT — I  was.  Yuu  had  nothiiig  on  earth  to  do  witk 
nilding  shipaT — No.  I  believe  your  duty  was  to  stand  at  the  sate!— Yea.  And  yoa 
continued  that  duty  until  you  were  diachargedf — Yes.  When  did  Mr.  Miller  disehuge 
yon  T~I  do  not  know.  You  have  not  the  least  notion  when  that  was  T— No.  That  yon 
Bweart — Yes.  You  are  sure  yon  were  diachargedr — Yea.  You  tell  theae  geutlemot 
that  yon  have  not  tbe  least  notion  when  f— No.  When,  not  why,  is  my  question  f— On 
the  Thursday  perhaps  it  miKhl  Iw.  Last  Thursday,  was  itf — No.  When  was  it  that 
you  were  dischargea  firom  Messrs.  MUlur'aT— I  do  not  know.  When  waa  it  done  t — 
When  I  was  leaving  the  office.  How  long  auof — That  makesall  tbodiBerence;  perliap* 
six  weeks.  'Afl«r  you  leil  them,  what  didyou  dot — Nothing  at  all.  And  you  have 
been  doini;  DOtiiing  ever  uiicel — Yes,  I  have  done  something.  What  have  you  been 
doing  since  ! — Driving  a  car." 

Then  1  pass  over  Vae  part  of  the  exauinatiun  which  relates  to  his  commonicatioa 
with  a  person  named  Bamee,  and  a  detective  officer,  and  at  page  36*  he  ia  asked :  "  Uow 
Bkany  months  were  yon  theret"  that  is  in  the  yard.  "Twelve  or  Qft«en  months.  A 
good  many  people  come  to  the  yard  on  business  T — Yes.  A  great  many  iu  the  eonrae  of 
the  dsy  t-^Yes,  they  do.  And  yoor  place  wua  at  the  gate,  not  in  the  yard  among  the 
shins  waaiti — No.  Inthegatet — Generally.  Yousay  you  believe  that  Mr.  Bullochcamef 
— Yea.  What  do  you  know  of  Mr.  Bulloch ;  did  you  ever  see  him ;  how  do  you  know 
it  was  Mr.  Bnllocb,  the  person  who  came  f — He  is  a  little  man.  How  do  you  know  that 
It  is  Mr.  BuUcchl— I  do  not  kuow  that  it  is  be.  It  ia  easy  to  say  Mr.  Bulloch  caaie 
there;  how  do  youkuow  it  was  Mr.  Hamilton  wbocsmet — Isawbim.  How  do  yon  kiaow 
hiut — I  know  him  perfectly  well.  How  do  you  know  himr — 1  kuow  him.  Did  you 
«ver  speak  to  him  in  yonr  life! — Yes.  What  did  yon  say  to  him  I — I  do  not  know. 
Yon  let  him  through  the  gate  aud  out  a^n,  did  you  t — Yes.  Is  that  what  yon  know 
of  hiint — Yea.  Is  that  ^  youknowof  him  I— Not  exactly.  Did  yon  ever  speak  to  bin, 
except  when  letting  him  through  the  gate  aud  out  again  I — I  have  at  other  tituea. 
Wbenyou  went  into  their  service  as  watchman,  had  you  been  in  the  police  force  t — I  had. 
How  long  had  yon  been  out  of  the  police  force  when  you  went  as  watchman  I — 1  cannot 
say.  Have  yon  got  the  least  notioot — No.  Not  the  Iiiaett — No.  Beveral  years! — No. 
Several  months  I~Ferhapa  eighteen  months,  as  near  as  I  can  state."  In  his  re-eiamiua- 
tioD  he  says, "  You  mentioned  a  person  of  the  uaioe  of  BuUooh ;  waa  he  called  Ihillocb  iu 
your  hearing  whenever  be  waa  spoken  oft — I  cannot  say.  Did  you  ever  hear  him  called 
by  bis  uamet — I  do  not  kuow.  Did  persons  give  any  name  when  they  entttred  youi 
master's  building  yard  I — Yea.  Did  yon  take  their  nameat — Sometimes  they  might  and 
sometimes  they  might  not  Sometimes  the  names  were  taken! — Yes,  some  of  theta. 
While  yon  held  your  place,  waa  any  name  given  hy  this  person,  whose  name  you  aay 
vas  Bullocht  Mr.  Karsiuikk.  What  do  yon  mean  by  thati  Mr.  Attuhnkv  Genkkai. 
Qivon  by  Mr.  Bulloch  t"  The  witness  says  no.  "  Am  I  to  understand  that  Mr.  Bullock 
never  did  to  you  give  a  name  I— No.    Are  you  sure  that  ha  came  with  Mi.  Hamilton  I — 

I  have  seaD  him  with  Mr.  Hamilton."    He  describes  Mr.  Bulloch  as  being  a  little 1 

with  dark  whiskers  and  beard,  and  he  aaya  that  he  cannot  speak  to  his  dress. 

As  to  the  matter  about  Bulloch,  though  it  is  a  small  part  of  the  case,  it  is  singular, 
ttwt  having  oalled  this  witness  Acton,  who  said  that  ne  oould  not  speak  from  any 
knowledge  as  to  his  name  being  Bnllocn,  but  describing  the  i^pearanceof  tbepr~ 
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e»ned  Bunnell,  the?  at  a  latcv  atftge  of  tb«  trial  jtrodaMd  a  gentlenian  oaD«d  Oarenee 
B&Ddolph  Tou)^.  who  was  perfeott;  familiar  with  BuUooh,  who  was  not  asked  tlie 
qneatinn  at  all  wbat  wa«  Bnllocb'i  appearance,  eTen  if  that  were  a  satisfactorj  way  of 
identifying  the  peixon  epoken  of.  The  qneetion  was  not  put  to  him  iu  any  shape  or 
form.  Brit  Acton  is  not  anno  with,  becaoKe  jiourlordxhips  will  find  that  be  was  recalled 
at  page  1 13,'  there  ha-rlnK  been  cotiKlderable  raintroveniy  in  tlia  meantime  as  to  whethra 
ActoD  onnld  be  aabed  if  he  heard  Hr,  Miller  say  anything  as  to  the  destination  of  the 
Alexandra,  or  as  to  the  character  of  the  ship. 

With  regard  to  her  dnstinatton,  he  Is  recalled  at  page  113,  and  the  attorney  naeral 
asks  him :  "Yon  told  tw  yesterday  that  yon  were  empioved  in  the  building  yara  of  Mr. 
Killer,  of  Liveipool,  while  the  Alexandra  was  being  bnilt  or  was  on  the  stocks! — Yea. 
During  the  time  yon  were  there,  did  you  ever  hear  the  elder  Hr.  Miller  speak  of  tha 
Alexandra,  or  describe  her  aa  a  veseel  of  any  particnlar  class  or  kindt" — He  said  "Xo." 
The  Crown  thoaght  he  was  going  to  ffive  an  important  statement,  bnt  it  turned  ont 
that  he  had  never  heard  anythinf^  of  the  sort.    I  must  anticipat«  what  your  lordship* 
will  And  in  another  tritneas's  evidence,  in  order  to  explain  what  is  stated  by  Acton. 
Tonr  lordstaipa  will  find  that,  side  by  side  with  the  Alexandra,  there  was  being  bnilt  a 
■t«Bm  veaael  calli^  the  Phantom,  which  was  being  built  for  the  Confederate  Btates;  I 
have  not  the  least  idea  wbat  particular  employnieut  she  was  to  be  used  in  ;  bnt  no 
person  suggeeted  that  there  was  any  illegality  about  her.    8he  was  built  as  a  common 
ship,  and  no  one  suggost«d  that  there  waa  any  illegality  in  her  building.    If  it  be  true 
that  Mr.  Hamilton  was  a  person  engaging  himself  ii        '  ....... 

bnsioess  connected  with  the  Confederate  States,  of  court 
tiian  (hat  he  should  go  into  that  yard,  where  a  boat  like  the  Phantom  was  building 
tide  by  side  with  the  Alexandra,  and  look  about  and  see  both  veasels;  but  all  thM 
Mr.  Acton  could  say  was,  that  be  bad  aeen  Hr.  Hamilton,  and  that  he  had  seen  the  per- 
■cm  be  railed  Mr.  Bullocb,  and  that  they  walked  about  the  yard  and  looked  at  the  Tea- 
sels building.    That  is  the  whole  of  the  evidence  so  far  as  Acton  is  oonoemed. 

Ht.  Baron  Bkamweix.  Are  you  contending  now  that  there  was  no  sufficient  evidencfl 
— I  tnean  no  strong  evidence,  that  the  veesel  waa  intended  for  the  Confederate  State* 
■t  all,  anned  or  unarmed. 

BiH  HrOR  CATitiia.  I  am  contending  that  the  verdict  was  not  against  evidenoe,  anp- 
posing  the  verdict  to  have  proceeded  upon  that  ground. 

Ut.  BjtRON  BiUWWXU.  Suppose  the  Jnry  eaitf  in  their  own  minds.  Well,  we  think 
■be  is  meant  to  be  armed  or  eqnipped  for  warlike  purposes,  but  we  are  not  aatisfled 
flial  she  is  intended  for  the  confederates.  You  say  that  that  would  not  have  been  a 
verdlet  against  evidence  t 

But  HuOH  CAtBNS.  Yes  j  we  cannot  tell  what  waa  passing  in  the  minds  of  the  jury ; 
they  might  have  proceeded  in  their  own  minds,  either  upon  the  first  gionnd,  or  tha 
wcood,  or  both ;  they  tnight  bare  virtually  found  for  tho  claimants,  that  the  ship  waa 
neither  eqnipped  nor  intended  to  be  eqnipped  iu  a  warlike  manner;  they  might  have 
fonDd  for  the  claiinanta,  that  she  was  not  intended  to  be  used  in  the  service  of  tha 
Cnnfederate  States,  to  cruise  or  commit  hostilities  against  the  United  States;  they 
niftht  have  di-termined  either  or  both  those  things  in  favor  of  the  claimants,  but  we  aro 
clislleDEed  by  thU  nile  virtually  to  meet  the  Crown  on  both  parts  of  the  esse. 

How,  Barnes,  whose  evidence  is  at  page  38,t  is  the  second  of  those  workmen.  Healso 
iss  vcirhman  who  had  ceased  to  be  in  Messrs.  Miller's  employment.  He  is  asked,  "  When 
did  yoii  gn  into  Miller's  emplnyment."  He  says,  "  It  is  turned  four  years  since  flint  I 
vent  into  their  employment."  He  says  ho  left  them  nearly  three  months  ago;  that  ha 
|Eot  a  sup  of  drinfc  and  went  away  froTo  his  work.  He  says  that  he  recolli'cta  a  ship 
called  the  Oreto;  that  she  was  built  by  Messrs.  Miller.  He  is  asked,  "How  lonE  ago  la 
thatT—l  think  it  would  be  aiioot  sixteen  months  since  she  went  away.  Waa  sha 
Uanched  abont  sixteen  months  ago  I — Yea,  I  think  so ;  I  am  not  exactly  sure."  He  nays 
that  he  recollect*  two  gnuboats,  called  the  Penguin  and  the  Steady,  being  buUt  in 
Messrs.  Millet's  yard.  Then  he  says  that  was  abont  three  yean  ago.  Then  he  saye, 
"At  dinasrtlme  and  breakfast  time  I  used  to  go  abont  ana  have  alook  at  them.  I 
""d  to  go  on  hoard  Bomotimes." 

Ur.  BASo.f  PiooTT.  Are  we  to  nnderstani!  that  yon  are  contending  that  there  was 
stidcDce  to  Justify  the  Tsrdlct  iu  either  view  of  your  a^{nment  as  to  the  meauing  of 
Hie  levsnth  section  of  tho  act  T 

fiiR  Bran  Cairnb.  Qnite  so,  my  lord. 

Mr.  Baro!!  Brahwell.  As  I  understand  fhrtber,  (I  do  not  know  whether  it  is  so,) 
jonny,  that  if  the  jnry  had  tamed  round  and  said  (aopposlng  they  had  given,  or  had  been 
Dblif{(d  to  give,  a  reason  for  their  verdict)  that  they  found  for  the  claimants  on  tbe 
gronnd  that  thev  were  not  satisfied  that  this  vesael  was  for  the  ooufMerat«e  at  all,  it 
vonld  nut  have  been  a  verdlot  against  evidence. 

8is  HiiOB  Caibhs.  Just  so. 

Lord  Chirp  Bakon,  It  Is  open  to  yon  to  make  that  contantion,  bnt  I  nevo',  that  I 
"a  swars  of,  raised  tho  question  in  my  snmmiDg  up,  that  It  was  intended  tor  tbe  Con-  , 
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federate  Btatee.  I  tiiink  jon  viU  flod,  in  the  way  I  put  It,  tliat  there  wm  notliliig  at 
all  in  any  way  pointiog  to  that. 

Mr.  Attormrt  Oekeiux.  That  ia  w,  my  loid ;  and  it  is  one  of  the  gtfmDdj»  of  wax 
present  rule. 

hOBD  Chibp  Baron.  I  did  not  nuee  the  qoestion  as  uot  being  material.  Tbe  p<rint  I 
put  to  the  jnry  wu  thie:  Do  yon  believe  that  there  was  any  lutontiou  of  doing  tbe  act 
quite  apart  fmm  the  intent  (  Waa  there  au  intentloa  to  do  that,  a  aoRunenoeineiit  of 
that  which,  when  perfected,  woald  be  either  a  fitting  or  fhmtshing  or  equipping  or 
arming  of  the  ve«8el — no  matter  with  what  intent^'to  go  against  anybody  f  Would  it 
be,  in  that  condition,  to  at  to  be  (taking  a  reanonabte  view  of  it)  within  the  meaning 
of  the  wordi — e<|iiimied,  or  fitted  out,  or  ftiraished,  or  armed  t  Because,  if  it  were  ao, 
it  is  a  matter  of  perfect  Indifference  whether  it  was  for  the  CnnfederHte  8tat««  or  not. 

8m  Hugh  Cairks.  Quite  so.  I  toolt  leave  tu  aay,  in  approaching  the  necond  part  of 
the  case,  that  it  became  altogether  immaterial  If  we  were  right  upon  the  first  part  of 
the  case.  But  we  certainly  conducted  the  case  Ht  the  trial  upon  the  aasnmptioii  that 
we  migbt  BQCCeed  upon  both  parts  of  the  case  if  uecpsaary,  or  apon  either  part  of  the 
oaae.  And  it  la  with  that  view,  I  being  in  this  difficulty,  that  of  oourse  we  haTe  not 
the  Btichteet  Idea  of  what  case  the  Crown  may  make  when  they  come  to  be  heard  before 
Tonr  itirdships  now  upon  the  rule  which  they  have  obtained,  which  allege«  that  tbe 
verdict  ia  against  evidence,  that  T  desire  to  ask  your  lordshlpa  to  consider  how  tJ>e 
evidence  stands  upon  this  point.  I  will  take  leave  afterward  to  apply  it,  so  Car  as  ■• 
in  my  power,  to  the  charge  of  the  learued  chief  baron. 

Mr.  Bahon  Brauwbll.  1  take  it  that  your  opponents,  in  order  to  entitle  themeelvea 
to  a  new  trial  on  the  ground  that  the  verdict  was  againat  evidence,  mnat  ahow  that  it 
was  mninst  evideuoe  upoa  every  one  of  tbe  points  neceesary  for  them  to  eetablisb. 

Sir  Huoh  Cairns.  So  I  should  expect.  Tnat  is  a  question  wholly  distinct  from  the 
mling  of  the  lord  chief  baron.  They  must,  in  order  to  maintain  that  the  verdict  was 
against  evidence,  asaume  that  tbe  dh^ction  waa  correct,  because  otherwiae  there  -wonld 
be  no  occasion  to  go  upon  this  ground  at  all,  and  thereiore  it  waa  that  1  waa  eudoavM- 
ine  to  pnrsne  the  line  whiob  I  am  glad  to  find  your  lordsbip  thinks  the  oorreot  od«. 

Mr.  Baron  Bramwkll.  Let  me  see  If  I  appreciate  this  nghlJy,  Bo  I  riohtly  under- 
stand yon  to  say  tliat  there  must  have  tieen  an  intent  on  the  part  of  the  ouildar  tbat 
the  veesel  should  be  armed  and  used  I 

SiK  HudH  Cairns.  By  the  one  belligerent  to  cruise  agtdnet  the  othert 

Hr.  Baron  Bramwkll.  Yea. 

Sir  Hugh  Cairns.  No,  my  lord,  I  ahould  rather  say  tbe  oontrary.  What  I  took 
leave  to  submit  to  your  lordships  with  reference  to  this  part  of  the  case  was  tbi» :  fol- 
lowing tbe  words  of  the  late  attomey  general,  that  the  intent  must  lie  a  praetjcal 
Intent,  that  is  to  say,  an  inteut  entertained  by  some  penion  who  has  tbe  power  to  put 
that  intent  into  execntiou,  and  tbeu  applying  that  to  your  lordship's  question  as  to  tiie 
case  of  a  builder,  I  take  it  to  he  clear  that  if  I  order  a  builder  to  build  a  ship  for  me, 
what  he  may  intend  about  that  ship  has  nothiuK  to  say  to  the  qnestlon — he  ia  not  a 
person  who  can  entertain  a  practical  intent  within  tbe  meaning  at  that  definition. 

Mr.  Baron  Bramweli_  Iwill  tell  you  what  is  in  my  mind,  lonly  want  to  see  vrhat 
your  understaudins  about  it  is.  Supposing  a  man  gives  an  order  to  a  builder  to  baild 
a  ship,  and  says,  All  I  require  is  that  you  should  build  her,  fit  her,  equip  ber,  arm  her, 
and  (loliver  her  to  me ;  the  builder  would  say,  I  bad  no  otjier  intent  than  to  build  the 
ship  and  make  a  profit  on  the  transaction ;  that  waa  my  Intent.  But  suppose  it  man- 
ifestly appears  that  tbe  person  who  gave  the  order,  and  who  got  the  vessel,  intended 
directly  to  use  her  to  cruise  and  oommit  hostilities  asaiust  some  person  witliin  the  act 
of  Parliament,  would  you  say  the  ship  could  be  seized  or  not  before  she  was  completed, 
and  before  any  property  passed  ftom  the  builder  to  the  purchaser  t 

StH  HuoH  Cairns.  What  I  should  say  is,  that  the  question  there  would  beoome  the 
intent  of  the  person  who  ^ave  tbe  order ;  that  in  that  case  the  inteut  of  tbe  bnililM' 
wonld  be  quite  immaterial;  but  in  order  to  explain  what  I  wish  to  submit  to  your 
lordships,  suppose  this  case — suppose,  first,  that  a  man  orders  a  ship ;  that  the  ship  ia 
to  be  built  in  a  particular  way,  of  a  particular  conatruction,  and  if  yon  like,  of  a  war~ 
like  character.  The  builder  receives  thoae  ordera,  and  the  builder  chooses  to  say,  I 
have  no  doubt  whatever  that  the  ship  is  intended  to  be  employed  in  a  particular  way, 
and  I  proceed  throughout  tbe  building  of  her  with  a  full  understanding  on  my  part 
that  she  ia  to  be  so  employed.  I  say  tbe  builder  may  be  right  or  wrong  in  what  he 
speculates  upon  and  noi^ectures,  but  the  state  of  hia  mind  upon  the  subject  ia  irrele- 
vant; it  ia  not  the  point;  be  may  be  perfectly  accurate  or  inaccurate;  that  is  not  the 
point  we  must  go  to ;  we  must  endeavor  to  aacertain  the  mind  of  the  man  who  haa  the 
'o  carry  the  object  of  hia  mind  into  execntiou ;  ttiat  ia  not  tbe  builder.    That  is 


alt  my  observation  went  to.  A  very  difficult  queation  might  arise,  which  I  do  uot 
believe  arises  in  this  case — a  queation  of  this  kind ;  A  person  ordera  a  ship  to  l>e  built 
anch  person  having  the  mind  to  employ  the  ship  in  the  service  of  one  belligerent  t 


cruise  against  the  other — the  builder  is  entirely  iguorant  of  that  intent,  knowa  nothing 
about  it,  and  thinks  nothing  about  it,  and  ttie  proper^  In  tlie  ship  op  to  a  late  stage 
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in  ite  ooDatmctiOD  ig  still  fa  tbe  liDllder ;  lbs  queetlon  is,  wlietlier  the  intent  of  the 

perBoa  wlio  put  tbe  builder  iuto  motiou  cau  lead  to  tbe  forfeitiim  of  tbat  nhich  is  tbe 
property,  not  of  the  person  who  ^ave  tbe  order,  but  of  the  builder  who  has  not  yet 
given  up  tbe  ship.  If  that  questiou  were  put  to  lue  bf  one  of  your  lordships,  tbe 
auBwer  I  should  humbly  give  would  be  (tbou)i;h  uot  ariaing  in  the  present  caiw)  tliat 
it  would  uot  lead  to  forfeiture,  tbat  the  builder  would  have  up  to  the  very  last  moment 
a  lociu  pexiteiilUi,  and  that  be  might  say,  1  have  iliHcovered  what  I  uever  thought  of 
before,  fur  what  purpose  tbey  ore  going  to  uae  this  ahip,  ftnd  I  will  uot  fulfill  the  uoll- 
tiact,  and  will  not  baud  it  over. 

Mr.  Baron  BiturwKix.  There  seenu  to  be  cousiderable  difficulty  in  tbe  matter, 
because  as  I  undeiatand,  whenever  an  offense  is  committed  by  a  person  against  this 
seventh  section,  then  the  ship  is  forfeited.  In  the  case  you  put  of  an  iuuot'i^ut  builder 
and  a  guilty  orderer,  tbe  guilty  onlerer  would  be  guilty  within  tbe  act,  becouM 
he  would  be  tbe  person  who  procured  the  fitting  out  with  intent.  Therefore,  Uiuugfa 
it  might  be  that  ynn  ooold  not  ntaintaiu  an  iudiotmunt  asaiuet  the  builder,  still  the 
ship  would  be  forfeited.  There  is  euon^h  in  this  case,  without  embarmssiug  it  with 
further  queMions ;  hut  I  want  to  appreciate  tbe  gronnd  which  you  take. 

Sib  Huuh  Cairnb.  It  is  absurd  fur  me  to  he  presenting  views  of  a  case  that  dops  not 
■rise;  but  I  should  say  in  that  caee,  the  person  who  procured  the  act  to  bti  done  would 
be  subject  to  an  indictment,  hut  thot  the  property  would  remain  iu  the  buiider.  The 
builder  would  be  innocent;  he  would  have  a  locut  ptnilmtia,  oud  an  opiwrtunity  of 
delivering  np  the  ship,  and  tiiere  would  he  no  forfeiture. 

^T.  Bakon  Bramweix.  If  yon  nay  it  does  not  arise,  it  most  he  npon  the  assumption 
tnat  if  tbe  iutent  can  tie  brought  home  to  any  one  of  those  pereons,  either  tbe  builder 
or  Bulloch,  it  nould  be  sufficient. 

Sir  Hvon  Cairnb.  To  that  I  should  answer  in  the  same  way.  If  it  be  proved  that 
Bulloch  waa  the -person  who  bad  the  control  of  the  shin,  the  ordering  of  the  shiii,  and 
tttat  he  intended  to  use  the  ship  in  a  particular  way,  that  mtKbt  lead  to  the  forieiture 
of  tbe  ship,  which  is  thus  proved  to  be  nndei  his  control  and  directiou,  that  may  be  so; 


how  eitremely  important  it  is  that  it  should  he  definitely  fixed  and  defloitely  alleged 
sod  proved  whose  is  the  intent  which  in  said  to  lead  to  tbe  forfeiture,  because  other- 
viae  we  are  floating  about  iu  perfect  obscurity.  I  took  leave  at  tbe  trial  to  object  l« 
tbe  learned  attorney  general,  never  oondesceudiug  upon  any  name  in  particular,  but 
lesvio);  the  forfeiture  to  be  sought  for  wherever  it  could  be  found.  I  say  we  ought 
to  be  told  who  is  tbe  person  in  particular  who  is  said  to  have  had  tbe  control  of  tbe 
ship,  and  to  have  harbored  tbe  design. 

I  wu  calling  your  lordships'  attention  to  Barnes's  evidence,  which  I  now  proceed 
vith;  %t  pas'6  37'  he  says  he  recollects  the  screw  steamer,  tbe  Alexandra,  being  built  iu 
Mesare.  Milter's  yard ;  that  at  dinner  time  and  breakfast  time  he  frequently  went  over 
her  while  she  was  bnilfinE;  tbat  she  was  like  the  other  gunboats,  only  smaller;  that 
she  was  like  tbe  Oreto,  only  smaUer  ;  that  be  recollected,  during  the  time  the  Alexan- 
dra woe  beinK  built.  Captain  Tessier  coming  to  tbe  yard.  He  is  asked  "  Who  was  he  t" 
He  says,  "  I  believe  he  was  the  captain  of  the  Phantom."  This  is  what  le<l  mo  to 
make  the  observation  I  did  as  to  the  Phantom.  I  said  I  would  assume  it  was  prov<^ 
that  Captain  Tessier  was  in  oommuuication,  either  directly  or  indiroclty,  with  the 
CoDfederate  States ;  and  here  it  appears  that  the  Phantom,  a  sbip  of  which  he  is  the 
captain,  is  building.  I  care  not  what  conclusion  you  draw  from  that.  That  accounts 
verf  satisfactorily  for  the  circnmstonce  of  his  being  in  Messrs.  Miller's  yard.  "  What 
was  the  Phantom!— She  was  a  steel  boat.  Was  she  both  stoel  and  steam T — Yes. 
Where  was  the  Phantom  being  built  t— In  Messrs.  Miller's  yard.  Was  tbe  Alexandra 
being  bnilt  at  the  same  time  as  the  Phantom  T — Yes.  And  when  Captain  Tessier  came, 
what  did  he  do;  what  vessels  did  Jie  look  alT — He  merely  used  to  go  round  and  have  a 
look;  he  never  took  so  much  notice  of  the  gunboat,  at  least  of  the  Alexandra,  as  he  did 
of  tbe  Phantom.  Did  be  take  notice  of  the  Alexandra  I — Yes,  Just  looking  round  her  ; 
I  never  saw  him  give  any  instructions.  You  never  saw  him  give  any  inHtnictiona 
■hoDt  the  Alexandra  f — No.  Have  you  beard  him  give  instructions  about  the  Phan- 
toiaT~-Ko,  I  never  did.  Which  were  the  vessels  he  weut  to  look  at  when  he  caine  into 
tbe  yard  t— Chiefiy  tbe  Phantom. .  Was  there  any  other  vessel  tbat  bo  looked  at  t — Yes> 
the  Alexandra,  he  used  chiefiy  to  go  round  and  have  a  look.    Did  you  know  of  bia. 

Kinjt  ronnd  and  looking  at  other  vessels  besides  the  Phantom  and  Alexandra  t — Ye% 
liMd  to  KB  round  and  look  at  them  all." 

Your  lordships  cannot  fail  to  observe  tbat  the  Crown  thronghout  this  eiaminatioit 
tipi-cled  a  iliSerent  answer  lo  every  one  of  their  questions ;  they  expected  the  witness. 
to  aay  that  he  went  to  look  at  no  vessel  but  the  Aleioudra,  or  chiefly  at  her.  and  that 
he  wag  not  in  the  habit  of  looking  beyond  her  or  going  about  tbe  yard  and  looking  at 
other  VBSRuis.  "Have  youheard  him  givinKdirectiona  about  the Phant<iml  do  yon  say 
or  not  I— I  am  not  certain.    Do  you  know  Mr.  Speers  f— Yes.    Who  is  Mr.  Speoni  t — Mr. 
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I'KWcett,  Preeton  and  Compan;  are  enffineeni,  are  they  not  T — Yea.  When  8p«erB  cam* 
to  yonT  fSEil,  what  nsed  he  t«  do  ! — He  aeldom  nsed  to  come  nnless  they  were  boring 
the  stern-postil  for  the  screw;  he  used  to  snperintand  that.  What  Tsssel  f — In  both  tbe 
Phantom  and  the  AlezandTa."  He  aays  that  the  men  were  boring  ont  the  stem-posUi  of 
tbe  Alexandra;  that  be  saw  them  doing  it.  Then  he  is  asked,  "What  were  they  bormg 
oat  tbo»8  sterU'posts  in  tbe  Alexandra  fort — For  the  screw  shaft  to  work."  Then  be 
saja  that  he  waa  led  to  nnderstand  that  Mesars.  Fawoett,  Preston  and  Company  for- 
niabed  tbe  machinery  for  the  Alexandra;  that  Speeni,  their  foreman,  niied  to  anperin- 
tend  the  boring ;  that  it  waa  HeBsrs.  Fawcett,  Preston  and  Company's  men  who  were 
there  ia  both  the  Alexandra  and  the  Phantom  ;  that  they  bored  ont  both  those  Teasels. 
Then  be  is  asked,  "  What  was  brought  there  to  l>e  put  into  the  Alexandra  V  He  asys, 
"I  did  not  see  anything  hionght  there,  only  the  boilers.  Who  brought  the  boilers f — 
I  oatiDot  say  who  brought  them.  Where  were  they  put  on  board  the  Alexandra  t — In 
the  dock ;  I  did  not  see  them  put  on  board ;  1  saw  tbem  after  they  wore  in.  In  the 
AlexandraT — Yes.  Where  waa  It  that  you  saw  them  in  the  Alexandra  I — In  Toxteth 
dock."  Then  he  says  that  Uesars.  Fawcett  and  Preston's  boiler-makers  were  there; 
that  was  about  the  boilers.  He  baa  seen  Speera  there  too.  He  recollects  the  Alexandra 
being  launched  in  March  laat.  He  knows  Mr.  Hann,  whom  he  describes;  aud  then  on 
CTDse-eiaminatian  he  says,  at  the  top  of  page  39,*  that  he  bad  nothing  in  the  world  him- 
self to  do  with  the  ahip-boilding.  He  ia  aaked,  "How  long  bad  you  been  tberef — 
About  four  years  altogether."  'Hien  be  says  whose  works  ue  had  been  employed  jpi 
since  he  left  them ;  and  about  the  middle  of  the  page  he  ia  aaked,  "What  vcsaela  ircre 
building  in  the  yard  at  the  time  that  the  Alexandra  was  built r*  Ha  says  "There  was 
one  called  the  Hiiddersfleld.  What  sort  of  Tessel  is  that  T— She  Is  an  iron  boat.  L.011D 
Chikp  Baron.  How  many  vessels  were  in  course  of  building  in  the  yard  altogether  f — 
Four.  Mr.  MELi.iaH.  The  HnddersfiBldl — Yes;  the  Haddersfield,  the  Alexandra,  and 
the  Phantom,"  Thou  be  is  aaked,  "What  sort  of  a  boat  is  the  Phantom  I — She  is  a  steel 
boat.  Is  she  ft  ganboat  T — No,  not  that  I  know  of.  Is  she  a  merchant  Teasel  f — She  is 
like  a  merchant  vessel."  80  much  therefore  for  Bamee,  who  I  think  yonr  lordships 
will  be  of  opinion  hiM  not  carried  the  ca«e  much  further.  The  only  person  he  aaya  he 
saw  in  tbe  neighborhood  even  of  the  ship  waa  Captain  Tessier,  who  was  the  captain  ot 
the  Tesael  that  wm  biiilding  aide  by  side  with  the  Alexandra,  and  who  waa  natarallj 
there  looking  after  his  uwu  veeael,  the  machinery  of  which  Heeers.  Fawcett,  Prast<m 
and  Company  were  putting  in,  as  to  which  there  waa  no  dispute. 

Then  the  third  witness  of  this  kind  and  the  fourth  are  those  witneesoe  whnee  eTidenoe 
I  have  already  read  to  your  lordships,  and  therefore  J  need  not  repeat  it ;  I  mean  Bob- 
insoD,  the  Joiner,  at  page  40,t  and  Carter,  tbe  joiner,  at  page  41;t  they  were  Joinen 
employed,  your  lordsLipe  will  remember.  In  the  works  of  Messrs.  Fawcett,  Preston  and 
Company.  Their  evidence  went  entirely  to  endeavor  to  make  out  a  connection  between 
the  guna  and  the  Alexandra,  which  I  have  already  observed  upon  in  the  conrse  of  what 
I  have  read  of  their  evidence.  Your  lordships  will  rentember  they  said  that  tfa« 
machinery  for  the  Alexandra  was  preparing  in  the  works  of  Heears.  Fawcett  and  Com' 
pany,  Irat  the  mnohinery  for  the  Phantom  was  preparing  there  too;  and  if  it  be  the 
case  that  Mr.  Hamilton  was  a  i>er»on  who  In  any  nay  was  interested  about  the  Phan- 
tom, whether  In  connection  with  Captnin  Tessier  or  not,  nothing  would  bo  more  nataral 
than  that  he  ehuuld  be  in  tbe  works  of  Meeara.  Fawcett,  Preeton  and  Company  looking 
at  the  machinery  being  made  for  both. 

The  fifth  witness  (Hobinson  and  Carter  beingthe  third  and  fonrth)  would  be  Hodgson, 
the  packer,  to  whose  evidence  in  part  I  have  referred  on  the  subject  of  the  guns,  bat 
who  also  says  something  in  addition  to  what  he  says  about  the  gnns.  His  evidence 
begins  at  page  48,  but  the  paesage  which  I  will  refor  to  in  addition  to  what  I  have 
read  already,  ia  at  pageSa.t  HBiea8kedthisqne8tion,"Yonhavealreftdy  said  with  respect 
to  the  machinery,  of  the  bolts  and  the  clenohea,  that  a  number  was  given  f — No,  only 
the  quality.  I  am  not  sure  you  understand  my  question;  did  yon  not  state  with 
respect  to  the  machinety,  whioh  to  yonr  knowledge  was  taken  on  board  the  Alexandra, 
and  the  clenches,  and  the  bulla,  that  they  were  made  by  a  particular  numberl — Tea. 
What  was  the  number  T — iti09.  Did  you  ever  see  Mr.  Hamilton  inapecting  that  machin- 
ery while  it  was  being  made  I — Yea,  I  have  seen  him  inspecting  it.  Do  you  niUienib«F 
the  night  before  the  Alexandra  was  seizedt— Yes.  Wore  any  orders  given  by  Mr. 
Speerg  that  night  for  sending  anything  on  board  herT — Yes ;  uothiDg  'nom  was  to  be 
doue.  Waa  that  after  the  seizure  T'-Vea.  Do  you  recollect  any  orders  given  before 
which  were  conntemanded  by  that  orderT  Were  any  orders  given  before  tlie  seitare 
to  take  anything  down  to  the  ship!— Thcv  came  down  from  the  workshops  to  the 
packing-room.  What  were  tlieyt— Eccentric  pnmp  buckets  and  bright  work.  Thoae 
were  to  have  been  pnt  on  board,  but  were  stopped  1 — No ;  they  were  in  the  packing- 
room,  and  were  to  go  down  in  tbe  morning  when  she  waa  seized.  Do  yon  recollect 
anything  being  done  for  a  ship  called  the  Ore(«  previously  T — I  cannot  say  anything 
'BeepsfalH.  I  Se«  page*  U  and  aj,  tSMpageU. 
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thoat  that,  because  I  xna  not  In  the  pacHng-room  mt  tliftt  time.  Do  yoa  remernber 
the  time  that  it  wu  talked  nboiitl — Yea.  At  that  time  vrere  j'oa  sent  to  carry  letterat 
Tee.  To  what  firm  I — To  firms  all  over  Iiivorpool.  AmonK  others,  did  yon  carry  any 
from  Fawpett  and  Company  to  a  firm  named  E'raeer,  Trenholni  and  CompanyT — 8eT- 
«ral."  ThiB  whs  at  the  time  the  Ort>to  sailbd,  a  time  very  lonf;  anterior  to  the  Mlznre 
of  the  Alexandra.  "Was  the  comuinni  cation  frequent  between  those  two  finn^f — Tea. 
And  yon  often  had  to  cany  those  lett*rsT — Tes,  Tery  often.  Do  yon  recollect  the  time 
when  the  Oreto  sailed  T — ^Yes.  Do  you  recollect  being  sent  ont  with  any  notes  the 
evening  before! — Yes.  Wert  there  two  notesi — Yes.  Where  were  tbey  nentl — One 
to  Fraeer,  Trenholm  and  Company,  and  the  other  to  the  Dock  Company  at  the  qnay. 
Md  you  hear  either  of  those  notes  read  by  either  of  the  persons  to  whom  they  were 
deliveredf — Yes,   at  the  Dock  Company's  office  I  did."    Bat  of  couree  he  doee   not 

E're  evidence  of  what  it  'vras.  Re  say's,  that  the  Oreto  sailed  the  next  day.  Then 
I  is  aeked,  "Did  yon  see  whether  any  members  of  the  ftrm  of  Fawcett  and  Com- 
Eany  were  on  board  of  herT — No,  I  was  not  there  when  they  started."  I  do  not 
now  that  I  need  tronble  yonr  lordships  by  reading  his  cross-ex  ami  nation,  in  which 
he  says  that  he  was  discharged  on  the  allegation  of  dmnkenness,  but  that  that  was 
not  a  proper  accusation  to  make  against  him;  he  says  that  his  only  hnslness  in  the 
machinery  room  was  to  wait  when  be  was  sent  Qiere  for  machinery,  and  to  see  if  it  waa 

[Yhe  court  ftdjoumod  for  a  short  time,] 

BIB  Hugh  Caiiuts.  Now,  my  lords,  let  me  snm  np  what  seems  to  be  the  effect  of  the 
evidence  of  these  five  workmen  upon  the  nart  of  the  case  which  I  am  now  considering, 
Assnming  it  to  he  proved  by  other  eviaence  that  Captain  Tassier,  Mr.  Hiiinilton, 
and  Captain  Bulloch  are  brought  in  some  way  into  connection  with  the  confederate 
government  through  the  house  of  Frasor,  Trenholm  and  Company,  is  there  in  the 
evidence  of  these  five  workmen  which  I  have  given  your  lordahiiis,  any  sort  of  conneo. 
tion  proved  between  them  and  the  Alexandra  which  would  enable  any  court  or  any 
joiy  to  conclnde  that  they  were  persons  in  any  way  ha  vine  a  control  over  the  Alexan- 
dra, or  having  any  share  in  the  control  or  ordering  of  the  Alexandra's  movements  t 
What  does  the  evidence  aniount  tot  That  having  a  perfectly  good  reoson  for  being 
pteeent  in  the  dock  or  in  the  ship-hnilding  yard,  for  the  purpose  of  superintending  the 
preparation  of  the  Phantom,  which  clearly  waa  the  ship  they  Were  coniieeted  with,  the 
llexandrB  happened  to  be  beside  her,  and  that  they  are  seen  looking  at  the  one  aa 
well  SB  at  the  other,  and  that  there  beine  engines  bnildjng  in  the  works  of  Meaars, 
Pawcelt,  Preston  and  Company,  Mr,  Hamilton  is  found  in  the  works  of  Messrs.  Fawcebt, 
Preeton  and  Company,  lookmg,  as  the  witness  says,  not  more  at  the  one  than  at  the  other. 
I  apprehend  it  would  be  absurd  to  say  as  mnch  as  this,  that  this  is  evidence  that  would 
justify  the  conclusion ;  but  that  is  not  what  I  have  to  argue  here.  What  I  have  ti> 
srgue  is,  were  the  Jury  upon  that  evidence  bonnd  to  come  to  a  conclusion  different 
from  that  at  which  they  Miived,  and  is  the  verdict  they  came  to  against  the  evidence, 
or  against  the  weight  of  evidence! 

I  may  be  allowed  to  say  with  regard  to  the  five  iritnessoa,  that  the  negative  aspect 
ef  their  evidence  must  be  looked  at.  The  Crown  hod  the  singular  advantage  of  getting 
five  workmen  who  had  been  employed  during  the  building  of  the  ship,  oiid  who  were 
acquainted  with  aU  that  had  been  done  and  said  about  her  and  her  machinery ;  that 
*»«  a  great  advantage  which  the  Crown  had,  and  it  is  a  sincular  thing,  and  a  thing 
that  conld  not  help  impressing  the  minds  of  the  jury,  to  find  that  where  the  Crown 
hadtbecommandofflve  witnesses  of  that  kind  who  were  willing  to  come  forward  and 
do  some  service  inbehalf  of  those  who  called  them,  dnring  the  whole  of  their  experience 
of  the  ship-hnilding  yards  or  the  works,  there  is  nothmg  which  they  can  put  their 
finger  npon,  or  state  as  something  said  or  done,  that  wonld  connect  the  Alesandrs 
wita  Mtner  the  Confederate  States  or  those  eonoemed  for  the  Confederate  Btates.  So 
nmeh  for  the  Sve  workmen. 

Kow  I  come  to  the  two  witnesses  whom  I  call  spies  and  informnrs,  and  there  will  ba 
a  negative  aspect  of  their  evidence  also,  as  well  as  an  afflrrastive  one.  The  flrat  of 
them  was  George  Temple  Chapman,  whose  evidence  is  at  page  107 .•  He  says  he  Is  not 
» lieutenant  in  Oie  navy  of  the  United  Stales;  that  he  has  no  profession;  he  belong* 
to  the  United  States,  and  lately  came  to  England,  about  four  months  ago;  he  was  in 
Liverpool  abont  two  months  ago.  At  that  time,  he  says,  he  wished  to  see  Canton 
Bnlloeh.  At  the  top  of  page  tOS  he  says  he  went  to  the  office  of  Froser,  Trenholm 
and  Company,  at  Liverpool,  to  see  Captain  Bulloch,  Bnlloeh  was  a  person  he  had 
been  acquainted  with  in  America.  Th^  date  at  which  ho  aays  he  went  to  the  office  of 
Fraeer,  Trenholm  and  Company,  in  Liverpool,  was  abont  the  1st  of  April.  Let  ma 
advert  to  that  date  for  a  moment.  I  ontled  your  lordships'  attention,  when  1  referred 
to  the  evidence  of  Black,  to  this  fact.  Black  told  you  that  on  the  Slst  Maroh  he  had 
been  Bent  to  observe  the  state  of  the  Alexandra,  with  the  view  to  tboae  proceedinet 
wllich  evidently  led  to  her  aeiiure.  He  had  been  put  in  motion  by  those  concerned  for 
the  govemmenl  of  the  United  States,  and  on  the  6th  of  April  the  Alexandra  was  seized ;, 
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her  aelzare  was  in  eontemplBtion,  tberefors ;  or  at  all  erents,  Bteps  were  taken  to  IcmS 
to  it  between  the  21st  of  Uarch  and  the  6th  of  April.  He  lays  he  went  on  the  IsC 
April  to  the  ofBce  of  Fraser,  Trenholm  and  Companj*  to  see  Captain  Bnlloch.  He  says 
lie  went  more  than  ouoe  for  tiiat  pnrpoae;  that  on  the  first  occasion  when  he  weiit 
there  he  did  nut  see  Captain  Bulloch,  but  he  saw  a  gsutleman  of  the  name  of  Priolean, 
that  was  one  of  the  partneni  of  the  firni  of  Fraser.  Treuholnt  and  Company.  He  aay% 
he  did  not  transact  business  with  him,  but  that  he  communicated  with  hint  a«  An 
American,  and  led  him  to  infer  that  he,  the  witness,  was  a  seoeesionlst,  and  common)- 
Gated  with  Mr.  Prioleau,  who  was  said  to  be  a  secessioniat  alao,  as  if  he  wan  a  synijiA- 
thlzer  nith  him,  a  compatriot  willing  to  assist  him  and  forward  his  views.  Then  be  is 
•sked:  "Did  you  communicate  with  him  as  lilting  any  character  I— No.  I  suppoife  I 
un  not  at  libnrtj  to  ask  what  he  said,  but  I  will  ask  yon  did  you  see  anj'thinz  in  his 
office ;  over  Mr.  Prioleau's  desk,  did  you  see  anything  in  his  office  I — I  saw  an  Kngliall 
uid  another  flsK-  What  was  that  other  flacT — What  the  Americans  call  the  confed- 
erate flag.  Where  did  you  see  the  flag  which  yon  say  was  called  the  confederate 
flagT — In  his  front  cfBce,  where  his  clerks  were,  sitting.  Did  yon  communicnte  irith 
him  at  all  about  the  business  upon  which  you  bad  come  to  see  Captain  Bulloch  f — I 
did.  Did  that  business  relate  to  Mr.  Bnlloch'a  private  atfairaf — Partially  it  did,  and 
partly  to  the  affairs  of  the  confederate  gnvrrnment.  Were  you  acquainted  in  the 
United  States  with  a  person  named  Clarence  Yongef — I  wns  noi^"  At  pa^e  109  there 
ie  one  question  and  answer  below  the  middle  of  t^e  page  to  which  I  will  call  yoDT 
attention :  "  Did  .vui  call  again  T — I  did.  When  you  callinl  again,  did  you  see  Captain 
Bulloch  T — Yes.  While  ycu  were  at  Fraser,  Trenholm  and  Company's  conversing  'with 
Captain  Bulloch,  did  you  refer  to  these  1ett«raT — I  did.  And  communicated  with  them 
on  the  subject  of  themf — Yes.  Did  the  person  yon  saw  there  admit  himself  to  be  tbe 
person  referred  to  in  these  letters  I^He  aid." 

Now,  my  lords,  I  pass  on,  because  I  am  only  taking  the  parta  that  ore  material  for 
the  prMeut  pnipose  to  the  bottom  of  page  111.*  "  Now,  ill.  Chapman,  while  yoa  n'*>re 
at  ttiat  office,  that  is,  the  office  of  Fraser,  Treuholm  and  Cuuipany,  with  Captain  Bul- 
loch, did  any  one  else  come  inf— Mr.  Hamilton.  Who  was  Mr.  Hamilton ;  was  he  a 
person  known  to  you  before T — Yea;  he  was.  What  was  Jiel — The  son  of  General 
James  Haniiltoa,  of  South  Carolina,  formerly  governor  of  that  Slate;  and  he  was  him- 
self »lieut«naut  in  the  service  of  the  United  States  until  the  year  1861.  And  then 
what  was  he  afterward  f — He  resigned  his  command  in  tbe  service  of  the  United 
States,  I  thi[ik,  early  in  1861." 

Now,  my  lords,  vliBt  have  we  got  here  I  On  the  Ist  of  April,  at  the  time  when  tbe 
seizure  of  the  Alexandra  woe  contemplated,  that  is  to  say,  at  the  time  that  the  govern- 
ment of  the  United  States  were  anxioua  that  the  seiiure  shonld  be  made  and  that  the 
ship  should  be  detained,  Mr.  Oeorge  Temple  Chapman  goes  to  tlie  office  of  McBBrs. 
Fraser,  Trenholm  and  Company,  who  are  supposed  to  aympatbiKe  with  the  Confederate 
States,  and  be  puts  on  a  tulae  and  a«Bumod  character ;  be  preteudn  that  be  is  a  sympa- 
thizer with  them ;  that  he  is  what  is  called  a  BecMsluDist;  he  euters,  therefore,  into 
the  ft^est  and  most  unreserved  common icatlon  with  Hr.  Prioleau,  and  not  only  with 
Mr.  Prioleau,  but  with  two  gentlemen,  said  t«  enterttuu  the  same  views,  Captain  fitd- 
loch  and  Mr.  Hamilton. 

One  observation,  my  lords,  of  couree,  ocean  as  to  the  affirmative  view  of  the  evi- 
dance.  It  is  not  pretended  that  anything  whatever  naased  there  coupling  itself  or 
connecting  it«c!f  with  the  Alexandra.  Not  a  word  of  the  kind.  But  I  ask  your  lard- 
abJpB  negatively  to  cousider  this.  There  cannot  be  the  loast  doubt,  I  appretacud,  that 
any  jury  woald,  without  hesitation,  come  to  the  concluBVon  that  this  visit  to  the  office 
of  Messrs.  Fraser,  Treuholm  and  Company  by  Mr.  George  Temple  Chapman  was  paid, 
beyond  alt  doubt,  to  forward  the  views  that  were  then  entertained  with  regard  to  the 
detention  of  the  Alexandra,  to  procure  evidence,  if  evidence  conld  be  procured,  to 
couple  the  Alexandra  with  some  persoa  connected  with  tho  Confederate  States,  io 
order  to  prove  that  she  was  intended  to  be  employed  by  the  Confederate  Stat«a.  I  say 
it  is  aconclusion  which  is  irresistible  upon  the  facts  that  we  have  here,  and  which  any 
Jaty  would  be  warranted  in  inferring  from  the  facts.  Observe  the  consequences.  'This 
gentleman  goes  and  worzns  himself  mto  all  the  secrets  of  this  bouse,  and  gets  into  all 
uieir  confldeiices,  and  yet  it  turns  out  that  he  is  unable  to  say  that  anything  whatever 
passed,  or  he  was  unable  to  act  upon  anything  which  did  pass,  which  wonld  in  any  i«ay 
enable  him  to  bring  home  the  slightest  and  most  transient  amount  of  connection 
between  Fraser,  Trenholm  and  Company,  or  Captain  Bulloch,  or  Mr.  Hamilton,  and 
the  ship  Alexandra.  I  say  nothing  more  striking  or  conspicuous  coulil  hap|>en  in  a 
case  of  this  kind  than  that  fact,  that  a  man  who  would  resort  to  devices  and  artiScea 
of  this  sort  to  obtain  the  end  he  had  in  view  ;  who  succeeded  to  a  great  extent,  for  he 
took  in  tbusD  whom  he  wished  to  defraud,  although  he  attained  his  object  in  that  way, 
yet  was  unable  to  obtain  anything  whatever  which  could  be  turned  to  advantage  in 
respect  to  the  Alexandra.  So  sinoli  for  the  evidence  of  Chapman,  which  not  only  does 
*  Set  page  B2,  near  tht  bottom.  ,  -.  r 
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not  adT»DM  the  case,  bnt  pnta  it  back  beyond  onf  poaribility  of  giring  support  to  th« 
kllegatious  in  the  information. 

^ow,  roy  lords,  the  other  gentleman  who  wm  referred  to  wrs  a  gentleman  of  & 
diflerent  character,  a  pervon  who  calls  himself  Mr.  Clarence  Raaclolpli  Tonge,  and  hia 
«videiice  la  at  page  113,'  My  lords,  I  observe  that  the  attorney  general,  iu  moving  for 
the  mie,  stated  to  yonr  lordships  that  with  regard  to  Mr.  Clarence  Randolph  Yonge 
he  did  not  mean  tninatify  all  that  lie  did  in  this  ease.  That  is  a  very  interesting  obser^ 
nation,  because  it  leads  me  to  expect  that  the  attorney  general  will  be  prepared  to 
justify  something  that  Mr.  Yonge  did,  thoogh  he  ie  not  prepared  to  jiistify  all  of  it, 
and  I  shalJ  listen  with  the  greatest  iatereat  and  some  amount  of  excitement  to  hear 
whether  a  man  alive  will  be  found  (and  my  learned  friend  the  attorney  general  is  as 
bold  as  most  men)  to  Justify  one  scrap  or  tittle  of  tbe  conduct  of  Clarence  Randolph 
YoQ^,  as  related  by  himself,  from  the  beginning  of  the  case  to  the  end. 

But  my  learned  friend,  the  attorney  general,  I  cauiiol  help  thinking,  miBapprehended 
very  considerably  the  observations  which  were  made  npon  the  evidence  of  Clarenca 
Bsndolph  Yonge  at  the  trial.  The  attorney  general,  in  liia  addresa  to  your  lordahip  on 
moving  for  this  rule,  said,  it  is  very  tme  that  eoiue  charges  were  made  against  this 
witness;  it  was  said  on  the  part  of  the  claimants  that  he  had  a  black  slave  that  he 
wanted  to  sell,  and  it  was  pnt  forward  as  If  that  should  disentitle  his  evidence  to 
weight.  My  learued  friend  went  on  to  make  one  or  two  observationa  which  seemed 
to  Se  rather  irrelevant,  and  which  I  cannot  help  thinking  were  not  in  my  learned 
friend's  usual  good  taste,  when  he  said  that,  acooniing  to  tbe  constitution  and  laws  of  tha 
Confederate  States,  thia  man,  who  was  a  white  man,  would  be  a  perfectly  good  witness- 
in  any  coort,  whereas  the  slave,  being  a  block  man,  would  not  have  been  a  witness  at 
alL  I  do  not  qnite  know  why,  on  a  trial  of  this  kind,  wo  should  go  out  of  our  way  on 
either  one  side  or  the  other  to  insiflt  the  one  or  the  other  state  with  reference  to  Uieir 
laws  or  their  constitution ;  we  may  like  them  or  dislike  them ;  it  is  nothing  to  us. 

Bnt  my  learned  friend  mistook  entirely,  mistook  beyond  a  mistake  which  I  conld 
have  conceiveil  could  have  been  made,  what  was  the  nature  of  the  reference  to  Clar- 
ence Randolph  Yonse,  and  hie  dealings,  among  other  things,  with  reference  to  the 
block  slave,  of  which  he  became  the  owner.  Fortnnately  I  need  not  road  the  whole 
of  this  evidence.  1  will  tell  your  lordships  the  history  of  this  man;  first,  with  respect 
to  his  public  character,  and  than  with  respect  to  his  private  character.  As  to  his 
public  character  his  history  was  this:  Ho  was  a  oative  of  one  of  the  eontbem  States 
of  America,  what  are  now  called  the  Confederate  States.  He  chose  to  enter  the  naval 
service  of  those  States,  and  to  accept  tbe  commission  of  an  o£Bcer,  andro  nnderfakeall 
the  responsibility,  allegiance,  service,  and  good  faith  which  that  step  on  his  juirt  would 
involve;  he  coutiuDeu  for  a  considerable  length  of  time,  in  fact  for  some  yean,  an 
officer  in  tbe  service,  received  hia  pay  in  that  oapaoity,  and  was  bonnd  to  all  ths 
allegiance  wbich  would  follow  from  that.  And  not  only  so,  bnt  being  an  ofBcer  hs 
was  taken  into  the  confidence  of  a  person  wlio  was  his  superior  in  rank  and  position,  a 
Captain  Bulloch,  whose  namo  has  been  referred  to.  He  became,  according  to  his  own 
Goufession,  if  not  the  private  secretary  of  Captain  Bolloch,  as  probably  we  should  coll 
hito,  at  all  events  the  person  who  was  couQdentially  employed  to  copy  the  letters  and 
to  write  the  letters  of  Captain  Bnlloeh,  and  to  receive  the  letters  sent  to  Captain 
Bnlloch  from  those  above  Captain  Bulloch  in  the  employment  of  the  government  of 
tbe  Confederate  States.  He  was  familiarly  employed  in  that  way,  and  he  became 
acquainted  by  those  means  with  the  private  inlormation  wbich  flowed  from  persons 
holding  situations  of  this  kind,  such  as  the  secretary  of  the  navy  uf  the  Confederate 
States.  He  continued  in  that  position,  bearing  that  character  aud  getting  his  infer- 
— -J--  '-J  that  way,  so  that  up  to  a  certain  day  In  the  month  of  January  of  this  year 
—  •--'  ut  a  naval  officer  on  board  the  Alabama,  (he  was  the  purser  or  pay- 

BTted'-that  is  what  we  call  it — that  is  to 

„, — -cc 1  —  c °  some  way,  while  his  ship  was  lying  at 

Port  Royal,  in  Jamaica,  at  night,  aud  never  rejoined  her.  The  ship  saileil  wituont 
him,  he  purpoeely  having  left  the  ship,  in  order  that  he  might  not  sail  with  her.  As 
rapidly  as  the  commnatcatjon  betweeti  the  two  conntries  wonld  allow  he  came  to 
Englaod,  landed  at  Liverpool,  hurried  up  to  London,  and  laid  the  whole  of  the  infor- 
mation be  had  obtained,  in  the  confidential  position  which  he  had  filled,  at  the  disposal 
of  tbe  minister  of  the  United  States.  He  did  that  and  more — he  did  worse — he  vol- 
nnlaered,  as  soon  as  he  could  be  dispensed  with  here,  to  go  back  tp  America,  and  porane 
the  tame  course  again,  in  order  to  perform  any  other  service  of  a  similar  nature  which 
he  conld  perform  for  the  government  of  the  United  States.  That  is  his  statement, 
from  which  I  have  drawn  his  public  charact«r,  and  I  am  happy  to  think  that  it  is  not 
necessary  for  me  to  comment  upon  it.  My  learned  friend,  the  attorney  general,  will 
notjnatify  all  of  it — he  will  probably  justify  some  part  of  that  conduct. 

The  private  character  of  this  Mr.  Clarence  R.  Yon^e  was  this.  He  was  married  Sn 
Georgia ;  his  wife  was  living  there,  and  he  had  afamily  by  hep— he  left  her  and  embarked 
on  board  the  Alabama.    While  the  Alabama  was  lying  off  one  of  the  West  India 
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lilaada,  he  lodKeAln  tbebooMof  a  widow  bavins  alittle  property,  reprMentodlilinBelf 
M  being  aunmrrieit,  and  \rtut  througli  tiie  ceremun;  of  a  mairia^  with  her,  which,  aC 
eonrao,  n'ns  nugatory.  Ae  toon  aa  be  biul  married  her  he  sold  off  all  her  property  and 
got  tlie  inoiipj,  I  am  wrong  in  Buying  "aU,"  there  was  one  exception.  Sbe  bad  in  her 
empluynieiit  »  lilack  servant,  (he  noald  not  l>e  a  slave,  of  oonrse,  in  Jamaeia,)  a  boy  of 
fourteiin  or  fmnen  ypsra  old.  Mr.  Yonge,  the  witness,  with  whom  I  am  dealing, 
after  he  hod  married  this  woman  and  got  poaBSBslon  of  all  the  rest  of  her  property,  rep- 
resented to  hi!r  that  it  wonld  be  a  ^ood  thing  to  pnt  themselTea  in  aiiosition  tosell  tbj« 
boy,  and  fur  tbrvt  purpnee  to  take  him  to  Charlpsttm,  where  of  coarse  he  could  be  sold, 
being  a  boy  of  color.  But  then,  in  order  to  persuade  her  t«  accompany  him  t«  Englaod, 
he  repreaentnl  that  the  only  way  in  which  they  conld  get  to  Charleston  was  t«  go  to 
England  Amt,  and  then  they  would  go  ttota  England  to  Charleston  by  mnning  the 
blockade.  Hi>,  in  that  rannner,  persuaded  her  to  oome  to  England,  and  having  bi,nd(>d 
with  her  in  Liverpoiil,  left  hor  at  Liverpool  penuileie  and  ailrifl  upon  the  biranfj  of 
strangora.  I  do  not  know  whether  it  appears  upon  the  evidence  or  not,  that  sbe  h*d 
to  go  to  a  mngistrute  to  get  support.  But  at  all  events  he  left  her  there  penniless,  when 
he  came  np  to  London  to  give  Informatinn  to  the  United  States  mlnlstt-r.  That  is  hii 
private  cbanutur.  So  that  yonr  lordships  have  there  united  the  ptiblie  and  private 
characters  of  tbia  witness. 

Now,  my  lords,  one  passes  with  some  sort  of  eatisfiwtloD  f^m  that  inbject,  for  it 
reqiiirea  no  sort  of  comment  in  thia  coort.  What  we  anbiiii(t«d  to  the  Jnry  about 
tbia  witne«a  waa  this,  that  if  he  had  come  forward,  and  in  the  nnantity  of  information 
which  he  was  rpady  to  give,  even  if  he  had  said  anything  which  oonnected  itaelf  with 
the  Alexandra,  we  should  atill  have  said,  as  tvedid  say,  and  say  I  sm  sure  in  a  ws; 
that  no  purauu  would  dispnte,  that  no  jnry  would  for  a  moment  attach  weight  or  credit 
to  the  evidence  of  such  a  witness— that  wonld  have  been  so  if  he  had  said  aaythiDf 
which  did  connect  itself  In  any  shape  ot  form  with  the  Alexandra. 

But,  my  lord,  the  remarkable  tiling  again  was  this,  with  this  witness  aa  with  Hr. 
Chapman,  he  bad  been,  as  I  told  yonr  lordships,  in  confidential  communication  on  the 
other  side  of  the  water  with  all  who  were  in  office  on  the  part  of  the  Confederate  Stat«s. 
When  I  say  tbat  he  had  been  in  communication,  yonr  lordshiiM  undeVatand  what  I 
mean,  not  hinisulf  personally,  but  the  letters  passed  through  his  bauds,  and  he  saw 
Bverything  which  was  passing.    It  was  a  mattor  which  conld  not  fail  to  strike  any  jury, 


I  apprehend,  that,  with  a  witness  of  this  kind  coming  forward  to  do  everything  he  pos- 

■jblyconhl  to  assist  the  cose  of  those  who  pnt  him  into  the  Ikix,  he  was  unable  to  snggeat 

it  directly  or  indirectly  he,  in  any  shape  or  form,  hod  reason  to  think  or  waa  uUeto 


E'ove  that  there  was  any  kind  of  connection  between  the  Alexandra,  or  any  deeiKn 
rmed  in  regard  to  building  her,  and  anything  which  he  had  seen  or  heard  in  tm 
aecessioniat  States.  It  is  true  be  was  not  la  Liverpool  at  the  time  when  the  ship  was 
built,  but  he  was  In  a  position  where,  acci)nling  to  his  own  accoant,  he  had  full  com- 
mand of  acces#to  the  knowledge  of  all  t  be  procetHilug«  whiob  were  taking  place  on  behalf 
of  those  who  were  inl^.rested  for  the  Confederate  States,  and  npoa  the  whole  of  tiios* 
occasions  he  could  not  venture  to  say  that  a  single  thing  had  ever  occurred  which 
eonid  lead  him  to  say  a  word  as  to  the  Alexandra,  or  as  to  any  idea  or  knowledge  ol 
his  as  to  the  puq>ose  for  which  aha  was  intended. 

I,  therefore,  luy  lords,  am  relieved  tronx  reading  to  yonr  loi^hips  what  I  call  the 
loathsome  evidence  of  this  witneso.  My  learned  frieud,  the  attorney  general,  may  deal 
with  it  OS  he  pleases.  I  make  him  a  preaent  of  him.  The  witnesa,  if  Ike  said  anything 
which  conld  he  ad  rem  with  reference  to  the  trial,  wonld  be  a  witness  entirely  withont 
credit.  I  appeal  to  the  abseuce  of  the  information  which  a  person  in  bis  position  woold 
be  anxious  to  give,  and  which  be  could  not  give,  aa  a  proof  Chat  there  was  nothing  to 
be  aaid  which  conld  connect  itself  with  the  Alexandra. 

Kow,  my  lonla,  there  remains  one  witnesa  still  upon  whose  evidence  the  Crown  thought 
flttorely  very  much.  I  mean  the  witness  Da  Costa;  and  I  may  obaerve  that  my  learned 
friend  the  attorney  general,  who  gave  so  very  mild  a  character  to  Mr.  Clarence  Randolph 
Tonge,  with  regard  to  Hr.  Da  Coeta  soared  aloft,  and  declared  that  he  was  a  witnM* 
straightforward  and  unimpeachable ;  that  he  wds  a  witnesa  whose  manner  aqd  cbaractis 
must  have  oommendid  themaelvee  to  any  one  who  heard  him,  and  that  be  was  not 
aware  that  a  word  could  he  aaid  against  the  evidence  that  he  gave.  I  shall  take  leave 
to  present  a  very  different  view  of  his  evidence,  and  certainty  we  went  Co  the  Jury  upon 
a  view  of  his  evidence  very  different  from  tbat.  I  venture  to  soy  that  every  vice  of 
which  a  witness  eould  be  guilty  was  found  in  the  evidence  of  Da  Casta.  He  waa  a 
wijneoa  who  was  too  willing  to  do  the  work  ho  waa  called  upon  to  do,  and  he  waa  a 
witness  who  was  utterly  unwilling  to  give  any  information  which  did  not  oonneot 
itself  with  the  subject  of  what  he  bad  in  nis  mind  to  prove. 

I  will  Just  give  yonr  lordsliips  one  or  two  samples  of  the  way  In  which  this  witness 
save  his  evidence,  not  to  ash  yonr  lordships  to  draw  conclusfons  from  it,  but  to  ahow 
tbe  sort  of  evidence  upon  which  we  went  to  the  Jnry,  and  to  show  how  well  warranted 
tiiejury  were  in  treating  the  atatementa  of  this  wituiiss,  if  they  were  nslevaot.aa  state- 
meuta  upon  which  no  reliance  oonld  be  placed.    One  thing  ia  TBiyjBmarlotMe  fu  On 
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•Tidence  of  Da  Coat*,  thai  even  wben  lie  wu  being  ezWDined  in  chief  hy  tlie  Crovn, 
it  «ra«  fonnd  impoealble  to  coutrtd  him.  In  kDSwer  to  ever;  qnestion  which  was  pat 
to  bini,  he  wotild  toBiBt  upon  wy ing  that  the  AUxandra  vrai  a  gnnboaC.  And  when- 
ever the  coaneel  fur  the  Crown  Raid  "the  Alexandra,"  he  would  anawer  "the  ((unlwot.'' 
And  when  'one  of  my  learned  friends  checked  him,  he  Mid,  "1  know  her  only  as  th« 
aaatioaU  1  will  caU  ber  only  the  guoboat,"  and  he  never  called  her  anything  elM 
ooni  beginning  to  end.  I  will  jriTe  bq  iaMauce:  First  of  all,  at  p^e  65,*  in  hisexatnin- 
■tiua  on  behiili  of  tiiuse  who  c&Ued  him,  he  ia  asked  at  tlist  time  abont  some  iut«rTiew 
with  Mr.  Uitler,  "Can  you  soy  how  long  ttutt  was  before  the  Emperor  was  launched T" 
Heaay^  "Alrant  a  week,  the  last  time.  And  in  what  month  T — TheTessel  was  launched 
on  tlie  otb  of  Jwinary,  in  this  present  year,  and  it  was,  I  think,  New  Year's  day  that  I 
saw  Mr.  Uillur.  At  tliat  time  did  yon  see  the  Alexandra  in  Mr.  Miller's  yardT-'I  aaw 
tliat  gunboat."    This  is  in  answer  to  his  own  counsel,  my  teamed  irieud  tlie  ^ee^  '~ 


b]»^ 


was  laniiched  that  yon  saw  ber  tberel — From  September,  when  they  laid  tba 
ilncka  for  her;  fur  this  gnnboat."    I  took  leave  to  say,  "Do  not  call  her  a  'gunboat."' 
''   answer  is  thia,  "J  do  not  know  her  by  anythinx;  but  a  'gunboat."'    And  in  page  9Q,i 
is  cross-examination,  nearly  at  the  bottom  of  the  page,  he  says  this:   In  the  last 
'    '        e  he  ia  asked,  "The  Phantom,  Captain  Tessier  commanded,  i'~'  '  ~ 


^1 


Was  he  frequently  down  at  the  Phantom  daring  the  time  she  was  bnildingT — He  wai, 
lad  at  tbe  gunboat.  I  did  not  ask  yon  that  qnestion. — 1  am  answering  you  both.  1 
■skyuu  abont  tbe  Phantom  t — If  you  ask  me  whether  he  was  coming  there,  I  mnst  tell 
you  what  he 'was  doing.  I  ask  you  about  the  Phantom;  you  can  tell  ns  abOQt  the 
otber;  1  ask  you  now  about  the  Phantom? — Ue  was  at  both  vessels."  The  witness  waa 
excitvd  and  determined  that  no  kind  of  examination,  whether  it  came  from  the  one 
aide  or  tbe  other,  should  prevent  bim  from  reiterating  the  assertioa  be  cauie  here  to 
mike.  "There  is  a  gunboatl  There  is  a  guulraat!  There  is  a  guuboatl  and  that  ia 
all  I  am  going  to  tellyou  abont  it." 

Kow,  my  lords,  what  did  he  tell  us  about  himself  T  On  page  64,t  yon  will  And  that, 
00  his  appearing  in  the  box,  he  was  asked  by  the  Queen's  advocate:  "What  are  yoa  by 
ptofesaiou  I"  His  answer  was,  "A  shipping  agent,  a  ship-owner,  and  a  steamboat- 
awoer."  One  of  the  most  eminent  merchants  in  Liverpool,  every  person  thought,  and 
looked  npon  him  with  great  respect  for  some  time.  "A  shipping  agent,  a  aiiip-owDer, 
sad  a  steam  boat-«wner."  Surely  this  man  must,  at  least  in  social  positiou,  be  above 
all  kinds  of  remarli,  Finch  as  mignt  be  made  npon  some  of  tbe  other  witnesses.  At  page 
^Tiyoa  will  find  he  tnmed  out  to  be  this:  I  always  understood  that  tbe  term  "a  ship- 
~'ig  agent"  had  certainty  a  meaning  connected  with  commercial  affairs,  and  the 

'Warding  of  goods.  It  turns  out  ttiat  his  notion  of  it  was  this:  Ue  deals  in  sailors, 
and  is  what  is  popularly  termed  "a  crimp;"  he  deals  in  sailors,  and  keeps  a  boarding- 
bouse  coDnected  with  this  sort  of  dealing.  And  as  regards  his  being  a  ship-owner,  he 
his  merely  a  share;  I  do  not  know  how  much  j  but  he  is  arpartner  m  a  tug  that  towa 
boats  out  of  the  docks. 

Now,  my  lords,  what  have  we  in  addition  to  that  f  Tour  lordships  will  observe  I  am 
only  tiivinE  samples.  I  do  not  want  to  prove  facts;  but  I  am  askine  yonr  lordship's 
attention  ut  a  sample  or  two  of  tbe  way  in  whiob  the  'witness  gave  his  evidence.    If 

Ein  cast  your  eye  down  page  99,$  (it  would  be  improper  for  me  to  lead  It,)  I  think  yoni 
rdships  will  see  that  he  evidently  fenced  with  a  question,  the  answer  to  which  he 
could  Dot  fail  to  have  known,  namely,  tbe  fact  that  a  quarrel  of  some  kind  bad  taken 
place  between  himself  and  Ur,  Miller,  (Mr.  Miller  being  tbe  persvm  who  built  the  tug' 
ut  which  he  was  a  partner,)  and  tbat  Mr.  Miller  had  brought  an  action,  which  waa  then 
pending  against  himself  (Da  Costa)  and  his  partners.  On  that  point  be  said  that  he 
did  Dot  know  that  an  action  was  pending,  but  would  not  be  sure  upon  the  point.  A 
very  curious  sort  of  statement,  which,  of  course,  a  Jury  very  well  knows  how  to  deal 
with.    Tbat  waa  the  dioracter  of  the  witness  upon  general  points. 

Now  I  will  take  jour  lordships  to  the  part  of  the  eidvnoe  which  vrss  relied  npon  by 
w  Crown.  At  page  74||  this  Btcaigbtforward  and  highly  respectabe  gentleman  gave 
Wi  evidence.  There  ivas  a  considerable  discussion  as  to  whether  tbe  evidence  could 
be  admitted ;  it  is  on  the  second  day,  at  page  97,11  tbat  tbe  evidence  really  commences, 
lour  lordsbipe  will  find  it  begina  in  the  middle  of  the  paragraph  headed  "  Qneen'a  advo- 
uite,"  more  man  half  way  down  the  page.  "  Do  you  remember  a  short  time  before  the 
Eniperorwaslnunched,haYingaconversation  with  Mr.  Miller,  senior!"  (The Emperor 
WBeatughaattbatwasbeingbailt.)  Hea^ya,"Yes.  When wastheEmperorlaunohedt, 
OiitbeHthday  of  January.  18631 — Tes.  You  say  you  remember  havini;  a  conversation 
with  him ;  and  now  I  ask  yoa  what  tbat  convwaation  wast"  Then  a  Lttle  lower  down 
■BMjsgeai.    ISeepagoSe.    t3oap*£<K'    SSeepsgsSS.    fl  See  page  «.     IT  Bee  page  A         , 
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the  Queen's  ftdvocate  Ba,ya,  "  Perhaps  I  bad  better  nnt 
yoD  about  tlie  Alexandra  V — He  answera,  "  Several  ti 
fnrtber,  "Yon  bad  s  couvenation  about  the  AlexandraT — Yes.    Did  he  in  the  cvonevt 


that  ooaversBttOD  lay  aujthiag  to  yon  as  to  wbar  the  Alexandra  was  intended  for 
On  tbtee  dlffereat  occuians."  Then  an  interposition  as  to  an  objection  took  place,  and 
thtu  tbe  Queen's  advDcfUo  reaaniea  thus,  "Did  be  in  the  course  or  tiiat  converKution  t«I] 
you  whkt  she  was  Intended  fori — He  did.  What  did  he  sayT — He  told  me  she  watt  a 
gnnboatfbr  the  southern  confederacy.  Did  be  say  anything  to  yon  at  tliat  time  about  a 
contract  for  the  AleiiuidmT— He  did, my  lord;  must  I  ){ive  you  tbe  exact  ^-otda  that 
Wusedl  Lord  Chibf  B^RON.  Oiveustbebeet  of  your  recollection  of  wbntpasai^  The 
Qoeen's  Acvocatb.  The  qnestion  is :  Did  be  Ba;r  anything  to  you  then  about  a  contract 
for  the  Alexandra T — He  said,  'We,  conjointly  with  Meosrs.  Fawoett,  Preaton  and  Cont- 
pany,arebuilillngtbi8  vessel  foe UesBre.PraeeTgTreniiolm  and  Company.'  Did  be  say  for 
whom  (~Tbey  were  the  agents  for  the  Bouthem  confederacy."  Then  I  asked,  "Did  he 
say  thnt  t~Tbose  are  the  words  be  said.  Tbe  Que&n's  Advocate.  What  did  tap  say  t— 
Tiiey  w«re  the  ajgents ;  in  the  conveisation  that  took  place  he  eeveral  times  said  to. 
In  tbe  conversation  that  took  place  he  said  aeTeraJ  times  that  they  were  tbe  agents  lor 
whomT— If'or  the  southern  confederacy.  .  Had  you  any  other  oouversations  with  bim 
about  the  Alexandra,  and  for  whom  she  was  inteuded  f — Yes,  certainly.  What  did  be 
say  at  tboBo  other  times  1 — It  was  the  same  sort  of  thing.  LoKD  Cheek  Bakok.  It  was 
to  tbe  same  effect  t — Yes.  The  Queen's  Advocate,  Were  these  conversations  that 
you  are  now  speaking  to  before  or  after  the  lannchinsT — Before  the  launching.  Were 
tliese  oonvorsfttions  which  you  have  last  spoken  to  before  or  after  the  one  yon  have 
mentioned  f — These  were  after.  And  on  several  occasions  yon  say  be  said  tbe  same 
thing  T — Yes."  I  will  postpone  any  observations  which  I  may  have  to  make  upon  that 
till  I  have  read  tbe  whole  of  that  which  hears  upon  that  point.    If  your  lordships  will 

turn  t«  tlie  midiUo  of  the  next  page,  page  89,*  your  lordships  will  find  this.  "     

._-,.__.: .....  -reitii^.  Y^" "- '  -'■"--  ■■- 


JT  having  a  conversation  with  iir.  Miller  upon  the  subject  of' tbe  Alexandra  in 

Novemlier,  iS&ii"  He  said,  "1  do.  Do  you  remember  whether  be  said  auytbiue 
about  the  name  of  tbe  vessel  on  that  occasion  in  November  1S621 — He  did.  What  did 
be  say! — Alexandra.  Tell  me  what  he  said  I — He  said  that  the  vessel,  tbe  ganboat," 
(that  [a  a  little  parenthesis  of  bis  own,  which  always  comes  in,)  "was  to  be  called  the 
Alexandra."  "Didyonaskhimftny  question  why  she  was  to  be  called  the  AlexandraT— 
I  did.  What  was  the  question  I — I  asked  him,  was  that  a  name  of  some  state  or  city, 
*ud  be  said  it  was.  Did  he  say  where  it  wast — He  said  it  was  in  tbe  sontheru  Statf«; 
I  think  that  was  the  word.  Did  be  say  anything  about  itfi  agreeing  with  any  other 
nameT — He  said  it  was  in  unison  with  the  Alabama  and  the  Florida.  Upon  tbie  point, 
I  will  ask,  did  he  ever  speak  of  the  Florida,  as  yon  call  it,  by  any  other  name  t— Tba 
Orel<i.  You  have  told  us  about  a  conversation  in  November  18&i-  do  you  remember 
having  a  conversation  with  him  in  December  1S62 ;  do  you  remember  having  another 
conversation  with  him  in  tbe  next  month  t — Yea.  Do  you  remember  anythiQc  in  that 
conversation  beiuKsoid  aboutgansT— I  cannot  say;  I  do  not  remomtier  about  the  gnns. 
You  do  not  remember  anything  being  said  about  gnnsT — Nnt  in  December.  Do  yon 
rememberanytbingbein^f  said  about  copper  T"  Then  ho  says,  "I  said  I  tbonjiht  wehsd 
■  great  deal  of  copper  going  on  board  tor  a  vessel  of  that  size."  He  adds,  '*  He  stud  it 
did  not  matter;  the  parties  that  they  were  for  did  not  care  for  expense.  Do  yon 
remember  at  any  time  his  saying  anything  to  yon  about  a  gun  in  connection  with  the 
Alexandra,  or  gunsT — Nothing;  only  gunboat,  that  is  all.  Tnat  is  all  you  remember  1— 
Yes."  Then  he  says  he  knows  Captain  Tessier  and  Mr.  Welsman  slightly.  He  knows 
Ur.  Weinman  by  sight.  My  lord  asks;  "IsHr.  Welsman  amemberof  thetirmof  Fraser, 
Trenholm  and  Company! — He  is."  Then  he  is  askeil,  "Did  you  see  him  there  more 
than  once!"  (that  is  in  Ur.  Miller's  yard  during  the  time  when  the  Alexandra  was 
building.) — "Yes.  Did  he  do  anytliing  when  he  was  therof  Allow  me  to  c^l  yunr 
lordshi)>a'  attention  to  the  answer, ''  I  saw  him  giving  orders  for  one  of  the  men  to  work 
at  this  boat.  That  is  this  Alexandra  yon  mean ! — Yes.  Did  you  see  him  doing  that 
more  than  once ! — The  order— that  was  only  once.  Did  you  see  bim  doing  aiiytbiog 
else  iMsides  givingordersf'-Hs  was  always  inspecting  round  abouL  Always  inspect- 
ing do  you  say  I— WTien  I  saw  him.  Do  you  know  Captain  Tessier;  I  thiuk  yon  said 
you  difi! — Quite  well.  Have  yon  seen  him  there  during  the  time  the  Alexandra  vai 
being  built! — Yes.  More  than  onceT — Yes.  Have  yon  seen  bim  there  frequently!— 
Yes.  Have  you  heard  him  give  any  orders  respeoting  the  gnnboatt—I  did  not  hetf 
him  give  any  orders,"  Now  we  pass,  my  lords,  to  page  97,t  where  he  is  asked  this,  it  is 
a  little  above  the  middle  of  the  page.  "  I  want  now  to  draw  your  attention  to  a  par- 
ticular occaaion.  Do  you  remember  after  the  Emperor's  trial  trip,  I  am  not  sure  wbeUiM 
it  was  after  the  first  or  the  second,  but  it  was  after  one  of  the  trial  trips  of  the  Empe- 
ror, do  you  remember  being  in  the  cabin  of  the  Emperor  with  Mr,  Miller,  seniorF— ge 
says,  "He  waaiu  the  cabin  when  I  was  there.  Was  this  at  tbe  trial  trip  T— The  QuREs's 
AnvocATK.  It  was  after  the  trial  trip.  Was  it  after  the  first  or  the  second  trial  trip!— 
The  second.    Now  on  that  occasion  do  von  rememl>er  wheUior  youug  Mr.  Miller  cane 
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dojrn  and  called  to  his  lather  T — He  did."  And  then,  lower  down,  he  laji, "  He  told  me 
tbat  Captoiii  Teeaier  wauted  hliD ;"  that  is,  Miller,  seaior.  Then  he  Ba;a,  "  He  came 
up,"  and  tbeu  he  sajB  that  he  (the  nltaesB)  "was  up  close  with  him."  Then  he  is  aated, 
"Aud  then  were  yoa  aod  old  Mr.  Miller  and  yoon^  Mr.  Miller  oud  Captain  Teaaier  on 
deck  at  the  aame  timeT — Yea.  Did  Captain  Teaaiet  oD  that  oucaaiou  aay  anything  to 
Uiller,  neuior,  about  the  Alexandra.  Pirat  of  all  eay  'yifl'  or  'no.'  Did  he  eay  any- 
tbiug  I~He  did.  What  did  he  Bay  t"  Then  paasing  to  the  ueit  page,  below  thd  middle, 
after  the  qaestion  waa  discunoed  aa  (o  whether  it  Hbonld  be  put  or  not,  you  will  aee 
tliiB,"DidheBay  anythiiig  as  to  theconstruction  of  the  Alexandra  1"  Heaaya,  yea.  Tell* 
OS  what  he  aaid  with  reference  to  the  conatcactioa  of  the  Alexandra. — He  wanted  the 
combiuKH  of  tjie  hatch  higher.  That  ia  what  he  saidt — Yes.  Did  he  aay  how  much 
Ligber  he  wanted  themT — Throe  inches,  I  think  it  waa.  Of  what  hatch  I — The  main 
hileb.  Did  Miller,  eenior,  make  any  answer  T— He  did.  What  did  he  aay  I — He  said  he 
vould  not  doit;  it  waa  accordtiiK  to  contract."  By  which  I  nndeistand  that,  as  it  was, 
it  WHS  according  to  contract.  ''Lord  Chief  Bibok  Pollock.  What  waa  done  waa 
according  t«  contract  T^ — Yes.  But  what  waa  piopoeed  to  be  done  was  Dot  aiEOTding 
to  contract  I — No.  The  Qdeen's  Advocatr.  Iiiat  is,  that  Mr.  Miller  said  he  wonld  not 
do  it,  because  what  was  done  bad  been  done  oocordirg  to  contract  I— Yes." 

Now,  my  lords,  there  is  a  passage  or  two  in  tJie  ciDss-examinatLon  which  I  will  take 
with  that.  It  Is  at  pajfo  100,'  aboat  eight  lines  down  the  page.  "  Yon  say  you  saw 
hiia  "  (that  was  Mr.  Welaman)  "  give  an  order  on  board  the  Alexandra  t^I  did  not  aee 
him.  Mr.  Welsmao,  Dot  Captain  Tessierf"  The  Qcebn's  Advocatb.  No,  he  dif  uot 
■ay  that.  Mr.  KixauLKX.  He  said,  "  I  did  not  bear  him  give  ordeia,  he  waa  about 
anperintending."  Then  he  is  asked  this  qnestion  :  "  I  observed  you  dwelt  particularly 
on  the  wurd,  '  saw.'  Did  you  ever  hear  Mr.  Welsman  give  an  orderT — I  did.  What 
»M  il  t — Ho  told  a  man  to  knock  off;  he  was  doing  something  different  to  bia  wiahcs, 
and  the  man  did  knock  off."  In  bis  eiaminatioa  in  chief,  I  may  obaerve,  that  he  aEiid 
he  heard  him  give  orders  to  a  man  to  work  at  the  boat  That  waa  the  only  occaaion, 
ha  Bays,  he  ever  heard  aa  order  given,  and  the  order  he  heard  given  waa  that  he  ordered 
a  man  to  work  at  tbe  boat.  His  words  are — "  I  aaw  him  giving  orders  for  one  of  tho 
nien  to  work  at  -tbia  boat."  Tben  on  cross-examinatioQ,  what  he  aaya  he  heard  was 
this — "He  told  a  man  to  knock  off ;  he  was  doing  aomething  different  to  bia  wiahea, 
md  the  man  did  knock  off.  That  la,  he  stopped  work! — He  atopped  work  and  went 
sway.  Did  yon  see  the  Alexandra  launched  I — No.  Do  you  know  that  she  wns  launched 
on  tue  day  that  the  Princesa  of  Wales  came  to  Jx>ndon  f — I  could  not  tell  tbe  day ;  I  do 
DOl  know."  Of  conrse  he  wonld  not  Tentnxe  to  know  anything  at  all  ao  plain  as 
that. 

Now  I  have  read  to  yonr  lordships  t-fae  evidence  upon  this  part  of  the  case  which  is 
nlied  npon  by  the  C^own.  It  ia,  as  your  lordships  see,  evidence  given  by  Da  Costa  of 
■  alatement  made  by  Mr.  Miller,  the  builder  of  tlie  ship.  That  is  the  kind  of  evidence 
wbich  they  bring  forward.  The  Qrst  observation  that  occurs  upon  the  evidence  isthia: 
Suppose  it  were  unimpeachable  ;  auppoae  there  were  not  a  word  to  be  aaid  against  the 
endenee  of  this  witness ;  suppose  there  were  no  reason  to  ask  tbe  jnry  to  diabelieve 
him,  either  in  point  of  accuracy  or  ou  any  other  groand;  then  the  first  question  that 

Esentsitaelf  is  this:  In  tbisproceeding  in  tliissait,  what  is  the  effect  of  tbe  statement  of 
.Hiller,  even  supposing  it  to  have  l>een  made?  Now,  there  was  a  conaiderable  amount 
of  airument  at  the  trial  oato  whether  in  thefirat  inatance  snch  evidence  was  receivable 
stall.  We,  of  course,  objected  to  it,  aud  if  the  result  of  the  argument  bad  gone  the 
otlier  way,  we  should  have  naked  for  a  further  consideration  in  tbe  shape  of  a  bill  of 
aiceptians  on  that  point.  But  the  Lord  Chief  Baron,  when  he  came  to  the  oonclnsioa 
that  in  form  it  ought  t^i  be  admitted,  carefully  guarded  himself  by  saying  that  the 
qn«Btion  was  left  open  aa  to  what  the  effect  of  a  statement  ma<le  by  a  person  in  Mr. 
Multtr^B  position  might  be  npon  other  persons  who  were  no  parties  to  the  statement. 
Then  the  point  maylie  put  thus :  You  have  a  person  like  Mr,  Miller,  who,  upon  tbe  evi- 
deuce  of  Da  Costa  himself,  ia  building  a  ahip  by  contract,  involving,  therefore,  the 
utcesaity  that  he  is  building  it  as  the  person  employed  by  some  peraou  or  persons  who 
are  hit  employers.  Therefore,  I  submit  that,  whether  in  point  of  form  the  evidenoe  is 
admissible  or  not,  at  all  events  it  ia  an  obaervation  wbich  oocnrs  upon  tbe  effect  of  the 
evidence,  that  if  you  find  a  statement  alleged  to  have  been  made,  and  believe  it  to  hare 
been  made,  by  Mr.  MUler,  the  peraou  building  the  ship  by  contract,  just  as  tlie  Intent 
of  Mr.  Uiller,  if  he  ia  only  employed  in  building  the  ship  as  an  agent  would  not  be 
'uaterisl  within  the  purview  of  tbia  act,  ao  a  mulbi/ortiori  a  atatement  made  by  Mr. 
Miller  in  tbe  conrae  of  Ms  buildinc,  that  tbe  ahip  ia  to  be  used  for  a  particular  purpose, 
fflUBt  be  a  atatement  which  if  received  can  affect  no  person  who  is  admitted  U>  have  a 
property  in  the  vessel.  I  should  submit  that,  if  there  was  not  a  word  to  be  said  ^ainat 
tbe  accuracy  of  Da  Costa  in  general,  any  atatement  made  by  him  as  to  what  Hr.  Miller, 
tue  builder,  said,  wonld  not  weigh  a  feather  as  agunat  the  persona  who  have  the  pro- 
perty in  this  yessel. 
^in  let  me  ask  yoQT  lordships  to  observe  what  thejuryhad  to  consider,  and  what 
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wupnt  totlie  iarybniadlyaiidislewlj.  Tlirre  wumwitDMawluMe  maimer  and.  dwr- 
acter  had  the  obcHrnatioDa  to  be  made  upon  tht:m  which  I  haTe  made.  And  noir  tlQu 
the  atatementhe  biniHelfiualEeB  irf'  thia  ctmverBatioa  ;  in  that  a  statement  which  upon 
the  lace  of  it  onght  to  be  received  b;  the  Jar;  aatroe  T  Can  an  jibing  ao  wholly  foRi|ni 
to  the  ordinary  comae  of  baeineas  among  mankind  be  BOppoeed  as  that  which  tlua 
witnrM  tells  oat  He  was  a  peiwio  not  in  an;  wa;  partkntarl;  intimate  with  Mr. 
lliller;  tbe  only  eonnectioa  lie  bad  with  Ur.  Uilln-,  the  on);  groond  he  had  fur  being 
preieDt  in  the  yard  wiw  that  he,  MiUer,  waa  building  a  tug  in  vhich  he.  Da  Coats, 
Jbappenetl  to  lie  a  partuer.  Jl  was  not  a  matter  of  ciHuaioa  vgnorance  that  proceedinfn 
were  being  taken  in  Liverpool  abont  tliis  ver;  time  with  re£ienc«  to  ahiiia  as  to  whidi 
tbe  United  Slatf  H  government  complaioed  thut  tbry  Bhuuld  not  be  allowed  to  leave  iha 
port  of  Liveruool.  Ih  it  probable  or  credible  then  that  Ur.  Millol'  wonld  make  a  oom- 
munication  which  necessarily  wonld  be  a  commiiniculion  of  a  eon6dential  and  aecctf 
cbaractor,  to  a  peraon  like  Da  Costa,  with  whom  he  had  no  ooBuection,  and  as  l4>  whom 
lie  had  no  motive  for  makins  anch  a  communication  t 

Then,my  lords,  look  at  what  the  communication  ia  said  to  haTe  been.  It  is  nnfiiT- 
tnnately  but  too  clear  npon  the  face  of  it,  that  it  ia  a  atatement  made  actually  b; 
repeating  almoat  the  very  words  of  one  of  the  counts  of  the  information.  That  atate- 
ment is  tbia,  that  Mr.  Miller  aaid,  I,  in  coqjimctioD  with  Uesais.  Fawcett,  Preston  and 
Company,  are  building  the  Alexandra  for  Messrs.  Fraser,  Trenholm  and  Compauj,  who 
are  tlie  agents  for  the  Confederate  fitatea  of  South  America.  It  M  a  atatement,  I  say, 
made  clearly  and  distinctly  to  prove  one  of  tJie  counts  of  the  infonnalion,  and  it  is  ■ 
atatement  which  in  common  life  it  ia  utterly  impossible  to  believe  that  Mr.  Miller  made; 
but  it  does  not  stop  there.  The  witness  says,  he  made  it  tbree  times;  then  Ue enlarges 
tlie  atatement  he  has  made  to  "  several  times."  Can  any  mati  conceive  that  a  8lat«- 
meot  of  that  sort,  a  statement  which  you  cannot  believe  in  probability  waa  made  tmce, 
should  have  been  made  several  tiiuee  upon  uue  occasion,  and  repeated  upon  othenl 
The  thing  ia  incredible.  But  all  I  have  to  aay  ia,  that  it  whs  for  the  jury  to  say  nhetber 
with  those  observations  to  which  I  say  the  evidence  of  Da  Costa  ia  open,  that  evidence 
ought  to  be  cre^lited  and  received,  and  whether,  anppuaing  that  a  declaratiuo  of  Ur. 
lliBer  would  have  aa  effect  upon  the  case,  they  were  to  b^eve  that  that  declaration 
ever  waa  made.  , 

ffow,  my  lords,  1  have  snbmitled  to  your  lordshipa  the  view  of  the  evidence  which  I 
should  desire  to  present  in  opposition  to  that  part  of  the  rule  which  nwerts  that  the 
verdict  was  against  the  evidence,  oi  against  the  weight  of  evidence.  I  aay  it  woa 
for  the  Crown,  in  a  case  of  a  forfeiture,  or  a  case  of  an  oflenae,  to  prove  their  case  with 
reasonable  certainty ;  I  do  not  say  to  demonstrntion ;  but  I  say  this  was  the  kind  of 


a  for  the  jury  to  say  whether  upon  that  evidence  they  found  that  the 
intent,  with  n:^>ect  to  the  employment  of  the  ship,  which  would  bring  it  witJiin  the 
section,  was  made  out.  And  if  they  arrived  at  the  cuuclusion  that  that  intent  waa  not 
made  out,  I  aay  that  they  were  warranted — clearly  vnd  distinctly  warranto — in  arriving 
at  that  couclnsioD. 

That  brings  uie  to  what  I  propose  to  myself  aa  the  third  and  remaining  point  with 
which  I  have  to  trouble  yonr  lordships,  and  it  is  a  point  which  will  lie  wiuiin  a  very 
Don'OW  compass.  Uaviug  submitted  to  your  lordshiiis  the  view  of  what  I  apprehend  to 
be  the  law  upon  a  case  of  thia  kind,  and  having  submitted  the  view  of  the  evidenoe 
which  we  repreaeut,  I  come  to  the  direction  which  was  understood  to  come  &om  the 
Lord  Chief  Baroii  to  the  Jury,  and  to  apply  that  direction  to  the  law  and  the  facts  I 
have  mentioned.  How,  my  lords,  I  have  had  the  advautage  of  perusing  the  short-hand 
writer's  notes,  in  two  different  editions,  I  may  say,  of  the  charge  of  tne  learned  Lord 
Chief  Baron,  and  I  will  submit  to  your  lordahips  the  propositions  which  I  uuderstand 
to  be  deducible  from  that  charge.  And,  if  I  am  right  with  respect  to  those  propositions, 
in  sajring  that  they  are  fairly  uedncible  from  the  charge,  I  think  your  Ituxlships  will  b« 
of  opinion  that  Chose  propositions  would  cart?  to  the  mind  of  the  jury  asufflcieDtand 
reasonably  proper  explanation  of  Uie  law  on  the  subject  aa  applicable  to  the  case  b«fore 


Bu^  my  lords,  I  cannot  help  quoting,  aa  an  observation  npon  that  qneation,  what  I 
see  &11  from  a  learned  judge  of  another  court,  Mr.  Justice  Crompton,  with  referenoe  k> 
criUcismt  such  as  are  sometimes  mode  niion  the  charge  of  a  learned  jud^  upon 


of  this  kind.  It  was  ia  the  cose  of  the  Queeu  against  Bussell,  which  was  an  appU- 
uuLion  for  a  new  trial  on  au  indictiueut  for  obstructing  navigation,  on  the  gronnd  of 
misdirection,  which  is  reported  in  tbe  twenty-third  volume  of  uie  new  aeries  of  the  Law 


Journal,  (it  is  an  appeal  from  a  magistrate's  court,)  at  page  173:  "No  doubt  any 
expression  thrown  in  by  a  Jndge  may,  strictly  speaking,  have  an  effect  ou  the  verdict; 
but  the  real  question  is,  as  said  by  my  brother  Colendge,  whether  tbe  direction  was 
practioaUy  correct.  If  it  was,  we  should  not  disturb  the  verdict  ou  that  ground;  I  am 
satlsflnd  tliat  the  lesEued  judge  did  not  use  the  words  in  the  sense  comp&ined  of;  my 
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only  donbt  has  been  whether  tl>a  JDr;  may  not  have  misandei^tood  Mm.  If  they  had 
doOe  so,  I  BhJouIil  imagine  he  would  have  interpoead  whaa  the  verdict  won  returned,  and 
directed  it  to  be  entered  for  the  Crown.  It  is  diuigeroaa  to  pick  ont  part.iculiLr  ezprea- 
siom  tcoai  u  judge's  gumming  up,  and  to  oritioiee  them  verbally  when  he  in  Bubetan- 
tially  correct  in  the  direetioQ  he  fcivee  to  the  jury."  My  lords,  I  think  that  is  a  fair 
caQon  of  interpretation  to  apply  to  the  charge  of  a  learned  judge.  It  is  qnite  olivioaB 
that  no  ch&rge  to  a  jury  could  practically  be  anstained  if  it  were  not  looked  at  and 
jadged  from  the  point  of  view  there  laid  down. 

t^w,  mj  lords,  I  come  to  the  propoBitiona  which  I  deduce  from  the  words  of  the 
learned  Lord  Chief  Baion  in  this  case,  and  I  will  refer  to  the  parts  of  the  charge  &om 
which  I  deduce  them.  They  are  four  in  number,  though  they  go  to  make  up  one  gen- 
eral view  of  the  case.  My  lords,  in  the  first  place,  I  underatand  the  Lord  Chief  Baton 
to  Lave  laid  down  this  to  the  Jury,  that  to  build  a  ship,  as  distinEDiahed  &om  eqaip- 
ping,  fitting  ont,  furnishing,  and  arming  her,  is  not  an  oQeuse  within  the  act  of  Parlia- 
meut,  even  although  the  ship  so  built  might  he  easily  oouvertible  into  a  ship  of  war. 

Lord  Chief  BAiiON.  For  a  power  not  actually  engaged  in  war  a  ahip  may  be  built 
And  even  completely  armed  ;  the  statnte  would  not  prevent  It  at  all. 

Sm  Hl'gh  Cairkb.  No  doubt,  my  lord,  that  would  be  upon  another  point,  aa  an 
article  of  merchandiae,  of  course;  but  I  was  speaking  now  irreapectively  uf  the  ques- 
tion whether  it  was  intended  to  sell  a  ahip  as  an  article  of  merohaadiae  or  not ;  but  I 
Dudciataod  the  charge  of  the  Lord  Chief  Barpu  to  go  to  this,  that  the  buildiuRuf  a  ship 
ia  distinct  &am  equipping,  fitting  out,  furnishing,  and  arming,  thongh  the  ship  might 
lie  easily  converted  int-o  a  ahip  of  war. 

Lord  Chief  Bason.  It  seems  to  me  to  be  as  plain  as  possible,  that  you  must  rive 
some  effect  to  the  omission  of  the  word  "build;"  otherwise,  if  it  woe  iutended  tiiat 
nothing  of  that  sort  ahuuld  be  done,  it  would  have  been  the  easiest  thing  in  the  world 
to6aj''you  shall  not  build." 
Sia  Hugh  Cairns.  Quite  so,  my  lord. 

LOBD  CHi£r  Bakom.  I  think  it  is  important,  in  order  to  get  at  what  was  meant  not 
to  be  done,  to  find  out  what  it  is  that  you  are  allowed  to  do.  If  I  recollect  rightly,  in 
•ome  of  the  mutters  that  you  have  alluded  to,  in  the  correspondence  which  led  to  the 
adoption  of  those  roles  of  Washington's,  there  are  some  words  as  t«  the  course  which 
it  was  desiittble  to  take. 

BiR  HCGH  Caucns.  He  says,  "  We  ore  a  ship-bnilding  nation ; "  we  must  take  oare 
iwt  to  interfere  with  that. 

Lord  Cbikit  Baron.  Just  ao;  they  would  not  like  to  have  the  entire  cnift  of  ship- 
buiidl^  abolished. 

Su  HuQH  Cairns.  The  second  proposition  which,  if  I  nnderstaud  the  charge  aright^ 
1  conceive  to  be  laid  down,  is  this,  that  the  Alexandra  clearly  was  not  armed,  and  that 
itwMfor  the  jury  to  aay  whether  she  was  eqiiiiiped,  fitted  out,  or  furnished,  or  intonded 
■0  to  be,  wtlhiii  her  Mnjeaty's  dominions.  The  third  proposition  whicli  is  dedacible 
fromhU  lordship's  charge — I  do  not  mean  to  say  that  these  propositions  were  laid  down, 

it  is  not  the  habit  to  lay  them  down  distinctly — was  this 

Ur.  Babon  Cuaknei.  You  say,  "  equipped,  famished,  or  fitted  ont  within  her  HqJ- 


6a  Hugh  Cairns.  Yes,  my  lord. 

Mr.  Bason  Bruiwell.  Or  intended  so  to  be. 

Sut  HcQH  Cairns.  Ot  intended  so  to  be.  The  third  propoeitioD  which  I  collect  is 
thi&  that  the  equipment,  furnishing,  or  fitting  out  mnat  be  of  a  warlike  character. 
And  tho  fourth  proposition  I  understand  to  be  tliia,  (and  I  will  in  a  momcot  compare 
it  with  what  fell  flrom  my  lord  this  morning,)  that  it  was  for  the  Jury  to  say  whether 
they  considered  that  there  was  any  intention  of  employing  the  ship  to  cmiae  and  com- 
mit hostilities  at  all. 

KuWj  my  lords,  1  ask  fbr  a  moment  yonr  lordships'  attention  to  the  fourth  of  these 
propositions  before  I  come  to  the  oharKa  itself;  because  I  must  say^  that  it  seemed  to 
me  that  if  any  person  could  have  had  anyjnst  ground  of  complaint  with  regard  to 
that  part  of  thecharge,  itwoald  hare  been,  not  the  Crown,  but  the  olHimants;  beoause, 
if  I  might  take  leave  to  say  so,  with  very  great  respect  to  my  lord,  what  I  should  ob- 
•wve  upon  that  is  this — that  perhaps  that  proposition  has  in  it  a  breadth  which  is  not 
nccetaary,  and  as  to  which  the  claimants  might  say  that  it  was  putting  the  case  in  an 
nii£>voiable  way  for  them.  For  eTomple,  on  beh^f  of  the  oloimants  I  take  leave  to 
think  I  might  say.  Do  not  leave  it  to  the  jury — or  that  your  lordship  should  not  leave 
it  lo  (he  jury — to  say  whether  there  was  an  intent  to  employ  the  ship  t^  cruise  and 
Wimiiit  hostihties  at  all — I  igight  soy,  leave  it  to  the  jury  in  a  more  limited  form — 
leave  it  to  tho  jury  to  say  whelher  there  was  an  intent  to  employ  her  to  cruise  and 
commit  hostilities  on  the  part  of  one  belligerent  against  the  oUier  belligerent.  That 
i*  8  much  more  limitecl  proposition.  But  my  lord  left  the  larger  one  to  the  Jnry,  as  I 
nndernand  it.  And  therefuro  I  say,  that  if  any  one  con  complain  of  that  it  is  the 
daimanta,  that  h  the  defendants,  and  not  the  Crown,  because  if  the  Jury  found  against 
toe  Crown  upon  the  larger  proposition,  a  multo  fortiori  they  would  have  found  against  . 
17A0-T0L.T  .0(WlC 
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the  Crown  apon  the  smallei  proposition.  It  seems  ta  me,  tlierefbre,  that,  entirely  owiog 
to  wbat  my  lord  said  this  morning,  thnt  he  did  not  think  it  neceaaary  to  pnttotbe  jury 
aboat  the  pnrticnlor  service  npon  ivbieh  the  vesa*^!  was  to  be  employed,  jf  it  it  tbe  east. 
as  I  think  I  ahuill  show  that  it  is,  thnt  thoiigli  he  left  the  qneation  to  the  jnry  wbetber 
she  waa  to  be  employed  to  cruise  and  commit  hdstUitiea  at  all,  be  left  ont  the  otbn 
question  involved  in  it,  whether  she  was  to  be  employed  in  the  service  of  A  agaiDst  B. 

Now,  1  will  give  an  example  of  the  passHgee  which  seem  to  bear  onttbe  propositiani 
which  I  have  submitted  to  your  lordships  as  (he  efTect  of  the  obarge. 

Lord  Chiek  Baron.  M;  intention  was  to  oaeume  that  she  waa  intended  by  tbow 
wbo  'irere  intending  nltimately  to  employ  her  fur  the  confederate  government.  I  will 
read  to  yon  a  part  of  wbat  1  said,  at  page  S33:'  "  I  do  not  know  what  conclnsion  you 
would  come  to  as  to  what  service  she  was  intended  for.  If  it  became  a,  matter  of  im- 
portaDce  to  decide  that,  it  would  be  a  qoestion  for  you  to  decide  whether  it  amouuiHl 
to  more  than  a  strong  suspicion,  or  whether  it  was  so  made  ont  to  jonr  entire  satiaTM. 
tion  as  to  justify  a  verdict  in  that  direction." 

Sir  Buuh  Cairks.  No  doubt,  my  lord ;  nothing  conld  be  more  distinct.  Toot  Iwd- 
ahlp  did  not  put  it  (o  the  Jury  for  what  particular  service  she  was  intended ;  bet  it 
yonr  lordship  will  bear  with  me  for  a  mnnient  I  will  come  to  that  passage  by  And  by. 

Lord  Chibf  Baron.  Allow  me  to  dtiish  the  seutence.  "  But,  sentlemen,  I  do  nM 
propose  to  put  that  to  yon,  not  do  I  think  it  worth  while  to  follow  the  learned  attomrT 


general  throngh  the  whitewashing  of  Clarence  Randolph  Yonge,  because,  after  alt 
what  be  proved  seems  to  me  to  have  the  least  powib'  "'         ''"  ~ 

the  real  question  in  this  case,  which  I  take  to  be  thi 

merely  In  course  of  building  T    Now,  gentlemen,  I  present  the  matt«r  to  yon  in  anutba 
point  of  view,  and  then  comes  the  question  as  ht  tne  words  employed. 

BiR  Hugh  Cairns.  Yea,  npon  that  part, as  to  thewords,  IshallhavesomethicgtosaT, 
Lord  Chikp  Baron.  Ajiif  then  comes  the  allusion  to  the  case  cited  by  the  sttomfc 
general  then  for  the  Qrsl  time,  not  in  the  opening,  but  for  tbe  purpose,  I  imagine,  sf 
putting  the  court  in  poeseuion  of  al!  be  meant  to  rely  upon,  which  case,  he  baviog  cilfd. 
I  adopted.  I  am  not  sure  that,  if  tbe  qjiestlon  were  to  be  argotd  here,  I  should  entitvir 
concur  in  tbat;  it  wonld  require  a  good  deal  of  consideration,  and  perhape,  some  litttt 
reflection,  but  I  adopted  it,  aud  stated  to  thu  jury  that  I  considered  myself  upon  thai 
occasion  bound  by  that  authority,  and  left  it  to  them  as  part  of  the  law  of  the  cxft. 
liiei)  I  go  on,  "  I  do  not  mean  to  say  lliat  it  is  absolutely  necessary,  (aud  I  tfaink  that 
the  learned  attorney  general  is  right  in  that,}  It  is  not  perhaps  necesaary  that  the  vpbvI 
ahould  be  armed  at  all  points;  though  it  may  be  that  the  case  cited  from  6  Peteis*< 
BeporCe  by  the  learned  attorney  general,  somewhat  lute  in  the  day,  ia  a  case  where  tit 
jury  found  that  the  vessel  was  actually  iltti'd  out."  It  was  admitted  that  she  was  not 
aimed  at  all.  They  found  so  most  properly,  fur  she  actually  sailed  away  with  the 
<;aptaiD,  who  afterward  turned  her  into  a  privateer,  and  she  went  away,  in  a  gmt 
measure,  fitted.  The  Jnry  liiund  that  she  was  fitted."  and  it  was  quite  clear  (hsl 
she  waa  not  armed.  "The  question  is.  whether  you  think  that  this  vessel  was  fiitfJ. 
Armed,  she  certainly  was  not ;  but  wae  there  an  intention  that  she  shonld  be  ftimished, 
fitt«d,  or  equipped  at  Liverpoolf"  (leaving  "anned''quiteont  of  thequestion.)  "Berauie 
gentlemeu,  I  nust  say,"  (and  here  comes  that  "if,")  "it  seems  to  me  that,  in  respect  nf 
{ho  Alabama,  if  she  aalled  away  from  Liverjiool  without  any  arms  at  all,  merely  a  ehip 


in  hiUlast,  unfurnished,  nuequipped,  an  prepared,  i 

not  a  port  in  her  Ha|est^B  iiomlnions,  ttie  foreign  

that  than  by  any  other  indifferent  matter  that  might  happen  about  a  boat  of  a 


n  her  Ha|est^B  dominions,  ttie  foreign  enlistment  act  is  no  mom  violated  by 


whatever."  I  certainly  meant  to  assume  that  it  waa  not  neceaaary  for  the  jnry  to  romt 
to  any  conclusion  with  respect  to  the  use  that  was  to  be  made  of  the  veeael  by  anyboily, 
because  if  she  was  not  in  a  condition  fitted,  furnished,  and  equipped,  so  as  to  com* 
within  that  which  a  subject  of  this  country  is  not  allowed  to  do — if  she  was  ncvtr 
intended  to  be  put  in  that  condition,  then  it  did  not  signify  at  all  what  was  tfaeaervir* 
for  which  she  was  ultimately  intended.  And  I  thou^t  that  the  use  that  waa  to  U 
made  of  the  words  "attempt,"  "endeavor,"  and  so  on,  is  this,  that  provided  there  was 
BO  intention  of  doing  an  act  that  was  forbidden,  what  wn  attempted  to  be  done  wonM 
not  be  a  violation  of  the  act. 

But  Hoati  Cairns.  Of  course  not,  my  lord.  '  There  is  no  donbt  that  in  the  paassge 
which  yonr  lordship  has  read  the  Jury  were  told  that  it  was  not  put  to  them,  and  that 
It  was  not  necessary  for  them  to  consider  what  was  the  particnlar  service  that  she  wia 
intended  for.  I  shall  presently  call  your  attention  to  what  was  said  in  the  latter  part 
of  the  chon^.  But  allow  me  first  to  refer,  in  support  of  the  first  of  the  propoaitioni 
whichlsaldweretobecollectedfrom  this  charge,  to  the  bottom  of  page  339 1  and  thelii|i 
of  230t.  After  Teferring  to  tbe  authorities— to  Justice  Story  and  the  Commentaiia)  of 
ChaocelloT  Kent,  my  lord  says,  "These,  gentlemeu,  are  authorities  which  show  tliat 
where  two  belligerent*  are  carrying  on  war,  the  subject  of  a  neutral  power  may  anpply  to 
either,  without  any  breach  of  uitemational  law,  and  certainly  without  any  breach  of 
the  foreign  enliatment  act,  (aud  it  does  not  say  a  word  about  it,)  nil  the  munitioDB  of 
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WW,  gunpowder,  every  description  of  flre-BTms,  cannon,  every  kiniJ  of  neftpi>ti,In  short, 
whatever  cw»  be  need  in  war  for  the  destmction  of  hnnian  being*  who  are  contending 
tocher  in  this  way.  Well,  gentlMnen,  why  ahoald  ships  be  an  eicpptiont  In  my 
opinion,  in  point  of  law,  they  are  not.  Presently  I  shall  have  to  pnt  to  yoii  the  question 
offset  abont  the  Alexandra,  which  yon  will  decide.  The  foreign  enlietmRiit  art  it  is  now 
nacrssary  for  me  to  advert  to,  in  onler  t4i  tell  you  what  ia  the  coDBtmction  which  I  pnt 
on  the  seventh  leotion,  which  alone  we  have  to  do  with  on  the  pNMDt  occasion." 
Then  Ida  lordship  reads  the  title  of  the  set  and  the  preamble.  Up  to  that  paiut  I 
■abmit  to  your  lordships  that  it  is  perfectly  clear  that  where  his  lordsbip  speaks  of 
ships  he  could  not  have  meant — it  wonld  be  absnrd  to  snppoee  that  ba-meant — 
fdmishing,  Stting,  and  arming;  he  speaka  of  ships  being  bnitt  as  distingnishcd  from 
K'hat«ver  might  be  meant  by  equipping,  fnmishing,  fitting  out,  and  arraiiiE.  It  is 
made  still  more  clear  at  the  top  of  page  £il  *  where,  after  reading  the  wordn  of  the  act, 
Hnd  those  words  eapecially  "equipping,"  "tittinE  ont,''and  "arming," his  lordship  says, 
"Kow,  with  respect  to  the  question  ot  building,  it  is  certainly  remarkable  that  there  ia 
Dot  a  word  said  abont  it.    It  is  not  said  that  you  may  not  build  vessels  for  the  tielligereat 

CQwer.  There  is  nothing  suggested  of  the  kind,  and  clearly  by  the  common  law,  and 
y  the  passaees  I  have  read  to  you,  surely  if  from  Birmingham  either  stat«  may  get  any 
I] nantity  of  uestractive  instruments  of  war,  and  if  from  tlie  various  parts  of  the  kCigdooi 
wb^re  guDgowder  is  made  they  can  obtain  any  quantity  of  that  destructive  material, 
vbf  shoiila  they  not  get  ships!  Why  should  ships  alone  be  themselves  contraband T ,, 
that  is  t«  say,  forbidden  by  the  statute.  It  is  perfectly  apparent,  and  no  person  can 
coDteod  for  a  moment  that  the  Jury  misnnderstood  this  matter;  that  where  my  lord 
spoke  of  the  buildiuK  of  shipsas  ^ot  being  prohibited,  he  meant  to  refer  to  the  budding 
of  ships  u  diatinguisbed  from  wliat  might  be  meant  by  those  other  words,  "equip,  &c. 

Mow  as  to  the  second  point ;  the  view  which  was  presented  by  my  lord  to  the  jury 
abont  the  Alexandra,  and  her  condition  with  reference  to  the  seventh  section,  the  pas- 
safte  my  lonl  has  read  is  the  chief  one  which  I  meant  to  rely  npon  for  that  pnrpose.  I 
mean  that  passage  which  begins  below  the  middteof  page  ici2;t  bat  I  cannot  nelp  think- 
ing, more  eepeciall;  when  1  find  that  the  two  reports  do  not  agree,  that  there  is  a 
«li);bt  inaccuracy  In  one  of  the  reports  in  part  of  that  passage,  which  may  affect  the 
Thote,  as  to  which  I  will  take  leave  to  make  my  suggestion  at  the  proper  time.  Hy 
lord  ss^'s,  "  Now,  gentlemen,  I  present  the  matter  to  you  in  another  point  of  view. 
The  oBenae  against  which  the  information  is  directed,  is  the  '  equipping,  furnishing, 
Biting  out,  or  arming.'  Gentlemen,  I  have  looked,  so  that  I  might  not  go  wrong,  (as 
Te  have  the  advantage  of  havluK  it  here,)  at  Webster's  American  Dictionary,  a  work 
of  the  greatest  learning,  research,  and  ability.  No  one  can  complain  tbatlref^to 
tbtit  It  appears  there  that  to 'equip' is  to  furnish  with  arms.  In  the  casaofaship 
especially  it  is  to  famish  and  complete  with  arms.  Tliat  is  what  is  meant  ^-  '  - — ■" 
Pin^-;    '"      "  ■■  ■'  


y  It  is  to  famish  and  complete  with  arms.  Ttiat  is  what  is  meant  by  equip- 
Fnmish'  is  given  in  every  dictionary  as  the  same  thing  as  'equip.  'To  tit 
''  famish  and  snppi;,'  as  to  fit  out  a  privateer.    And  I  own  that  my  opiuion 


is,  that '  equip,' '  furnish,' '  at  out,'  or  '  ami,'  alTmean  pmciselv  the  same  Uiing. 
''""  '  "*"[>  there  for  a  moment.    There  cannot  be  the  slightest  doubt  that  in  on 
— I  words  do  mean  the  same  thing;  that  is,  no  peison  could  doubt  for 


X 


moment  that  to  equip  woald  include  all  equipments,  aud  that  equipment  would  he  a 
Mmtm  guntrale.  It  wonld  be  absnrd  to  say  that  all  kinds  were  not  included  in  the 
term  eqnipm eat.  And  certainly  with  respect  to  the  term  "arm,"  it  is  impossible  to 
Mj-thattnat  would  not  bo  included  in  the  other  terms  "equip,"  "fit  out,"  or  "furnish," 
if  It  were  necessary.  There  can  be  no  doubt  that  each  of  the  three  words  first  men- 
tioned wonld  include  and  comprehend  in  their  extent  the  foarth  term,  to  "  arm."  Then 
it  ninclndee,  "  I  don't  mean  to  say  that  it  is  absolutely  necessary,  (and  I  think  that  the 
learned  attorney  general  is  right  in  that,)  it  is  not,  perhatw,  necessary  that  the  vessel 
«honId  ha  armed  at  all  points."  Now.  with  regard  to  that,  I  cannot  help  thinking 
tbst  it  is  not  qiiite  an  accurut*  report  by  the  short-hand  writer,  beoanse  in  oar  report 
it  is  B  Uttle  different.  This  is  printed  from  our  short-hand  wriMt's  notes,  without  any 
forreclion.  Wo  do  not  pledge  ourselves  to  one  more  than  the  other.  At  page  245  in 
the  small  cop^,  three  nr  four  lines  lower  down,  after  spealring  of  the  eqnipping,  fitting 
out,  and  fnmisliiDK,  tbe  learned  lord  chief  baron  ia  made  to  say,  "  I  do  not  mean  to 
u;  that  it  is  absoTutely  necessary,  (and  I  think  that  the  learned  attorney  general  ia 
tjght  in  that.")  That  is  one  sentence.  "  It  is  not,  perhaps,  necessary  that  uie  vessel 
uioatd  be  armed  at  all  points,  although  it  may  be  that  the  case  cited  from  6  Patera's 
Reports  by  the  learned  atlomej  general  somewhat  lata  in  the  day  is  a  case  where  the 
jory  fbond  that  the  vessel  was  actually  fitted  out."  Now.  luaemnch  as  we  Snd  imme- 
diBlely  afterward  that  the  learned  lord  chief  baron  takes  distinct  notice  that  the 
Ueiudra  was  not  armed  at  all,  but  that  still  there  was  a  question  to  l>e  submitted  to 
tile  joiy  notwlthstiuidlDg  that,  it  seems  to  me  perfectly  obvious  that  jnst  a  word  or 
two  his  dropped  out  from  this  sentence. 

v.  Attobnet  Gbkbbu.  Oh  I 
_  sat  HngH  Cuana.  Uy  Mend  ia  very  fond  of  interraptiDg  by  a  sneer  or  a  laugh,  but 
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I  Tcntnre  to  Ifaiiik  that  it  wonli)  be  bettor  be  sbonld  hear  wbat  I  hsve  to  saj  apoQ  the 
poiiit,  and  reply  iu  a  more  decorous  form  at  a  proper  time.  My  lorda,  I  Tentnre  to 
tbiuk  tliat  it  is  a  fair  and  Just  conclusion  from  the  whole  of  this  passage,  taking  notice, 
as  n-e  do,  tliat  tho  lord  chief  baron  pointed  distinctly  the  attention  of  the  jary  to  this, 
tliat  the  Alexandra  nas  not  armed  at  all,  hat  that  yet  the  qneation  was  for  tbem 
whether  there  vas  or  was  not  on  intention  of  equipping,  fitting  ont,  and  fnmiBhinf;; 
1  Bay  it  ia  to  my  mind  reasonably  clear  that  be  mnst  have  said  thia — I  don't  mean  to 
saj  that  it  is  absolutely  neceasary  she  ebould  be  anned,  and  it  is  not  neceasaiy  that 
ahe  should  be  armed  at  all  points.  Because  otherwise  there  would  have  been  an  end 
of  the  case.  There  would  have  been  nothing  to  leave  to  the  joiy.  If  my  lord  had 
meant  to  say,  It  is  not  neceBsory  that  she  "should  be  armed  at  lul  points;"  implyini; 
that  it  is  necessary  she  should  be  armed  to  a  certain  extent;  and  if  the  moment  after- 
ward ho  went  on  to  tell  the  Jury  it  is  admitted  that  she  was  not  armed  at  all,  bat  it  ia 
for  you  to  say  whether  there  was  on  infringement  of  any  of  thoae  other  words  which 
occur  in  the  act  of  Parliament. 

Mr.  Uauon  Cuankell.  What  did  the  lord  chief  baion  treat  as  tho  finding  of  the  jury 
in  tliat  American  case  which  was  referred  to  T 

SiK  Hugh  Cairkb.  There  were  bo  arms;  the  ship  was  not  armed  in  the  Qoincy  case. 
She  bad  equipments  and  littingsout  of  a  warlike  character,  but  not  arms. 

Sir.  Baron  Chankeix.  You  ri'jid  the  lord  cliief  baron's  observations  aa  amounting 
to  this:  "If  the  jury  find  the  vessel  was  actually  fitt«d  out,"  afld  then  adding  the 
words  "  though  not  armed  at  all  points." 

Sir  Hugh  Cairxs.  8he  was  fitted  out  of  conise  with  the  fittings  which  the  report  of 
that  particular  ca^  shows  were  on  board. 

Mr.  Bajion  Chanxeix.  If  ihe  lord  chief  baron  says,  "It  ia  not  ueceMory  that  the 
vessel  should  be  armed  at  all  points,"  be  is  speaking  of  some  amount  of  armament; 
and  the  ease  which  was  cited  somewhat  late  in  the  day  is  a  case  where  the  jory  tbnnd 
that  the  vessel  was  actually  fitted  out,  though  Dot  armed  at  all  points. 

Sir  Hl'oh  Cairns.  Though  not  anned  or  armed  at  all  pointe,  is  how  I  onderstood 
the  lord  chief  barou  to  pot  it.  I  apprehend  there  is  an  alternative.  In  his  lordship's 
allusiou  to  that  case  ho  first  presented  to  the  Jury  what  might  be  his  own  view  of  this 
verbiage,  "  eqnippiugi"  "  fitting  out,"  &.c.,  but  which  it  was  not  necessair  to  lay  down  to 
the  Jury  as  the  law.  But,  then,  says  my  lord,  I  do  not  mean  tola;  that  down  to  you,  nor 
do  1  mean  to  sat  that  it  is  necessary  she  should  be  armed,  or  armed  at  all  points; 
neither  one  nor  the  other.  Then  what  is  tho  question  that  I  should  leave  T  His  lord- 
ship makes  it  clear,  because  he  goes  on  to  say,  "  The  question  is,  whether  yon  think 
th^  this  vessel  was  fitted;  armed  she  certainly  was  not."  But  if  his  iordahip  had 
meant  to  say,  All  I  can  t«ll  you  is  that  she  need  not  be  armed  at  all  points,  but  must 
be  armed  somewhat,  there  would  have  been  nothing  to  leave  to  the  Jury  at  all. 
Whereas  my  lord  gees  on  to  say,  "  The  question  is  whether  you  tbiuk  she  was  fitted ; 
armed  sbo  certainly  waa  not ;  but  was  timre  au  intention  that  she  should  be  furnished, 
equipped,  or  fitted  out  at  Liverpool  f"  That  clearly  shows  that  he  meant  to  put  it 
in  contrast  with  the  arming,  if  it  was  necessary  to  separate  the  one  from  Uie  other. 

Mr.  Baron  Bbamvteii.  It  strikes  me  that  the  other  side  would  not  wree  to  what 
you  say,  that  there  was  an  end  of  the  case  if  arming  were  necessary.  Becauae,  sup- 
posing it  was  necessary  to  arm ;  if  it  were  Inteadod  to  arm  portly  at  Liverpool,  It 
would  be  within  the  act  of  Parliament. 

Sir  Ki^ou  CAUwa  Bnt  the  lord  chief  boron  does  not  sa^  that. 

Mr.  Barok  Brauweix.  I  understood  you  to  say  that  if  the  lord  chief  baion  had 
laid  down  that  more  or  less  of  arming  was  necessary  there  was  an  end  of  the  ease, 
iuastunchoa  there  was  no  actual  arming  at  all.  I  say  tuat  that  would  probably  not  be 
agreed  to,  lor  this  reason,  that  if  there  was  an  intention  to  arm,  and  they  were  pie- 
pariuK  the  ship  to  receive  arms,  that  would  be  enough. 

""'  """u  Caisks..  But  your  lordships  should  be  good  enough  to  beoi  iu  mind  the 


Sin  IIucu  Caisks..  But  your  lordships  should  be  good  enough  to  beoi  iu  mind  the 
statement  of  the  attorney  general  in  reply.  He  hod  virtually — indeed,  I  may  say, 
literally  in  verba — conceded  the  qneitiou  of  any  intention  to  arm. 


Mr.  Baron  Bhamweix.  Did  he  do  eo  t 

BiR  n  UGH  Cairns.  Oh  yes,  my  lord ;  that  was  perfectly  uuderatood. 

Mr.  Baron  Bhamweix.  1  was  not  aware  of  that  Iwing  the  cose. 

Mr.  Attorkev  Genesau  I  distinctly  differ  from  my  Teamed  fHend. 

Sir  Hugh  Caibns.  I  expect  that  my  learned  friend  will  "distiuctly  difFat"  with 
everything  he  has  heard  me  say  from  beginning  to  end. 

Loud  ClUKt'  Baron.  Is  there  anything  lu  the  whole  information  that  charges  ^wfaig 
at  all,  or  anything  about  it  T 

The  Queen's  aBvocate.  No,  my  lord ;  nothing  at  all. 

Sir  HuGn  Cairns.  No,  my  lord;  there  is  nothing  about  arming  or  aboat  an  intontioD 

Mr.  Barok  BrakIwejx.  As  I  understand,  yon  say  that  my  lord  told  tlie  Jury  that  it 
was  not  necessary  that  the  vessel  should  be  armed,  and  that  bod  he  Boid  otherwisA  or 
been  of  a  different  opiiiion,  that  it  was  necessary  that  she  should  be  armed,  that  that 
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wonld  have  pnt  an  end  to  the  case.  Now  I  do  not  think  it  would ;  becanae,  although 
the  statement  in  the  infbmiation  is  "farDish,"  "fit  0Qt,''and  "equip,"  aod  there  is 
nothing  about  arming,  jet  if  furnishinc.  fittiog  ont,  and  eqaippiiiK  may  taikft  plnce 
where  there  is  a  partial  arming,  then  E^thonghno  actual  HTming  hod  taken  place,  yet 
if  they  were  attemptiog  to  do  that,  the  offense  would  be  ia  the  intoDtion. 

Sir  Hcoh  Cairns.  Theoct  of  Parliament  does  not  eay  "intend,"  it  sajs  "aa  attempt 
to  arm," — that  is  an  act,  and  there  is  no  such  act  alleged  in  the  information.    There 
is  no  attempt  to  arm  alleged  in  an;  part  of  the  information  from  the-beginning  to  the 
end.    1  do  not  believe  that  the  woid  "  arm  "  occurs  In  the  Information  in  any  conut. 
Mr.  Baro^i  Brakwrix.  Ni",  it  does  not 

Sir  Hi!gh  Caihns.  I  believe  we  are  all  agreed  ahont  that ;  therefore  I  eay,  m;  lords, 
that  the  lord  chief  baron,  leaving  to  the  Jnry  this  qneetion,  "  Was  there  an  intention 
that  she  shonlil  be  furnished,  or  fitted  ont,  or  equipped  at  Liverpool  t"  left  exactly  (he 
qnpBtion  nhich  nnder  the  act  of  Parliament  ought,  in  onr  view  of  the  case,  to  be  left 
to  tfaem,  and  that  although  my  lord  did  sa^  that  in  his  opinion  there  would  be  ground 
to  argno  that  those  four  wonls  meant  txi  signify  the  same  idea,  he  did  not  so  pnt  it  to 
the  jury.  He  receded,  for  the  purajse  of  thequeetion  he  was  going  to  put  to  the  jury, 
ftom  raiy  view  of  the  law  of  that  kind,  and  adopted  (he  view  indicated  in  the  Ameri- 
can case  cited  by  the  attorney  geneml.  He  made  it  perfectly  clear  bevond  the 
wretched  criticism,  (which  probably  as  we  heard  it  on  the  motion  for  the  role  will  be 
repeated  here,)  that  the  jnry  l*tieved,  or  imagined,  that  the  lord  chief  baron  was 
saying,  "If  yon  are  of  opinion  that  there  were  no  arms  on  board,  there  is  an  end  of  the 
case,  and  yon  most  find  a  verdict  for  the  claimant  and  not  for  the  Csown."  Now  as  to 
tiie  character  of  the  eqnipment  which  must  be  on  boanl,  to  which,  throughout  the 
whole  of  his  charge,  his  lordship  mnst  have  been  taken  tohavebeeupointing,  your  lord- 
ships will  find  it  very  clearly  laid  down,  and  it  Is  not  necesBOiy  that  the  learned  judge 
should  repeat  in  every  sentence  what  he  has  before  stated.  At  the  bottom  of  pt^e  230,* 
your  lordships  will  find  this :  "  Now,  gentlemen,  the  question  that  I  shall  projiose  to 
you  is  this,  whether  yon  think  that  this  vessel  was  merely  in  the  course  of  building 
for  the  pnrpose  of  being  delivered  in  piirauaDco  of  a  contract,  which  I  own  I  think  was 
perfoctly  lawfiil ;  or  whether  there  was  any  intention  that  in  the  port  of  Liverpool  or 
»ny  other  English  port  (and  there  is  certainly  no  evidenoe  of  any  other)  the  vessel 
shoDld  be  equipped,  fitted  ont,  and  famished  or  armed  for  the  purpose  of  aggreaaiDn  f 
That  is  the  question."  Pointing  clearly  to  the  character  and  object  of  the  eqnipptng, 
ftimishing,  fitting  ont,  or  arming,  as  the  case  might  be.  My  lords,  still  further  upon 
that  point  yon  ^rtll  find  at  page  233,t  what  will  at  the  same  time  support  what  I  call 
my  first  proposition,  and  also  the  fourth.  Your  lordships  will  find  about  ten  lines 
from  thelMttom  of  page  233,  after  speaking  of  the  evidence  of  Captain  Inglefield,  my 
lard  says :  "  In  short,  what  he  makes  out  is,  that  she  might  have  been  built  for  a 
yacht,  or  might  have  been  bnilt  as  n  vessel  capable  of  being  convertible  into  a  war 
vessel.  Bnt  the  question  is,  was  there  any  intention  that  in  the  port  of  Liverpool,  or 
in  any  other  port,  she  shonld  be,  in  the  language  of  the  act  or  Parlinmont,  either 
equipped,  fhmished,  fitted  ont,  or  armed  with  the  intention  of  taking  part  in  any  con- 
teitr  Now,  my  lords,  I  say  that  that  is  the  larger  proposition  which  I  took  leove  fo 
wibmit,  weon  the  part  of  the  claimants  might  have  demurred  tki,but  which  the  Crown 
certainly  cannot  object  to."-  It  Is  quite  true  that  mv  lord,  as  he  said  jnat  now,  told  the 
jury  that  he  did  not  mean  to  trouble  them  with  the  <inetrtion  of  what  particular  sor- 
^ce  she  might  be  intended  for,  but  here  is  a  qnestion  which  includes  the  other,  a 
■noch  larger  and  much  more  intelligible  question  which  was  left  to  the  Jury.  Is  it 
yonr  opinion  that  in  the  language  of  the  act  of  Parliament,  she  was  intended  to  1» 
"eqnipned,  fhmiahed,  fitted  out,  or  armed  with  the  intention  of  taking  part  in  any 
eontest  r  Well,  if  phe  was  not  armed,  eqnlpped,  flimished,  or  fitted  ont  with  the 
lnt«ntion  of  taking  part  in  any  contest,  a  ■mnlla/orlioH  tlie  could  not  have  those  things 
oone  to  her  with  the  intention  of  lieing  omployeil  in  the  service  of  the  oonfedemtes  to 
cruise  and  commit  hostilities  against  the  United  States  of  America.  It  seems  to  me 
beyond  the  possibility  of  controversy  that  this  larger  proposition  to  which  I  snv  we 
■night  have  objected  includes  in  it  the  minor  pK^ioBition  which  the  Crown  complains 
waanot  fonnd  in  the  charge  of  the  chief  baron, 

now,  my  lords,  I  therefore  submit  to  your  lordships  that  the  chargo  looked  at  in  this 
way  will  be  found  in  anbatance  to  have  directed  the  att*ntiouof  the  jnry  to  everything 
which  ought  to  have  been  laid  before  them  as  matter  of  law,  and  to  everything  which 
ttnrtit  to  have  been  nut  to  them  ns  the  issue  of  fact  to  be  decided  between  the  pnrttea. 
Akq,  my  lords,  I  feel  satisfied  that  both  according  to  your  lordshiiis'  practice  in  all 
acliong  which  are  tried  in  this  oonrt,  bnt  1  might  say  more  especially  according  to  the 
unnieDiorial  practice  in  actions  which  are  of  a  penal  character,  or  actions  involving  a 
'"^tare,  if  your  lordships'  find  that  this  case  has  l>een  tried  in  a  manner  which  has 
pronnced  a  result  satisfactory  to  your  lordships'  mind  on  the  law  and  on  the  evidence, 
your  lordahipa  will  not  ent«r  into  any  minute  criticism  upon  the  words  of  the  charge, 
^"t  well  rest  satisfied  with  the  manner  in  which  the  verdict  was  given.    I  aubniit  with 

"  •  See  page  lai!  t  See  pige  13*.  TTO^IC 
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confidence  that  on  the  eTidence  irhicli  I  have  taken  the  liberty  of  commeDtinK  on,  it  ia 
Qtterlf  iiupowible  to  say  tbat  a  Jnrj'  vat  uot  warranted,  and  thoronghl;  well  wmraiited. 
Id  coming  oa  tbe  facts  to  the  conclnaion  tbat  the;  canie  to,  and  that  evidence  praeenled 
on  the  parD  of  the  Crown,  waa  evidence  that  cuald  not  support  the  case  which  the 
Cron-n  alleged  and  nhicli  the  Crown  attempted  to  prove. 

Then  I  bb;,  od  the  coostrnotion  of  the  act  of  Parliaaient,  tbe  evidence  as  to  the  cod- 
dition  of  the  ship  the  Alexandrtt,  and  tbe  evidence  as  to  inteatiou  was  evidence  wbidi 
ehowH  clearly  and  distinctly  that  the  Alexandra  was  neither  equipped,  famished,  aot 
fitted  ont,  nor  armed,  nor  was  tjiere  any  intention  to  furuish,  to  equip,  fit  oat,  or  snn 
lier,  or  any  attempt  to  do  an;  one  of  those  things,  within  the  port  of  Liverpool,  or 
within  any  part  of  her  Majesty's  dominions.  And  I  say  let  any  person  read  the  replf 
of  the  attorney  general  iu-tbis  case,  and  it  is  utteily  impossible  to  do  otherwise  ttua 
arrive  at  tbe  conclutilon  tbat  tbe  Crown  at  that  time  thought  they  were  not  entitle  to 
■  verdict,  and  if  your  lordships  are  of  tbat  opinion,  in  snbstance  the  justice  of  the  cue 
bos  been  arrived  B.t.  And  certainly,  my  lords,  I,  on  behalf  of  loy  client*,  Iiowevet 
interesting  it  may  be  to  have  points  of  law  decided  upon  an  act  which  bos  uot  bcfn 
made  tbe  sntijoct  of  discussion  up  to  the  present  day,  do  trust  that  your  lordships  will 
not  have  those  points  discussed  at  the  expense  of  my  clients.  I  venture  to  say,  and 
with  confidence,  tbat  the  Crown  is  bringing  forward  a  cose  which  is  witboat  iirecedent 
daring  tbe  seventy  years  which  have  elapsed  since  tbe  statute  was  made  on  tbis  snbje(^l 
across  tbe  Atlantic — which  is  without  precedent  during  the  forty  years  ia  which  ve 
have  had  a  similar  act  of  Parliament  in  this  country.  I  say  it  is  impossible  to  suppon 
that  if  tbe  law  were  as  they  allege  it  to  be,  coses  wonld  not  have  occurred  ajpun  and 
again  where  seizures  and  ftnfeitures  would  have  been  made  onder  tbe  penalties  of  tlua 
act.  I  say  tbe  case  they  are  bringing  forward  is  against  tbe  history  of  legislation  on 
this  snbject ;  it  is  against  the  true  and  sonnd  construction  of  the  act  of  Parliament  on 
the  Dul^ect;  it  is  against  the  declarations  which  have  been  mode  by  ever;  one  vbo 
has  had  tbn  right  to  control  tbe  movements  of  tbe  Crown,  or  to  direct  or  advice 
the  movements  of  the  Crown,  in  putting  this  act  into  execution  from  the  time  when 
the  act  first  attracted  public  attention.  And  I  trust  that  your  lordships  will  think  that 
tbe  litigation  we  have  bad  in  this  case  is  enough;  tbat  full,  perfect,  and  complete 
Justice  has  been  done  between  the  Crown  and  these  claimauts  on  astatoteof  tfaisKiad; 
and  that  your  lordships  will  be  of  opinion  that  there  should  be  no  forthei'  litigation 

Mr.  Bakon  CEUniEIX.  Will  yon  let  me  see  for  one  moment  the  smaller  cap;  of  tha 
short-band  writor's  notes. 

Mr.  Kajulakb.  Hy  lords,  it  will  be  convenient  for  me,  in  showing  cause  against  this 
'     'o  follow,  to  some  extent  tbe  conise  which  my  learned  friend,  Bir  Hugh  Cftima, 


has  adopted,  and  to  consider  in  the  first  place,  what  ia  the  constmction  to  be  put  npoa 
the  statute  niHia  which  this  information  has  been  filed;  what  the  evidence  boa  betn  in 
this  cose,  ana  what  tlie  charge  of  tbe  learned  lord  chief  baron  was  to  the  jui^,  wbicli 


uiplained  of.  I  cannot  help  tbiulcing,  tba(:  aa  far  as  tbe  second  puint  goes, 
namely,  what  the  evidence  was  in  this  coae,  aud  what  was  the  effect  of  it,  tliat  tbt 
motion  of  the  attorney  general  was  rather  directed  t«  tbis;  not  that  the  verdict  <ru 
against  evidence,  as  tbe  case  was  left  to  the  Jur]',  and  according  to  tbe  lord  chief 
baron's  view  of  the  law ;  but  lasauming  his  lordship's  ruling^  be  wrong,  that  tlw  en- 
decce  would  have  supported  the  verdict,  in  the  event  of  tbe  luling  being  aa  my  leaned 
friend,  the  attorney  general,  wished  it  to  be.  If  tbat  is  so,  it  seems  not  neceasaiy  to 
argue  at  any  length  the  question,  whether  the  verdict  was  acsinat  evidonce  or  not 
Tbo  question,  therefore,  resolves  itself  into  this,  whether  there  had  been  a  misdireclioD 
on  the  part  of  the  learned  ctiief  baron. 

Mr.  Barok  Bramweli.  1  assume  that  all  the  attorney  ffeneral  would  bbt  would  ba 
this,  that  BBsnming  my  lord  left  the  case  to  the  jury,  as  the  Crown  says  it  oagiit  to 
have  been  left,  namely,  that  any  equipping  or  fitting  ont  wunld  be  within  the  *cl  of 
Parliament,  although  It  was  not  a  worLku  equipping ;  that  then  the  verdict  was  against 
the  evidence.    I  auppose  tbat  to  be  what  tbe  attorney  general  wonld  say. 

Mr.  KARSI.AKB.  Yea,  niy  lord ;  so  J  rather  aasume  from  hsiviug  bad  the  advantage  of 
hearing  a  great  portion  of  bia  addrcsa  to  the  court  when  the  rule  was  moved  for.  I 
apprehend  that  that  is  nut  a  verdict  against  evidence.  I  did  not  nnderatand  the  leainrd 
attorney  general  to  say  that,  aasnmiug  the  lord  chief  baron  laid  down  tbe  law,  as  f^ 
say  be  did,  there  was  not  ample  evidence  to  support  the  view  of  the  law  he  laid  doirn; 
but  I  understand  him  to  say,  lie  will  first  of  all  oontoud  that  tbe  lord  chief  baron  w 
wrong  in  bis  view  of  the  law,  and  then,  assuming  the  view  presented  of  the  law  to  be 
correct,  that  the  evidence  supported  that  view. 

Mi.  Attorney  OcKEnAL.  It  must  uot,  of  coarse,  be  forgotten  tbat  I  toot  a  certain 
view  of  what  tbe  lord  chief  baron  laid  down  which  may  possibly  tnm  oat  not  to  to 
correct,  and  suppoaing  that  view  is  not  correct,  then  1  adhere  to  my  motion  on  IIm 
ground  of  its  l>einD  against  evidence. 

Mr.  Kaiislake.  Then,  my  lords,  it  may  be  necessary  to  go  a  little  more  at  length  into 
the  evidence  of  tbe  cose  to  show  tbat  it  wonld  warrant  the  verdict  g^veu.   AtsU 


PAHLIAMEHTABr  AND   JUDICIAL   APPENDIX,   NO.   XV.         263 

erente,  apou  that  part  of  the  ca«e,  we  bave  tbe  iafonnatioD  that  my  Mend  in  some 
view  or  other  counidera  that  the  verdict  \!oa  Dot  murauted  by  the  evideucc  given  in 
the  cantie,  and  upon  that  groQud  he  asks  for  a  netr  trial,  that  ia,  on  tlie  ground  that 
tbe  verdict  was  HgaioBt  evidence  ;  and  he  atso  Btates  that  there  has  been  misdirection 
on  the  part  of  the  learned  judge,  and  he  is  allowed  to  adopt  a  course  wbiuh  is  not 
allowed  to  bo  adopted  generally  by  other  litigants  in  tbie  court,  uamoly,  to  state  simply 
that  there  hoe  been  mi£direotion,  and  by  ana  by  to  contend  that  there  has  been  aoch 
misdirection  without  Bt  present  at  all  informing  his  opponents  what  the  misdirection 
is.  Therefore  we  are  left  to  consider  whiit  is  the  law,  and  whether  his  lordship  was 
risbt  in  hie  view  of  tbe  law,  without  any  assistance  ftom  the  terms  of  the  rule  as  to 
What  my  friend  says  the  lord  chief  baron  directed,  and  what  he  ought  to  have  directed 
under  tbe  ctrcamBtancea  of  the  case.  My  lord  chief  baron  has  aaid  that  witb  tlM 
view  of  coustraiDg  this  act  of  Parliament,  and  especially  the  seventh  section,  it  Is 
extremely  important  to  see  what  might  be  done  before  tbis  statute  was  passed.  After 
the  full  history  of  that  which  led  to  the  passing  of  this  statute,  which  nas  been  ^ne 
into  at  Buch  length  by  my  learned  &iend  Sir  Hugh  Cairns,  I  willtroable  you  very  little 
indeed  upon  what  took  place  in  America,  or  upon  what  took  place  in  England,  before 
this  statute  was  passed.  But,  my  lords,  I  think  that  I  may  call  attention  to  an  author- 
ity which  ia  earlier  even  than  tbe  authorities  of  1*93,  to  whwb  my  learned  friend  called 
attention,  (and  which  will  he  found  in  Forteacue's  Beports,  at  page  336,  curioasly 
enough  under  a  discussion  by  the  judges  as  to  the  precedence,  dm.,  of  the  judges ;)  tbe 
iiclttn  as  to  what  bad  been  the  advice  given  by  the  judges  in  the  House  of  Lonls,  as  to 
the  right  of  buildjng  ships  of  war  for  foreigners  in  tbis  country  :  and  it  appears  to  me 
extrenieiy  important  for  the  purpose  of  ascertaining  what  was  declared  as  long  ago  as 
1713,  and  again  in  1721,  to  be  the  opinion  of  the  judges  as  to  tbe  right  of  fitting  oat  for 
foreign  nations  ships  uf  war  in  this  country.  At  page  388  vonr  loraahipa  will  tlnd  the 
followiog  passage :  "  In  Michaelmas  vacation,  1721,  tbe  judges  were  ordered  to  attend 
the  Honse  of  Liords,  concerning  the  building  of  ships  of  foroe  for  foreigners,  and  the 
queetiDQ  the  lords  asked  the  judges  was,  whuther,  by  law,  hisMi^]esty  has  a  power  to 
prohibit  the  building  of  ships  of  war  or  of  great  foi'ce  for  foreigners,  in  any  of  his  Mnj- 
wty's  dominions  f  And  thejndges  were  all  of  opinion  (except  Baron  Moutagae,  Chief 
Jostiee  Pratt  delivered  the  opinion)  that  the  King  had  no  power  to  prohibit  the  same, 
and  declared  that  Montague  aaid  he  had  formed  no  opinion  thereon.  This  qaestion 
WM  asked  on  occasion  of  ahips  built  and  sold  to  the  Czar,  being  complained  ol  by  the 
miniatet  of  Swedi;n ;  Trevor  and  Parker  gave  the  same  opinion  In  1713."  Therefore 
tbere  ie  tbe  opinloD  given  by  the  judges  that  the  Crown  conld  not  interfere  to  [advent 
ships  offeree  being  fitted  out  witli  warlike  equipments,  in  this  oountry,  fur  foreigners, 
at  aU  events  in  tbe  years  1713  nud  1731. 

Mr.  Baron  Bramweix,  What  are  we  to  understand  by  that,  that  the  judges  thongbt 
thut  the  expedition  might  be  fitted  oat  to  invade  the  territory  of  the  Czar! 

Ur.  Kakslake.  That  his  Uqjeaty  had  no  right  to  atop  the  Bailing  of  those  warlike 
^ips,  for  tbo  purpose  of  being  engaged  in  war  with  foreign  belligerents.  That  waa 
theopiuion  of  the  judges  "Pon  that  point, 

Mt.  Baron  Bramweu.  There  was  no  process  to  stop  them,  there  was  no  process  by 
1^1lich  the  Crown  could  have  stopped  them  from  proceeding,  was  there  I 
_Ur.  Kabslake.  Tbiit  question  was,  I  suppose,  submitted  to  the  judges  at  the  same 
time.    The  question  waa  whether  the  BUltjects  of  tbis  conntry  could  be  provontad  from 
atlling  waililco  ships  to  foreif;u  nations  at  war. 

I«Ri>  Chief  Bakon.  I  dare  say  you  are  aware  that  the  laat  time  the  judges  were 
UMoibledfor  the  purpose  of  having  »  qneation  put  to  them  in -that  geDsral  way,  with- 
out argument  on  Hither  aide,  one  of  the  moat  eminent  Judges  that  ever  occupied  a  seat 
OD  the  bench  of  English  judicature  refuaed  to  give  any  opinion  at  all — I  mean  Mr. 
Justice  Maule — and  ue  said  that  unless  the  matter  was  argaed  before  bim,  so  that  be 
might  know  what  was  to  be  aaid  on  the  one  side  or  tbe  otber,  he  should  decline  giving 
soy  opinion.  I  apprehend  that  it  is  very  nnlikely  that  a  qnestiou  of  that  sort  ever 
WM  arened. 
Mr.  Kahslake.  Very  possibly. 

Ur.  Babon  Bbamweli.  Wu  are  snmmoned  by  our  writs  to  advise  tbe  House. 
Mr.  Kabslakk.  I  believe  at  the  time  it  was  the  common  practice  for  the  judges  to 
give  information  to  the  Crown  -when  asked. 

Lord  Cuief  Baron.  N^ot  only  in  the  House  of  Lords,  but  it  was  not  an  uncommon 
JWng,  vou  wiU  find,  for  the  judges  to  be  assembled  for  the  porpose  of  giving  an  extra- 
indicial  opinion.  They  were  aaaombled  once  upon  the  question  of  the  right  of  the 
toTereign  to  control  the  whole  of  tbe  royal  family,  and  as  to  giving  him  dtiring  tbe 
hMtime  of  the  Prince  of  Wales  a  control  over  the  Prince  of  Wales.  He  was  eouBidered 
to  be  the  father  of  tbe  roysd  family.  The  judges,  certainly  not  in  the  Honse  of  Lords, 
uut  at  Seijeant's  Inn,  were  assembled,  and  gave  au  opinion,  andtbey  have  been  in  tbe 
iwbit  of  aoiug  it  upon  other  matters  of  stote. 

Mr,  Karblake.  My  lords,  I  cited  that  passage  as  showing  the  opinion  of  the  judges, 
ud  as  a  declaration,  Utereiore,  aa  to  what  was  considered  to  be  the  law  at  that  time,  aX 
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a  dote  prior  to  that  of  the  firat  Authority  which  wm  olted  by  Sir  Hugh  CiuniB,  namely, 
the  leiolutions  or  rales  wbtch  were  come  to  in  1703,  «nd  to  show  that  before  that  time 
the  qnestiuD  had  been  considered  here,  and  that  tliat  considered  opinion  hod  been 
given  by  hur  M^csty's  jadges  npon  the  subject.  Hy  lords,  for  the  first  time,  in  thr< 
^ear  1TB4,  the  American  government  paeeed  an  act  of  Congress  for  the  purpose  of  mat- 
ing certain  frovisiims  as  regards  tlie  equipment  of  ships,  and  I  ojn  not  going  to  troable 
your  lordaliips  with  the  history  of  those  reeolntions  that  were  come  to  and  the  mln 
that  were  laid  down,  because  your  lordships  have  the  rules  before  you,  and  can  see 
what,  oocordiag  to  the  view  entertained  by  eminent  men  at  that  time,  was  considered 
to  be  the  extent  of  the  prohibition,  and  what  were  the  rights  of  nentrals  in  supplying 
■hips  and  equipments  to  belligerents.  Now,  my  lord,  it  was  not  thought  worth  -while 
in  England  to  interfere  in  any  way  l>y  etatuto  until  the  year  when  this  act  was  paoaed, 
at  leiMt  80  far  as  ships  were  concerned,  and  although  ttiis  is  now  called  the  foreign 
enlistment  act,  certainly  so  far  as  ships,  wh)ch  ore  mentioned  in  the  seventh  soctioa. 
ore  concerned,  it  is  a  most  luapproprlate  title,  because  there  is  no  question  that  it  has 
retained  the  name  of  the  foreign  enlistment  act  fi^Dm  the  circumstance  that  by  it  a 
slight  alteration  of  existing  law  as  regards  snbjeote  entering  the  service  of  foreign 
powers  was  then  made,  and  that  these  sections  an  to  ehips  found  their  way  into  tlut 
act  of  Parliament  under  oh-cumstances  which  have  been  referred  to  by  my  learned 
friend,  Sir  Hugh  Cairns.  Now,  my  lords,  what  were  those  ciroumstanoes  T  Because  it 
is  not  immaturiat  to  see  what  gave  rise  to  the  necessity  for  municipal  legislatioD  on 
this  subject.  Undoubtedly,  when  one  looks  at  the  debate  which  has  been  referred  to 
it  will-be  found  that  by  f^  the  most  important  consideration  at  that  time  was  the 
amendment  of  the  law  as  to  foreigu  enlistment.  Bat,  tlieii,  it  was  thonght  eEpedient 
also  to  put  a  stop  to  that  practice  which  was  existlug  Id  this  countiy  at  the  time  when 
this  act  was  passeil,  namely,  of  expeditions  being  organized  by  the  eubjects'of  thii 
conntry,  who  sailed  from  its  shores  in  the  ships  htted  out  here  for  the  pnrpose  of  tak- 
ing part  with  one  or  other  of  the  belligerents.  It  was  under  those  circnmstancea  that, 
when  the  foreign  enlistment  act  of  1819  was  passed,  these  new  sections,  providing 
against  the  equipment  of  vessels,  were  included  in  it;  and,  my  lords,  I  think  that  any- 
body who  reads  the  preamble  of  the  act,  without  going  farther,  without  looking  at  the 
section  which  bos  been  so  mnch  commented  upon,  would  say  that,  lieyond  all  donbt, 
so  for  as  the  preamble  dtscloses  the  object  of  the  act,  the  main  purpose  was  to  prevent 
his  Mi^jesty's  subjects  from  engaging  in  war  on  their  own  account ;  because  we  find 
that  the  lint  part  of  the  preamble  relates  to  the  enlisting  by  any  persons  of  her  M^ 
esty's  subjects;  and  the  second  part  of  (ho  preamble  clearly  refers,  or  appears  to  refer, 
to  the  arming  of  vessels  by  bor  Majesty's  subjects  for  the  purpose  themselves  of  carry- 
ing on  warlike  operations.  It  says;  "Wliereos  the  enlistment"  (that  is,  ns  T  under- 
Btand,  by  any  one)  "  or  engwement  of  his  Majesty's  eabjecte  to  serve  in  war,  in  foreign 
service,  without  his  Mt^estv's  license,  and  the  fitting  out  and  equipping  and  arming  of 
vessels  by  bis  MMesCy's  subjects  without  his  Majesty's  license,  for  warlike  operationi 
in  or  against  the  aomlnions  or  territories  of  any  foreign  prince,  state,  potentate,  or  per- 
sons exsreisiug,  or  aasiuning  to  exercise,  the  powers  of  goveniment  in  or  over  any  for- 
eign conntry,  colony,  province,  or  port  of  any  province,  or  against  the  ships,  goods,  or 
merchandise  of  any  foreign  prince,  stat«,  potentate,  or  persons  as  aforesaid,  or  their 
subjects,  may  be  pr^udlciol  to,  and  tend  to  endanger  tne  peace  and  weliarB  of  this 
kiugdom." 

Now,  my  lords,  as  for  as  the  former  foreign  enlistment  acts  wore  eoncemcd,  namely,  the 
act  of  the'20tli  of  George  the  Second,  aud  theOth  George  the  Third,  and  so  far  ns  this  act  in 
dealing  with  enilstment  is  concerned,  the  main  pnrpose  in  to  prohibit  the  subjects  of 
the  Crown  from  taking  service  under  foreign  powers.  The  acta  are  directed  to  the 
pnrposea  of  keeping  those  Bubjecls  witliin  their  own  alle|^aQcn,  aod  of  preventing  tbcn 
giving  np  that  allegiance  by  enterlDg  into  foreign  armies.  Hut  when  we  come  to  the 
sections  relating  to  tlie  equipment  ol  vessels,  I  think  jon  will  find  that  tliey  have  befn 
framed  with  reference  to  those  nilea  of  the  law  of  nations  which  liavo  boeu  laid  doira, 
and  which  have  been  recogniied  in  this  country,  and  which  were  iierfpctly  well  known 
as  being  the  law  of  nations  e:c:isting  at  the  time  the  act  passed.  Let  me  call  yoor 
lordshipe'  attention  to  some  considerations  as  to  what  was  permitted  in  the  vear  li^lS 
at  the  time  of  this  act  of  Parliament  passing,  and  without  enumerating  all  the  things 
that  might  be  done  by  a  ship-builder  in  this  country,  it  is  sufficient  to  say  that  my 
friends  who  argiin  on  the  other  side  will  not  deny  tiiat  it  was  quite  open  to  a  ship- 
builder in  this  country  in  the  year  li^l9,  and  it  is  now  open  to  him  to  sell  a  vessel  fiilly 
equipped  and  armed, under  a  contract  andasacomtnercial  transaction,  tea  hetligercnt, 
that  ship  sailing  |>crfcct]y  complete  and  armed  from  thcxo  shores,  and  I  fay,  that  that 
was  a  cose  whidi  might  have  occurred,  and  which,  probably,  did  occur  before  the  time 
tliat  this  act  passeil,  and  which  adviseilly  has  not  been  Interfered  with  by  the  act  now 
under  your  lordnbiiw'jjonsideration.  Moreover  there  were  many  other  cases  which  my 
learned  friend.  Sir  Hugh  Caime,  has  adverted  to,  in  which  ship-hiulrters  in  this  country 
or  any  otlier  country,  acconling  to  the  law  ns  doclorod  by  Wosbincton,  had  a  perfect 
light  to  enter  into  commercial  transactions  as  regards  ships,  althoa^  beypiid  all  doubt 
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b.r  so  entering  into  thnee  commercial  transactions  they  might  HtrenEthen  the  banda  of 
ILc  belltceroDtfl,  Hnd  might  caosea  considerable  degree  of  irrilntiun  m  the  minds  of  one 
ot  the  other  of  the  powers  engaged  in  war.  Bnt  thatiras  not  intended  to  be  prohibited 
by  this  atututo,  and  that  which  did  lead  to  the  passing  of  the  statute  was.  beyond  all 
doubt,  thisi  that  ships  of  war  were,  in  the  year  im9,l>eing  fitted  out  and  armed  and 
manned  by  British  eabjects,  and  were  sailing  from  these  shores  for  the  pnrposeof  taking 
part  in  ho«tile  expeditions  against  other  states.  It  is  nndei  these  circnmstancea  that 
the  act  was  passed.  It  would  certainly  appear  that  the  ottject  of  the  statute  as 
declared  by  the  preamble  was  topreventliis  Majesty's  subjects  &om  themselves  taking 

SBrt  in  warlike  otn'-flttions,  in  veesels  fitted  ont  by  them  and  sailing  from  onr  jjorts. 
ifcourue  I  do  not  contend  that  the  preamble  of  the  statute  may  not  be  explained, 
eontroHaJ,  or  enlarged  by  the  language  which  one  flndsin  the  subsequent  sections,  and 
I  shall  bnve  occasion  to  consider  what  the  real  meaning  of  the  lanpuage  of  those 
subsequent  sections  is,  but  undoubtedly  in  appniaching  the  consideration  uf  the  qnes- 
tiorf,  it  is  al»olnte!y  neeeesory'to  find  out  aud  discover,  to  some  esteut  at  all  events, 
wbat  the  law  allowed  the  subjects  of  a  neutral  power  to  do,  before  we  ascertain  what 
the  objoct  of  this  act  was,  and  what  they  were  to  be  restrained  from  doing  by  the 
wveuth  section  of  the  act.  Now,  when  we  come  to  the  seventh  section  of  the  act,  we 
find  that  words  ore  used  there  which  are  not  found  in  the  preamble ;  aud  I  only  Dotico 
this  because  Mr.  Baron  Bramwell  seems  to  have  considered  that  there  was  some  weight 
to  be  attached  to  tlie  wnnl  "  furnishing,"  found  in  the  seventh  section,  which  carries  it 
beyond  the  words  "  equippiug,"  "  fitting  ont,"  or  "  arming,"  which  are  also  to  be  found 
in  that  section.  Mv  lorits,  in  the  American  act,  which  it  was  said  was  the  precedent 
for  this  act,  yon  will  find  that  there  waa  na  preamble  at  oil  to  assist  in  guiding  the 
coiisid^ration  of  what  really  was  intended  to  be  prevented.  The  words  found  m  the  third 
section  of  the  act  of  Congress,  which  is  said  to  be  the  precedent  for  the  act  of  IS19,  the 
ooly  words  are  "&t  out  and  arm,  or  attempt  to  fit  ont  and  arm,  or  procure,"  aud  so  on, 
or  *'  Vnoffiugly  aid  and  assist  in  arming  any  private  ship  or  vessel  of  war  or  privateer, 
with  intent  that  sach  ship  or  vessel  shall  be  employed  in  the  service  of  any  fbreign 
prince  or  state,  or  of  any  colouj,  district,  or  people,  to  cruise  or  commit  hostilities 
sgainst  the  subjects,  citizens,  or  property,"  and  so  on.  My  lords,  the  seventh  section 
is  Dot,  therefore,  an  accurate  copy  of  that  section.  Now,  since  this  statute  has  passed, 
as  my  Mends  ailinit,  and  as  is  proved  by  the  American  authorities,  as  welt  as  by  the 
snthorities  which  are  found  in  Kent's  and  other  works  which  my  learned  Aiend  bos  cited, 
it  is  BtUI  c^Inwable  for  the  snbJect«of  this  kingdom  to  fit  ont  and  arm,  that  is,  complete, 
ariDf  and  equip  a  vessel,  which  they  way  send  to  a  foreign  belligerent,  asking  that  foreign 
belligerent  when  the  ship  reaches  either  his  ports  or  any  pon  out  of  the  United  King- 
dom, to  purchase  that  vessel,  the  sbip-buildcr  knowing  as  a  moral  certainty  at  the 
time  he  so  equips  and  anus  h^r  and  sends  her  from  these  shores  that  the  vessel  will  be 

C "Chased,  and  be  used  when  purchased,  for  the  pnrpose  of  carrying  on  hostilities. 
irever,  that  is  not  forbidden  by  this  statute.  There  is  another  cose  that  might  have 
occurred,  aud  possibly  has  occurred  during  the  very  war  now  going  on,  and  it  would 
Dot  bo  a  prohibited  tranaaction  in  any  sense ;  yon  may  send  ont  a  vessel,  or  even 
deliver  a  vessel  in  this  country  fnlly  armed  if  the  intention  of  the  party  receiving  be 
hostilities,  bnt  to  nse  the  vessel  as  a  model  for  the  purpose  of 


fitting  np  ships  of  war  in  his  owu  country  or  elsewhere,  in  order  that  those  ships  may 
be  need  by  the  belligerents  for  the  pnrpose  of  hostilities,  and  that  is  not  prohibited  by 
the  statnte.  The  logislatnre  were  no  doubt  prohibiting  that  which  might  bo  done  at 
the  time  to  some  extent,  and  the  question  will  be  for  your  lordships  to  determine  to 
what  extent  the  undoubted  right  which  the  ship-builder  in  this  country  hnd  of  supply- 
ing. OS  contraband  of  war,  ships  of  war  to  foreign  belligerents,  has  been  interfered  with 
hy  the  restriction  pat  upon  him  by  this  act.  As  regards  guns,  cannon,  shot,  gunpowder, 
and  other  munitions  of  war  there  is  no  prohibition  by  statute,  and  those  contraband 
articlce  may  still  he  sold  and  carrioil,  subject  to  coufisoation,  to  a  foreign  beliigorent. 
There  is  a  restriction  to  some  extent  put  on  the  ship-builder,  and  it  ts  a  restriction 
vhich  had  not  been  imposed  on  other  persons  carrying  on  business  in  other  branches  of 
trsde,  such  as  in  guns,  and  my  learned  friend,  the  attorney  general,  asks,  as  I  under- 
■tand  in  this  case,  that,  instead  of  your  lordships  putting  a  strict  and  narrow  constrnc- 
tion  anon  this  statute,  which  is  a  highly  penal  statnte,  the  widest  possible  construction 
shall  bo  pat  upon  it,  and  that  the  moment  anything  is  done  which,  in  its  natnre, 
Uaii  iu  any  way  to  render  a  ship  adaptable  even  to  the  purposes  of  war,  that  that 
■hip  shall  be  at  once  forfeited  in  consequence  of  its  being  equipped  within  the  meaning 
of  this  seventh  sectiou.  My  lords,  the  question  was  put  liy  my  lotd  to  the  late  learned 
attorney  ceneral.  Sir  William  Atherton,  who  conducted  this  cnae  at  tlic  trial  during  his 
wply  to  (he  jury,  whether  it  was  or  was  not  an  offense  nt  the  present  moment  accord, 
"ig  to  his  construction  of  the  act  for  a  ship-builder  to  build  a  sliip  which  had  no 
equipment  of  a  warlike  character  of  any  sort  or  kind,  intending  at  the  time  that  ho 
hoilt  that  ship  that  it  should  be  afterward  used  for  warlike  purposes.  Bnt  although 
"ly  lord  pressed  the  then  learned  attorney  general  to  give  him  his  view  on  the  subject, 
Sic  William  Atherton  expressly  refused  to  do  so,  andos  1  understand  my  friend  the  attorney    ;^ 
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geDeral,  he  declines  to  give  any  opinion  on  tMt  anbjeot,  althnnj^h  tlio  same  qnestion 
waa  put  to  him  in  thecoDraeof  hia  motion  for  thiamle.  1  eUall  as.™ rac,  however,  ttM, 
Buppoaiag  the  hull  of  a  veisel,  which  is  capablo  of  beiuK  used  tnr  warlike  piupoM*. 
after  it  lias  been  mode  complete  and  has  been  equipped  and  Gtted  out,  is  sent  friiai  thia 
oountiy  to  a  belligerent  with  the  view  of  its  being  used  fur  auch  purposes,  but  is  toirt^ 
away  as  a  mere  hull,  inasmuch  as  there  is  no  prohibition  of  such  an  act  to  be  found  ia 
this  statute,  that  the  act  of  sending  awaj  a  vesael  iu  that  atago  of  cimatrucliou  is  not 
unlawful.  I  Bay  that  it  is  contemplated  that  there  shonld  bo  somethiug  mure  tbati  a 
vesBel  which  is  to  be  the  sal^ect  of  forfeiture.  It  maat  be  a  vessel  in  a  particular  state 
and  stage  of  completeness ;  that  is,  not  simply  the  hull  of  a  ship,  but  a  vessel  furaidied. 
equipped,  fitted  out,  or  armed,  which  is  to  be  the  anbject  of  furieiturc  under  tbe  seventh 
section.  Then,  if  the  law  be  as  I  have  ventured  to  atat«  it  to  jonr  lordsbiiM,  that  a 
ahip-bailder  has  atill  a  right,  in  common  with  other  merchante  in  Hiis  coimtiT',  to 
aupply  the  contraband  article  in  which  he  deals  np  to  a  certain  point,  tbe  qaeetion  ia 
as  to  where  your  lordships  will  draw  the  tbe  line,  aui)  whether  your  Inrdsbipa  are  to 
give  to  the  statute  the  extremely  wide  and  sweeping  interpretation  which  the  Attorney 

rneral  suggesta,  or  whether  the  more  limited  coustrnction  which  we  seek  to  put  apcm 
ia  the  true  construction  to  be  placed  upon  this  act  of  Parliameut.    And  when  your 
lordships  consider  that  question,  I  venture  to  say  that  it  is  more  consistent  with  the 


rales  ot  construction  adopted  by  this  court  and  of  other  courts  of  law  where  ..  ___ 
offense  is  created  by  act  of  Parliament,  where  a,  particular  brunch  of  comra.erce  which 
ap  to  the  time  of  passing  the  act  has  uot  been  m^e  unlawful  is  declared  ilU'Ral — when 
to  deal  with  ships  under  peculiar  circumstances  is  made  an  oH'euse  sod  a  misdemeanor, 
and  tbe  forfeiture  of  the  vessel  Itself  is  to  be  incurred  in  the  event  of  the  act  of  Parlia- 
ment having  been  infringed — I  say  that  it  is  rather  for  yout  lordships  to  put  a  limited 
and  strict  construction  upon  the  act  than  to  extend  it  as  wide  as  possible  for  the  pur- 
pose of  making  every  vessel  built,  or  in  course  of  building,  to  which  circuinstanoes  of 
itiHpicion  may  attaoii,  liable  to  the  forfeiture  which  is  claiuiod  by  tlia  Crown.  Now 
with  remird  to  the  ship  that  is  declared  to  be  liable  to  forfeiture  under  the  •eventh 
section,  1  think  yoor  loTdshipa  will  find,  that  beyond  all  doubt  the  criticism  I  have 
made  upon  tbe  section  is  well  founded;  that  it  is  necessary  not  merely  tbat  the 
vessel  shonld  be  in  auch  a  state  as  to  be  what  may  be  called  a  ship,  but  it  most  be  a 
ship  which  is  equipped,  or  which  there  has  been  an  attempt  or  endeavor  to  equip.    I 


can  hardly  construe  the  language  used  by  my  learned  friend  when  he  moved  Jbr  this 
rule,  hut  I  rather  infer  from  what  he  aaid  that  ho  would  admit  fur  the  purpose  of  this 
argument,  at  all  events,  that  a  vessel  may  lie  built  with  the  intent  which  is  mentioned 


in  the  seventh  section,  and  tbat  It  is  not  forfeitable  ao  long  as  there  is  no  equipment 
and  no  attempt  to  equip,  and  nothing  done  toward  equipment.  I  am  not  sure  wuether 
I  understood  that  rightly,  because  the  language  of  my  mend  was  a  little  guarded;  but 
I  understood  him  further  to  say  that  at  all  events  alter  the  vessel  bad  arrived  at^the 
stage  at  which  she  coald  properly  be  called  a  ship,  as  diatinguisbed  from  a  mere  num- 
ber of  j»lanks  put  together,  any  speciea  of  equipment,  however  innocent  yer  k — (your 
lordships  will  iind  this  at  page  55  ) — "  any  species  whatever  of  fumisbing,  any  species 
whatever  of  fitting  ont,  nneOier  with  or  without  arming,  is  struck  at  by  the  act,  by 
its  plain  words,  accordinc  to  their  natural  meaning,  and  is  necessary ;  and  that  I  appre- 
hend is  their  object  and  policy,  provided,  always,  that  tlio  intent  and  purpose  is 
established."  Then  1  understand  my  friend  to  say  this:  Ouce  let  the  vessel  become, 
in  common  parlance,  a  ship,  add  to  that  vessel  the  stanchion  of  a  hammock  netting, 
■he  is  then  equipped  safBciently  for  the  purpose  of  being  brought  within  this  statute, 
provided  that  that  equipment  is  found  to  nave  been  with  the  iutent  charged  hy  the 
statute. 

Hr.  Barov  Bramweix.  That  if  yon  get  clearly  to  the  intent,  that  that  gives  the 
equipment  a  distinctive  character. 

Mr.  Babok  Pioott.  First  the  act  and  then  tbe  Intent. 

Mr.  Karslake.  Or  it  may  be  first  the  intent  and  then  the  act,  for  it  is  Immaterial 
which  yon  take  first.  The  act  declares  that  "  if  any  person  shall  within  any  part  of  the 
United  Kingdom,  without  leave  or  license,  equip,  furnish,  fit  out,  or  arm,"  or  "  attempt 
or  endeavor  to  equip,  ftmish,  tt  out,  or  arm,  or  procure  to  l>e  equipped,  furnished, 
fitted  out,  or  anned,  or  shall  knowingly  aid  or  assist,  &.C.,  in  UttiuE  out,  &c.,  a  Tuad 
with  int«nt  to  cniise  and  commit  hostibties,  Ac^  snch  person  shall  be  guilty  of  a  mis- 
demeanor." Now,  tuf  lords,  a  question  may  anse,  tbou};h  I  do  uot  know  that  it  is 
necessary  to  diaciiss  it  In  tbe  present  case,  as  to  what  the  real  meaning  of  this  section 
was  as  regards  the  persons  liable  to  indictment  for  being  engaged  in  fitting  ont  a  vessel 
for  the  purpose  of  committing  hostilities.  The  question  has  been  raised  by  the  form  of 
the  indictment  here,  thcnigh  it  may  not  be  necessary  to  consider  it  for  the  purposes  of 
this  rule,  whether  it  is  not  necessary  that  the  persons  euguced  in  equipping  shall  them- 
selves he  intending  to  commit  hostilities.  I  think  when  the  whole  ot  the  act  is  looked 
at,  that  that  may  very  likely  be  found  to  be  the  real  intention  of  the  statute ;  there  are 
counte  to  meet  tbat  view,  and  that  may  be  matter  to  be  determined  hereafter.    We 
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find  thftt  tbe  prohibitimi  \a  ag^nst  having  a  ablp  equipped,  tbraisliei),  fitted  ont,  or 
anued.  Non',  as  recarda  the  anniog,  it  1b  admitted  in  this  case  that  ttiei'e  was  no  arm- 
iiig  at  nil,  nor  was  Uie  veaael  equip^d,  aor  famiBlied,  nor  fitted  out  fur  nggmalon ;  tbe 
utmost  tbat  can  be  said  by  my  Mends  ie  tbia,  that  there  was  eumethiDE;  aidfiint  ma* 
opoD  the  veaael,  wbicb  tbey  say  was  intended  to  be  thereafter  used  witb  additions  for 
tiae  pnrpose  of  forming  port  of  a  irarlliie  equipment.  And  tej  Itieuds  put  it  that  this 
furnished  snfflcieut  gronnds,  under  the  clrcumstanoes,  for  taking  poa»csei on  of  tbe  ves' 
sel.  Beyond  alt  doubt,  the  vessel  was  not  completely  fumiebed,  fitted  out,  or  eqnipped 
in  any  sense.  Then  my  Mend  says  that  at  oil  events  be  baa  now  a  right  to  allege  that, 
if  the  Tesael  was  not  equipped,  •&c.,  there  was  an  attempt  or  endeavor  to  equip,  mmish, 
or  fit  out  the  ship  with  intent  to  cruise  and  commit  boetilitiee.  It  becomes  extremely 
material  to  ascertain  who  is  to  have  the  intent  which  must  exist  in  order  to  moke  tbe 
vessel  forfeitable;  and,  my  lords,  on  that  point  I  wonld  ask  yoar  lordsbipe'  attention  to 
the  antbority  which  has  been  already  cTted,  tbe  authuTJty  trota  the  Anierican  courts 
of  the  United  States  cf.  Quinoy,  and  I  will  show  that  that  decision  was  adopted  to  the 
fnlleet  extent  by  Sir  William  Atherton,  and  must  be  taken  to  be  the  law  applicable  to 
this  ease.  It  is  there  said,  "Tbe  ofFeuse  consists  ptincipatly  in  tbe  intention,"  which 
"must  be  a  fixed  intention,  not  conditional  or  contingent,  dependent  on  some  future 
arrangements.  The  intention  is  a  question  belonging  exclusively  te  tbe  jury  to  decide." 
That  was  the  decision  of  the  question  as  tp  the  farm  m  which  tbe  instruction  should  ba 
given.  Tbe  instructions  which  were  claimed  on  the  part  of  the  defendant  in  that  case 
of  the  Bolivar  were  as  follows :  "That  if  the  jury  believe  that  when  the  Bolivar  left 
Baltimore,  and  when  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Baltimore 
to  St.  Thomas,  sho  was  not  armed  or  at  all  prepared  for  war,  or  in  a  condition  to  com- 
mit boetilitiee,  tbe  verdict  must  be  for  the  traverser.  (2.)  That  if  the  Jury  believe  that 
when  the  Bolivar  was  fitt«d  and  equipped  at  Baltimore,  the  owner  and  equipper 
intended  to  go  to  the  West  Indies  in  search  of  funds  with  which  to  arm  and  equip  the 
same  T.esBel,  and  bad  no  present  intention  of  uslug  or  employing  the  said  vessel  as  a 
privateer,  but  intended,  when  he  cq^nipped  her  to  go  to  the  West  Indies,  to  endeavor  to 
raise  funds  to  prepare  ber  for  a  cruise— then  the  traverser  is  Dot  guilty."  (^.)  "If  the 
Junr  brieve  that  when  the  Bolivar  was  equipped  at  Baltimore,  and  when  she  left  the 
United  States,  the  equipper  had  no  fixed  intention  to  employ  her  as  a  privateer,  hat 
had  a  wish  bo  to  employ  her,  the  fhlfiUment  of  which  wish  depended  on  his  ability  to 
obtain  funds  in  tbe  West  Indies  for  tbe  purpose  of  arming  and  preparing  her  for  war, 
thea  tbe  traverser  ie  not  guilty."  Upon  the  second  and  third  of  these  instructions  so 
claimed,  tbe  deoieion  was  given  In  favor  of  the  defendant. 
Mr.  Baron  FiGOrr.  I  enppese  tiiat  the  owner  and  the  equipper  was  the  same  person 

Hr.  Karslakb.  I  think  be  was  tbe  same  person. 

lit.  Barom  Ciunneu.  The  court  below  seem  to  have  thought  that  the  intention 
was  not  only  necessary  hat  absolutely  requisite. 

Mr.  Kaksiake.  Ho  ^oubt,  my  lord.  In  order  that  there  may  be  no  doubt  as  to  what 
the  law,  as  it  was  laid  dunu  by  Sir  William  Atherton,  requires,  I  would  nsk  your  lord- 
ships' attention  to  tbe  eud  of  the  reply,  or  rather  the  summing  up  by  Sir  William 
Atb»lon.  Your  lordships  will  find  at  page  223,*  of  tbe  small  book,  the  following  pas- 
saee:  "  Gentlemen,  that  brings  as  to  the  great  question  in  the  case  with  wbicb  my  learned 
fnend  next  dealt  on  the  eridence.  I  mean  the  question  of  intent,  bocaneu  I  have  stated, 
■ml  admitted  throUKhont,  that  tinJesa  rou  are  satisfied  upon  the  evidence  produced 
npoa  the  part  of  tbe  Crown  that  there  did  exist  the  intent — and  I  will  very  much  adopt 
the  view  pnt  forward  by  my  loomed  friend  as  to  the  kind  of  person,  with  reference  to 
the  ship,  by  whom  such  intent  mnat  be  entertained  to  fulfill  tbe  description  of  the 
latent;  I  shall  come  to  that  in  a  moment — but  unless  I  satisfy  yon  that  the  intent  that 
the  vessel  should  be  employed  by  the  Confederate  States  is  made  out,  and  an  Intent 
existJUK  before  the  seizure  and  during  the  construction  of  the  vessel,  I  have  etated 
thronghont,  and  I  repeat,  that  the  information  foils." 

Therefore  my  learned  mend  assumes  that  which  I  venture  to  think  he  was  bound  to 
MBQine,  namely,  that  it  rested  upon  him  to  show  that  there  existed  an  intent  on  the 
put  of  somebody,  who  was  capable  of  exercising  and  carrying  out  such  int^int,  that  this 
vessel  should  be  naed  by  one  belligerent  against  another,  and  be  says  that  the  intent 
(which  he  admits  must  be  a  fixed  intent)  existed  on  tbe  part  of  somebody  (althongh  he 
fixed  on  no  person  in  particular)  that  the  Teasel  should  be  used  in  the  service  of  the 
Confederate  States.  At  page  238.f  of  the  little  book,  Sir  William  Atherton  goea  a  little 
more  at  length  into  what  he  considers  to  be  tbe  law  aa  regards  the  intent ;  "All  that 
I  ask  yon  to  do  is  this :  You  will  take  the  law,  an  far  as  it  affects  your  decision,  of 
wni»o  from  my  lord:  tbe  facts  you  will  judge  of  on  the  evidence,  no  doubt  availing 
jDDrMlves  of  such  observations  on  these  facts  as  tbe  great  experience  and  knowledge 
of  my  lord  wiU  suggest  to  him,  or  enable  him  to  make  available  to  you.  1  ask  yon  to  , 
^ve  your  conclusion  in  this  case  on  the  evidence,  and  I  will  state  at  once  what  I 
mtended  to  have  stated  a  little  earlier  that  so  i^  I  agree  with  my  learned  friend,  that 
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th«  iotent  must  be  xa  intent  of  one  or  more  btiTin);  at  the  time  the  means  niid  oppor- 
tQnitT  of  forwarding  or  AiTthertni;  such  intent  bj  acte.  1  agree  that  anjtbine  tlw 
called  on  )iit«nt,  or  rather  that  which  wonM  be  called  an  Intent  in  the  mind  or  any 
person  not  of  this  description,  mnst  be  treated  properly  as  a  mere  wlBh,  imosination,  or 
desire.  By  intent,  nndonbtedly,  the  act  means  practical  intent."  Therefore,  that  is 
the  construction  laid  down  by  my  learned  friend  at  tbat  time,  and  I  believe  that  my 
learned  friend,  the  attorney  general,  now  adopta  it,  because  in  moTing  for  this  rale  I 

think  I  understood  bira  to  say 

iexpre 
.s^lll 
"  That  there  must  be  some  peT?on  party  to  the  basineas  who  is  capable  of  haviDg 
auuu  an  intent,  and  who  is  iti  For  example,  if  a  ship-bnilder  in  England  bnlldi  on 
speculation  on  his  own  oocoant  b  ship,  intendinE  to  take  it  to  anvport  in  the  world 
vhere  be  con  find  a  market  for  it,  it  is  obvious  that  he  has  not  within  her  M^est;^ 
dominions  any  Intent  to  employ,  or  any  power  to  employ,  the  ship  in  the  service  of 
any  tiellignroiit  power;  all  his  int«nt  is  to  sell  the  ship  to  a  pnrohRser  somewberF  or 
other;  or  it  may  be  in  some  particnlar  place,  if  he  can  find  one  there,  and  nobody  bat 
himselfbasauycnntroloverit  atthe  time.  Nobody  but  himself  has  anything  to  do  wirh 
it  at  the  time.  Nobody  bnC  himself  nnder  the  circumstances  can  determine  the  intent, 
and,  as  he  does  not  mean  to  make  war  in  it  Jiimself,  or  does  not  intend  that  any  one 
else  shall  make  war  in  it,  that  is  not  stmck  at  by  the  statute.  But  wherever  jou  hare 
parties  concerned  in  the  equipping  or  fitting  ont  or  fhmishing,  or  the  attempting  or 
endeavoring  to  do  any  of  these  things,  cither  as  ship-buildere  or  aa  engineers,  siding 
in  any  way  whatever  in  any  of  them  where  there  is  a  principal  in  the  matter  who  has 
the  intent,  and  is  master  of  the  employment,  can  there  be  any  doubt  whatever  that  it 
is  struck  at  by  the  statute  I  For  instance,  suppose  they  ooustmcted  tbe  veaapl 
meaning  themselves  to  nse  their  own  ship  as  a  privateer."  Now,  therefore,  I  havr  my 
friend's  own  statement :  it  is  necessary  here  to  fli  upon  some  person  or  another  in  vriumi 
the  intent  existed. 

Hr,  Baron  PirK>Tr.  There  is  do  donbt  that  the  intent  of  the  two  parties  most  be 
used  in  a  different  sense;  the  intent  of  the  controlling  ■po^eii  may  apply  to  the  principal; 
but  tlien  there  is  an  intent  also  in  the  person  who  is  aiding  and  oBiisting,  and  be  li39 
no  controlling  power,  but  he  has  the  knowledge. 

Hr.  Karslaer.  It  will  be  fonnd  extremely  material  to  discover  what  the  rest 
meaning  of  "  with  intent"  is  for  the  jrarpose  of  this  case.  I  contend  that  it  is  incumbent 
on  those  who  seek  to  claim  the  forfeiture  of  a  vessel  to  point  out  some  particular  person 
who  has  the  oontrul  of  the  vessel,  who  was  the  person  taiending  at  the  time  the  act*, 
which  are  cliarged  ns  wronriiil  acts,  were  done.  Your  lordships  have  tieeu  good  enonfli 
to  suggest  that  two  sorts  of  Intent  are  referred  to  here.  I  do  not  think  it  will  be  fonod  to 
be  so.  The  intent  must  exist  in  those  who  are  "aiding  or  attempting  to  equip,"  as  weH 
as  in  those  who  equip. 

Mr.  B Altos' Ch A NNEij_  InndeTstoodthbattorneygei)OTaltocontond,nponhismoving 
for  this  rnle,  that  there  must  be,  not  only  an  intent,  lint  conpled  with  it  some  power  to 
carry  that  intent  into  ezecntion.  Bat  with  regard  to  those  who  aid  or  abet,  then  it  in 
not  necessary  that  they  should  have  the  jiower.  The  words  ar«  "  with  intent  or  io 
order."    No  one  has  referred  to  those  words  yet. 

Hr.  Kakslake.  la  it  not  intended  by  tbe  act  that  any  pereon  aiding  in  eqnippinfs 
ship  shall  be  liable  to  be  indicted  as  a  misdemeanant  unless  the  vessel  has  twcoms 
liable  to  forfeiture  T 

Lord  CiiiF.F  Baron.  That  is  so,  no  donbt;  but  pnt  such  a  case  as  this:  I  dnnot 
imagine  that  any  one  would  contendtbat  if  any  of  the  ship's  oorpentora,  or  persons  who    . 
are  merely  Inferior  workmen,  bnt  still  who  ore  aiding,  assistmg,  or  advancing  the 
work,  that  any  intention  on  their  part  would  be  an  offenae  against  tbe  act,  or  u)it< 
them  liable  to  punishment,  or  Incnr  forfeiture. 

The  Attohxey  Gemehal.  No;  if  that  stood  by  itself,  of  coniee  not,  if  there  was  »o 
other  intention. 

LoiU>  Chief  Baron.  Even  all  onr  special  pleading,  and  all  onr  care  about  indictments 
opon  acts  of  Parliament,  language  is  extremely  imperfect,  unless  yon  carry  along  with 
the  perusal  of  it,  and  the  attempt  to  understand  it,  a  candid  and  iiilr  desire  to  kno"' 

Mr.  KARfli.Aini.  Yes,  wliat  I  want  to  impress  npon  the  court  is  this,  tliat  on  the 
part  of  the  pernon  who  is  the  owner  or  controller  for  the  time  being  of  the  vessel,  there 
mnst  bo  that  fixed  intputiou  which  is  mentioned  in  the  case  of  the  United  Statrt  f* 
Qolncy,  and  which  is  adverted  to  by  Sir  Willinm  Athorton  in  his  speech ;  and  that  vou 
mnst  ascertain  wbo  is  the  person  who  has  that  fixed  intention,  before  yon  can  claim  tb» 
fbrfeitnre  of  the  tcskcI.  It  will  be  extremely  material  to  bear  that  in  mind  whfn  yon 
find,  as  in  this  cnso,  there  are  twenty  or  'thirty  persons  charged  with  having  saia 
this  or  that  about  the  vessel,  and  when  my  friend  the  attorney  general  aays,  "  Tlie.i' 
were  all  engaged  together,  and  therefore  you  must  assume  the  intent  to  bo  what  its 
•Se*piK6l73.  ,,  I     l^  .O<>0IC 
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tUege  it  to  be,"  I  oan  aappooe  a  case  where  tbe  penoa  may  be  Kuilty  of  bd  iDt«iiti(Hi, 
Hiul  yet  where  ao  forfeiture  of  the  vewel  itodI<1  oe  iDomred.  I  will  take  this  caae — 
guppoeiog  every  workuuu  in  Mr.  Miller'n  yard  at  the  time  the  reaael  was  being  bnilt  was 
Turking  apon  the  Tesael  with  the  finu  beiirtf  that  it  was  going  to  tlie  CkiDfederate 
States,  and  it  tamed  ont  in  erideuce,  upon  their  being  indicted  under  anj  one  of  the 
alternatives  of  this  section,  that  there  was  no  gnch  iotent  on  the  part  of  tbe  person  who 
had  tbe  control  of  tbe  Teaael.  I  say  in  that  case  they  were  not  assisting  witb  int«ut  at 
alL  Therefore  it  is  most  important  to  OBcertain  who  Is  the  person  un  wbom  my  learned 
Mead  lays  his  hand,  and  says,  This  was  tbe  peraon  wlio  was  the  owner  or  conirolter  of 
tbe  vessel,  and  tbe  pereon  who  J  allege  bad  tbe  intent  which  readers  tbe  vessel  liable 
to  forfeitnre,  liecanae  the  sole  qnestion  ia  aye  or  no ;  is  tbe  vesaol  forfeited  t  And  that 
naa  the  question  to  be  left  to  tbe  jnry.  It  was  not  a  qaestion  as  to  whether  certain 
persons  were  making  obaervationa  from  time  to  time  which  mieht  tend  to  implicate 
thorn  in  tbe  event  of  there  bieing  an  indictment  against  tbem ;  but  the  qaeetion  was 
resUj  whether  tbe  Crown  had  aatiafled  the  jory  tbat  there  was  a  person  who  bad 
tbe  control  at  tbe  time  of  the  veaael,  .who  had  himself  formed  tbe  fixed  intentiou  in 
what  be  (lid  on  tbe  veosel  of  using  tbe  vessel  for  hostile  puipoaee  in  the  service  of  the 
Confedeiate  States  againat  tbe  northern  States  of  America. 

Ui.  Bason  BnAMWEU.  I  am  sure  yon  would  not  labor  this  point,  Mr.  Kaisloke,  nnless 
it  WM  of  some  importance ;  but  do  I  understand  yoa  to  say,  supposing  in  this  case  the 
order  bad  been  siven  to  Fawcett  and  Company  to  build  the  vessel  and  equip  ber,  in 
Older  tbat  she  might  cmise;  they  might  say,  and  trolv  enougb,  we  do  not  care  what  is 
done  with  Jier.  We  sball  deliver  her  to  the  person  who  gave  the  order,  and  who  has  a 
light  to  the  ship.  Bat  suppose  they  wore  maldng  her  in  punoance  of  an  order  given 
ao  tLat  abe  might  cniiae,  ao  I  nnderataod  you  to  say  that  the  ahip  would  not  be  for- 

Mr.  EUjtSLAKE.  I  am  not  snre ;  tbat  is  not  this  case. 

Mr.  Babo.v  BRAiinvBLi.  I  thought  there  was  some  tolerably  dear  evidence  tbat  what- 
ever vaa  true  of  those  who  gave  the  orders  to  tbe  ship-baildera  was  true  of  them. 

Mr.  KarsIiAKE.  Kp;  when  you  come  to  look  at  the  evidence  your  lonlahip  will  find 
that  Ihey  uro  statements  made  by  tbe  buildeis  and  not  by  those  who  come  forward  to 
cUim  the  vessel,  and  wbo  for  tbe  purposes  of  this  cose  were  admitted  to  he  tbe  owners, 
layuig  claim  to  (be  vesseL  The  statements  were  made  by  Miller,  the  builder,  and 
Favcett  and  Company  bod  nothing  to  do  with  those  statemente. 

Ur.  Bakok  BlUHvrBLi.  This  ia  &e  first  case  of  a  aimUar  description  that  I  ever  met 
Tith.  I  don't  mean  under  the  foreign  enlistment  act,  but  the  first  case  of  the  kind. 
A«  I  miderstiuid  it,  the  Crown,  by  iuformation,  claimed  the  vessel  as  being  forfeited. 
A  B  conies  in  and  saya  the  vessel  is  mine,  and  ia  not  forfeited  for  the  reason  alleged ; 
but  sorely  A  It  can  have  no  right  to  say,  Yuu  must  give  no  evidence  except  that  which 
is  Mid  to  be  evidence  against  me.  Surely  tbe  Crown  baa  a  right  to  say,  if  we  cannot 
make  our  right  againat  any  one,  we  ore  content,  tbe  ship  aball  beyouraj  but  if  we  can 
ebaiF  that  any  one  haa  foneited  it,  wu  have  a  right  to  do  ao  by  ^  ordiiiory  meaiu  in 

Ur,  Karslakb.  Tea ;  it  may  not  be  roat^riol  wbo  comes  in  for  the  purpoee  of  claiming 
the  (Lip,  Stillitianeoeasorj  that  the  Crowa  ebonlil  lay  their  banda  on  some  particular 
person  m  whom  tbey  assume  the  guilty  intention  existed  which  has  rondered  tbe  ebip 
foiieitable. 

Ur.  Barox  Brahweix.  As  I  understand,  it  ia  matter  of  right  for  any  one  to  come  in 
to  mftke  the  claim. 

The  AiTOiLveY  Oekkraj.  Yea;  and  no  verification  is  required  beyond  the  affidavit 
of  the  attorney  that  he  lielieves  lua  client  to  be  the  owner  at  the  time  of  the  seizure. 

Mr.  KinsLAKK.  It  does  not  affect  the  queation  tbe  least  in  tbe  world.  The  simple 
uauB  is  aye  or  no,  is  the  vessel  forfeited  T  That  ia  the  question  which  ia  raised.  Then 
i  My  that  for  the  purpose  of  showing  that  the  veaael  is  forfeited,  it  is  the  boonden  duty 
of  those  wbo  are  mating  oat  tbe  affirmative  to  show  that  at  the  time  when  they  say 
the  forfeiture  waa  incurred  there  were  some  particnlar  persons  who  were  acting  in 


IS  necessary  shonld  exist.  Supposing  Mr.  BoUook  was  saying  this,  or  Mr.  Hamilton 
wss  laying  that,  about  this  vessel,  and  the  person  in  whose  yard  the  vessel  waa,  was 
ujinK  something  else  about  it;  all  that  goes  for  nothing  nntil  y«a  have  fixed  on  some 
ymm  vho  was  the  owner  or  controller  of  the  veaael,  and  found  tliat  he  had  the  gniltr 
intentiou, 

Ur.  Babon  Pioott.  If  the  man  who  bad  given  the  order  for  it  had  aaid  it,  irhat 
'onld  jou  say  then  t 

Mi.  Kabslakb,  Was  he  in  this  country  or  not  f    I  dont  know  where  he  ia  sappoaed 

Ui.  Babon  Pioott.  Sappoaing  it  waa  proved  that  A  B  gave  the  order  and  said :  "  I 
niMn  rt  for  the  Confederate  States." 
Ur.  Kakslake.  It  might  be  evidenoe;  batlmnstaskin  what  way  the  qaestion  moUj., 
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rise.  The  admission  of  any  one  penon  might  be  evidence  as  an  admiaBion  in  the  ovimt 
of  there  being  an  indictment  againat  him.  But  I  want  to  draw  vonrlordHbipa' attention 
to  the  form  in  which  this  qneation  ia  tried.  The  form  it  whether  there  'a  forfeiture  or 
Dot.  If  there  be  an  Indictment  againat  any  peraon  for  knowingly  aidinff  and  aiwisting, 
and  he  chaoses  to  say,  "I  did  knowingly  aid  and  assist  the  person  wlio  had  the  control 
of  Ae  vessel,  and  I  aid  intend  to  send  it  ont  to  commit  hostilities  to  assist  a  f<n«ign 
government,"  it  may  be  very  good  evidence  aicainst  blm  personally,  by  tiia  oim 
confession  upon  an  indictment  for  misdemeanor.  But  what  I  desire  to  insist  on  ia  this, 
that  the  lirst  step  the  Crowu  must  take,  accanliug  to  my  construction  of  the  section,  is 


who,  at  the  time  they  allege  that  the  forfeiture  was  incnrred,  « 
le  person  who  had  the  absoluto  control  over  the  vessel,  and  then  to  show  that  in 
mind  that  guilty  intention  existed  which  renders  the  vessel  liable  to  forfeiture.     That 


I  say  ia  involved  in  the  qnestion  of  iutent;  became  whea  you  find  here  the  ironlB, 
''with  intent  to  cruise  or  commit  hostilities,"  it  seems  to  me  obvious  that  looking  Bt  the 
person  who  is  to  intend,  as  defined  by  the  authority  which  has  been  cited,  and  as 
admitted  by  my  friend,  the  first  step  in  the  case  uf  the  Crown  is  to  ascertain  the  peiaon 
or  persons,  who,  having  the  control  of  the  vessel,  bad  formed  this  fixed  iolent,  awl  then 
to  show  that  lliat  intent  was  formed  nnder  such  circumstances  m  that  the  vessel  waa 
liable  to  forfeiture.  Therefore,  my  lords,  the  first  question  to  be  decided  in  this  case, 
before  we  go  into  the  question  at  all  OB  to  whether  there  whs  any  fitting  or  equipping 
of  the  vessel,  will  be  as  to  tbe  true  construction  to  be  put  upon  this  section  as  regards 
the  intent  in  a  proceediuKof  such  a  description  as  this,  where  the  forfeiture  of  the  vesarl 
is  claimed.  And  I  say  if  the  vessel  had  been  fully  equipped  and  armed  that  it  woold 
be  important  to  look  first  at  the  question  of  the  int«ot,  because,  however  fully  equipped 
or  armed  the  ship  might  be,  QDless  the  intent  was  shown  to  exist,  the  Crown  ctnild 
make  no  case.  lu  order  to  ascertain  whether  the  intent  existed,  the  first  inquiry  to  be 
made  waa,  who  was  the  person  who  waa  capable  of  intending,  within  the  meaaing  of 
the  authorities  on  the  snl^ect,  at  the  time  of  the  forfeiture  f 

Mr.  Bakox  Brahwbix.  Let  ua  understand.  Ship  ordered  to  be  bnilt-  Orderw 
intendJDK.  when  he  has  got  it  in  his  possession,  to  commence  hostilities  with  it  againat 
the  act  of  Parliament ;  builders  knowing  it  to  be  for  tUat  purpose. 

Mr.  Karsl*ke.  The  case  your  lordship  puts  may  happen. 

Mr.  Bakox  Buauwei,]^  There  is  the  mtent,  and  the  intent  in  dtber  of  those  minda , 
would  do.    That  would  be  sufflcient  would  it  nott 

Mr.  Kabsi-^ke.  Yes,  shown  as  a  matter  of  fact,  that  there  Is  intent  in  the  peraon 
who  has  control. 

Mr.  Baron  Pioott.  How  can  you  get  at  the  intent  except  by  the  acts? 

Mr.  KAiutijkKE.  That  is  what  I  want  to  contend  against  in  this  case.  It  ia  not 
because  Miller,  or  somebody  in  his  yard,  says  "this  is  m^  intent,"  that  that  statement 
ia  to  fix  guilt  on  the  person  who  alone  has  the  power  of  inteuding.  Some  one  most  be 
fixed  upou  as  being  tne  person  wiio  has  the  power  of  intendiug. 

Mr.  fJAiiON  Bramwell.  I  should  say  that  if  the  defendant  could  properly  have  got 
into  the  witness-box,  and  said  that  he  stipulated  that  they  should  not  have  the  vessel 
nnlesa  they  gave  a  guarantee  against  its  being  used  for  the  Confederat«  States,  that 
then  he  would  have  negatived  Uie  assertion  if  there  be  any  intent  within  the  act  of 
Parliament. 

Mi.  KAnsi~iKE.  Yes,  my  lord,  that  would  bo  so.  But,  my  lords,  I  contend  that  it  is 
not  necessary  that  any  one  should  ne^tive  the  intent  until  the  Crown  has  pointed 
out  the  persou  in  whom  tba  intent  existed;  and  in  reading  these  words  "with  intent/ 
it  is  necessary,  for  the  purposo  of  sbowiog  that  the  offense  is  complete,  so  far  as  the 
intentiou  is  concerned,  and  it  is  the  duty  of  those  who  otoim  the  forfeiture  of  the 
vessel  to  point  out  clearly  and  distinctly  the  person  by  whose  "intent,"  construed  *■ 
it  is  in  the  case  of  the  United  States  s*  Quincy,  by  whose  guUty  intent  it  is  that  the 
•hip  became  forfeited.  Bccaiiso  I  say  that,  unless  that  intent  on  the  part  of  such  a 
person  is  proved  to  exist  in  the  first  instance,  no  attempt  can  be  proved,  and  no  peraon 
can  knowingly  aid  or  assist;  oil  the  attempts  and  the  aiding  and  assisting  spoken  of  in 
the  section  must  be  attempts  to  carry  out  a  design  form^  by  a  person  wno  has  the 
power  of  forming  the  design :  that  is,  iu  other  words,  a  person  who  has  such  coDtcoI 
over  the  vessel  that  he  himself  con  send  it  ou  any  expedition  he  llbe^  it  being  fannd 
that  the  expcditionon  which  he  intends  to  send  it  isoue  of  those  expeditions  prohibited 
by  the  seventh  section  of  the  statute.  If  reliance  is  placed  on  that  part  of  the  section 
which  says  that  a  ship  may  be  forfeited,  and  a  misdemeanor  incurred  by  an  attempt, 
it  beoomes  necessary  to  show  that  there  Is  some  person,  either  the  person  who  has 
ooutrol,  or  some  other  person  acting  in  furtherance  of  the  design  of  that  person,  who 
is,  with  the  intention  of  carrying  out  that  design,  doing  something  toward  placing 
the  ship  iu  an  armed  condition.  The  next  words,  "knowingly  aid  or  assist,"  require 
no  explanation,  because  it  is  obvious  from  the  introduction  of  the  word  "knowingly," 
that  it  is  intended  that  any  person  who  is  workiHK  about  the  vessel,  unless  ocUog  in 
furtherance  of  the  design  of  the  owner  or  controfler  of  the  vessel,  is  not  guilty  of  a 
^1^^^^ doing  an  act  which  may  lead  to  the  forfeitoie  of  the  TMmL        , 
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Then,  my  lords,  having  made  that  comment  OD  the  iDtent  piOTided  for  by  the  set, 
wa  thea  come  lo  the  considerntioD  of  what  the  meaning  of  these  words  "equip, 
ftimiah,  6t  out,  nr  arm"  is.    What  is  the  meaning  to  be  pnt  npon  those  wordst 

LoBD  Cbief  Barok.  You  are  goinfc  to  another  branch  of  yonr  aigoment,  are  jou 

Mr.  Karsi^ake.  Tos,  my  lord. 

Lord  Chief  Baron.  Then  we  will  a^Jonm. 

Adjourned  nntil  to-moirow  at  10  o'clock. 

Thibd  Day.— THuaaDAY,  Xotmnier  19, 1*3. 

Hr.  Karslajcr.  My  lords,  I  commented  yesterday  npoD  the  Uagnage  of  the  seventh 
section  of  the  foreiKn  enlistment  act,  so  far  as  the  intent  was  concerned,  and  I  bftd 
taken  that  t>ttrt  of  the  section  tiefore  proceeding  to  discuss  the  qneetion  as  to  the  mean- 
ing of  the  words  "  eciuiiming,  fumisiiing,  fttting  ont,  ot  arming."  Now,  before  dis- 
cnndng  the  menning  of  those  words,  it  will  be  convenient  to  caU  att«ntioD  very 
briefly  to  what  I  believe  is  tlie  constraction,  as  fat  as  I  can  ascertain  it,  which  was  pnt 
npon  that  Ungnage  by  the  late  attomiiy  general  io  the  conduct  of  the  cause,  and  slso 
hj  my  learnfid  friend  tlie  attorney  general  in  moving  for  the  mle.  It  will  be  conve- 
nient to  read  the  deflnitiou'  which  the  learned  attorney  general,  in  moviuK  for  the 
rule,  jpva  of  the  word  "  equipping,"  in  the  seventh  section  of  the  act.  I  take  the  word 
"equipping"  as  the  ruling  word  of  this  sentence.  Mow,  the  leamod  ftttorney  general 
said,  "  The  st-atnfe  poividos  against  any  person  doing  any  one  of  these  things,  it  being 
in  the  di^nnctive;  it  diHtingnishes  them,  and  seems  to  be  corefnlly  wordod  in  order  to 
avoid  the  chicanery  which  wonld  result  from  requiring  some  particular  species  of 
fnmisfaing,  some  particular  species  of  fitting  out,  some  particular  species  of  equipment, 
in  order  to  make  the  act  penal  in  a  case  in  which  the  attempt  is  proved." 

Ur.  Baron  Bramwbu..  Where  is  this,  Mr.  Karslakel 

Mr.  Kakslakb.  In  the  attomov  general's  motion,  my  lord. 

Mr.  Bahtin  Brahweli.  But  w' * 


Ml.  AiTuRNET  GBI4EHAI.  At  the  top  of  page  56.*    T  believe  that  this  print  has  never 
been  corrected ;  but  vonr  lordships  will  easily  perceive  where  errors  occur. 
Mr.  KARfil.AlCE.  What  J  am  reading  from  seems  to  be  correct.    "  I  say  that  the  whole 


Eist  there  is  the  intent  and  the  purpose,  and  that  any  species  whatever  of  equipment, 
however  innocent,  pw  w,  any  species  whatever  of  furnishing,  any  species  whatever  of 
fitting  out,  whether  with  or  without  armias,  is  struck  at  by  the  act,  oy  its  plain  words, 
according  to  tiieir  natural  meauing,  (and  that,  1  anpreheud  is  their  object  and  policy,) 
provided  olways  that  the  intent  and  purpoee  is  estahliehed.  Now  what  are  the 
words t — 'Equip,  furnish,  fit  out,  or  arm.'  If  it  bad  stopped  there  of  course  it  would 
not  have  had  the  ed'ect  of  prevention.  Tlie  statute  of  course  aims  at  prevention,  not 
■t  puniehment  when  the  thinj;  is  done.  The  statute  desires  to  stop  the  thing  in  Zimfa*, 
to  cause  the  thing  not  to  be  done ;  and  therefore,  instead  of  stopping  at  theee  words  it 
goes  on,  'or  attempt  or  endeavor'  t«  do  any  one  of  these  things  ;  so  that  however  little 
picgress  may  have  been  made,  and  in  whatever  imperfect  condition  the  ship  may  be 
as  to  these  tbiugs,  when  she  is  seized,  if  any  step  has  been  token  which  is  an  attempt 
or  endeavor  to  do  any  one  of  these  things,  provided  it  be  a  prohibited  attempt,  it  is 
•truck  ;it ;  and  not  only  the  attempt  or  endeavor,  but  any  one  who  shall  knowingly 
aid,  asnist,  or  be  concerned  in  the  equipping,  furnishing,  fitting  ont,  or  arming."  My 
lords,  I  believe  that  in  reading  these  words  I  have  represented  correctly  the  view 
which  the  learned  attorney  general  presen1«d  to  the  court,  and  which  I  suppose  he 
will  again  present  to  the  conrt  in  arguing  this  rule.  I  do  not  know  whether  my 
learned  friend  will  admit  (because  great  caution  was  observed  both  by  my  learned 
friend  and  by  the  late  attorney  general  upon  that  subject)  that  the  sale  of  the  hull  of 
a  vessel  with  no  equipment  at  all,  but  simply  the  hull  of  a  vessel,  intended  to  be  tised, 
when  complete,  in  the  service  of  one  of  two  belligerents,  wonld  be  an  infringement  of 
the  act,  siuiposing  the  intent  existed.  I  shall  argue  that  it  is  not ;  and  that  for  the 
purpose  of  making  out  an  offense  under  this  act,  by  equipping,  or  fitting  out,  it  is 
necnson-  that  there  shall  be,  first  of  all,  that  in  existence  which  may  be  culed  a  ship 
or  Teasel,  and  then  that  that  ship  or  vessel  shall  be  equipped.  My  learned  friend  says 
that  the  equipment  superadded  to  the  ship  or  vessel  may  be  an  innocent  equipment, 
■nd  that  an  innocent  equipment  will  render  the  ship  liable  to  forfeiture;  whereas,  on 
the  other  hand,  we  say  that  the  equipment  which  is  to  be  superadded  to  the  vestal 
does  not  mean  an  innocent  equipment  at  all,  but  mesus  something  of  a  warlike 
chancter. 

Now,  my  lords,  to  take  an  instance,  one  that  seems  to  have  been  relied  npon  at  the 
trial,  and  it  may  be  a  convenient  instance  by  which  to  test  the  construction  put  npon 
the  case  by  my  learned  friend.  Hr.  Barnes  or  Mr.  Morgan — I  cannot  be  quite  certain 
which  of  the  witnesses  it  was — after  being  asked  about  the  stanchions  for  the  ham- 
mock nettings,  was  asked  a  question  as  to  whether  the  veosel  had  a  lightniDg-con- 
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diictoi--thiit  will  answer  my  purpose  as  well  as  any  other  eqniptnent  or  any  otliM 
matter  nliicb  it  is  Hugf{eat«d  was  to  be  used  as  an  equipment  for  the  vessel.  My 
leamod  friend's  conteotion  is  tliis,  that  up  to  a  certain  point  you  may  go  on  building 
the  vossul  whatever  the  intent  may  be.  (at  least  I  assume  it  to  lie  so,}  but  tlrnt  the 
moment  you  do  that  which,  as  distinguished  from  bnilding  a  Tessel,  is  found  by  tbc 
Jnry  to  bu  an  eqaipment  of  the  vessel,  altliougb  it  may  be  reasonably  found  in  vcsarls 
of  eveiy  class  aud  description,  yet  if  it  be  an  equipment,  aud  the  intention  still  con- 
tinues to  exist,  the  vessel  is  forlTeited. 
The  QuKEs's  AnvuCATE.  What  you  have  referred  to  was  in  Mr.  Morgan's  CTidence:. 
Mr.  Karslake.  The  argument  is  that  the  lightniug-couductor  added  to  th^  hall  of 
the  veBgel  enables  the  Crown  nt  once  to  seize  the  vessel  as  fnrfeiteil,  because  there  is 
something  in  the  nature  of  an  innocent  equipment  on  boanl  that  vessel. 

Now,  my  lords,  will  the  words  of  the  act  bear  that  oonBtniction  t  I  call  your  lord- 
ships' attention  to  this  more  particularly  now,  because  it  will  be  material  with  refer- 
ence to  the  summing  up  of  the  learned  chief  baron,  and  the  charge  which  is  uott  made 
of  omission  in  the  Humming  up.  If  your  lordships  look  through  the  notes  of  ttie  trial, 
it  will  be  found  that  througfaout  the  trial  the  question  raise<l  on  the  part  of  the  Crow^ 
as  against  that  raised  on  the  part  of  the  claimants,  was  whether  an  equipment,  evoD 
an  innocent  equipment,  was  or  was  not  sufficient  to  forfeit  the  vessel,  it  b«ing  alleged 
OD  the  part  of  the  Crowu  that  it  was  so ;  wheresa  it  was  alleged  on  the  port  of  the 
claimants  that  oa  long  as  thoy  tltted  the  vessel  without  putting  on  board  equlpuaeDta 
of  a  warlike  character,  no  forfeiture  was  incnited. 

Now,  the  clause,  as  your  lordships  see,  although  it  may  have  been  auggested  by  the 
olanse  in  the  American  act,  certainly  is  not  copied  from  that  clause.  The  Tcords 
relating  to  transports  are  not  found  in  the  American  clause  at  all;  the  collocfttioD  of 
the  woras  is  difiurent,  and  the  woids  themselves  of  the  American  clause  are  in  niuij 
reapccta  very  ditferont  indeed  from  those  which  are  found  in  this  clause- 
Mr.  B  a  ito^  CiiANNELL.  In  the  American  act  it  is  "and"  instead  of  "orf 
Mr.  KA11BI.AKE.  Yes,  my  lord;  and  afterward  the  word  "  or"  is  found  in  the  clause  of 
that  act ;   and  it  is  suggested  that  you  may  frame  an  indictment  against  an  aJder  uid 


abettor  for  fitting  out  without  saying  "arming,"  aud  that  that  indiotment  would  be 
good,  although  if  you  indicted  the  principal  under  the  American  act  yon  most  aav 
"  arming  and  fitting,"  or  else  it  wonld  be  bad,  a  somewhat  strange  conclunon. 


Lord  Chiep  Baiion.  If  yon  consider  it  I  think  yon  will  see  that  f>  man  who  tolces  s 
part  and  aiwists  in  doing  a  part  wliich  ie  necessai^  to  the  whole  may  possibly  have 
nothing  to  do  with  the  other  part.  Take  a  familiar  instance:  Suppose  it  were  aa 
offense  to  travel  from  London  to  Windsor,  or  to  make  any  attempt,  or  to  assist  any- 
body  in  doing  so;  a  man  who  assisted  a  person  to  travel  from  London  to  Hnnnslow 
might  be  accused  of  that  which  is  part  of  the  joome^-,  he  having  nothing  upon  earth 
to  do  with  the  other  part.  That  makes  the  matter  intelligible  in  the  view  which  I 
take  of  it.  Jf  it  is  an  offense  to  equip  and  arm,  and  a  certain  person,  who  way  for  this 
purpose  tie  called  the  principal,  intends  to  equip  and  ann,  anylmdy  who  SHSist-s  him  lo 
the  equipment,  without  any  reference  to  the  arming,  may  be  guilty  of  the  offense. 

Mr.  Kakhlake.  That  may  be  so,  my  lord. 

Lord  Ciiii:)<'  Barom.  It  does  not  occur  to  my  mind  that  there  is  any  difficulty  in  it 
at  all.  The  principal  person  must  intend  to  do  both.  If  be  inteniJB  only  to  go  U> 
BooDslow  when  the  olfeuBe  is  not  perfect  unless  he  goes  to  Windsor,  yon  cannot  indict 
him  for  going  to  Uounslow. 

Mr.  KAjtfii.AHE.  No,  my  lord;  and  I  again  suggest  that  that  wonld  be  so,  thon^  the 

gnon  who  is  allegDil  to  "attempt"  thought  that  the  person  whom  he  assisted  meant 
go  to  Windsor;  he  could  not  be  found  guilty  as  an  accomplice,  bucause  it  could  not 
be  shown  that  the  alleged  principal  had  committed  on  offense. 

Mr.  Babox  Ckannbli.  If  von  take  the  third  section  of  the  American  act  aa  ao 
instance  you  will  find  that  the  words  are  in  the  conjunctive  when  the  statote  deiala 
with  the  principal ;  and  when  it  comes  to  a  person  who  may  be  treated  to  a  rertain 
extent  as  an  accessory,  the  word  "and"  is  left  out,  and  the  word  "or"  is  eabstituted. 

Mr.  Earslaxe.  Tes,  my  lord;  but  I  should  have  thought  that  the  same  person  irho 
might  be  indicted  under  the  words  of  the  first  part  for  "  fitting  out  and  armmg,"  might 
be  Indicted  for  "  attempting  to  fit  ont,"  without  saying  "  arming"  at  all. 

Mr.  BjiRON  CnANNELi..  As  I  understand  it,  the  American  decisions  do  not  go  tiitt 
length.  There  is  a  caso  in  which  tbey  decided  that  you  might  charge  an  attempt  to 
fit  out  without  charging  an  attempt  to  arm ;  that  wns  the  case  of  Qaincy,  where  he 
waa  concerned,  not  ae  the  actor,  but.  aa  •  kind  of  accessory  to  the  principal.  The 
words  of  the  third  section  of  the  American  act  are :  "  If  any  person  ahall,  within  the 
limits  of  the  United  States,  fit  ont  and  arm,  or  attempt  to  fit  out  and  arm,  or  procore 
to  be  fitted  out  and  armed."  I  supposdthat  that  is  treating  with  the  principal  person ; 
there  it  is  in  the  conjunctive;  then  come  the  words  "or  shall  knowingly  be  oonoemed 
In  tiie  fiirnighing,  fitting  out,  or  arming." 

Mr.  ICakslaite.  Yes,  my  lord. 

Now,  my  lords,  the  distinctions  which  will  be  found  between  this  section  and  the 
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aeventh  section  of  the  act  of  69  of  George  IIIareTeijobTlooBuidmKniftBt  I  am  not 
dwelling  npon  the  ooqJoDctive  "fit  ont  and  arm,"  bat  the  words  sre  so  much  clearer 
th»n  thoee  to  be  (bund  in  the  wotion  of  the  EuKlish  act  that  there  can  be  little  diS- 
caltj  in  ascertaining  what  the  real  me«ning  of  the  first  part  of  this  clause  -vraa,  for  the 
pnTpoee,  M  all  events,  of  framing  an  information  or  on  indictment.  The  difScultr 
of  construing  the  seventh  section  of  the  act  of  59  of  George  the  III  has  occnrred 
to  my  learned  friends,  aa  will  be  seen  by  the  way  in  which  this  loag  inftiiniation  is 
framed.  The  third  section  of  the  Aiuerlciin  act  is :  "  If  any  person  shall,  within  the 
limits  of  the  Unit^  States,  fit  out  and  arm,  or  attempt  to  fit  out  and  nrm,"  and  so  on, 
"  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  bo  employed  in  the  ser- 
vice of  any  toreign  prince,  or  state,  or  of  any  colony,  district,  or  people,  to  cmise,"  and 
ao  on;  the  intent  is  that  the  ship  shall  cruise  in  the  service  of  a  foreign  state.  Many  ot 
the  coant«  of  this  information  follow  that  which  is  certainly  the  grammatical  coD- 
stmction  of  the  seventh  section  of  the  English  statute,  and  charge  the  offense  as  being 
that  certain  "  persons  equipped,  fitted  ont,  and  armed  a  ship  oi  vessel  with  intent  to 
cmise  and  commit  hustihties ;"  and  clearly,  according  to  that  construction  of  the  at-at- 
nte,  the  intent  is  charged  against  the  person  who  fits  out  the  vessel ;  and  I  apprehend, 
looking  at  the  history  of  the  act,  and  the  occasion  upon  which  it  was  passed,  that  was 
really  what  the  legislature  intended.  Bat  there  is  another  constmction  which  is  put 
upon  (he  act  b;  my  learned  friends  in  argument  and  adopted  in  some  connts  of  the 
iafonnatiOD,  aod  that  is  this :  That  if  any  person  shall  fit  out  a  vessel  with  int«ut  or 
in  order  that  the  vessel  shall  be  employed  with  intent  to  craise  and  commit  hostilities ; 
patting  in  both  the  intents  in  those  counts  of  the  infonuatiou.  My  lords,  I  do  not 
propose  to  consider  now  which  of  those  constructions  is  the  correct  construction.  It 
may  be  that  the  first  is  the  correct  one ;  it  may  be  that  my  learned  frieods  are  Justified 
in  coostming  the  statute  as  being  a  statute  in  which  the  intent  which  is  mentioned  is 
an  intent  that  the  vessel  shall  be  employed  to  commit  hostilities,  and  not  that  the 
persons  fitting  ont  are  themselves  intendinc  to  commit  hostilities  in  the  vessel  eo  fitted 
out.  The  first  oonstmction  may  be  that  which  was  intended  to  convey  the  true  mean- 
ins  of  the  Ic^slatnre.  , 

Bat,  laj  lords,  having  colled  your  lordships'  attention  to  what  has  been  said  by  ray 
learned  friend  the  attorney  general  as  beiug  his  iuCerpretation,  nsmely,  that,  assum- 
ing the  existence  of  a  ship,  any  innocent  equipment  is  within  this  section,  I  venture, 
on  the  other  hand,  to  put  the  constroctioD  which  has  already  been  presented  by  ray 
learned  friend  Sir  Hugh  Cairns.  My  learned  friend  the  attorney  general  puts  the  very 
wideat  construction  that  can  by  possibility  be  put  npon  the  section;  ho  oeniea  that  it 
is  necessary  that  the  equipment  shonld  be  a  warlike  equiptntint  at  otl.  My  teamed 
friend  Sir  Hugh  Cairns,  on  the  other  hand,  contended  that  when  yon  look  at  the  word 
"eqaip"  la  connection  with  the  rest  of  this  clan se,  it  Is  quite  obvious  that  the  meaning 
of  "eqaip"  mnst  be  either  that  there  shall  be  au  equipping  in  a  warlihe  manoer  par- 
tially, or  that  the  vessel  shall  be  so  equippe<l  for  war  that  she  shall  be  ready  to  commit 
hostilities  as  soon  as  she  leaves  a  port  of  this  kingdom.  Now,  Mr.  Baron  Bramwell,  J 
think,  kindly  suggested,  in  the  course  of  Sir  Hugh  Caitna's  address,  that  probably  the 
irider  oonstmction,  namely,  that  the  equipment  must  be  such  aa  fits  the  ship  far  car- 
rying on  hoetilities,  which  it  is  nnneceesary  to  contend  for  now,  may  be  the  proper 
coDstmction.  I  apprehend  that  it  will  not  bo  denied  that  this  section  only  apptive  to 
a  case  where  war  is  actually  going  on  between  two  foreign  belligerents;  that  it  will 
not  be  said  that  it  was  intended  by  this  section  to  prohibit  the  ssiliilg  of  nrmed  vessels 
toa  power  which  was  likely  to  go  to  war,  and  contemplated  going  to  war,  with  another 
atate;  that  there  mnst  he  existing  hostilities,  and  that  it  is  only  to  such  a  case  that 
the  statute  appUes. 

Now,  if  yonr  lordships  look  at  what  the  intention  is,  either  in  the  persons  who  fit 
out  the  vessel,  or  in  thoee  who  deliver  the  vessel  to  be  employed,  the  object  dearly  is 
that  the  vessel  shall  cruise  and  commit  hostilities.  Does  that  mean  that  she  ahali  be 
eqnipped  in  such  a  manner  as  to  cmise  and  commit  hostilities,  or  that  an  innocent 
eqnipment  is  to  cause  the  vessd  to  be  forfeited  if  the  intention  exists!  Yonr  lordships 
have  to  judge  between  the  two  constmctiona;  and  while  it  is  asserted  by  my  learned 
friend  that  your  lordships  should  eoustruo  the  act  by  saying  that  the  vessel  mast  esjet 
in  the  first  instance,  nod  then,  supposing  the  existence  of  the  vessel,  any  innocent 
eqnipment  added  to  that  vessel  with  the  intent  is  snfficient  to  forfeit  it,  on  the  other 
hand,  it  is  suggested  that,  looking  at  the  whole  of  this  section,  and  the  bhject  with 
whiui  the  act  was  passed,  it  is  necessary  either  that  there  shonld  be  such  an  eqnip- 
Dient  as  will  enable  the  vessel  to  take  the  seas  ready  for  aggression  or  defense,  or  that, 
at  all  event*,  the  eqoipnieate  struck  at  by  this  section  must  be  warlike  equipments, 
and  that  if  they  are  found  to  be  Innocent  equipments,  then  the  section  does  not  apply. 

Sow,  I  do  not  know  that  I  can  urge  anything  further  than  has  been  said  by  my 
learned  friend  upon  this  subject.  Your  loruabipe'  attention  has  already  been  called  to 
the  next  section  of  the  statute,  wbiob  says  in  so  many  words,  as  J  apprehend,  that  you 
nay  equip  a  vessel  of  war  belonging  to  a  belligerent  which  seeks  safety  in  these  ports; 
that  yon  may  equip  her  to  any  extent  yon  like  ao  long  as  the  equipments  are  innoceut 
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«qaipmmta.  What  that  section  proridea  agBlnrt  Is  adding  to  ber  wailike  eqidpnMfita; 
liod  I  contend  it  Is  «aid,  tlierefore,  that  you  are  not  probibit«d  trrno  fdniialiiiig  m  Tvoarl 
of  WOT  wbicli  seeka  a  refuge  in  the  ports  of  tlita  eonntrf  with  anjrtbiDg  in  toe  nature 
of  eqnipment  that  she  may  require  so  long  as  it  ia  of  aQ  Innoceat  de«crtptian.  Von 
mav  not  increa«e  taer  arumment,  it  is  tme ;  but  while  it  tnnst  b«  admitted  on  tbe  pan 
of  the  Crown  that  you  may  furDish  equipment  of  anfanoMnt  oharacter  to  afarBign  bel- 
ligerent war  veaael,  it  is  contended  at  the  »iKne  time  tbat  yon  mnat  not  build  a  ahip 
aDd  then  pnt  a  llKhtning-condnctor  on  board,  beoaoae  yon  are  snperaddin^  an  innooeat 
eqnlpment  to  the  bull  of  a  vessel  already  constructed.  Hy  lords,  I  sabmit  that  tbat  ia 
rather  on  unreaBonable  conBtraction,  and  more  nnreasonablo  when  yanr  lordahipa  find 
the  cironniBtanoee  under  which  this  act  waa  passed,  and  what,  as  1 -venture  to  tlunk, 
tiie  act  wafl  intended  toprohibit. 

Mr.  BiHON  PiGOTT.  The  act  uses  the  words  "equipment  for  war"  in  that  sectioii. 

Mr.  Barox  Bsamweix.  That  U  your  argnment,  oeoanae  yon  say  that  that  ahows 
that  any  other  eqainment  is  lawflil. 

Mr.  KarsIiAXE.  Clearly,  my  lord. 

Mr,  Barom  Bramweij^  The  consequence,  therefore,  is,  that  a  belllgeRDf  s  own  Teasel 
of  war  may  be  equipped  in  erery  sense,  provided  the  equipment  ia  what  you  hawia  des- 
ignated as  innocent. 

Mr.  Baron  Pioorr,  You  may  go  fnrther  than  that — yon  may  inclnde  her  anna,  only 
yon  must  cot  augment  tbe  arms. 

Mr.  KAR81.AKS,  That,  probably,  is  so  also;  Itwonld  make  it  all  the  tttoagi^.  lam 
glad  to  bear  the  learned  Judge  say  that  that  is  the  couBtmotlon  of  the  atatnto.  The 
words  to  which  Mr.  Baron  Bramwell  called  attention  yesterday,  atrangthen  tlia  oon- 
etructinn  which  we  put  upon  the  act,  and  ehow  that  the  meanijig  of  tbe  act  la  that  a 
-veasel  shall  not  be  so  equipped  as  that  she  shall  be'in  a  oondition  to  commit  hostilitiea 
upon  leaving  this  country.  When  your  lordships  look  at  the  history  of  the  act,  that  ii 
by  no  means  an  unreasonable  conclusion.  There  is  a  proliibition  upon  tile  ship-bailder 
to  some  extent,  (and  it  is  for  your  lordships  to  say  to  whatext«nt;)  he  may  not "  equip  "* 
a  ship,  but  it  is  clear  that  according  to  law,  although  he  may  not  equip  a  ship,  whatever 
that  may  mean,  (I  say  equip  for  warlike  purposes,)  although  he  may  not  eqaip  n  ship 
in  the  ports  of  this  country,  he  may  in  this  country  sell  every  part  of  a  vess«l,  ao  long 
as  the  parts  are  not  put  together  in  this  country,  and  he  nay  sell  all  the  anna  and 
ammunition  required  for  a  ship  of  war;  and  I  think  that  that  com ide ration,  aa  v-ell  as 
others  which  have  l>eeu  pointed  to  by  my  teamed  friend  Sir  Hugh  Cairns,  will  have 
a  Tery  material  influence  on  your  lordships'  minds  in  putting  a  construction  upon  tbe 
words  of  the  act. 

My  lords,  I  say,  therefore,  that  looking  at  tbe  history  of  the  act  and  the  occoudon 
which  led  to  the  passing  of  it,  and  looking  at  the  right  of  the  merchant  in  this  coiTUitry 
to  sell  contraband  so  longasit  iBnotinacomplet«Btat«,  (and  whenIaay"contrab«tid^ 
I  allude  to  ships,)  looking  at  the  fact  that  the  sale  of  thelparts  of  tbe  Teasel  at  war  is 
not  a  misdemeanor,  T  ask  yonr  lordships  to  put  a  reasonable  oonetmctlon  npon  the  act 
and  to  say  that  the  equipment  aimed  at  and  prohibited  must  either  be  of  suoh  a  «bai^ 
acter  as  that  the  ship  shall  be  useful  at  onoe  for  aggressive  purpoaes,  or  that,  at  all 
events,  the  eqnipment  to  be  oommmced  most  be  a  warlike  equipment,  and  that  my 
learned  f^en&  cannot  snccessflilly  contend  that  an  innocent  equipment  soperadded  to 
a  vessel  renders  that  vessel  liable  to  forfeiture. 

My  lords,  of  course  I  shall  hear  again  in  the  course  of  my  learned  ftiend  the  attome? 

Rneral's  speech,  that  which  was  nrged  daring  the  trial,  and  which  was  urged  by  my 
imed  fHend  at  the  time  when  he  moved  for  the  rule,  namely,  that,  unless  tlie  coa- 
stniction  which  he  asks  your  lordship  to  put  upon  the  act  l>e  adopted,  this  act  will  be  a 
dead  letter,  and  may  at  once  be  bluttod  out  of  the  statnte  book.  1  say  by  no  means. 
I  say  tbat  there  are  offenses  created  by  tbis  act,  acoordins  to  the  construction  wbicb 
we  put  upon  it,  which  may  well  be  guarded  against ;  and  I  aay  ftirtber  tbat  by  oni*  ooti- 
stmction  of  the  act  great  evils  will  be  provided  against,  althouf^  not  perii^w  tbe  whole 
evU  which,  accordiugto  my  learned  Mend,  the  statute  was  intended  to  prevent.  Ibavo 
no  doubt  we  shall  hear  again  of  what  are  called  evasions  of  the  act.  My  lords,  I  dispoae 
of  those  so-called  eveaious,  by  saying  that  if  a  new  statute  creates  a  new  offense,  a  pe^ 
son,  by  doing  a  particular  act,  either  commits  the  offense  or  does  not  commit  tbe  offense, 
and  he  has  a  right  to  do,  alter  the  statute  has  passed,  that  wliloh  he  had.  a  right  to  do 
Itefore,  nnless  he  can  be  clearly  proved  to  infringe  the  act  by  what  he  so  doea. 

Lord  Chirp  Baron,  Forgive  me  for  suggesting  that  the  expression  "  a  new  statute 
creating  a  new  offense,"  does  niit,  I  think,  give  the  filUeet  effiect  to  what  I  apprehend  ia 
the  argument  which  you  are  about  to  propound.  The  expreeaion  ratiier  means,  a  new 
statute  which  makes  that  a  crime  which  was  perfectly  lawful  before. 

Mr.  Kabslakk.  I  am  much  obliged  to  your  lordship, 

Loup  Crief  Baroit.  A  new  statute  may  deal  with  something  which  was  nnlawfoL 
There  are  many  things  which  are  anlawfal,  which  are  not  punishable,  which  are  not 
orimlnal  ;  but  this  is  a  case  where  that  which  was  perfectly  lawful  before,  is  made  a 
arime.    There  is  no  doubt,  according  to  all  theanthoritiea,aad  tliereiaaottae^igbteat 
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donbt  DOW,  tiiftt  ft  DentiAl  laay  (tamish  to  a  bclliseretit  every  powible  d««ciiptioii  of 
warlike  weapon  or  munition  of  war — every  poealbte  ammanltlon  of  every  kind — and 
I  think  Ubat  no  one  can  Hty  that  until  tbe  paBsing  of  this  Btatate  there  was  any  knonn 
distinction  by  t)ie  law  of  nations  l^etn-een  a,  ehip  and  a  gun.  Yon  tnav  now  supply  a 
;nn  fbraehip;  j-nnmay  nowatBirminghatu,  orinanyotlier  part  of  the  kingdom  wheM 
thsre  is  a  foDodery  sufficient  for  the  purpose,  order  a  gun,  and  yon  may  My,  "This  is  for 
oue  of  the  iMlligerenbi,  to  bu  taken  to  one  of  their  port«,  and  put  on  board  a  certain 
riiip  to  be  expr^sly  need  for  the  purpose  of  the  war  -wblch  le  noir  carried  on  araiart  ft 
power  with  whom  yon  are  at  peace."  Yon  mn  do  that,  and  I  atn  not  aware  that  yon 
cannot  do  that  with  reference  to  a  ship ;  but  there  is  a  doabt  abont  it.  No  doubt  yon 
may  now  coder  a  gun  for  •  ship;  whether  yon  may  oi^er  a  ship  for  a  gaa  seems  to  be 
aiiaeetioa.  Ifhi&kthattheJmlast  effect  is  riven  to  the  argument  which  yon  are  about, 
to  Di^,  as  I  apprehend  and  anticipate,  by  drawing  attention  not  to  the  fiwt  that  tbe 
ttatnte  is  creating  a  new  offense,  but  aomething  more  than  that — It  is  making  tbftt 
which  was  perfectly  Iftwfbl  before  in  every  senae  a  crime  and  a  mlademsuior. 
Mr.  KAB8LAKB.  Yes,  my  lord. 

Hr.  Baho:(  BtuxwKLL.  That  Ib  the  ar^meut  «a  the  other  side. 
Hr.  KmBi.jiig.  1  was  goins  to  add  this,  In  anticipation  of  an  argnment  which  will 
b«  used  (br  t1>e  Crown,  probably  a  great  namber  of  uistaDces  whicb  will  be  siiggestod, 
by  which  what  my  learned  friend  chooses  to  consider  the  spirit  of  this  act  or  we  lan- 
gotgD  of  this  act  can  be  evaded.  I  dare  say  there  are  a  great  many  oases  in  .which  It 
nti^t  be  evaded  according  to  my  learned  Erlend'a  construction  of  it.  It  may  be  said 
that  if  a  veBBel'of  war  belonging  to  the  United  Btat«e  is  four  miles  from  the  coast  of 
England,  it  will  be  an  evasion  of  tbe  statute  to  carry  out  gnns  or  other  mnuitions  to 
that  vessel;  but  I  do  not  find  that  the  law  prohibits  that.  There  are  many  caaes  where 
the  act  of  supplying  contraband  to  one  belligerent  is  Just  as  likely  to  imtate  and  vex 
the  other  belligerents,  as  that  which  is  stmcK  at  and  prohibited  by  this  statute. 

My  lords,  tbe  statute  therefore  was  passed,  as  I  say,  with  a  view  to  prevent  our  snb- 
jecls  from  fitting  out  and  equipping  warlike  expeditions  from  ont  shores.  According 
lo  the  history  and  occasion  of  tbe  act,  and  as  I  say,  according  to  the  preunble  of  tbe 
act,  that  waa  what  was  intended  to  l>e  provided  for. 
llr.  Barom  Bramweix.  To  prevent  our  porta  becoming  stations  of  hostility, 
Mr.  Kasslakb.  Yes,  my  lord.  My  lords,  it  may  be  that  tho  preamble  of  the  act  car- 
ries it  further  than  was  intended;  but  it  is  for  your  lordships  to  say.  In  giving  a 
tcasonable  couBtmotion  to  a  penal  statute,  whether  any  equippmg,  however  innocent, 
of  sn  innocent  vessel,  tbat  is  to  say,  of  a  vessel  not  fitted  for  war,  is  probibited  by  this 
tct,  or  whether  wMnething  more  must  not  bo  done  tiefore  the  vessel  is  le  be  foneited, 
Wall  tbe  persons  assisting  made  liable  to  be  panisiied  for  misdemeanor. 

Mv  lords,  at  regards  evasion  of  the  act,  I  will  ask  your  lordships,  instead  of  taking 
mj  hngnage  npon  the  subject  of  evasion,  to  adopt  that  which  wlu  be  found  In  a  note 
to  Wheaton's  last  edition  on  international  law,  tbe  words  of  a  very  distinrnished 
person  in  this  conntry  upon  the  snbjeet  of  the  evasion  of  this  very  statute.  iR  lords, 
tbey  are  contained  in  a  letter*  of  Lord  RnsBell  to  Mr.  Adams,  with  reference  to  tne  celi^ 
brated  vessel  No.  3dO,  or  the  Alabama.  Great  remonstrances  hod  been  made  upon 
Umt  vessel  not  being  seized. 

Hi.  Babok  CHAidou.  What  is  the  pagef 
-  Hi.  Karslakk.  P>ge73&,  mv  lord. 
Ur.  Babok  Brakwkll.  Is  tnat  tbe  Amerlean  edition  T 

Ur.  Kabsijikk.  Yea,  my  lord ;  the  edition  of  1863,  Just  [niblished.  This  is  published 
n  London  by  Sampson  Low  &  Co.,  and  is  also  published  in  Boston.  My  lords,  the 
part  which  I  will  adopt  as  a  part  of  my  argument  upon  the  subject  of  the  evasion  of 
iDiuiicipal  law  is  this ;  it  Is  contained  in  a  note  written  on  the  16th  of  Octol>er,  186!it, 
Irom  Lord  Enssell  to  Mr.  Adams,  acknowledging  the  receipt  of  fiirther  evidence  as  to 
the  gunboat  Alabama;  "With  reference  to  yonr  oljservations  with  regard  to  the 
infHngement  of  the  enlistment  act,  I  have  to  remark,  that  it  is  true  that  the  foreign 
enlistinent  act,  or  any  other  act  of  the  same  purpose,  can  be  evaded  by  very  subue 
contrivances :  but  her  M^esty  cannot,  on  tbftt  account,  go  beyond  the  letter  of  the 
existing  law."  Now  that  is  the  view  whioh  I  shall  ask  your  lordtdiips  totake  of  the 
ugument  as  to  evasion.  I  shall  ask  yoar  lordships  to  see  what  the  crime  is  whicb  is 
piovid«d  against  by  the  statute,  and  then  to  see  whether  the  facts  of  this  case  clearly 
make  out  uat  any  snoh  crime  has  been  committ«d. 

Hr.  BiKOK  Bkaiiwbll.  Will  you  let  me  see  that  book  T — (Thesame  was  handed  to  his 
brdslup.) 

Ur.  Ka^LAKE.  Now,  I  stated  to  your  lordships  that  I  did  not  think  it  necessary  in 
the  view  which  I  entertained,  and  the  view  entertained  by  my  learned  fHend,  t^i  go 
into  any  lengthened  disquisition  on  the  evidence  in  order  to  show  that  the  verdict  was 
perfvctly  warranted  by  the  evidence,  supposing  that  the  ruling  of  the.  learned  lord 
cbief  baton  was  correct.  My  lords,  if  it  had  been  necessary  to  do  tbat  at  all,  it  wafe 
^oe  by  my  learned  Mend  Sir  Hugh  Cums,  and  the  evidence  in  the  case  is  fully  before 
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I  have  mlnkdy  aald,  I  nndentand  my  leamcd  friend'H  ol^ectlot)  to 
;  wimining  his  oouatractiou  of  the  Btstnte  to  ba  oorroet,  tlMm  the 
evidence  woald  have  wanmiit'ed  a  different  veidict.  Hy  lords,  I  did  not  nndflmtaad 
nif  learned  friend,  when  moViuK  for  the  rule,  to  lay  that,  MMuniog  that  the  learned 
lord  chief  baron  laid  down  the  law,  as  I  veatare  to  think  he  did,  the  Jury  were  bimirf 
to  adopt  any  other  Tiew  than  that  which  they  did  adopt,  or  come  to  any  other  ooocln- 
aion  than  th»t  to  which  they  eame. 

Now.  I.mnat  ask  your  loMahlpe,  before  aaggerting  what  waa  left  to  the  Jury  by  the 
leociked  lord  ohi^baren,  to  aee  what  torn  the  esse  took,  And  what  waa  admitted  to  be 


tbe  state  of  things  a*  regards  this  boat,  the  Al^widn.  It  waa  admitted,  beyoi 
qoeation,  that  she  waa  not  armed.  It  was  stated  in  the  stionnat  langnaj^  an  I  o 
stood  it,  that  the  real  question  which  there  was  between  the  Crown  an^  the  elaiia 


the  Jniy  Ibot  even  if  they  thoagfat  there  had  been  anything  saperadded  ti 
oc  snip,  as  snggestedbythe  Crown,  niob  saperoddition  not  being  of  the  distinctive  war. 
like  CMraoter  snggested  by  my  learned  fnend,  there  was  not  an  infringemeat  of  tht 
acC  Kow,  it  being  admitted  tnat  tliere  was  no  arming  of  this  veaael  at  all,  of  ooatw 
there  wen  other  toiiig*  which  had  to  be  relied  npon  ■•  being  the  equipmeata  which. 
aa  my  learned  friend  aaya,  bronght  this  veasel  within  the  aet.  The  whole  qacotiua 
was,  whether  tiiose  eqoipmenta  brooght  the  case  within  the  statnte,  or  whether  mj 
learned  friend  Sir  Hugh  Cairns  was  right  in  argniOK  either  that  there  moat  be  a  com- 
plete arming  «f  tbe  Tesael,  or  if  not  a  oompleto  arminK  of  the  vesael,  k  warlike  equip- 
inent  of  tbe  vcMel ;  that  is  to  say,  an  eqaipment  of  a  uiatinctive  warlike  chaneter,  ib 
order  to  bring  the  case  within  the  act.  Hy  Irads,  I  find  with  some  sorpriae  that  a 
charge  is  now  made  against  the  learned  lord  chief  baron  that  when  he  left  the  caae  to 
tbe  jury  and  commented  upon  the  equipment  and  fitting  out  mentioned  in  tbe  aeetioo. 
and  called  their  attention  pointedly  to  that,  he  did  not  upon  every  oocaaioa  read  U> 
them  the  whole  ot  tbe  words  of  the  section,  namely,  the  words  "  attempt  or  endeavor 
to  equip,  furnish,  or  fit  oat,  or  procure  to  be  equipped,  funlshed,  or  Sthn  out,  or  knov- 
incly  aid,  assist,  or  be  concerned  in  the  eqaipping,  fnrnishing,  or  fitting  out." 

Mr.  B^ROH  BiuxWKU.  I  do  not  see  that  the  learned  editor  of  Hr.  Wheatoii'a  book 
takes  any  exception  to  Lord  Buseell's  letter, 

Mr.  Karsuke.  No,  my  lord. 

Hr.  Babon  Bbamwbli.  I  Ho  not  think  it  is  perhaps  of  very  gi«at  moment. 

Mr.  Kabslaee.  I  only  read  it  from  that  book  because  it  happened  to  be  in  mjr  hands. 

Mr.  Bahon  Bramwkix.  I  do  not  think  that  be  does  take  any  exception  to  iL 

Mr.  Karslake.  No,  my  lord. 

Mr.  Baron  Chankku.  1  do  not  see  how  he  oonld. 

Mr.  ATTOEtKKX  Oenbkal.  Uegiveaareoordof  oertatneventsandexpresBeanoopiiiioa 
upon  tbem. 

Mr.  KAitHi.AKK,  My  lords,  it  l>eing  understood  therefore  that  the  vessel  was  admitted 
not  to  1>B  an  armed  veasel,  what  I  was  aaying  was,  that  the  issue  raised,  as  I  apprehend, 
between  my  learned  friends  vtd  ouraelves  was  this :  First  of  all  as  to  whether  it  waa 
necessary  in  point  of  law  that  it  ehonld  be  a  warlike  equipment,  and  next  wheUin 

.!,»  ;_.™. ..J  ..  4.1 1.  j;j   1 g^  capable  of  exereBsing  the  int«nt; 

]  the  gronnd  that  the  learned  lord 
chief  baron  did  not  properly  direct  the  Jury  onlv  atoonoto  to  this,  namely,  that  wben 
the  learned  lord  chief  baron  gave  his  views  to  tnejnry,  he  did  not,  when  he  naed  tin 
word  "equip,"  go  ou  to  use  the  words  "or  attempt  or  endeavor  to  equip,  or  prooiirc  tt 

1, ;„.,..)  IF    »._  i_^.  .1...  _ui_,y^  ^^„g  u,\tn  at  tb'- ^  *»• -" 

n  friimes^  eapeoially  a  ,  _.  ._ 

late  attorney  general,  had  said  that  he  relied  only  opon  the  firat'eight  counts  of  the 
indiotment,  my  teamed  friends  who  qipeared  for  the  Crown,  and  who  sat  by  when  thr 
learned  lord  chief  baron  was  summing  up  the  case,  would  have  callud  his  att^lion 
to  the  other  words  of  the  statute,  and  asked  «ame  special  direction  to  be  given  upon 
that  subject.  I  du  not  find  that  anything  of  the  sort  occurred,  and  that  which  nsd 
been  tbe  main  struggle  between  tbe  Crown  and  the  claimants,  and  to  which  bis  lordahip 
addressed  himself  in  summing  up,  was  the  matter  which  was  really  left  to  the  inry, 
and  which  satis&ctorily  dispowd  of  the  substonce,  at  all  events,  of  the  case. 

Xow,  my  lords,  what  was  it  that  the  learned  lord  chief  baron  laid  down  to  tbe  jitfyl 
I  apprehend  that  he  laid  down  that  which  my  learned  friend  has  already  suggest«d'ta 

Jour  lordships,  and  that  his  lordship  most  distinctly  left  the  question  of  intent  to  the 
nry. 

Mr.  Baron  Pioott.  I  obserre  that  in  the  summing  up  the  lord  chief  baron  speaka 
of  the  seventy  connta. 

Mr.  Kabslakk.  Yea,  my  locd,  that  was  doing  the  information  iqjnstioe — there  were 
ninety-eight  ec   '-'- 

"-  " Viomr.  ±ie  leares  that  to  the  inrv. 

may  ask  when  an  information  is 


word  "equip,"  go  on  to  use  the  words  "  or  attempt  or  endeavor  to  equip,  or  prooiirc  to 
be  equipped."  My  lords,  that  objection  being  taken  at  this  stage  of  the  prooeediUBV. 
ane  would  have  thought  in  common  friimes^  eapeoially  after  my  learned  friend,  thr 


Mr.  Bakon  Piomr.  Helearea  that  to  thejutr. 
Mr.  Kasblakb.  Yes,  my  lord.    My  lords,  surely  I 
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fituned  npoD  an  act  of  pBrHunent  irhlch  oodMd*  a  nnmbec  of  different  wotds,  and 
-<!Th(Mi  tbe  learned  connsel  for  tbe  Crown  opens  the  ease  and  sajs  "  There  Is  only  one 
subBtatitial  qneetion ;  jon  may  dismiw  from  your  minds  tlie  wbole  of  thia  volnminons 
indictment  except  tbe  charee  contained  In  the  Snit  eight  connts ; "  and  nhen  tbat  Is 
the  question  Amgbt  from  nrBt  to  las^  Is  it  fair  that  when  the  cue  is  moved  hi  this 
coiirt  it  shonld  Iw  snggested  that  his  lordship  in  his  snmming  np  to  tbe  jory  did  not 
repeat  all  tbe  different  words  found  in  the  act  of  Parliament ;  and  tbat  beicaose  he  did 
not  repeat  all  thooe  words  from  time  to  time,  there  has  been  a  want  of  direction  or  a 
miadireiotion  on  the  part  of  the  learned  JadgoT  My  lords,  the  case  mnet  be  looked  at 
'with  refbrence  to  the  way  in  which  the  .case  was  opened  and  the  mode  in  which  the 
C}i«e  was  at  last  left  to  the  Jury :  becaase  if  yoni  lordships  find  that  then  was  really  a 
dispate  between  the  Crawn  and  the  claimants  as  to  whether  an  innoceiit  eqnlpment 
iwaa  aD  eqnipment  within  the  statute — if  tbat  was  said  to  be  one  point,  and  if  another 
point  was  made,  whether  a  ship  or  vessel  bad  been  so  &r  matured  as  that  it  could  be 
eQaippedwithinthemeaningof  this  statute,  and  wosin  a  Btat«  capable  of  being  ettuipped; 
and  If  a  third  question  was  as  to  whether  the  Intent  which  was  snggested  (snppoeing 
any  definite  intent  was  suggaated)  bad  been  nrored;  if  those  were  the  questions  in 
the  isane  which  aroee  between  theCroim  and  the  claimants,  and  if  those  matters  were 
substantially  left  to  the  Jury,  then  I  submit  that  my  learned  friends  have  no  right  to 
cotne  bere  and  say  that  there  are  certain  words  tn  the  act  ot  Parliament  techmcsJlf 
creating  a  different  offense,  which  words  were  not  left  to  the  Jury  from  time  time  in 
tbe  summing  up. 

IjORD  Chief  Baroit.  It  was  distinctly  pnt  to  them  whether  there  was  any  attempt- 
Mr.  Karslakb.  Bo  we  aay,  my  lord  ;  but  from  the  rale  I  Infer  that  my  learned  friend 
aaya  that  it  was  not  left.  I  say  that  it  was  substantially  left ;  bnt  In  the  conise  of  the 
BTimming  up  yooi  lordship  does  not  ^  on  to  say  time  after  time  the  same  thing;  and 
there  are  the  counsel  for  the  Crown  sittinK  bj  and  iatending  to  take  aa  objection  that 
that  is  not  BulBcientlj  pointed  out  to  the  Jury,  and  yet  they  never  suggest  to  his  lord- 
ship tbat  he  should  read  the  words  of  the  section  throngh  time  after  time,  and  that 
whenever  he  spoke  of  the  words  "  equipping  or  fitting  out,"  he  should  say  "  attempting 
or  endeavoring  to  equip  or  fit  out." 

Now  I  submit  that,  first  of  all,  his  lordship  stated  to  the  Jury  that  the  bnOdinc  of  a 
ship,  limpKoUtr,  as  distlngiiished  &om  equipping,  wbatever  that  might  be,  is  not  pro- 
hibited by  the  statute.  That  rallng,  I  take  it,  my  lords,  Is  obviously  correct,  when 
your  lordships  find  that  in  this  statute  the  word  "build,"  apparently  advisedly,  is  left 
ont.  Moreover,  it  Is  correct,  for  this  reason,  that  it  Is  not  a  ship  to  be  forfeited,  which 
a  person  intends  hereafter  to  equip,  but  tbe  ship  to  be  forfeited  is  a  ship  which  Is 
equipped  or  fitted  out,  or  with  respect  to  which  there  has  been  KQ  attempt  made  to 
eqnip  or  fit  out.  Therefore  I  apprehend  that  his  lordship  was  rizht  In  telling  the  jury, 
"If  yon  find  that  this  is,  ilmpliciter,  a  ship  not  equipped  or  fitted  out,  or  attempted  to 
be  equipped  or  fitted  out,  that  is  not  within  tbe  atatnte." 

Then,  mv  lords,  there  Is  another  direction  to  the' jury  with  which  I  apprehend  my 
learned  Inends  quarrel,  and  tbat  no  doubt  raises  a  fair  point  for  discuseion,  namely, 
whether  bis  lordship  was  right  in  rejecting  the  view  which  was  pressed  npon  him  by 
the  learned  attorney  general,  that  supposing  the  ship  eilBted,  an  innocent  eqnipment 
of  that  ship  was  within  the  statute. 
Lord  Chief  Baron.  By  "  innocent "  yon  mean  unwarlike  T 

Mr.  Karslakk.  Yes,  my  lord.  I  think  tliat  my  learned  friend,  the  attorney  general, 
lias  stated  what  his  view  of  the  law  is ;  it  is  in  point  of  fact  the  aame  view  as  was 
staled  by  Sir  William  Atherton. 

Mr.  ATroRSEY  Qenesai.  That  which  may  bo j»«r»e innocent;  that  is  to  say,  disso- 
(jated  from  the  int«nt. 

Mr.  Karslase.  "  Any  species  whatever  of  equipment,  any  species  whatever  of  fhr- 
nishing,"  and  so  on. 
Mr.  AlTORNET  Qkreiui.  "  However  innocent  per  te." 

Mr.  Rabslake.  My  learned  friend  w>in  eoggcats  that  the  putting  ap  of  a  lightning- 
oondactor  is  an  equipment  which  renders  this  vessel  liable  to  be  seized,  if  thers  be  an 
intent  Qiat  she  sball  be  used  fur  the  purpose  uf  committiuK  hostilities;  and  that, 
although  that  is  an  innoceat  djuipment  per  se,  she  is,  nevertheless,  within  the  section, 
and  according  to  this  section  liable  to  be  forfeited. 

Now,  my  lords,  his  lordship  refused  to  adopt  the  view  of  the  learned  attorney  general, 
and  adopted  a  different  view,  and  said,  tbat  in  his  Judgment  this  equipment,  innooeut 
par  tt,  even  with  intent,  would  not  render  the  vessel  Uablo  to  forfeiture ;  and  that  as 
regards  the  question  of  intent,  which  was  of  itself  alone  sufflcient  to  dispose  of  the 
question,  he  asked  tbe  Jury  whether  there  was  an  intent  to  equip,  and  whether  there 
wsB  an  intent  to  equip  with  a  view  that  that  vessel  should  be  employed  by  one  bel- 
ligerent against  an  other- 
Sly  lords,  if  that  was  the 

Ibuud  tbat  tbat  was  the  direction  of  h_ ^,, ..    ..    ,. 

with,  looking  at  the  way  In  which  the  case  was  presented  to  the  jury  and  to  his  lord- 


278  OLAIUB   AGAINST   SSEAT   BBTTAIH. 


a  mbmib  qa«*tiaDe  repemtcdly  to  the  Jnrj  on 

lie  praoticuly  abuidoned  T 

Ht.  Baron  Cbanhxll.  Ii  Uist  so  T    Tod  ma;  be  right,  but  I  do  not  read  tbe  opaning 


■peeoh  of  tlie  attorney  geneiBlaB  amonDtinK  to  aa  abuidonmeiitof  alltbe  other  ci 
IIm  flnt  eight  canuta  are  ooaflaed  entirely  to  the  equipment;  each  of  thoae  connu 
ebaigea  the  eqoipmeut,  and  jinge  the  change!  upon  the  void  "  equip."  lien  omdm 
the  niraiahing,  aai  the  same  ohangee  are  rang  npon  the  AmiiMng.  Thete  ia  tb«n  the 
fitting  oDt.  I  do  not  think  that  the  attoniey  genartf  laid  that  fie  abandoned  all  the 
other  eounta. 

Hi.  Kakslakx.  Aa  I  nndentand  it,  the  iwne  at  Uie  trial  was  this:  Haa  tliia  tcsmI 
been  equipped  1 

Mi.  Babok  Pioqit.  The  lord  chief  baron  doee  not,  I  think,  seem  to  hare  taiken  it  oo 
at  the  trial,  if  yon  look  at  his  BDniming  np. 

Hr.  Karbiasz.  As  I  nudeistand  it,  an  inmffldent  direction  ia  oomplalned  of  with 
regard  to  thoee  words. 

Mr.  BiROK  PiooTT.  We  at«  not  now  npon  those  words,  but  upon  the  point  whetha 
all  the  other  oonnts  were  abandoned. 

Mr.  EARBI.AKX.  Whan  I  say  "  abandoned,"  the  expression  is  not  strictly  (wirect. 

Mr.  Babon  Cbankbu.  Ton  have  read  the  passage  very  ooiiectly,  bnt  I  was  only 
drawing  your  attention  to  the  qnestion  wfaethei  It  emonnted  to  that. 

Mr.  lusBLAKB.  Theattomey  mneral  diduotsay :  "lentecaaeUBprowgiUaponthoee 
oonnts ;"  bnt  the  whole  course  of  the  trial  shows  what  the  issiw  waa  which  waa  raisrd 
between  the  parties  j  and  it  is  hard  t4>  say  that  becanae  the  Imd  chief  baion  did  not  nor 
the  words,  "  equip,  or  knowingly  aid,  or  assist  in  equipping,"  it  is  to  be  held  that  thse 
has  been  an  imperfect  direction  upon  those  ooiints. 

Hr.  Barom  Pioott.  What  1  nnderstood  yon  to  say  la,  that  the  question  waa  not  fbnght 
'  as  to  "  attemptinff  oi  endeavoring." 

Hr.  KARfii.AKB.  No,  my  loid;  the  qneetions  raised  were :  Srst  of  all,  the  question  of  law: 
and  then  the  qnestion  of  int«Qt.  First  of  all  it  was  on  admitted  fact  that  tliere  wan 
such  a  vessel  as  the  Alexandra  in  some  statfl  of  completion,  Next,  it  wss  an  admitted 
&ot  that  the  had  staDchions  fitted  in  her  side  for  the  purpose,  as  it  was  said,  of  aAer- 
ward  leoeiving  hammock  nettings.  Then  the  contention  on  tbejrart  of  the  attorney 
general  nas:  "Isay  that  beyond  all  donbt  these  ore  equipments.  Thattenotaqneatioa 
of  Ian,  and  I  ask  you,  the  jury,  to  find  the  fact  that  those  were  equiproento.  Next,  I 
ask  yoQ  to  find,  oltliongh  Uiose  equipments  were  innooent  per  n,  tiMt  there  waa  an 
intent  to  use  the  vessel  so  equipped  (ifjon  And  that  she  was  equipped)  far  the  jnupOM 
of  committing  hoetilities;  and  if  so,  I  say,  as  a  matter  of  law,  I  am  entitled  to  the 
verdict."  On  the  other  hand  it  was  said :  "  First  of  all,  we  deny  that  there  was  any 
equipment  of  any  sort  or  kind.  Next,  we  say  tlmt  euppoHing  the  ^ury  ibonld  oansider 
that  there  was  on  equipment  in  any  sense.  It  was  not  that  equipment  to  which  the 
statute  points.  Thirdly,  we  say  that  even  snppoeing  the  vessel  na«  equipped,  tliere 
woB  not  that  intention  which  yon. allege,  and  wnich  we  say  you  are  bound  to  prove." 
AU  those  matters  went  to  the  Jury,  and  upon  all  those  mattcia  the  Joiy  fbimd  ibr  the 
defendants. 

Mr.  Babok  Bkamwxix.  Upon  some  one  or  more. 

Mr.  Karslakk.  Upon  some  one  or  more ;  it  may  be  upon  one,  it  may  be  npon  some, 
or  It  may  be  upon  all ;  but  it  is  quite  sufficient  for  us  to  say  that  those  maUATS  wen 
submitted  to  the  Jury,  and  that  upon  those  matters  they  have  given  their  vofdiet.  lly 
toids,  I  therefore  do  not  propose  now  to  go  through  the  evidence  in  drdei  to  ehoir  that 
in  that  view  the  Jury  were  perfectly  Justified  in  finding  the  verdict  which  they  did; 
they  could  hardly  have  found  any  other  verdict. 

Mr.  Bakon  Bramwbll.  Supposing  that  you  had  had  undenialile  evidence ;  snpposing 
that  one  of  tbedefeDdanta  had  been  called,  and  bad  said,  "I  admit  that  the  veasel  was 
to  be  fitted  out  here,  so  that  she  could  sail  to  Madeira,"  or  wherever  yon  like;  "I  was  to 
have  nothing  t«  do  with  her  then,  bnt  I  loiow  that  she  waa  then  to  be  armed ;  and  I 
know  that  she  was  then  to  cruise  against  the  United  States ;  I  conftae  that  I  fitted  her 
ont  with  a  liew  to  all  those  things  following  therefrom ;"  would  that  be  a  fitting  out 
with  the  intent  that  she  should  cruise  T 

Mi.  Kabslake.  Yoni  lordship  says,  "  I  fitted  her  oat."  To  what  extent  t  Dom  that 
mean  so  as  to  make  her  sail  t 

Hr.  Baron  Bkauweu-  I  will  use  your  own  expression,  whioh,  I  think,  la  a  very 
oonveuient  one.  "  1  fitted  her  with  on  innooent  fitting,  with  a  view  to  enable  her  to 
■ail  to  the  coast  of  Africa." 

Ht.  Karsiaxb.  According  to  my  constmction,  I  should  say  that  that  would  not  be 
Buchadttingont. 

Hr.  Babon  Pioott.  And  he  might  go  on  to  say,  "I  know  tliat  if  I  h.iA  not  fitted  her 
as  I  did,  she  would  have  been  taken  by  one  of  the  belUgerenta  immediately  outside  the 
English  teniteiy." 

Mt.BABOM  BiuinrxLL.  "Ifl  had  not  fitted  her  ont  as  I  did  she  ooold  not  bare  gone 
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wife  at  alL  I  fitted  li«r  with  tttlllDg  kpparatiu.  I  am  a  ibwng  confederate  partUMi, 
and  I  did  it  in  order  Uut  elie  might  be  umed  oa  the  high  oeaa,  and  oniise." 

Mr.  K^BsiiiKB.  I  ehiHild  uy  it  was  no  more  tui  oSeoae  within  this  act  than  if  be  had 
aeot  out  in  auotliar  feaael  the  iroii  pV*^"g  of  a  TesBel  wliich  wa*  lying  wherever  50a 
pleaoa  ^road,  and  whioh  was  intended  to  be  put  on  boanl  ttiat  Tesae),  and  used  in  that 
veaael  lor  warlike  pnrpoHB. 

Mr.  Barom  Braicwku.  I  throw  it  out  for  your  conalderatioa,  if  it  i«  worth  youi 
iMitioD.  It  may  poHlbW  be  said  that  yoa  are  not  only  to  look  at  the  pnodmate  catiM, 
bat  that  yon  must  look  at  the  proximate  olgect  as  welL  The  mle  applicable  to  the 
proximate  caiute,  I  apprehend,  ia  applicable  uao  to  the  proximate  oUeot. 

Mr.  KABSI.AKB.  My  answer  to  the  qaeation  would  be,  tliat  tbat  woiud  not  be  an  oSJenae 
within  this  statute. 

Mr.  Babon  BaucwKU.  Too  say  that  it  most  be  bis  immediate  intent. 

Mr.  Kassiakb.  Yes,  my  lord,  bnt  it  may  not  be  neceeitary  now  to  go  to  that  extent. 
Ik  this  case  it  may  be  qiut«  anffioient  for  ns  to  say  that  the  equipment  mnst  be  a  dis- 
tiitetly  wBiiiko  eqnipnieut.  Bat  I  say  that,  coustmiug  the  statute  fairly,  we  have  a 
light  to  so  sTsn  flirtber  than  that,  and  to  say  that  the  object  of  this  statute  was,  tb^ 
yoD  ahaUnot  make  one  of  the  ports  of  this  country  a  port  of  departure  for  abipi  fitted 
fbcai — -    -'-- 


doing  whioh  the  ot^ectiimabje  tiling  may  be  done ;"  and  therefore  the  legislature  may 
have  aaid,  "We  wiU  prohibit  that  whioh  iutematinnal  law  does  not  prohibiL"  Now,  I 
own  that  it  is  put  in  a  captivating  way  to  my  mind.  See  if  there  is  the  fact,  namely, 
the  equipment;  see  if  there  is  the  intent,  namely,  to  oonuuit  hoBtilitiesj  if  the  two 
things  cmonr,  however  irrational  it  may  be  to  BOppote  that  a  vessel  with  an  innocent 
aqnipment  could  commit  hostilities,  stiU  that  will  be  enough.  Then  another  way  in 
trbicli  it  is  put  is  the  view  which  I  hava  sagK«sted  to  you,  namely,  that  yon  may  look 
not  only  at  the  immadiate  intent,  bat  at  allue  intents  Intended  to  follow  in  ai^  bain 
of  canaatirai. 

Mr.  Kabslakh.  Or  axpeoted  to  foUow.    There  oomes  the  fp^at  difficulty. 

Mr.  BaBOM  Piaon.  1  dare  say  that  the  word*  of  the  seotion  wbere  the  forfeitore  is 
deaoribed,  and  where  it  is  sud  what  shall  be  forfeited,  have  not  eacaped  your  obscov 

Hr.  KiMt-iXK,  They  have  not,  my  lord ;  "  the  tackle  appaiel,"  and  so  on, 
Mr.  Bakon  Piqott.  Yes,  and  not  only  that,  bat  It  ferfeite  "  every  such  ship  or  vessel, 
with  the  tackle,  apparel,  and  fnmiture,  together  with  all  the  uateriak,  anus,  anuuo- 
nitioD,  and  Ktaret  which  may  belong  to,  or  be  on  board  of,  auy  such  ship  or  vessel," 
l^porently  oonteinjilating  that  there  may  be  none  on  board. 

Mr.  KABSi:.Aitx.  J  do  not  know,  my  lord.  It  ia  the  ship  with  her  tackle,  appareL  and 
fiuDitnre,  no  doubt.  Hy  lord,  the  earlier  part  of  the  »ectk>Q  provides  for  Uiat.  I  say 
that  yon  do  not  forfeit  a  ship  limpUeUer,  bnt  that  yon  forfeit  an  equipped  ship. 

Mr.  Babom  BnAUWELL.  With  great  respect,  1  oaauot  ooncur  in  that ;  because,  suppose 
that  a  nuui  wu  attempting  to  fit  her  out,  that  is  to  say,  suppose  that  he  had  brought 
down  te  Uie  water  aide  the  guns  and  ponder,  and  the  crew,  and  was  stopped  at  the 
moBMDt  he  was  doing  it. 

Hr.  Kabslaxx.  Tbatisbeoauseldidnotgoon  to  say  "or  attempted." 

Mr.  Babcoi  Bramwux.  I  cannot  think  that  it  is  an  argument  agidnst  yon  to  ea; 


boar^  be« 
aodaoe  is 


«  is  stopped  at  the  moment  of  taking  it 
Kabslakk.  I  thon^t  that  my  leamei 

tatter  to  the  ftillest  extent.    If  a  person 

ia  pntting  ibem  on  board  with  that  intent,  the  vessel,  with  her  guns,  would  be  forfeited. 
Iiookins  at  the  whole  of  tlda  section  together,  the  ol^ect  is  apparently  that  the  porta 
of  thialcingdom  shall  not  be  made  ports  of  departure  for  vesselH  equipped  for  aggrea- 
aive  porpoeea,  and  that  au  attempt  shall  not  be  made  to  use  them  as  Bnob. 

Hr.  Baron  Brauwbu.  Stations  of  hostilities! 

Mr.  KAIW'-'ifg.  Stations  of  hostilities,  if  yoor  lordship  likee  to  take  those  words. 

Mr.  Babon  Bramwxu.  It  Is  not  my  expi«esion. 

Mr.  KaP"-'""-  I  am  much  obligea  to  your  lordship  for  It  Hy  learned  Mend,  Sir 
Hugh  Cairns,  pointed  oqt  that  "(men  you  are  talking  of  the  fiicility  of  evading  a 
statute  of  this  sort,  you  can  see  bow  easy  it  is  to  evade,  as  it  is  called,  that  part  of  the 
•tatnte  which  says,  "  or  shall  within  the  Unitod  Kingdom,  or  any  of  bis  M^esly's 
domiolona,  or  in  any  aettleinent,  colony,  territory,  island,  or  a  place  belonging  or 
aatdect  to  hie  Matratr.  iseae  or  deliver  any  commission  for  any  ship  or  ToaseL*'    Yon 


la  it  will  be  said,  that  if  yon  go  outside  the  realm,  yon  are  evading 
tbe  statute.  I  st^y  that  yon  do  not  do  that  which  the  statute  prohibits  1  and  if  you  do 
_  ...  — 1. Tense.    Tfonr  lordships  will  ooostrue  the  Btatnt«  by  saoertaiuing 
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what  the  droamatancM  were  which  led  to  it*  eoMtmeat,  and  what  the  evil  was  to 
be  provided  agaioBt,  and  then  put  that  reaaonable  interpietatiaD  npon  the  words 
"equip,"  and  so  od,  fouod  in  the  BtBtute,  which  yon  coneiaei  to  be  the  tme  DManine 
of  a  statute  framtd  in  doubtful  and  ambieuouB  langnoee,  creatine  an  oflenae  and 
attaching  a  very  coasiderable  penalty  to  tEat  offiin«e.  I  sabmit  that,  tuDdyrAing  to 
the  ressonable  conBtrnction  of  tJie  statute,  the  ve«eol  must  be  equipped  for  ho«tilc 
purposes  when  she  leaves  this  conctiy;  or  that,  at  all  evente,  the  equipment  added  to 
a  resael  in  the  coane  of  huiidicR  must  be  an  equipment  of  a  distinctive  warlike  cliai^ 
aoter,  and  that  an  equipment  of  an  innocent  character,  even  though  the  intent  ma^ 
exlat,  will  not  render  the  v*«sel  liable  to  forfeiture. 

Mr.  Melush.  MjT  lords,  I  am  on  the  same  aide  as  my  learned  friends;  >nd  certainly. 
if  this  was  any  ordmaij  caae  before  your  lordship,  J  should  alnioat  be  ashamed  to  enter 
upon  any  arKument  after  the  matt«r  has  been  so  thoroughly  gone  through  aa  it  luu 
been  by  my  Teamed  friends  who  have  addreeaed  your  lordshipa  before  me ;  because  I 
feel  that  it  is  difficult  to  say  anything  without,  to  a  certain  eiteut,  repeating  whst 
haa  been  said  before;  but  yet  the  matter  is  of  such  very  grave  importance  that  I  do 
not  think  I  should  perform  my  duty  either  to  your  lordahTpe  or  t^i  my  clients  if  I  did 
not  shortly,  even  though  I  may  to  some  extent  repeat  what  has  been  said  before,  state 
what  is  the  view  whitSi  I  venture  to  take  of  this  section  which  ia  to  be  conatmed  b; 
the  court. 

Lord  Cbibf  Babon.  We  should  be  very  aorry  if  yon  were  to  diorten  your  argnment 
to  the  smalleet  degree.  It  is  a  sutfject  which,  no  doubt,  is  of  extreme  importance  and 
the  interests  of  this  country  are  in  various  ways  involved  in  it.  We  shall  hear  wTtb 
very  great  satisfaction  whatever  will  t«nd  to  throw  light  upon  the  subject,  and  I  do 
not  think  that  anything  which  comes  ftom  you  wOl  not  have  that  tendency. 

Mr.  Heujsb.  Saving  bad  a  little  experience  of  the  great  ability  of  my  learned 
friend  the  attorney  general,  I  know  bis  great  skill  In  remarking  upon  the  difierent 
views  which  tiave  been  taken  by  the  di^rent  counsel  who  are  opposed  to  him  ;  and 
therefore  I  say,  that  in  presenting  the  view  which  I  am  about  to  present  to  your  lordahipa, 
I  of  course  am  not  to  be  taken  as  in  any  degree  abandoning  or  qualifying  what  has 
bean  previously  said  by  my  learned  friends.  But  I  venture  to  go  to  thb  extent,  that 
it  is  perfectly  legal  under  this  act  of  Parliament  for  any  ship-builder  in  this  ooimtry 
to  build  a  ship,  adapted  for  war.  nnder  a  contract  with  one  of  two  belli^rents,  and  to 
eqidp  that  ship,  so  far  ss  is  necessary,  to  enable  it  to  sail  away  from  this  conntiy,  and 
to  deliver  it  to  the  belligerent  either  here  or  elsewhere  in  that  unarmed  state. 

Now,  first  of  all, what  is  the  meaning  of  this  section  T  What  is  forbidden,  is  "equip- 
ping, fhmishing,  fitting  out,  and  armuiK."  It  is  aaid,  and  it  may  be  so,  no  donbt,  that 
there  is  a  difference  Wween  "arming"  and  " eonipping,  frimisbing, Ottiug  ont."  I 
have  not  beard  from  iinyl>ody  that  there  is  any  diflerence  between  "equipping"  and 
"Aimishing  and  fitting  out." 

Mr.  Baron  Brahveij.  No. 

Mr.  Mblush.  The  y  seem  to  me  to  be  all  absolutely  the  same  thing.  But  they  all 
imply|  this,  (and  1  do  not  think  that  the  court  will  havo  much  donbt  npon  that,)  an 
addition  oiF  something  to  a  ship  already  bnilt.  I  do  not  know  that  the  counsel  for  the 
Crown  will  contend  for  it,  but  I  know  that  it  Is  contended  for  by  some  persona,  whose 
opinion  may  be  very  much  respected,  that  the  moment  you  put  a  plank  down,  if  tt  is 
with  a  hostile  intent,  that  would  be  within  the  statute.  But  that  would  he  clearly  to 
extend  the  words  "  eqnip,  fnmisb,  and  fit  out"  beyond  their  plain  and  ordinary  mean- 
ing. In  their  plain  and  ordinary  meaning  they  clearly  Imply  the  adding  aomathiii);  to 
a  ship  wbiob,  as  far  as  the  bull  is  concerned,  is  already  constructed. 

Now,  that  beiuf^  so,  the  building  of  a  ship  is  not  forbidden  bv  this  statute;  and  tile 

Suestion  is.  Was  it  the  intention  of  the  legislature,  though  they  did  not  forbid  the 
uilding  of  a  ship  iu  express  and  direct  tciins,  by  implicatioH  to  make  it  unlawful  f 
because  it  is  obviously  impossible  to  build  a  ship  or  to  sell  a  ship  adapted  for  war  to 


o  belligerents,  unless  yon  are  allowed  to  equip  it  so  ihr  as  to  enable  it 
o  say,  "  You,  the  ship-owners  and  ship-huilders  of  this  country,  ma 
riilp  as  much  as  you  please,  and  you  may  build  a  ship  aa  much  as  you  plea 


contract  with  any  one  of  two  belligerents:  but  mind,  you  mnst  pat  nothing  on  boud 
of  it  which  will  enable  it  to  sail  away,"  is  a  perfect  absurdity ;  and  it  does  seem  to 
me  very  extraordinary  that  if  that  was  in  the  mind  of  tbe  legislature,  and  if  it  was 
the  object  of  the  legislature  to  prevent  any  l>elligerent  providing  bunself  with  ships 
in  the  ports  of  this  country,  tbey  did  not  in  plain  terms  sav,  "Tou  shall  not  be  allowed 
to  build  a  ship,  or  to  sell  a  ship  to  one  of  two  belligerents.'' 

Now,  do  the  words  of  this  section  compel  the  court  to  come  to  that  oonclntlonT  I 
■ajr  that  thejr  do  not ;  for  if  you  read  them  fairly  and  reasonably,  with  a  view  to  find 
ont  what  is  intended  to  ho  forbidden  by  them,  they  do  not  forbid  every  description  of 
equipment,  every  description  of  famishing,  and  every  description  of  fitting  ont,  bnt 
only  that  description  of  equipment,  fumishing,  and  fitting  ont  which  tends  to  make 
tbe  ve«sel  a  transport  or  store.ship,  or  a  ship  to  cruise  or  commit  hoeUlitiee.  It  Is  not 
equipment  as  eneh,  hnt  equipment  as  a  transport  or  store-ship,  or  aa  a  ship  to  oniise  or 


you  aak  what  is  the  nteanlngof  "eqalppinK"  aship,  yon  mnst  flrst  aak  vhat  h  tha 
deaciiptioa  of  the  sbip  irith  referenco  to  wbich  yon  are  talking.  No  doobt  tbere  an 
many  descrtptioiM  of  ibipa,  ondmoit  dtscTiptions  of  ships,  in  which  anaing  would  be  do 
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commit  hoetUitiee,  which  ii  forUdden  and  made  llleftal  by  thia  aoL    No  doobt,  when 

'-  -*  '  is  the ' " ■—'-----'-' »— .  ^-^_^-.  .-  ...- 

the  sbi 
many^escrtptioiM  of  ibipa,  ondmoit  dtscTiptions  of  ships,  in  which  anaing  would  be  do 
portion  of  the  eqaipment.  If  yon  talked  of  "aqDlppioK"  a  whaler,  yon  would  tbiok 
that  batpootu  were  a  necessary  portion  of  the  equipment  of  that  ship.  If  yon  talked 
of  eqnippioe  a  transport,  then  pntting  a  ship  into  that  condition  u  to  Its  cabins,  and 
ao  li^rth,  nhieh  wonld  render  it  fit  to  sail  as  a  transport,  wonld  be  an  essential  part, 
Everybody  knows  that  when,  two  years  ago,  it  was  necessary  to  send  out  in  a  hiiTry 
troopa  to  America,  or  in  the  year  I^,  when  it  was  necessary  to  nr.nA  liirge  bodies  of 
troop*  to  the  Ea«t,  and  the  goTemment  were  taking  np  ships  of  every  description,  we 
«ll  beard  that  they  bad  to  minto  dock  for  a  week  or  two  in  order  to  be  fitted  as  trans- 
ports. BTen  an  ordinary  snip  conid  not  be  employed  as  a  tTMisport  nnleos  very  eon- 
Bid«fable  additions  to  the  fitting  were  made,  and  all  saoh  vessels  vent  into  dock  for 
(hat  purpoee.    Now  I  say  that  that  is  what  is  forbidden  by  this  act. 

Now,  my  lords,  let  ns  look  once  again  at  the  words  "  If  any  person  shall  fit  ont  and 
eqnip  a  ahip  or  veesel  with  intent  ot  in  order  that  sach  ship  or  vessel  shall  be  employed 
as  a  transport"  Not  merely  "  with  intent,"  bat  "  in  order  that.*^  11  is  said  that  tnsre 
is  an  *'  or."  In  nnmberless  cases  of  acts  of  Parliament  where  yon  find  the  word  "  or," 
one  expression  is  meant  to  throw  a  light  npon  the  other.  There  are  the  words  "  cmise 
or  commit  hostilities.*  I  snppose  that  the  words  "  or  oommlt  hoettlltiM  "  are  intended 
to  throw  a  light  npon  "  cmise,"  becanse  an  innocent  cralsiiiK  is  distingnishable  from 
"  committing  hostilities,"  and  wonld  not  he  within  the  act.  So  when  it  is  said,  "with 
intent  or  in  order  that  snch  ship  or  vessel  shall  be  employed  In  the  service  of  any  for- 
eign prince  as  a  transport  or  store-ship,  or  with  intent  to  cmise  or  commit  hastilltiea," 
i&  act  which  ia  forbidden  is  an  equipment,  in  order  that  the  vessel  may  be  osed  as  a 
trausnort,  or  in  order  that  the  Tessel  may  be  need  with  Intent  to  cmise  or  commit 
bostilitiea.  The  mere  grammatical  constmctlon  of  the  sentence  Is  rendered  very  dlffl- 
cnlt,  and,  in  fkct,  is  rendered  to  a  certain  extent  impoeeible,  by  the  very  odd  inanrtjon 
of  the  second  words,  ''with  intent,"  before  the  words  "  to  emtse  or  commit  hostilities.* 
The  first  words,  "  with  intent  or  in  order  that,"  no  doubt  describe  what  the  petaoti  who 
is  forbidden  to  equip  intends  and  octnoll]'  does.  I  cannot  help  thinking  that  the 
second  words,  "withmtenttocruiBeoroommithostilitieB,"aresimnly  put  in  opposition 
to  the  words  "  as  a  transport  or  store-ship,"  and  are  only  Intended  to  describe  the  par- 
pose  for  which  the  vessel  is  to  be  fitted  or  equipped;  that  it  is  tobeasa  transport  or 
Btor»ahip,  or  with  intent  to  cmise  or  commit  bostillties,  and  that  what  is  forbidden  Is 
•L : — . J  a.ii .  _. 1 »-  i.j  nd^ptad  to  cmise  or  commit  hos- 


Hf  yttux  loruBuips,  (uac   injruDU  aii  i{ueairiuu  «ue  nubuai  uiJHUitu  Kgiuusb  wiu^u  tuv 

statute  was  directed,  the  actual  thing  which  caused  the  le^slature  to  pass  this  statute, 
was  that  a  great  number  of  persons  were  equipping  ships  to  a  vwry  lorn  extent,  and 
rendering  £em  fit  to  commit  hostilities  diieetly  they  left  the  porM  of  thla  couBtiy,  and 
were  liii&ig  them  as  transports  and  store-ships,  fitting  them  ont  and  embarking  men  on 
them,  and  setting  sail  on  actool  expeditions  on  a  lai^  scale  from  the  prats  of  this 
coontiy.  That  is  the  thing  which  it  was  mainly  Intended  to  prevent,  and  1  iQiprebend 
that  It  was  intended  to  prevent  it,  as  has  been  already  ^own  by  the  many  mtatlons 
which  hare  been  made  t6  the  conrt,  not  bo  much  for  the  benent  of  one  of  the  two 
belligoents,  but  because  it  was  an  abeolnte  insult  to  the  anthorlty  of  the  Crown  tn  this 
country  that  anybody  should  be  attempting  to  prepare  warlike  expeditions  and  wai> 
like  operations  from  the  ports  of  this  country,  anil  that  that  was  Intended  to  be  pat  an 

Then  that  is  very  strongly  corroborated  by  the  next  seetiDU,  namely,  the  dgbtli 
section.  Beyond  all  poeeible  question,  that  which  is  forbidden  by  the  eighth  section  ia 
the  famiahlDK 'warlike  equipment  to  a  vessel  which  is  already  actually  a  war  vessel  in 
the  service  of  one  of  the  two  belligerents,  and  which  has  come  into  the  ports  of  this 
conntiy.  That  In  its  terms  Is,  beyond  all  qnestion,  confined  1«  hostile  equipment.  If 
a  man^^vT-war  belonging  to  one  of  two  belligerents  eomee  into  the  ports  of  this  oountry, 
having  snS'ered  sea  damage,  or  having  been  eng^aged  in  an  action  with  her  enemy, 
having  lost  her  masts,  and  with  her  pOTts  broken  m,  it  is  perfectly  lawful  to  repair  all 
sea  draiage  which  tliat  vessel  has  suffered,  Inchiding,  I  apprehend,  dearly,  the  stmo- 
tnre  of  the  ship,  though  It  may  be  a  stmcture  adapted  to  warlike  purpose*.  It  is  lawful 
to^^veheranewniMt;  it  Is  lawlU  toreptUr  her  machinery;  it  is  lawfhl  to  ftiralah 
her  with  provisions ;  it  Is  lawftil  to  ftimiali  her  with  coals.  It  is  not  lawful  to  add  to 
her  armament ;  it  is  not  lawful  to  furnish  her  with  warlike  storee ;  it  is  not  lawful  to 
furnish  her  with  gnns.  If  »  ship  in  the  perils  of  the  seas  had  had  her  ports  broken  In, 
and  had  had  her  guns  thrown  overboard,  yon  might,  I  apprehend,  repair  the  ports,  bnt 
yon  coiiJd  not  replace  the  guns.    Now  what  we  say  la,  that  the  seventh  see"      *~  '~  *" 


38S  China  ajQAisst  qkeit  bbttaih. 

MTUith  wpliM  to  ft  iliip  intended  to  be  pat  Into  thd  aarricse  of  the  ensmy,  but  not 
ftrmed.  And  Jiut  m  yon  nuy  repair  the  sen  d>aiag8  and  furnish  all  peaceful  storea  to 
ft  sbip  alrvftdj  in  tha  serrioe  of  a  belligeroDt,  so  you  may  cociatruct  a  ship  altogether, 
Htd  nt  it  up  with  all  p«4K)efiil  staraa,  ^lioh  is  iuteuded  to  be  in  the  service.  And  this 
■how*,  bnroiid  all  question,  that  the  act  was  not  passed  simply  for  the  benefit  of  one  of 
tbe  iwo  ttelllgaronts,  and  for  pieveuting  the  other  &om  obtaining  asslstanoe  iu  the 
ports  of  this  oomitry.  If  I  were  asked  at  this  moment  what  is  most  ofleasiTo  to  one  of 
the  two  belligeronts,  and  does  them  most  harm,  I  should  say  the  furniBhlng  and  selling 
of  coalato  thoM  steamers  which  are  roving  abont  the  waters.    If  the  Alabar '  ^^'^- 


is  just  as  egaenttal  to  enable  the  vessel  to  cmue  as  the  other.  What  I  have  stated  U 
the  law  in  this  couutry  we  all  know  is  tha  law  now  practically  eofbrosd  ia  every  other 
oonntry.    The  Florida  is  at  thia  ntoment  rep^riog  sea  diunage  in  the  port  of  Brest. 

Lord  Chief  Babon.  Do  yon  ima^ne  that  we  could  sell  gunpowder  to  an  American 
Tessal  in  one  of  onr  portaT 

Mr.  M».i.i.ii>H  Not,  I  apprehend,  to  ft  ship  wbLob  is  already  in  the  service  of  war. 
That,  I  appndkBDd,  would  be  adding  to  a  warlike  force. 

Lord  Chikp  Bibon.  Tliat  ia  adding  bo  a  warlike  force. 

Mr.  Barom  Piqott.  Do  you  think  that  you  may  substitote  one  gnn  fi>r  Ukother  of  tli« 
Hune  power  T 

Mr.  MBLUBH.  That  would  not  i>e  illegal,  except  that  I  should  ttttber  suppose  that  we 
must  looli  at  things  practically.  1  should  have  a  very  strong  suspicion,  when  I  found 
ft  mftQ  ohangiug  one  gun  for  another,  that  the  gun  which  be  gave  Dp  waa  not  so  good 
M  the  one  whion  he  tuok. 

Mr.  Baron  Pigott.  I  by  no  means  say  that  it  is  so,  but  tliBt  section  in  that  re«pect 
may  be  a  little  doubtful ;  it  ia  donbtfully  worded. 

Lord  Chiep  Basom.  Yon  oliserve  that  this  ia  expressly  "by  adding  to  tbe  onmbei  of 
guns,  <ff  by  ohftDging  those  on  board  for  other  suns."  • 

Mr.  Barom  Pioott.  Or  doing  that  by  which  the  equipment  is  loeieased  ot  augmented. 

Lord  Chirf  Babok.  "Any  equipment  for  war,"  would  that  inclode  gnnpowd»'  or 
ahotf 

Hr.  Melluh.  Tea,  my  lord ;  I  praaume  that  gponpowder  oi.ihot  would  be  eqniiinient 
for  war. 

Mr.  Baboh  Pioott.  No  doubt. 

Ur.  Mblluh.  And  therefore  I  say  that  it  iUuatratee  what  I  was  putting  to  yoni  lord- 
ships aa  tbe  difference  between  a  warlike  equipment  nud  what  1  call  peaceful  equip- 
ments ;  and  as  it  iA  perfectly  lawful  to  furnish  peacefnl  equipments  to  a  ship  olreMly 
built,  b^ng  a  ship  ofwar  in  the  actual  service  of  one  of  two  belligerents,  ia  it  anythiug 
extraotdiuftiy  to  suppose  that  it  was  intended  that  it  should  bs  equally  lawful  to  fur- 
nish peaoeAileqnipinenta  to  a  vessel  which  ia  intended  tel>ein  theaerrice  of  one  of  two 
beUigerentat 

Now  tbe  great  fttgnment  which  haa  been  pressed  against  us  by  my  learned  Mend  the 
ftttom^  general,  and  which  haa  been  referred  to  ovei'  and  over  again  by  the  court,  and 
vhioh  I  can  aee  operates  on  the  minds  of  your  lordshtpa,  is,  that  this  construction  will 
lead  to  aneh  a  very  easy  evasion  of  the  aoL  It  ia  aaia  that  it  is  perfectly  nugatory  to 
make  it  iUegal  to  put  a  warlike  equipment  on  board  in  the  ports  of  this  country, 
because  it  oan  he  so  easily  evaded  oy  sailing  out  without  the  equipment,  and  then 
hftTiug  another  vessel  following  after  with  the  equipment.  Now,  my  lorda,  the  first 
lemftrk  which  I  would  make  on  that  point  is,  that  notwithstandiUK  tJl  the  discussion 
whioh  haa  taken  place,  and  the  examination  of  what  has  actually  taken  place,  I  do  not 
And  that  ritber  before  the  foreign  enlistment  act,  or  after  the  foreign  enlistment  act, 
either  in  America  or  in  England,  thia  has  ever  been  done.  It  appears  that  the  Alabama 
■ftiled  to  Uie  Azona,  and  took  her  armament  on  board  in  the  port  of  aootlier  neutral 
Montry.  I  need  hardly  sw  tlurt  what  takes  place  in  the  ports  of  another  neutral  coun- 
try is  nothing  to  na ;  but  tKe  atreaa  i^  tbe  argument,  aa  I  understand,  on  tbe  other  aide 
la,  that  it  would  lie  so  lemarkab^  easy  to  bring  this  equipment  out  and  put  it  on  l>oard 
on  the  high  seaa.  Now,  I  cannot  help  thinking  (I  may  be  wroni  about  tbia,  and  I  do 
not  pretend  to  speak  as  a  person  with  any  peculiar  knowledge)  that  tbe  reason  whv 
tilftt  has  never  been  done  is,  that  it  is  by  no  means  so  er—  •"  ■'"  ■*  ""  '"  ° 


o  easy  te  do  it  as  is  suppoaed. 


Modem  gnna,  I  rather  apprehend,  are  so  very  heavy  that  if  you  tried  to  bring  them  out 
and  to  put  them  on  board  another  ship,  you  might  wait  for  a  month  in  the  middle  of 
the  Atlantic  taefora  yon  could  find  a  day  on  which  yon  could  do  it,  and  certainly  it  ia 
mnatkable  that  tha  Alabama  should  have  gone  in  an  nnarmed  atate  the  whole  way  to 
tlM  Aaorea,  running  not  only  the  riak  of  being  taken  on  tbe  passage,  but  rurmtng  the 
lisk  ^at  any  law  m  the  nature  of  a  foreign  enlistment  law  which  might  exist  at  the 
Aaoiea  would  be  pat  in  force  agalnat  her,  and  that  she  would  be  prevented  by  the 
goTerameut  of  that  ooantry&om  putting  her  guna  on  board  there.  It  certainly  strikes 
me  that  it  nu^  be  the  oaae  that  unless  you  get  into  some  port,  or  at  leant  aomo  quiet 
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KMcMeMd  where  700  ere  near  the  Iftod,  tod  prautioaUy  cunot  take  701U  hoatile  eqnip- 
roent  on  board  at  aU,  and  that  that  ia  the  reason  why  it  hoa  not  been  done.  Ton  find 
tiie  Teaaela  in  thoee  American  oaaei  going  partly  eqnipped  from  the  portg  of  the  United 
8tat«B.  Yon  do  not  find  tiiem.  teking  thett  armament  on  board  on  the  high  seas,  bnt  in 
tj>e  West  IndiM,  or  eometrhere  else ;  amd  this  is  a  very  material  thing ;  becaose,  nnleaa 
this  mode  of  sTadioe  the  act  waa  so  piaodoal  and  so  obThms  that  yon  most  snppose 
tiiat  it  was  neoeeeanly  before  tiie  mind  of  the  leglslutnin  when  it  passed  the  aot  of 
Parliament,  the  argfuueaC  teepectiog  the  evasion  oomes  abaolntely  to  nothing.  It  most 
he  remembered  that  at  the  time  when  the  foreign  enlistment  act  was  passed  there 
were  no  ocean  steamers — there  were  some  steamers  going  perhape  &om  Dover  to  Cal^a, 
)tnd  to  Ireland,  or  something  of  that  kind — bnt  there  were  actually  no  ocean  ateamera 
wbioh  one  oonld  have  tued  t«  go  over  these  seas ;  and  in  sailing  veasels  I  apprehend  that 
■■     '  '■'  -   - ■■'flcnlt. 


the  transposition  of  the  equipment  wonid  be  still  more  difflcnlt. 

LoBD  Chibf  Babok.  With  cefbreaoe  to  aasiitiiijg  an  actual  beiugerenx  snip  m  one  m 
T  porta,  would  it  be  Mtnaistent  with  this  act  of  Parliament,  if  a  vessel  came  in  (to 


ceptiog  that  in  war,  money,  though  the  sinew  «f  it,  ia  not  of  much  import- 


make  her  what  she  was  whea  *he  left  the  United  States  f 

Hr.  Ubixish.  Yes,  my  lord,  I  shoald  think  so. 

Lord  Chibf  Baroh.  Yon  would  say  that,  provided  she  ooold  merely  get  into  a  peat 
irith  her  guns  and  Numnnitiop  in  safety,  she  might  be  lebnilt  t 

Mr.  Mblllbb.  Yes,  mv  lord;  and  I  apprehend  uiat  die  might  takeout  the  armament 
which  she  broaght  in,  uioagh  ahe  conld  not  have  a  fresh  armament;  and  tb^  perhapa 
might  be  the  reason  why  a  man  might  repair  his  vewet  instead  of  ordeihig  a  new  one, 
becanae  if  he  oidered  a  new  one,  be  oould  not  transfer  Uie  armament  to  her;  wheceaa 
If  the  41d  ship  waa  repaired,  then  he  mk[ht  cany  his  Mmament  away. 


LoKD  Cbiep  Bakon.  It  is  a  very  great  pity  that  no  eases  have  ooonrred  within  the 
last  forty  years.    We  have  to  imagine  a  great  variety  of  o«ee«,  and  to  consider  them. 

Hr.  Mjujjsu.  I  say  that  yon  most  look.  In  oonatming  the  statute,  principally  to  what 
•ctnally  has  been  done.  The  legislature  do  not  give  themselves  tee  troubw,  for  the 
most  part,  to  consider  what  never  has  happened  j  and  I  would  submit  that  that  would  be 
•n  answer  to  the  qnestion  which  Itr.  Barou  Bnun  well  has  put  in  oue  pact  of  the  argument, 
namely,  "  What  would  you  say  would  be  the  rule  of  int^matlonal  law  if  a  sMp  wei« 
sent  out  withont  her  armament,  and  then  another  ship  came  out  with  her  armament ; 
ean  you  find  any  authority  in  intemationa]  law  upon  t^t  point  T"  The  answer  is,  the 
thing  has  never  happened,  anil  the  writers  upon  intomstional  law  hare  for  the  most 
nut  looked  to  what  has  happened,  and  not  to  what  may  be  possible  to  h»ppen;  and 
tegislstion  goes  on  in  that  way ;  yon  pass   your  legislation  with  referenoe  to  what 


tegislstion  goes  on  in  that  way ;  yon  pass   your  IwislaUon  with  referenoe  to  what 

"     '       ■  '       i  is  before  yoor  eyes,  and  you  "  '  .  —  ^- 

y  happen ;  yon  wait  till  it  acta 

it  is  within  the  misDHisi;  and  tn  IwlslatDre  think  it  wioag.  the  legtalatore  pass  a  new 

Bot.    Andl  wonldsay'thib.withrelerencetotJMdootrinet^^eTaaion:  if  it  is  a  question 


s<Snally  has  happened  and  is  before  yonr  eyes,  and  you  do  not  ^ply  yoonelrM 
— ludder  what  possibly  may  happen ;  yon  wait  till  it  actually  t^kes  place,  and  theii  u 
is  within  the  mis(^Bf|  and  tn  l^lelatDre  think  it  wrongy  the  legialatore  pass  a  new 


between  two  eonatnictions  of  the  statute,  and  the  only  qnesttMi  is,  whether  yon  will 
extend  it  so  W  and  no  fhrther,  as  will  iiiclnde  sODiething  which  is  an  evMon,  and  ia 
within  the  mischief^  and  you  can  do  that  without  including  aoything  else  which  is 
outside  the  mischief^  then  it  may  be  a  reasonable  ailment,  and  the  ooart  may  t 
desiroDB  to  extend  the  construction  so  as  to  include  a  cause  within  the  n  '    '  '  '     " 


if  yon  find  that  yon  cannot  extend  the  ooDBtruoti^m  without  carrying  it  a  great  way 
•  further,  and  withont  carrying  it  to  matters  which  there  ia  every  reason  to  believe  were 
not  wiUiin  the  contemplation  of  the  legislature,  and  were  not  intended  to  be  within  it, 
then  I  say  it  is  a  wronc  mode  of  construing  a  statute,  and  above  all  a  penal  statute, 
because  you  are  afraid  that  it  may  be  evaded  nnlees  you  extend  it ;  to  extend  it  so  fitf 
as  to  inuude  not  only  that  which  is  an  evasion  of  the  statute,  but  that  wliiah  there  ia 
every  reason  to  believe  the  legislaton  never  intended  to  prevent.  Here  it  ia  qnite 
ImpoMible  to  confine  it.  If  yon  adopt  the  vgniMnt  of  the  attorney  general,  aoa  My 
fliat  every  description  of  eqnipment  with  the  intent  is  forbidden  by  the  statnte,  yoa 
oannot  confine  the  aCatnte  to  a  ease  where  &  vessel  s^ls  with  a  peaceful  eqnipment, 

Tou  mast  extend  it " 


and  another  vessel  oomee  after  it  with  a  hostile  eqnipinent.    You  n 

where  a  ship  is  being  built  or  sold  byaaabjeet  of  this  country  to  abelligereut. 

"Dally  apply,  al^ough  the  contract  was  that  »maii  ahonld  bnild"'~  "'''' 
blockade  with  it,  and  deliver  it  in  a  port  of  one  of  the  two  bellige 


shipis         „  ,  -  -„ 

It  would  equally  apply,  al^ough  the  contract  was  that  »  man  ahoold  bnild  the  ship 
and  ran  the  blockade  with  it,  and  deliver  it  in  a  port  of  one  of  the  two  belligerents. 
Therefore  the  real  qneetibn  which  you  must  oonaider  is  the  qnestion  which  I  adverted 


»  at  the  firsts  which  has  been  so  mnch  argued,  namely,  was  it  really  meant  by  thia 

:dbvG00glC 
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wbicb,  I. .    , ,  , ___     

WM  out  of  conrt.  It  is  in  the  third  book  of  Vattel,  chftpt-er  7,  section  110.  I  am 
dtlng  it  from  Mr.  Twisa's  book  on  the  Law  of  Nations,  the  sacoDii  volame,  >t  psf^  460. 
He  mys  this:  "If  a  uRtion"  (and  then  Mr.  Twiaa  says,  "by  which  Vattel  meana  the 
domiciled  snbjects  of  a  nation")  "  trades  in  arms,  timber  for  ibip-biiildiiig,  ehipa,  and 
-warlike  stores,  I  cannot  take  it  amiss  that  it  sells  snoh  things  to  m;  enemy,  prorided 
It  does  not  refoee  to  sell  them  to  me  also  at  a  reasonable  price."  There  b«  says,  "  If  a 
nation  trades  in  sbips,  T  cannot  take  it  amise  that  it  sells  snch  things  to  my  enemy, 

{irovided  it  doe«  not  refnse  to  sell  them  to  me  also  at  a  reasonable  price.  It  cAtries  ob 
ts  trade  withont  any  design  to  i^Jnre  me ;  and  by  continoing  it  in  the  same  manner  as 
if  I  were  not  engaged  in  war,  it  givee  me  no  jnat  canse  of  complaint."  Now  there  is 
the  distinction.  If  you  simply  build  a  ship  ordered  by  one  of  two  l>elligerents,  fit  it 
ont  so  that  it  may  sail  away,  and  send  It  away,  yon  are  simply  trading  in  the  OTdtnai^ 
peaceful  manner  as  if  no  hostilftiee  were  going  on.  If  you  fit  ont  shipa,  engage  man- 
ners and  marines,  put  arma  on  board,  and  equip  them  fhr  immediate  bostilities,  and  aend 
them  out  in  a  fit  stale  to  commit  hostilities,  yoa  are  doing  something  wbicb  in  tiroea 
of  peace  nobody  would  think  of  doing  at  all.  You  are  not  carrying  on  apeaoefhltrade, 
but  yon  are  doing  something  which,  if  there  was  no  war,  von  would  notuiink  of  doioK, 
and  which,  if  yon  do,  is  an  assistance  t«f  one  of  two  belligerents.  But  if  yon  aimp^ 
sell  a  ship,  and  abstain  from  warlike  equipment,  and  deliver  it  anywhere,  I  do  not  care 
where,  either  in  a  port  of  tbia  country  or  in  a  port  of  the  belligerent  itself  you  are 
simply  carrying  on  a  trade  which  is  ordinarily  carried  on  in  peaceful  times,  and  the 
belligerent  has  no  right  to  say  that,  it  being  lawfhl  by  the  law  of  your  country,  it  is 
an  injniy  to  him.  Then  he  goes  on  to  say,  "In  what  Ihave  said  abore.  It  is  suppoMd 
that  my  enemy  goee  himself  to  the  neutral  country  to  make  his  purchases.  L>et  na 
discuss  another  case,  that  of  neutral  nations  resorting  to  my  enemra  oountry  fbr  snch 
purposes ;  it  is  certain  that  as  they  have  no  part  In  my  quarrel,  and  are  under  no  obli- 
sation  to  renoun^  their  commerce  for  the  sake  of  avoiding  to  supply  my  enemy  with 
the  means  of  Carrying  on  the  war  against  me,  should  tbt^  affect  to  refuse  selling  me  ft 
single  article,  white  at  tbe  same  time  they  take  pains  to  Donvey  an  abundant  supply  to 
ir  him,  such  partiat  conduct  would  eiclad« 


my,  wltli  an  evident  intention  to  bror  him,  such  partiat  conduct  would  e 

inem  irom  the  netrality  which  theyeDjoyj  but  if  they  only  continue  their  oust , 

trade,  and  do  not  tberebv  declare  themselves  ag^nst  my  interest,  they  only  exercise  k 


.it  being  the  rule,  therefore,  of  international  law,  it  being  no  offense  of  which  the 
other  belligerent  is  entitled  to  complain,  that  the  subjects  of  this  oountry  sell  th^ 
ships  simp^  to  one  of  the  two  belligerents,  and  enable  them  to  supply  themselves  witb 
ships  of  war,  provided  that  no  armaments  are  fitted  out,  and  that  the  ports  of  this 
country  are  not  made  hostile  porta  f^om  which  vessels  can  sail,  is  there  any  reasonable 
gronnd  on  the  words  of  this  section  to  suppose  that  It  was  the  intention  of  the  le^la- 
tare  to  make  it  illt^a]  for  the  ship-builderB  of  this  country  to  carry  on  tbeir  ordinary 
trade  of  bailding  ships  as  they  carry  it  on  in  time  of  peace  t  If  that  is  not  oontrair 
(as  It  is  plain  it  is  not  contrary)  to  the  rules  of  international  law,  surely  tbe  conrt  is 
not  to  strain  this  section  for  the  purpose  of  earryiug  it  beyond  wh^  any  rales  of  inter- 
national obligation  make  it  necessary  for  this  oountry  to  oomplv  with.  If  the  section 
may  admit  of  both  ooustructions  (and  sure^  it  cannot  be  pnt  higher  than  that)  it  is 
Impossible  to  read  this  section  without  seeing  that  it  admits  of  the  constrnetion  for 
which  I  contend,  if  I  do  not  put  it  higher  than  that. 

Lord  Cmzr  Barom.  Can  yon  make  out  that  the  languace  Belles  eqnallv  to  either 
of  the  two  things,  and  that  therefore  the  criminal  Jurt^nmdence  would  be  bound  not 
to  extend  it,  so  as  1«  moke  that  a  crime  which  before  was  lawfbl,  beyond  the  clear 
meaning  of  the  words  of  the  actT    The  question  is,  whether  you  can  make  that  out.      • 

Mr.  Hellish,  H^  lord,  that  depends  upon  this,  whether  the  words,  "  as  a  traosport 
or  store-ship,  or  with  intent  to  croise  or  commit  hostilities,"  mav  not  reasonably  be 
taken  as  being  governed  to  a  great  extent  by  "eanlp,  Aimish,  or  fit  ont,"  so  tliat  tbe^ 
describe  tbe  particular  eqaipment,  fnmisblng,  and  fitting  oat  whiob  is  Intended  by  the 
statute. 

My  lords,  that  is  tbe  view  which  I  venture  to  take,and  which  I  sabmil  Is  the  proper 
view  of  this  Etatnt«:  and  that  being  the  view,  I  think  It  can  hardly  be  denied  tn»t 
this  verdict  was  perfectly  right  and  perfectly  satisfactory;  for  I  think  I  miglit  say  that 
there  was  no  evidence  at  all  (certahily  there  was  no  reasonable  evidence)  that  there 
was  any  intention  on  tbe  part  of  anybody  to  put  a  hostile  equipment,  and  still  less 
arms,  on  board  tbe  Alexandra,  in  the  ports  of  this  oonntry.  Looking  at  the  iiuta,  tbey 
render  the  matter  so  plain  that  nobody  can  have  a  doubt  about  it.    The  afiy  r  of  tbe 


Alabama  had  already  happened ;  everybody  was  sUre  to  tbe  foreign  enlistment  act. 
The  government  and  their  ofSeers  were  alive  to  it ;  tbey  had  thongbt  about  stopping 
the  Alabama,  bnt  had  not  done  it.    The  Ameiioon  mlniatw,  the  American  consul,  were 
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■e  alire  to  it.  ETorybody 
IS  at  all  doubtful,  would  be  allowed  to 
leave  this  oonntrf  in  sn  armed  state.  The  offlcors  of  the  govemmeat  in  Liverpcipl,  as 
everybody  knew,  were  looking  after  tbs  Alexandra.  The  agents  of  the  American  con- 
Bnl  weie  known  to  be  looking  ajtw  the  Alexandra  every  day ;  it  was  aimply  impoeaibls 
to  put  any  warlike  eqaipment  or  any  gnna  on  board  that  Tesset.  without  her  being 
aeiE«d  directly.  Everybody  knew  it,  and  everybody  agreed,  that  if  the  hostile  intent 
and  destination  was  proved,  if  the  goua  were  put  on  board,  it  would  be  a  cose  within 
the  act.  There  was  a  doubt,  as  there  Is  a  doubt  whether  a  peaceliil  equipment  was 
within  the  act.  But  can  it  be  doubted  for  one  moment,  when  all  that  l^d  happened 
In  the  case  of  the  Alabama  was  in  the  mind  of  everybot^,  and  had  just  faa^peuod,  aud 
when  you  And  no  hostile  equipment  on  hoard,  and  that  according  to  the  evideuce  they 
bad  carefully  avoided  putting  not  only  guns,  but  the  preparatioD  for  guns  on  board — 
can  anybody  donbt  that  they  pnrponely  avoided  putting  any  bOHtile  equipment  or  any 

Snsnn  board  f  In  &ct,tbatwa8practicallyadmittediu  the  reply  of  my  learned  Mend 
b  attorney  general ;  and  if  odt  construction  of  this  act  of  PorliameDt  be  right,  and 
if  it  bo  corral  that  the  ooly  equipment  which  is  made  illegal  by  this  statute  is  a  hostile 
equipment,  uo  ooe,  as  I  submit,  can  doubt  that  this  verdict  waa  perfectly  satisfact«T;. 
It  was  l«ft  to  the  Jury  what  the  iatentioa  was— it  was  left  to  them  wlutt  the  actual 
equipment  was,  and  no  one  can  doubt  that  if  oor  conatruction  be  right,  naifl«lf,  that 
•-hostile  etjuipment  was  oecesMry  to  bring  the  case  within  the  statute,  this  veidiot 
was  quite  light.  a 

My  lords,  there  ia  only  one  other  point  to  which  I  wish  to  cUl  the  attention  of  the 
couit,  and  that  is  a  point  wbicb  I  believe  has  not  ;et  been  mentioned.  I  submit  to 
yonr  lordships  that  this  is  not  a  case  in  which  the  court  can  grant  a  new  trial  upon  the 
gronnd  thut  the  verdict  is  ogiunst  the  weight  i>f  the  evidence,  or  on  any  other  ground 
except  that  there  haa  been  a  positive  nusdirection.    1  should  submit  that  the  mere 

nund  of  the  verdict  being  against  the  weight  of  the  evidence,  oi  the  mere  ground  that 
I  nnsatisfactory,  or  the  mere  ground  that  there  was  an  omission  to  direct  the  Jniy, 
is  not  a  ground  upon  which  anv  new  trial  can  be  granted ;  but  that  a  new  trial  oan 
only  be  granted  upon  the  ground  that  thfiie  has  been  a  positive  misdirection. 

My  lords,  the  rule,  as  I  apprehent^  it,  is  clearly  this:  If  yon  have  an  entirely  civil 
proceeding — civil  in  form,  and  civil  in  substance — the  court  can  grant  a  new  trial, 
either  on  ^e  ground  of  misdirection,  or  on  the  ground  of  the  verdict  being  against  the 
weight  of  the  evidence.  If  you  have  an  entirely  criminal  proceeding— criminal  in  form 
and  criminal  in  substance — the  court  can  grant  no  new  trial  at  all,  either  on  the  ground 
of  the  verdict  being  against  the  weight  of  the  evidence,  or  on  the  ground  of  misdirection. 
But  if  yon  have  a  proceeding  which  is  in  form  civil,  but  in  substance  penal,  the  eourt 
can  grant  a  now  triaL  not  ou  the  ground  of  the  verdict  being  against  tbe  evideniw,  bat 
on  t£e  ground  only  of  misdirectiou. 

My  lords,  that  is  laid  down  in  the  case  of  Brook  vi.  Middletou,  which  is  in  lOtb 
East's  Reports,  paae  S68  ;  it  was  a  qui  tarn  action  for  offenses  against  the  usury  act. 
The  mnri^ual  note  is  :  "  The  oonrt  will  not  grant  a  new  trial  in  a  penal  action  where 
Uie  verdict  has  passed  for  the  defendant  on  the  ground  of  its  boiog  against  the  evi- 
dence." A  rule  ttui  was  moved  for,  and  the  court  were  not  satisned  that  they  had 
authority  by  precedent,  "  in  a  penal  action  where  a  verdict  had  been  found  for  the 
defendant  without  any  alleged  misdirection  of  the  Judge  in  point  of  law  (as  in  Wilson. 
(W.  Rastall,  4  Term  Reports,  7ii3)  to  grant  a  new  trial;  and  they  onb^red  the  matter  to 
stand  over,  to  give  tliem  an  opportunity  of  looking  into  the  precedents.  Lord  Ellen- 
borough,  chief  justice,  saying  that  if  the  court  did  not  fitid  thumselvea  precluded  from 
entertaining  the  motion  on  the  ground  of  the  verdict  being  against  the  evidi^iioe,  they 
would  hear  Oarrow  fiirther  upon  it.    And  before  the  court  rose  ou  this  da^,  his  lordship 

referred  to  the  case  of  Fonnereau  iw. ,"  whiuh  ia  reported  in  3d  Wilsou,  page  G9, 

".where  the  court  said  th^t  the  rule  had  been  laid  down  for  fifty  years  past  liot  to  grant 
new  trials  in  actions  on  penal  laws  where  the  verdict  ivus  for  the  defendant.  There, 
Indeed,  the  doctrine  was  laid  down  rather  too  generally,  as  the  court  would  certainly 
grant  a  new  trial  in  case  of  the  misdirection  of  the  Judge  in  point  of  law  j  but  iu  case 
of  a  verdict  tufainst  evidence,  the  rule  was  now  settled  that  no  new  trial  would  be 
granted,  which  was  sufQclent  to  dispose  of  the  present  motion." 

My  lords,  there  is  another  case,  namely,  the  caae  of  Hall  «•-  Green. 

Mr.  Bason  Brahwell.  Is  that  more  recent  I 

Mr.  MBIJ.18R.  It  is  not  a  very  recent  case. 

Mr.  Baron  Bramwku.  Ten  years  agot 

Hr.  Mei.lisu.  In  1853.  It  is  reported  in  S3d  Law  Journal,  (Mt^strates'  Cases,}  page 
15;  it  is  also  reported  in  9tb  Exchequer  Be^rte,  page  247.  I  am  citing  from  the  Law . 
Journal,  because  I  think  that  the  observations  of  the  Judges  are  a  little  fuller  there. 
It  was  an  action  for  penalties,  nndur  the  25th  of  George  II,  lor  bsvipg  public  music  and 
dancing  without  a  license.  Mr,  Montagu  Cbambets  "moved  for  a  now  trial  ou  the 
ground  of  misdirection,  and  also  of  the  verdict  being  gainst  tbe  evidence."  He  sa^s, 
"The  leamedjndgemisdiieoted  thejury  in  leading  them  to  suppose  that  the  question 
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wu,  irheUier  the  kMpf  nc  the  rooms  u  a  hotel  v  . .  .   .  . 

pose."    1  remark  apon  iDftC,  beoaaee  it  ia  somethin|[  of  the  s 

mad*  here.    He  «a;8 :  "  This  tAided  t«  m»lead  the  jury ;  It  '' 

oomnan^  frequenliug  the  raam  it  reqteotable,"  and  so  forth. 

think  It  xoatten  which  pnipoae  waa  jniocipal  and  which  aoGeaaory.    The  Jndge  nlti- 

matelj  directed  the  J11T7  rightly  in  deairinK  tbcm  to  coiuider  whether  it  waa  kept  for 

botii  pnrpoaes.    There  was  thwefore  no  misdirection  j  and  in  a  penal  action  no  new 

trial  will  be  granted  ou  the  ground  of  the  verdict  being  a^inst  toe  eTideaoe."    Tliea 

Hr.  Montagn  Chambers  savs:  "  That  is  the  old  law;"  and  then  Baron  Parke  sayB:  "It 

i.1  n,.t  tKn  _..~^  »Q  that  acconnt."    And  then  Baron  Parke,  in  giving  Judgment,  says : 

....         .  ■  ig  no  ground  for  a  new  trial  in  a 

a  groDud  for  overmliug  it."  .And 
misdirection  in  this  cose.  The  Jury,  in  answer  to 
the  judge,  found  that  the  room  was  kept  for  purposes  of  entertainment  only.  That, 
In  my  opinion,  was  a  wrong  verdict,  but  we  cannot  set  it  aside  on  that  groaad.  If  an 
iroproper  verdict  of  not  guuty  is  foand  in  felonies  and  misdemeonon,  the  courts  do  not 
•et  It  aside,  holding  It  to  be  bettei  that  the  sailty  should  eaoape  than  that  the  matter 
■hoold  be  tried  over  again.    And  this  is  a  ssTutaiy  rule." 

Hr.  Bvtol*  Brakwell.  I  am  sure  that  I  can  mention  that  that  was  a  verv  atrong 
ease,  for  how  the  Jury  came  to  find  a  verdict  for  the  defenilant  (I  was  coudsm  in  the 
case)  I  cannot  understand. 
Mr.  Hrllish.  Was  yqpr  lordship  counsel  for  the  defendant  1 
Mr.  Babon  Bramwell.  Ycb,  I  was  for  the  defendant. 

Hr.  Heujsh.  My  lords,  there  is  another  case  which,  perhaps,  I  ought  to  mention, 
because  ther«  is  something  which  it  may  he  said  is  the  other  way,  and  I  wish  to  bring 
this  poiut  filirly  before  the  court. 

Hr.  Baron  Bramwell.  In  the  case  of  Hall «.  Oreen,  yon  may  really  take  it  that  it 
was  about  as  strong  a  case  of  the  reihsal  of  the  court  to  grant  a  new  trial  where  the 
verdict  was  against  evidence  as  it  is  possible  to  be.  I  can  state  that  of  my  own  knowl- 
edge- 
Mr.  ilKUSian.  My  lords,  there  is  the  esse  of  Bobinson  aid  tarn  against  Leqnesne, 
which  is  in  Bunbnry's  Reports,  page  253:  "  Upon  an  information  ofseiiore  of  Jesnits' bark 
on  the  Stat.  14  Car,  2,  cup.  11,  sec.  13,'for  &4ndulent  eiportation  of  Jesuit^  bark,  two 
cssksont  of  sis  being  dust.  There  was  a  verdict  for  the  defendant,  and  now  a  motion 
waa  made  for  anew  trial;  but  jmt  tolaat  curiaai  it  waa  denied."  Then  it  is  said,  "Nota. 
It  seemed  to  be  admitted  in  a  cose  of  this  natnre  a  new  trial  mieht  be  granted  if  the 
fact  would  have  admitted  of  it ;  and  the  counsel  for  the  plaintiB  were  prepared  with 
precedents  (if  they  had  been  colled  for)  to  that  parpose.  That  is  the  only  Idud  of 
authority  which  I  And  at  all  th"  "'i—  — "  *— •  •*— •■  <-  •"■►  --  ="i-Kn,ji-..  t* ..  ^...^i,.. 
a  not*.  The  court  would  not  „ 
authority  that  I  can  find  at  all  the  other  way. 

Now,  my  lords,  can  any  real  distinction  be  drawn  between  an  ordinary  giti  Ion  action 

and  such  a  proceeding  as  this  I    This  is  in  its  form  a  civil  proceeding ;  bo  is  a  i;Hi  tam 

action  in  form  a  civil  proceeding.    Con  it  be  said  that  this  is  not  a  prooeeding  of  a 

penal  natnre  T 

Mr.  Baron  Pigott.  The  olaimant  gets  his  coct«  from  the  Crown  here,  I  suppose  f 

Mr.  MEIJ.IBH.  I  believe  he  does,  my  lord,  under  some  modern  act ;  h«  would  not  get 


o  distinction. 

le  when  the  foreign 

Mr.  BiROK  Pioon.  That  was  not  the  reason  evidently,  baoause  In  a  ^  IdM  action 
the  party  hod  his  costs. 

Hr.  Melush.  My  lords,  I  would  simply  say,  can  on;  real  distinotlon  be  drawn ;  is 
not  this  quite  as  much  a  penalproceeding  as  a  i]vf  torn  action  wonld  be  f 

Lord  Cbikp  Barov.  It  is  a  forfeiture  resnlting  from  the  commission  of  a  crime ;  that 
ia  what  the  cose  is.  If  a  crime  has  not  been  committed,  there  is  no  forfeiture.  The 
act  expressly  says  that  the  party  shall  be  guilty  of  a  misdemeanor,  and  be  liable  to  fine 
and  imprisonment,  and  the  ship  shall  be  forfeited.  If  there  be  no  crime  committed  no 
ship  is  forfeited. 

Mr.  Melush.  The  only  ground  on  which  1  can  aee  that  It  can  be  put  is  that  ft  may 
^  be  sud,  SB  Hr.  Baron  Bramwell  said  in  one  part  of  these  proceedings,  that  it  waa  a 
'  voluntary  act  on  the  part  of  the  claimant  coming  In,  and  so  that  he  is  not  in  the  nature 
of  a  defendant.  I  confess  that,  if  I  may  be  allowed  to  soy  so,  it  seems  to  me  about  aa 
voluiitary  as  if  a  man  put  a  pistol  to  your  bead  and  asked  yon  to  deliver  your  porsa, 
and  you  delivered  your  pnrse  voluuloiily  to  him.  Here  tne  Crown  commences  the 
proceeding  by  selling  your  ship, 

LOBD  Chief  Babom.  On  tiie  ground  that  yon  hare  oommitted  t>  crime.  /  ~~  1 
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Ur.  Hellisb.  And  yim  come  In  Bnd  el^m  it. 

LoRP  Chiep  BiKOK.  Yon  come  in  and  say  that  yoa  are  Innooent. 

Mr.  BiKON  Brahwkij.  I  think  that,  in  defenHe  of  m^  expreaelon,  I  may  be  permitted 

to  eay  th&t  the  case  la  more  tike  this,  tbat  the  man  having  got  yoni  parse,  holdg  ft  pistol 
to  yonr  Iiesid  if  yon  Intend  to  take  it  back  from  him ;  you  ironld  be  eomething  of  a  vol- 
nnteer  then  If  yon  went  and  attacked  him. 

Mr.  Meiush.  The  law  doee  not  give  a  man  the  powfer  of  taking  my  pnne  from  me, 
but  the  law  does  give  the  Crown  the  power  of  taking  my  ehip  ftvm  me,  and  I  cannot 
resist  it ;  the  law  glvee  me  no  means  to  reeist  it ;  it  would  be  an  lllegsl  act,  however 
innocent  I  was,  ff  I  resisted  the  Crown  when  they  came  and  bxA  it. '  Therefore  the 
Crown  teke  it,  and  this  ia  a  proceeding  by  which  a  party  recovere  it ;  and  if  it  be,  MB 
Baron  Alilerson  says,  a  most  salntary  mie  that  the  guilty  shonid  eeoape  rather  than 
that  the  subject  shonid  be  oppressed  by  trying  the  same  qnestlon  over  and  over  aeaio, 
Barely  it  would  apply  to  a  proceeding  of  this  natnre  qnite  ae  much  as  to  any  cnher. 
Surely  It  cannot  oe  nived  that  It  is  any  objection  that  bete  the  Crown  is  the  party 
proceeding;  it  can  hardly  be  said  that  the  Crown  hae  a  prerogative  to  have  a  new  trial 
on  the  ground  of  the  verdict  being  against  the  weight  of  the  evidence  which  the  snbjeot 
wonld  not  have.  On  the  contrary,  it  Is  more  necessary  that  the  law  of  the  land  sbonld 
be  adhered  to  wbioh  prevents  a  new  trial,  the  object  of  which  is  to  prevent  a  persoa 
being  vexed  over  and  over  again  by  proceedings  of  thie  kind  after  he  has  got  the  ver- 
dict of  the  Jury  for  him  in  matters  which  are  in  their  natoicof  a  criminal  and  of  a  penitl 
description. 

Hr.  Bakon  Ch&nkeli.  In  a  case  in  Itth  Meeoon  and  'Welaby,  if  it  Is  worth  while  to 
look  at  it,  it  Is  said,  "  The  court  hae  anthority  to  and  will  graut  a  new  trial  in  a  penftl 
action,  though  the  verdict  be  for  the  defendant,  where  they  are  satisfied  that  the  ver- 
dict is  In  contravention  of  law,  whether  the  error  has  arisen  from  the  misdirection  of 
the  Judge,  or  from  a  miaapprebeusion  of  the  law  by  the  Jury,  or  from  a  desire  on  their 
part  to  take  the  exposition  of  the  law  into  their  own  hands." 

Mr.  Mellish.  I  think  it  wiU  hardly  be  said  that  the  Jury  wonld  take  the  law  in  this 
case  into  their  own  hands.  ' 

Mr.  Baron  Couinrli.  It  Is  la  refereooe  totbat  part  of  the  matter  ae  to  which  it  may 
be  argued  that  though  the  lord  chief  baron's  direction  was  not  strictly  incorrect,  the 
juiy  may  have  misapprehended  the  offset  of  It- 
Mr.  Melijsh.  Will  your  lordship  l>e  kind  enough  to  toentioii  the  name  of  the  case  to 
which  you  have  referred  f 

Mr.  BA.KON  Chan.vell.  It  is  the  case  of  tlie  attorney  general  m.  Sogers,  In  the  11th 
Meeson  and  Welsby,  page  670. 

Mr.  Mellish.  Did  toe  court  there  grout  a  new  trialt 

Mr.  Baron  Chaknkli.  No,  I  do  not  say  that  th^  did.  Yon  have  been  siting  anthoi<- 
ities  from  a  digest;  this  is  a  snbsei]        '   " 

Mr.  Baron  Fioott.  Is  it  qnite  ct 
costs  if  he  succeeds  T 

Mr.  Mellisd.  He  did  not  get  his  costs  at  the  time  of  the  paa^g  of  the  foreign  enlist- 
ment act)  It  is  only  by  a  subsequent  ai  ' 

Mr.  Baron  Channeu.  Although  th< 
is  whether  the  court  con  grant  a  new  ti 
bnt'  where  the  jury  may  have  misaopreheuded  what  the  Judge  has  Bofd. 

Mr.  Mellish.  I  am  not  aware  ot  any  cuoe.  It  is  for  your  loidsbips  to  oonalder  the 
point.    I  only  throw  it  out. 

Mr.  Kemplay.  U  my  learned  friend,  Mr.  Hellish,  felt  it  necessary  to  apoloKlze  fiir  ris- 
ing to  show  cause  against  the  rule  oiter  my  learned  frieifda  who  had  preced^  Mm.  I  am 
sure  yonr  lordships  wiU  feel  with  me  that  I  ought  to  apologize  for  rising  after  M  has 
addressed  the  court,  l>ecause  it  is  exceedingly  diScalt  to  pi6k  no  anything  after  be  haa 
dealt  with  the  subject  in  bond;  and  certainly  it  would  Im  ImpoeslDle  to  expreei  anything 
more  clearly  and  Intelligibly  than  he  has  done.  But  iu  a  matter  of  so  much  imp«fftanee 
I  do  feel  that  I  should  like  to  address  to  the  coitrt  one  or  two  observations  upon  the 
construction  of  the  seventh  section  of  the  act,  which  aeem  to  me  to  have  a  very  strong 
tendency  to  support  the  view  which  he  boa  already  presned  upon  the  coort. 

B  plain  words  o 
B  of  fitting  out,  with  o 
'  '   "'  '       ' 'n  the  service  of  a  fbrelgn  state,) 


Is  struck  at  by  the  act.  That  would  be,  I  eubmit,  each  an  unreaaonable — I  was  gi^ng 
to  say  such  an  absurd— resnlt  that  I  am  qalte  sure  your  lordships  will  not  adopt  it,  ff 
there  is  another  construction  which  the  section  will  admit  of.    Joet  look  at  what  it 


to  say  such  an  absurd— resnlt  that  I  am  qalte  sure  your  lordships  will  not  adopt 
there  is  another  constraction  which  the  section  will  a<"    "     "     -   -^  ■■     .-_.._■.. 
would  lead  to.    Supposing  there  is  In  this  country  a  n 
leepect  as  a  merehaut  veseei,  but  of  such  strength  as 


would  lead  to.    Supposing  there  is  In  this  country  a  merchant  veesel  fitted  in  eveiT 
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a  order  to  enable  It 
into  a  ship  of  war, 

that  {b  Ml  offeuMiuleiided  to  be  prohibited  by  thia  sectioD  I  I  migbt  quoteother  casaa, 
bat  that  it  Bafflcleut  for  the  purpose  of  illuBtrating  that  which  I  wish  to  preaeat  to  the 
court.  I  think  the  ooort  will  aot  put  that  coDstnictioa  upon  it  if  there  ie  auothei  rea- 
•onable  ooDStmetlon  to  be  put  upon  it.  The  ooustruction  I  put  upon  it  is  this — and 
I  oall  the  attention  of  the  court  to  the  section  for  a  momeut,  to  see  how  fully  the  words 
of  tlMtaeetjon  bear  it  out — I  sav,  the  "equippiag,  furuishiuK.  Sttiue  out,  or  armiug" 
that  is  spokeu  of  ia  the  seveuth  section  must  be  of  that  dJetiacUTB  kind  which  ia 
requisite  to  make  the  ship  a  ship  of  the  kind  alluded  to,  either  u  transport  or  a  etore- 
flbip,  or  a  ship  to  cruise  and  commit  hostilities.  Before  I  turn  to  tlio  words  of  the 
eeventh  section,  I  will  ask  the  court  to  suppose  that  the  words  "  with  intont,"  where 
the;  oocur  seoaniUy  ia  that  «ictioD,  are  omitted.  I  may  ask  that,  because  I  have  no 
doDbt  uy  learuod  friends  on  t^e  other  side  will  sa;  it  is  the  same  effect  as  if  the^  were 
out;  and  it  is  eiceediuEly  probable  that  they  have  been  introduced  incautiously, 
because  if  yon  look  at  the  corresponding  eectiou  of  the  foreign  enlistment  act  of  the 
United  States,  you  will  see  that  they  do  not  there  occur ;  the  words  there  are,  "eauipor 
be  ooQcemed  ia  equipping  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall 
be  ecaplo<red  in  the  serrico"  of  so  and  so,  "to  cruise  and  commit  hostilities;''  and  I 
think  it  u  very  proliable  that  when  this  section  was  adopted  to  a  certain  extent  for 
our  aot,  and  it  was  intended  to  introduce  tlie  provision  as  to  a  transport  and  store- 
ship,  and  the  alternative  "or"  had  to  be  introduced,  that  the  words  "with  intent" 
were  put  in  incaatioosly.  Tiie  seventh  section,  then,  in  effect  would  l>e  this :  "  If  any 
person  within  her  Mujeaty's  domiuioas  shall  equip,"  &c.,  "any  ship  or  veaaol  with 
intent  or  in  order  that  such  ship  or  vessel  ^a11  be  employed  in  tlie  service  of  any  for- 
eign state"  " as  a  transport  or  store-sliip,  or  to  cruise  or  commit  hostilities;"  or  in 
effect  it  wonld  be  this,  "  to  be  employed  as  a  transport  or  store-ship,  or  cruiser,  or  pri- 
Tateer,  or  vessel  of  war  aEainst  a  state  with  whom  we  are  at  peace.''  That,  I  submit, 
wonld  be  the  grammBtieal  and  true  meaniug  of  the  section ;  and  what  I  say  is  this, 
that  the  eqnipmunt  referred  to  here  must  l|p  of  that  distinctive  character  woich  hua 
lefurenoe  U>  the  particular  purpose  to  which  the  vessel  is  to  be  applied.  Your  lordships 
most  not  lose  sight  of  the  purpose  for  which  it  is  tu  be  useil.  I  am  not  speaking  of  the 
criminal  intent,  but  looking  at  the  purpose,  the  rcsalt.  And  it  is  a  great  mistake  to 
suppose  that  the  whole  tnms  upon  the  iutent  with  which  the  act  is  dona.  I  utterly 
deny  that  that  is  the  view  you  are  to  take  of  this  section.  The  intent  prohibited  here 
is  no  doubt  a  material  qnestion ;  it  is  absolutely  mitterial ;  but  vou  must  not  allow  the 

flare  of  that  to  blind  your  evM  ^im  seeing  what  the  thing  itself  is  which  the  act  pro- 
ibits  to  be  done ;  and  in  order  to  ascertain  that  J  submit  you  must  look  to  the  purpose 
for  which  the  vessel  is  to  be  applied. 

With  those  preliminan-  remarks,  let  me  come  to  the  section  itself.  And  Arst  of  aU 
with  regard  te  the  words  "equip,  furnish,  fit  out,  or  arm,"  the  three  first  words,  vii, 
"equip,  fiirnish,"  and  "fit  out,"  it  seems  to  be  conceded  all  substantially  mean  the 
same  thing.  Now,  "equipping  a  privateer  certetnly,  I  think,  in  the  oommon  meaning 
of  the  expression  would  include  "arming,"  I  think  there  can  be  no  doubt  about  that; 
lint  it  was  neeeaaary  to  add  the  words  "  or  arm  "  for  this  reason,  that  a  vessel  might 
1>e  perfbct,  in  every  respect,  as  a  vessel  of  war,  short  of  arming;  there  might  not  be 
any  fittings  reqnired  to  make  that  vessel  complete  except  the  arming,  and  therefore  it 
was  necessary  to  have  the  words  "  or  arm,"  because  if  they  hod  nut  been  there,  then 
the  vessel  might  have  been  said  not  to  have  heeu  "fitted  out,"  but  "armed"  merely, 
and  I  conceive  that  is  the  reason  why  those  words  ore  introduced. 

Now,  let  me  carry  your  lordships  to  the  words  ot  the  act  as  to  the  pnrpose  to  which 
it  is  to  Im  applied — "  with  iutent  or  in  order."  I  do  not  think  there  is  much  difference 
between  those  two  expressions ;  but  if  auythius,  the  secoud  oxpre«sion  seems,  ae  has 
been  already  pokited  out  by  my  learned  friend,  Mr.  Karslake,  to  point  to  the  purpose 
to  which  the  vessel  is  to  be  employed.  "With  iutent  or  in  order"  to  do  wliatf  Is  it 
with  the  intent  or  in  order  that  the  ship  may  be  afterward  converted  iuto  a  ship  of 
war  f  So.  It  is  "  with  intent  that  snch  ship  or  vessel  shall  be  employed  in  the  service 
of  a  foreign  state."  Now  what  is  the  meauiug  of  "tack  ship  or  vessel)"  I  contend 
that  it  means  such  vessel  so  equipped,  so  furnished,  so  fitted  out.  It  has  reference  to 
the  tIatM  of  the  ship,  as  produced  by  that  furnishing,  fitting  out,  or  equipping — "  with 
intent  or  in  order  that  iscA  ship  or  vessel  shall  be  employed ;"  then  come  the  words, 
"in  the  service  oL"  Now  I  do  not  think  it  is  unimportant  to  attend  to  those  words, 
"  in  the  service  of."  It  is  not  "  by  "  the  foreign  government,  but  it  is  to  meet  the  very 
case  that  was  to  be  provided  against,  uaue^,  fitting  out  privateers  in  neutral  torrf- 
tories  to  he  employed  in  the  service  of  a  foreign  stato  with  whom  the  government  is 
at  peace.  Then  we  come  te  these  words — "in  the  service  of  a  foreign  state,"  and  so 
on,  "  as  a  transport  or  store-ship,"  or,  as  J  have  already  submitted  to  the  court,  a  cruiser 
or  vessel  of  war ^  and  what  tlie  act  points  to  is,  the  producing  of  that  which  is  in  a 
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intended  to  meet  the  case  of  Uioae  porticalu'  contraband  tblnca,  ioldlers  and  ehips  of 
war.  It  waa  notbinc;  of  the  kind  ;  It  nM  not  intended  to  probibit,  and  it  doee  not  in 
effect-  probibit,  tbe  buildina  of  ships  of  nar ;  it  only  protiibitH  its  being  done  with 
intent  to  be  employed  in  tbe  way  pointeil  at  in  the  section ;  because  it  ib  conceded 
that  yon  may  bnild  a  vessel  of  war;  that  yoa  may  build  it  armed  at  all  points,  and 
'sell  it  to  one  or  other  of  the  belligerents.  Therefore  it  was  not  intended  to  projiibit 
oar  doing  that,  oi  to  prevent  contraband  of  that  doacription  leaving  this  conutry  and 
l^ing  to  one  or  other  of  tbe  beltigereut«.  Tho  object  of  the  statute,  so  far  as  foreign 
enlisting  goes,  is  exclusively  to  secuie  the  alle^ance  of  the  natural-bom  subjects  of  the 
Crown.  It  is  not  conBned  to  times  of  war,  it  le  eqnally  applicable  to  time«  of  jieace, 
and  it  is  eqnally  applicable  to  a  case  of  thia  kind,  viz,  soldiers  enlieting,  for  inatauce — 
to  take  a  ftunillar  case — In  tbe-service,  say,  of  the  Saltan,  dnring  the  time  of  the  war 
with  Bugaia,  though  tbe  eoldlers  wonld  have  been  enlisted  to  fight  o  " 
aa  onrselTee;  therefore,  so  fiir  as  foreign  enlistment  is  concerned,  it  is  uv  maiu, 
allegiance  or  the  natural-bom  enbjecta  of  the  Crown,  and  to  prevent  their  heiu^ 
feiea  with,  directly  or  indirectly.  Then  as  regards  the  eqnipment  of  vessels,  I  aubmit 
that  it  is  to  prevent  the  ports  of  thia  kingdom  being  made  military  stations,  in  effect, 
for  one  or  other  of  the  belUgerent  powers,  which  would  be  a  breach  of  the  use  of  a 
neutral  territory  which  no  nation  ought  or  wonld  be  Justified  in  submitting  to.  If  it 
might  be  done  by  one,  it  might  equally  be  done  by  the  other,  but  it  would  be  iinpoe- 
sible  to  allow  it  to  be  done  without  ita  leading  to  a  collision  of  forces  in  the  neutral 
territory.  It  ia  to  prevent  the  belligerents  having  the  benefit  of  the  neutral  territory 
to  use  it  in  that  pa^cular  way. 

Before  I  ait  down  let  me  add  one  word  aa  to  the  caae  which,  no  doubt,  will  be  very 
much  relied  upon,  the  cnse  of  the  United  States  im.  Qnincy,  which  baa  been  alluded  to 
several  times.  It  ia  very  remarkable  that  the  American  act  varies  from  ours  in  tbe 
wording  of  it ;  and  it  seems  to  me  that  it  might  very  well  be  that  in  the  couatroction 
of  that  act  it  would  be  Decessory  to  ddopt  the  view  adopted  in  the  case  of  the  United 
Stotes  vt.  Quiucy.  The  third  section  of  the  American  act  provides  that  "  if  any  person 
shall  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and 
armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming."  It 
la  quite  clear,  therefore,  tbat  the  former  part  of  that  section,  usiUR  the  conjunctive  "fit 
out  and  arm,"  seems  to  put  a  meaning  upon  "fitting  out,"  which  would  not  include 
''arming."  The  section  itself,  coupling  the  two  and  saylug^'BOd  ami,"  pntt  ujwn 
"fitting  out"  a  meaning  that  might  be  supposed  not  to  include  arming.  It  is  a  fitting 
ont  independently  of  arming,  otherwise  there  would  have  been  no  necessity  to  have 
added  "  and  arming."  Therefore,  when  yon  come  to  the  next  olause  of  that  section, 
"or  shall  knowingly  be  concerned  in  the  fumiabing,  fitting  out,  or  arming,"  it  mif^ht 
well  be  that  the  conrta  of  the  United  States  would  be  bound  to  put  that  diatiuctive 
meaning.  But  it  does  not  at  all  follow  that  that  ia  nectasary  in  conatruing  our  enlist- 
ment act,  because  the  words  are  there  di^unctive  from  the  begiuning,  "equip,  fiirnisb, 
fit  out,  or  arTn."  And  I  have  already  suggested  to  your  lordships  the  reason  of  the 
addition  of  the  words  "or  arm"  to  meet  a  case  where  everything  else  was  done  short 
of  aiming. 

Hii  Baros  CHAiniSLL.  If  I  understand  the  indictment  in  this  case  which  you  have 
cited  of  Quincy  in  6th  Peters,  that  was  an  indictment  on  tbe  isst  branch  of  thf  statute, 
which  charged  him  with  being  concerned  in  the  fitting  out.  There  tbe  word  "or"  was 
advisedlv  substituted  for  tbe  word  "  and,"  to  be  found  in  the  other  instances.  We  have 
the  word  "  or  "  in  every  case  in  the  present  act. 

Mr.  Kemflay.  Yes,  my  lord.  Wbat  I  am  suggesting  to  the  oourt  is  that  the  peculiar 
construction  of  tbe  American  act  might  render  it  necessary  to  put  a  distinction  between 
warlike  equipment  and  innocent  equipment ;  it  may  not  be  necessary,  nor,  as  I  aiibmit, 
is  it  necessary,  in  our  case  to  do  so ;  but  if  you  look  at  the  purpose  for  which.tbe  vtwsel 
ia  to  be  employed,  and  you  then  apply  the  words  "  equip,  furnish,  fit  out,  or  arm.''  with 
reference  to  that  purpose,  provided  the  thing  is  done  for  that  purpose,  then  it  becomes 
illegal  if  done  with  the  intent  that  that  purpose  should  be  carried  ont,  and  the 
act  of  any  person  aiding  and  assisting  In  tbat  purpose,  however  far  he  mny  tall 
short  of  accomplishing  the  purpose,  il  it  is  done  with  tnat  intent,  if  it  is  done  in 
attempting  to  accomplish  that  purpose,  provided  it  includes  the  pnrpase,  would  be 
contrary  to  the  act,  but  it  must  be  something  that  has  reference  to  that  ultimate 
purpose.  Suppoau  the  caae  of  workmen  who  are  working  npoa  a  ship,  fitting  out  the 
ship,  it  would  scarcely  be  contended  that  they  had  anything  to  do  with  the  nllimnte 
purpose  of  its  being  employed;  bnt  if  you  can  make  out  that  they  are  knowingly 
aiding  and  assiating  with  tlie  intent  tbat  it  shall  come  to  that  result,  namely,  tbat  It 
shall  come  to  the  result  of  being  a  vessel  fit  to  cruise  and  commit  hostilities,  then  they 
might  be  guilty  equaOy  with  oSier  people. 

iJow,  my  lord,  I  was  intending  to  say  something  upon  the  intent,  bat  I  do  not  think 

I  should  bejnstified  in  doing  so  after  the  arguments  which  have  been  already  addT^Kaed  to 

tbe  court  npon  tbat  point.    But  one  word  as  to  the  evasion  of  tbe  act.    I  conceive 

that  in  order  that  a  thing  may  be  said  to  be  an  evasion  of  an  act,  that  is,  In  tbe  sense 
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ttuit  It  voTild  1>e  a  Bubataiitlal  inMngement  of  the  act,  there  mnet  he  eomelhinc  in 
what  is  (lone  that  is  espteflalf  prohibited;  it  in  not  enough  if  it  is  someUiiug  ttwt 
might  poBsibl;  Lave  been  provided  for  if  it  bad  been  foreseen,  bat  it  must  cont^u  in 
itiMilf  Hoincthiug  of  that  which  a  prohibited.  Kon  I  ttUI  gtve  a  fmnilinr  iUmitnitian 
to  explaiu  \t'bat  I  mean :  If  a  tbbmiI  of  one  of  the  belligerents  takes  ita  station  in  nen- 
trol  vatere  for  the  purpose  of  being  ready  to  ponnco  upou  a  vessel  of  the  other  belli- 
geient,  and  availing  ibielf  of  that  advantage  does  so,  uiat  is  a  breach  of  our  nentral 
territory,  and  that  la  loniethinK  that  we  sbonld  complain  o^  and  Jnstl;  complain  o£ 
Other  iuatancGS  might  be  pnt  of  a  similar  kind.  Bnt  suppose  I  malie  a  domestic  mle 
iu  my  honse  that  no  servant  shall  in  my  hoose  wear  a  particolar  dress,  say  a  dress  of  a 
particnlar  color;  and  suppose  my  servant  employs  hetaelf  in  making  a  drees  of  that 
particular  color,  but  never  intends  to  use  it  in  my  boose,  never  intends  to  infringe 
what  I  have  prohibited,  bnt  geta  a  holiday,  and  then  puts  the  dress  on  outside  my 
house,  nut  inside,  how  eau  you  say  that  that  is  an  evasion  of  the  law  which  I  have  estab- 
lished 1  It  is  not ;  because  how  can  yon  tell  that  I  have  any  objection  to  my  servant 
wearing  the  dress  outaide  I  All  I  have  done  is  to  say  it  shall  not  be  worn  inside ;  you 
must  have  in  the  thing  that  is  done  something  of  the  element  of  that  which  is  itaelf 

prohibited.    Now,  is  there  anything  in  the  case,  say,  of  the  Alabama 

Mr.  Baron  Brakwkll.  Suppose  yon  promulgabe  yonr  law  to  yonr  aerraut  witii  a 

Preamble  that  the  wearing  of  a  ailk  dress  by  your  aerranta  was  veiy  iqjuriona  to  tbein, 
laemuch  as  it  iieeeasitatM  their  spending  more  money  than  they  could  honestly  earn, 
and  ^ou  iirobibited  the  wearing  of  silk  dosses  by  yonr  aeiranta  while  in  yonr  employ ; 
and  suppose  one  of  yoar  servants  were  to  pnt  on  a  silk  dieaa  directly  ahe  got  ont  of 
doors,  and  were  to  say.  Mind,  I  have  got  a  holiday,  and  1  am  not  in  your  om^oy. 
blr.  Kempiat.  I  should  hardly  agree  with  your  lordship  that  ehe  was  not  rtill  in  my 
I  think  that  would  De  begging  the  qaestion.  I  do  not  pnt  that  case. 
(1  say  she  is  still  in  my  employmeutT 
Ui.  Bakon  BitAUWBLX.  You  wonld  say  she  watf  stiU  in  yoni  service,  thon|^  aha  was 
at  a  tea  garden  and  enjoying  herself  t 

Mr.  E^PLuiY.  Certainlv.  That  wonld  contain  in  it  the  element  of  that  which  I  had 
prohibited,  and  1  might  cliarge  her  with  having  dcme  the  thing  prohibited,  and  give 
that  in  evidence  that  she  had  done  so. 

The«e  ore  all  the  observations  that  I  think  myself  justified  in  tronbling  yonr  lordships 
with,  and  1  think  I  ought  again  to  apologiu  for  having  done  ao,  bat-  m  a  case  of  so 
much  importance  I  thought  It  desirable  to  pieaent  them  to  yon. 

iXhe  court  a4joumed  Sir  a  short  time.) 
It.  Mkujsh.  My  lords,  before  the  attorney  genraal  oommenoea  hia  addiess,  I  aboald 
'■'"    -       ■'  "  '■'  ■  '-  -  printed  copy  ('"*"  ' " '   "■    "--•--' 
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o  call  the  attention  of  the  court  toaprintedoopyofthedeoreemade  by  the  Judge 
of  the  uduiimlty  court  at  Kaaaau,  with  respect  to  the  Oieto,  which  has  been  sent  V 
_..  i__  ,..■-  T... .,  ^.i_.  _  .    j^  anpeaia  that  ine  was  seized  on  the  ground  that  the  cap 
equip,  furnish,  and  fit  ont  the  ship,  with  Intent  that  she  should 

.....f^^ ,..._..    ^.....     ^ijgj,-.      ---.."■    . 


e  by  Sir  Hugh  Caima.*  It  anpeaia  that  ine  was  seized  on  the  ground  that  the  cap- 
tuiuof  ber  attempted  to  eqnip.fumish,  and  fltont  the  ship,  with  lut(~"^~'  """"  -■-  -'^ 
be  employed  in  Qie  service  of  the  Confederate  States.  The  jndge 
the  libel  it  is  necesso^  that  proof  should  be  given :  1.  That  the  afoiesaid  parties, 
having  charge  of  the  Oreto  while  the  vessel  was  within  the  iunsdiction  of  the  vioe- 
admiialty  court  of  the  Bahamas,  attempted  to  equip,  fumian,  and  fit  hei  out  aa  a 
vessel  of  war.  2.  That  such  attempt  was  made  with  the  intent  that  she  should  be 
employed  in  the  service  of  the  Confederate  States  of  America,  and,  3.  That  soch 
service  was  to  cruise  and  commit  hoetUities  against  the  citizens  of  the  United  States  of 
America.  Witnesses  have  accordingly  been  produced  to  prove  that  the  Oieto  is  con- 
structed for  and  fitted  Baa  war  vessel;  that  acts  have  l>oen  done  in  herainoeslie  came 
to  Noaann  which  constitute  on  attempt  to  equip,  fit,  and  arm  her  as  a  Teasel  of  war; 
that  &oni  certain  converaalions  which  were  overheard  between  the  maater  of  the  Tea- 
sel and  a  peisoo  who  came  ont  passengor  in  her,  aud  from  certain  acta  done  by  this 
person,  there  is  proof  that  she  was  intenaed  for  the  service  of  the  Confbdarate  States  of 
America,  aud  to  cruise  against  the  citizens  of  the  United  States.  It  has  been  ocmtended 
by  the  proct«r  for  the  respondentu  that  proof  ought  also  to  have  been  given  that  her 
Majesty,  the  Queen,  waaat  peace  with  the  United  States  of  America,  as  the  court  can- 
not take  Judicial  notice  of  that  fact."  Then  he  goes  on  tosay  that  "the  court  is  bound 
to  take  Judicial  notice  of  her  M^eaty'e  proclamations,  aud  ti^at  in  the  proclamation  «[ 
the  13th  of  May,  I8G2,  the  Conlederata  States  of  America  are  named,  and  it  is  also 
alleged  that  her  Miyesty  ia  at  peace  with  the  United  States  of  America,  and  that  as  the 
allegation  in  the  libel,  that  there  was  no  license  from  her  Mf^esty  to  fit  the  Oreto  as  a 
vessel  of  war,  has  not  boon  traversed,  the  court  has  a  riuht  to  assume  that  it  in  admit- 
ted. A  responsive  plea  has  been  pnt  in  by  the  defendants:  1.  Denying  that  there 
was  any  ugent  of  the  owners,  or  persons  interested  in  the  OretO)  of  the  name  of  Jcdin 
Lowe,  on  board  of  her,  as  aEOrmea  in  the  libel;  Uiat  the  said  Low*  was  merelr  a  paa- 
senger,  and  never  exercised  any  power  or  control  over  the  vessel.    2.  Daiying  that 

""----'-'- •-' ithofity  OT^  the  said 

wiUi  intent  that  she 
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should  be  employed  in  tbe  seirioe  of  tbe  Confederated  St.iti^B  of  America,  ta  cmlae  and 
coDimit  bostiUtice  against  the  citizens  of  the  Unitoil  Stuii  i.  3.  That  while  the  Oreto 
]%j  in  the  river  Mersey,  immediately  previous  to  her  salliiic  for  this  port,  Briti^  men- 
oCwai  freqnentlypasMd  and  repassed  her,  and  that  she  wna  ut  all  times  lu  a  conspicu- 
ons  and  pnblic  jiosition,  withontliaying  been  seized  or  arreetcd,  ov  subjected  to  detention, 
and  that  she  quitted  Liverpool  intheopenday,withontany  ninimerof  ha^teorsecreey; 
that  the  master,  while  she  was  so  lying  in  tbe  Mersey  waitiii);  itistractions  from  the 
owner,  directed  the  mate  to  employ  the  crevr  dnring  their  leisvire  Lours  iu  doing  ordi- 
nary ship's  work,  fitting  coar,  strapping  blocks,  &«.,  duiiug  which  time,  as  well  as  after 
die  soiled,  ctrtain  spore  ijlocks  wlitch  were  then  on  boanl,  aud  whioh  were  intended 
solely  for  the  nse  of  the  ship,  as  port  and  parcel  of  her  rigging,  and  not  in  any  way 
whatever  as  blocks  for  gan  tackles,  or  as  part  of  the  itaiituro  of  guns,  were  Btrnpped 
by  the  said  crew,  and  the  said  blocks  were  never  known  as  or  callM  gnn-tackle  biboki 
nittil  a  certain  Edward  Jones,  a  man  of  infamons  and  abandouud  character,  who  tad  ■ 
been  shipped  on  board  in  the  capacity  of  boatswain,  called  them  gun-tackle  blocks. 
That  neither  the  said  Alexander  Dugnid,  nor  any  person  whataoi;var  having  authority 
over  the  said  steamship  dnring  the  time  she  was  at  the  port  of  Nassau,  ever  gave  any 
ordere  or  directions  to  strap  blocks  as  gun-tackle  blocks,  or  to  strdp  any  l^locks  what- 
ever.  But  any  blocks  which  may  have  been  strapped  on  lionnl  tbo  said  ship  were  done 
by  the  seameu  of  the  Oreto,  in  their  ordinary  avocations,  and  is  always  done  on  board 
merchant  ships,  in  order  that  thoy  inight  have  empl^ment  ou  board,  and  not  for  the 
pnrpoBe  of  String  the  Oreto  as  a  vessel  of  war.  4.  That  no  faith  or  credit  ought  to 
be  given  to  the  depositions  of  Charles  Ward,  a  witness  of  the  party  proponent,  that  he 
is  a  man  of  abandoned  character,  and  is  actuated  by  malicious  and  vindictive  feelings 
against  the  said  Jamee  Alexander  Dnguid,  and  has  Bwom  falsely  for  the  purpose  of 
carrying  out  an  avowed  intention  of  doing  an  iiijuiy  to  the  said  J.  A.  Duguid.  On  the 
evidence  given  in  support  of  tbis  plea  I  shaU  remark  as  I  proceed.  The  evidence  which 
has  been  produced  in  support  of  the  prosoontion  may  be  classed  into  two  parts.  1. 
liiat  which  relates  to  circumstances  which  occurred  h^ore  the  vessel  arrived  within 
the  Jurisdicriou  of  the  admiralty  conrt  of  this  colouy.  3.  That  which  applies  to 
fnots  done  gahaeqaenHy  to  such  arrival.  To  t^e  first  division  belong  the  construction 
and  fitting  of  the  vessel  before  eho  left  England,  the  flags  and  other  materials  which 
abe  bad  on  board  when  she  BaOed,  and  the  conversations  or  remarks  of  the  parties  in 
charge  of  her  while  on  her  passage  from  England.  To  the  second  division  belong  the 
proceedings  on  board  the  vessel  aner  her  arrival  witliin  the  jurisdiction  of  the  Bahamas 
vice-admiralty  court.  From  the  e^-idence  appertaining  to  the  first  division,  I  abstract 
the  following,  which  is  all  that  I  think  In  any  degree  materia]."  Then  it  states  Uie 
evidence  of  the  chief  mate,  Mr.  Duggan,  who  says,  "The  number  of  men,  all  told,  oa 
board  was  52  or  53,  I  believe  that  was  an  ordinary  crew.  We  had  not  too  many.  We 
had  no  cargo.  The  Oreto  was  fitted  (when  she  left  England)  as  she  is  now.  All  vessels- 
are  not  fitted  alike.  I  have  seen  some  ships  fitted,  with  regard  to  bolts,  in  ports,  as 
she  is.  I  have  seen  vessels  intended  to  carry  cargo  fitted  aa  she  is.  8omo  ol  Green's 
and  WigrnmlB  ships  are  so  fitted.  There  was  a  passenger  on  board  whose  name  was 
Lowe.  He  did  not,  to  my  knowledge,  exercise  any  authority  over  the  ship.  Jn  the 
cross-eramiuation  Mr.  Duggau  says,  'I  bad  access  to  everv  port  of  the  Oreto.  I  have 
gone  right  through  the  vcBsel.  I  have  never  seen  any  Implcinents  of  war  or  any  ammu- 
nition on  board  of  her.'  Then  there  was  a  seaman  of  the  name  of  Porter,  who  'deposes 
that  tbevessel  bad  no  stowage  room  for  oai^.  She  was  not  fitted  as  merchant  vessels 
usually  are.  She  had  a  magazine.  He  says,  I  believe  there  were  shell  rooms ;  was  in 
a  room  where  shells  were  stowed.  She  had  light-rooms ;  they  are  not  usual  in  merchant 
vessels.  She  had  boxes  for  shot.  She  had  two  gigB,  a,  life-boat,  pinnace  and  dingey. 
I  took  her  to  tie  a  gimboat.  We  had  a  passenger  named  Lowe  an  board.  As  far  aa  I 
conld  see,  Mr.  Lowe  had  a  little  authority  on  board ;  on  one  of  the  mcas-kids  being 
broken,  I  heard  Mr.  Lowe  say  to  Captain  Duguid,  he  oneht  to  take  better  core  of  the 
things.  Mr.  Lowe  has  given  me  difierent  orders,  and  told  me  to  steer  different  courses 
when  I  wuB  at  the  helm. '  Then  there  is  a  fireman  of  the  Oreto,  named  Irving,  who 
states,  *I  have  served  on  board  steamships  before.  I  have  been  bo  serving  sis  or  seven 
years-  The  Oreto  was  not  fitted  like  steamshina  I  have  been  serving  in  before ;  they 
were  merchant  ships  and  passenger  vessels.  I  did  not  see  any  cargo  on  board  the  Oreto. 
There  were  shot  and  shell  boxes,  and  a  place  which  tJie  crew  called  a  magazine.  I 
know  a  flag  thw  call  the  confederate  flag.  I  saw  one  on  board  the  Oreto ;  I  saw  it  on 
tbe  quarter-deck  before  we  came  in  here ;  I  saw  it  among  the  other  flags.  There  was 
an  American  and  a  French  flog.'  Then  he  gives  evidence  with  reference  I^  the  passen- 
ger named  Lowe.  Then  there  was  evidence  given  on  the  other  side  by  Captain  Duguid, 
who  denied  some  conversations  which  had  been  imputed  to  him.  'Tben  there  is  some 
evidence  aa  to  some  shells  having  been  pnt  on  boonl  and  taken  from  on  board ;  but  I 
cannot  occupy  your  lordships'  time  by  reading  through  the  examinations.  There  is  a 
neat  deal  (if  evidence  about  patting  on  board  some  blocks.  Then  tbe  witness  eeys : 
'The  strapping  of  the  blocks  non  alone  remains  to  lie  conaidered.  While  the  vessel 
lay  at  Coot^ane's  anchorage,  straps  were  pnt  on  somo  blocks  which  had  l>«en  biongh^ 
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in  her  &om  England.    The  blocks  so  strapped  miglit  b«  used  as  gan-tnckle  blocks,  but 
blocks  HO  strapped  might  also  be  used  for  the  orainiuy  purposes  of  a  merchant  ship.* 

What  proof  is  tboro,  tben,  that  tbej  were  to  be  used  as  gun  tackle  T  1.  It  is 
contended,  because  they  were  named  gun-tackle  blocks  in  an  entry  in  tbe  ship's  log- 
book, and  were  so  called  by  some  of  tne  crew;  2.  Beeause  there  were  more  of  thorn 
than  could  be  required  for  the  ordinary  use  of  tbe  ship  as  luff-tackle  or  watch-tackle ; 
and  then  it  is  argued,  if  the  btooks  were  intended  as  gun-tackle  blocks,  the  Oreto  bar- 
ing been  constructed  as  a  wot  resael,  it  is  to  be  iuferred  that  they  were  intended  fat 
her  eqaiiiment.  Tbe  other  side,  in  reply,  contend,  1.  That  as  the  tackle  might  be  used 
for  ettbuT  of  tbe  purposes  before  mentioned,  the  mere  circumstance  of  tbe  mate  iu  his 
entry  in  the  log-book,  or  some  of  the  crew  not  knowing  for  what  they  were  really 
intended,  choosing  to  call  them  gun-tackle  blocks,  is  no  proof  whatever  that  tbe  owners 
of  tbe  vessel  intended  to  use  them  as  snoh ;  2.  That  the  evidence  of  Captains  Parke, 
Baisbeck,  Waters,  and  Eustace,  all  master  mariners  and  men  of  much  experience,  haa 
*  proved  that  the  number  of  blocks  ou  board  the  Oreto  is  not  at  all  greater  than  woald 
be  required  for  the  ordinary  purposes  of  the  ship,  especially  as  she  is  a  new  vessel,  on 
board  of  which  a  greater  number  of  spare  blocks  is  usuaUy  provided  than  is  to  be  fonnd 
in  vessels  that  hava  been  in  use.  That  Captain  Duguld  unequivocally  states  iu  bis 
evidence  that  the  blocks  were  solely  for  the  ordinary  use  of  the  vessel,  and  were  never 
intended  to  bo  used  as  gun-tackle  blocks.  That  he  never  ordered  them  to  be  strapped 
as  such,  or  heard  them  called  so  until  he  heard  tbe  evidence  given  in  court."  Tben  he 
goes  ou  to  say,  "  Comparing,  then,  the  evidence  on  the  one  side  with  that  on  the  other, 
I  agree  in  tbe  opinion  that  the  mere  fact  of  blocks  which  might  be  used  for  other  pur- 
poses bein^  ealled  gun-tackle  blocks  by  persons  who  did  not  know  for  what  purpose 
they  were  inteuded,  is  not  proof  that  they  were  iut«udcd  to  bo  used  as  gun-tackle 
blocks.  I  think  that  as  the  fact  of  there  boiug  more  blocks  on  board  the  Oreto  than 
irere  required  for  her  use,  is  a  matter  of  profeasional  opinion ;  and  as  the  opinion  of 
several  master  mariners,  quite  competent  to  form  a  correct  one,  has  been  given  in  evi- 
dence, that  there  were  not  more  blocks  on  board  the  vessel  than  might  be  required  for 
ordinary  use,  I  ought  not.  In  tbe  absence  of  any  valid  and  producible  reason  for  so 
doing,  to  ado^it  the  opinion  of  one  party  in  fire&rence  to  that  of  tbe  other.  The  conse- 
quence of  which  is  that  the  fact  of  there  being  more  blocks  than  could  be  required  for 
me  ordinary  use  of  tbe  vessel  is  not  suf&ciently  proved."  So  that  I  understand  the 
learned  jadge  to  have  decided  that  tbe^nttiug  of  those  blocks  on  board,  unless  they 
were  gun-tncklo  blocks,  was  cot  a  sufBoiont  equipment  within  the  statute. 

Mr.  Attormby  Giwkru.  Kead  on. 

Mr.  Melijsh.  "Lastly,  T  see  no  evidence  to  invalidate  the  direct  and  positive 
testimony  of  Captain  Duguid,  that  the  blocks  were  not  intended  to  be  used  as  gun-tackle 
blocks.  If  there  is  not  enough  proof  that  the  blocks  in  question  were  intended  to  be 
used  as  Kou-tackle  blocks,  any  observation  as  to  the  probability,  arising  from  the  con- 
whicb  I  understand  the  learned  judge  to  mean  that  wbatever  else  might  have  Iieon 
strucliou  of  the  ship,  that  they  were  for  her  equipment,  becomes  unneceesair  f  by 
proved,  that  la  the  only  fitting  on  board  the  Oreto  wnich  t«ok  place  in  hisjuris^otion, 
which  was  conflued  to  the  Kihamas.  That  whatever  else  was  proved,  it  would  not 
be  a  hostile  equipment,  and  therefore  would  not  be  within  tbe  statute.  "If  the  evi- 
dence given  to  prove  that  any  act  has  been  done  here  subjeoting  the  vessel  to  the 
pennltiirs  of  the  foreign  enlistment  act  is  not  sufScient  for  that  purpose,  it  is,  perhaps, 
superfluous  to  say  anything  about  the  capacity  of  the  vessel  to  take  cargo  or  her 
connection  with  the  southern  States  of  America.  Then  he  goes  into  a  further  part  of 
the  caso  to  inquiie  whether  the  ship  itself  was  a  ship  of  war;  but  his  first  giouud,  as 
I  understand  it,  is,  that  there  is  not  snf3cieut  equipment  within  tbe  Jurisdiction  of 
that  court,  because  the  only  equipment  that  took  plaou  was  putting  on  board  those 
blocks,  and  those  were  nut  gun-tackle  blocks.  He  says,  "  Perhaps  it  would  be  super- 
fluous to  cuuBider  anything  more."  But  ho  does  goon  to  consider  it,  and  says,  "I  will, 
however,  observe,  that  although  the  ship  may  not  be  calculated  to  carry  the  ordinary 
bulky  cni-goof  merchant  vessels,  yet  there  are  certain  kinds  of  cargo  of  which  she  might 
cari?  a  considerable  quantity.  For  example,  there  wore  some  hundreds  of  boxes  of 
shells  put  on  board  of  her,  and  those  were  stowed  in  a  compartment  called  the  shell- 
room.  There  yet  remained  what  is  called  the  magazine,  the  light-rooms,  and  other 
places,   besides  the  cabin.     Into   those  a  very  large   number  of  muskets,  sabers, 

£istols,  and  other  warlike  stores  and  ammunition  might  be  stowed ;  and  it  is  not 
aprobable  that  a  fast  vessel  of  this  description  might  be  used  for  wbat  is  called 
'nmuing  the  blockade,'  an  employment  which,  however  improper  in  itself,  would  not 
subject  the  vessel  to  forfeiture  here."  He  goes  on  to  say  he  la  not  satisded  that  the 
vessel  was  intended  to  cruise  or  commit  hostilities ;  that  she  might  onlv  have  been 
intended  for  the  purpose  of  running  (be  blockade,  which  would  not  subject  her  to 
forfeiture  under  the  enlistment  act.  But  he  says,  as  I  understand  him,  it  is  necessary 
in  order  to  prove  an  equipment  within  the  jurisdiction  of  the  vioe-admiraltj'  ooort, 
tbe  putting  of  guns  on  boiu*d  or  things  to  be  used  for  those  guns. 
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Mr.  Hellish.  The  ship  wu  let  go ;  she  ^60!  to  a  eonfoderatc  port,  and  goee  now  on 
tlie  Bew  mider  the  name  of  the  Florida. 

Ur.  BAJtox  PiooTT.  Who  was  the  jndgel 

Mr.  Mbllish.  His  honor  John  Campl^  Lees,  Judge  of  the  Tice-admiralty  court  of 
the  BEihamftB. 

Mr,  Attorney  Generu.  It  now  becomes  my  dnty  to  addresa  year  lordshipa  on 
hehalf  of  the  Crown,  and  certainly  1  think  you  will  be  of  opinion  tlutt  the  importance  of 
thia  cose  has  not  be«n  exaggerated  by  my  learned  friends  on  the  otbet  side.  Tlioy  have 
most  jaetly  and  properly  occupied  a  very  considerable  portion  of  your  lordHhips'  time 
in  opening;  their  coae,  and  it  will,  of  course,  be  my  duty  also  to  trespass  at  »eine  length 
upon  yonr  lordsbipB'  time.  I  hope  it  may  not  bo  neceasory  to  do  eo  quite  at  the  same 
length  as  those  who  have  preceded  me,  but  I  nm  sure  that  at  whatever  length  it  may 
be  necessary  for  me  to  trouble  yonr  lordships,  I  ehall  meet  with  youi  loidaUipa'  iudof- 

I  will  flrst  take  the  argument  of  my  learned  friend,  Sir  Hugh  Caims,  and  state  U> 

Jonr  lordships  what  I  have  put  down  as  the  different  heads  of  that  argument.  FJrat, 
e  says,  and  "I  cannot  but  think  that  there  were  traces  of  conscious  weakness  in  Mb 
mode  of  arranging  the  argament,  that  the  probable  object  of  the  statute  is  to  be  deter- 
mined apriori  by  the  rujes  of  international  law.  Usually,  my  lords,  we  approach  the 
question  of  the  construction  of  a  statute  by  a  careful  ezamination  of  lie  lanj^uage  ami 
of  itsprovieions.  If  there  were  a  desire  to  warp  the  mlndaof  a  court  and  to  withdraw  tbci 
mindsof  the  Judges  from  the  lanffuoge  of  the  provisions  of  the  statute,  I  could  imagine 
no  better  method  of  condncting  the  argument  than,  in  the  firet  instance,  to  enter  into 
able  and  inpenious  a  Jiriori  disquisitioiia  as  to  what  maybe  the  probable  olijectofa. 
Statute  of  that  description,  to  refer  to  [some  other  tost  than  the  ordinary  test  of  legal 
eonHtmction,  and  then  to  go  into  its  history;  for  that  was  my  learned  frieud's  neit 
point,  after  laying  down  the  probable  object ;  secondly,  he  says,  the  historj-  of  Ameri- 
can and  English  leKislation  on  the  subject  cSnBnoe  this  vJaw.  And  when  spenking  of 
the  history  of  that  legislation,  my  loomed  ft-iond  also  took  a  very  uuusualJy  wide  and 
discursire  scope  of  argument.  It  is  not  very  common,  I  think,  in  courts  of  law  to  hear 
Parliamentary  debates  ransacked,  and  the  speeches  of  this  and  that  statosmau  addressed 
to  a  deliberanve  assembly  either  when  a  bill  was  introduced  or  under  dtscussion  at 
other  times  referred  to,  for  the  purpose  of  layinc  down  rules  a  priori,  bs  to  what  were 
the  objects  of  the  statute,  and  to  what  rules  of  mteniretation  ft  is  to  be  squared  and 
accommodated;  that  also  was  a  course  and  order  of  ailment  to  my  mind  stroncly 
Indicative  of  conscious  weakness.  But  then  my  learned  friend  came,  thirdly,  to  the 
provisions  of  the  statute  itself.  Your  lordships  will,  of  course,  hear  from  me  in  dne 
time  of  the  many  different  interpretations  of  that  statute,  which  upon  this  and  npon 
the  former  occasion  the  counsel  for  the  clwmants  have  advanced.  At  present  I  confine 
myself  to  what  I  understand  to  be  the  result  of  Sir  Hugh  Caims's  argument  npon  that 
point.  According  to  him,  the  provisions  of  the  statute,  rightly  interpreted,  confirm  the 
view  which  he  has  advanced ;  they  do  not  reach  any  case  of  a  ship  built  within  the 
realm  for  whatever  purpose,  with  whatever  intent,  if  her  equipments,  so  far  as  they  are 
completed  or  are  meant  to  be  completed  within  the  realm,  are  ancipilia  iiaiit,  and  not  of 
a  distinctively  warlike  character.  That  I  nnderstand  to  be  my  learned  friend  Sir  Hugh 
Cains's  proposition  on  the  coiistruction  of  the  statute.  Then  his  fourth  proposition 
was  with  reference  to  authority.  He  reviewed  the  authorities  in  America,  which  he 
considered  to  go  to  the  same  point,  and  he  referred  to  the  aheeuce  of  authorities  in 
England  as  negatively  tending  the  sarae  way.  Then  he  Justified  the  ruling  of  the 
lord  chief  boron,  and  of  course  tno  verdict  of  the  Jury. 

Now  I  propose,  my  lords,  to  meet  that  argainent,  and  necesiorily,  in  order  to  do  it  as 
I  should  dcflire,  I  must  follow  the  order  in  which  it  was  presented,  though  I  have 
already  told  your  lordships  I  do  not  think  it  the  legitimate  order  in  whieli  to  examine 
a  question  of  this  descriptJon ;  for  I  apprehend,  if  within  the  four  comers  of  the  statute 


r  Hugh  Cairns  endeavored  t 
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the  whole  or  o  moin  part  of  his  argument.  Still,  my  lord,  asl  must  not  assume  that  withhl 
the  four  comers  of  the  statnte  there  may  not  be  tbot  which  introduces  bU  or  some  port 
of  those  considerations,  and  as  I  know  I  hove  to  deal  with  an  antagonist  of  the  utmost 
ability,  whose  ability  was  never  perhaps  mare  displayed  in  the  discharge  of  his  duty 
than  on  this  occasion,  I,  of  course,  will  pay  that  delerence  to  his  argument  which  is 
dne  to  it,  and  I  will  endeavor  to  follow  it  in  the  order  in  which  it  was  stated. 

Now,  in  the  first  place,  he  did  that  of  which  I,  of  course,  cannot  for  a  moment  com- 
plain. He  referred  to  language  which  I'myself  had  used  in  moving  for  this  rule,  aa 
expressinK  at  that  time  ivhot  had  occurred  to  me  as  the  purpose  and  object  of  the 
etatute.  I  will  not  read  to  your  lordships  all  the  passage  which  he  read  from  (lie  print 
of  my  speech,  which  is  at  pages  52  and  53  of  that  print :  one  part  will  be  euongu  for 
the  purpose  I  have  in  view.  I  said,  "  It  is  plain  tout  the  object  was  to  preserve  the 
oentrBlity  of  this  country,  and  to  enforce  it  ag^nat  the  subjects,  of  this  country  in 
matters  in  which  the  neglect  of  it  by  those  eubjeots,  or  the  violation  of  It  heie  by 
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foNi^  belligennt  ^Tenunaits,  iras  thon);ht  calcolated  to  lead  to  a  portion  as  rmrdB 
fbreiffD  natioDS  which  wonid  endanger  the  peace  and  weliare  of  the  kingdom."  ibor 
loiduiina  iriU  perceive  I  refer  there  to  the  langna^  of  the  i>reftui1ilo,  and  fonud  my 
Tiew  01  the  lauKnage  of  the  preamble  upon  that  which  U  witnin  the  statute  it«elf.  Hy 
leamed  Criond  (ud  not,  as  I  uuderstaud  him,  qaarrel  materially  with  that  statement 
but  he  interpreted  it  in  a  manner  n  htrJi  I  £nd  no  foundation  for  in  the  stattimeni 
itself^  and  whicli  certainly  I  must  reepcutfliDy  dissent  from,  for  the  purpose  of  laying  a 
foundation  for  the  argument  which  he  intended  to  advauce  upon  that  first  branch  of 
his  case.  He  said  in  Hubatance,  It  means  therefore  this,  that  the  object  was  to  enforce 
the  performance  of  intemationa]  dutits ;  then  he  went  on  to  say,  that  therefore  inter- 
national rules  would  be  found  t4>  be,  probably,  the  key  to  our  muuicipal  legislation  on 
this  subject,  and  to  prescribe  its  limitA.  Not  only,  my  lords,  is  no  such  doctrine  to  be 
found  in  the  passage  my  learned  friend  has  cited  from  my  speech  in  this  court,  but  it 
is  a  doctrine  BKainRt  which  I  have  bad  occasion  most  strongly  to  protest  in  a  speech 
which  I  made  elsewbere ;  and  thougli  I  feel  deeply  the  honor  paid  to  me  in  lefenuig  to 
anything  which  has  fallen  from  me  elsewhere,  yet  I  cannot  help  tbiuking  that  it  would 
haTe  been  better  aud  somewhat  more  consonant  with  the  usual  way  in  which  cases  of 
this  kind  are  discussed,  if  anything  said  to  a  totally  different  assembly  and  for  a 


totally  diOerent  pulpose  by  me,  wlieUier  right  oi  wrong,  had  not  been  referred 
to  in  the  coiiTse  of  tlus  areumont ;  but  since  it  has  been  rcfoired  to,  and  since  it  ' 
been    imputed   to    me,  if   nut   here,    certainly    elsewhere,    that    there    was    i 


inconsiateoc;  between  what  I  said  in  Mar<m  and  the  duty  I  am  dischaiging 
now,  I  take  the  liberty  to  say  there  was  no  such  inconsistency,  and  that  any 
one  who  endeavored  with  any  degree  of  care  to  undeistand  the  words  which 
'  I  addresiied  to  that  other  assembly,  (I  acknowledge  I  wne  not  worthy  that  such  cate 
ehoold  be  bestowed  on  my  words,  but  those  who  refer  to  them  ought  to  endeavor  to 
nndeietaud  theui,)  an;  one  who  did  oiideavor  to  read  those  words,  feebly  spoken  as 
they  miglit  be  in  defence  uf  the  lioniir  and  dignity  of  my  country,  in  another  place, 
would  see  that  the  whole  argnmout  of  that  speech  was  to  cetablish  the  directly  con- 
tradictory proposition  to  that  of  my  learned  friend  Sir  Hugh  Cairns  on  this  oct^on, 
and  to  say  that  the  foreign  eQlietment  act  was  a  mere  matter  of  municipal  law;  that  it 
was  not  the  exponent  and  exprcasion  of  any  antecedent  international  obligations  which 
we  owed  to  any  other  forei^  government ;  that  a  foreign  government  had  a  light  to 
expect  from  us  the  enforcement  of  that  act,  but  only  as  a  municipal  act,  and  not  upon 
intemational  principles ;  and  that  the  some  authority  which  enacted  it  might,  if  it  was 
thought  wise  and  fit,  abolish  and  re^ieal  it,  and  that  no  foreign  government  whatever 
wonldhavoarl^ht  to  complain  if  it  did;  that  wbnt  the  foreign  enlistment  act  prohibited 
was  not,  accoTdmg  to  antecedent  rules  of  iutematiouol  law,  a  snbjeot  of  complaint  aa 
between  government  and  government  recognized  by  those  established  rules,  however 
likely  it  might  be  to  become  B  subject  of  complaint  owing  to  the  varying  Dircumstoncea 
of  political  affairs  in  different  countries.  That  might  be  a  right  or  a  wrong  proposition. 
I  shall  show  your  lordshipe,  from  authorities  which  I  shall  cite,  that  that  was  a  true 
and  correct  proposition,  according  to  some  of  the  best  American  writers,  and  according 
to  decisions  m  their  coiuts ;  but  certainly  that  is  a  proposition  diametricolJy  contrary 
to  the  flandamental  proposition  of  my  learned  ilriend's  argoraent,  who  says  yon  are  to 
square  the  interpretation  of  this  statute  by  what  lie  aasumea  to  have  been  the  prior 
obligations  of  this  country  to  foreign  lielligerent  powers,  I  say  tliete  were  no  such 
obligations,  and  that  it  is  a  total  misinterpretation  of  International  law  to  say  tliat 
there  was  any  state  in  the  world  which,  according  to  the  sottlod  and  established  prin- 
ciples of  international  law,  could  have  required  this  country  to  prohibit  those  toinga 
which  were  prohibited  by  that  statute.  I  may  bo  right  or  wrong  in  that,  but  certainly 
I  am  not  inconsistent.  I  may  also  say  here,  in  order  that  I  may  not  be  obUged  to 
advert  again  to  a  subject  to  which  I  advert  at  all  unwillingly,  tliat  any  one  who  reads 
my  speech  will  fiud  that  in  it,  rightly  or  wrongly,  it  was  stated  to  be  the  opinion  of 
the  advisers  of  the  Crown  that  tbe  Alabama  had  ofionded  against  this  act  of  Parliament, 
and  shouli!  aud  would  have  been  detained  had  she  not  prematurely  escaped.  And 
further,  ihem  was  that  which  might  be  exceediugly  supenluoas,  and  not  at  all  to  the 
finipoBe;  there  waa  a  statement  of  opinion  which  the  speaker  at  ^1  events  entertt^ned 
■of  the  conduct  of  those  merchants  who  made  themselvea  parties  to  such  acts  in  violotian 
■oi  the  law  of  their  own  country,  calculated,  if  not  to  involve  the  British  government 
in  hostile  Tclations,  at  least  to  disturb  the  amicable  intercourse  between  uiis  oountry 
ftnd  other  poweia.  Therefore  I  am  not  doing  that  which  I  hope  no  man  in  my  position 
.ever  would  do — endeavoring  to  obtain  a  decree  of  forfeiture  against  a  subject  npon 
grounds  of  law  which  are  not  honestly  and  sincerely  believed  to  be  Just  and  sufficient 
%y  the  government  bringing  forward  those  grounds.  Uoet  falliblo  those  who  entertain 
that  opinion  may  be— your  lordships  are  the  judges  of  that.  The  question  is  one 
nndoubtodly  very  far  from  being  bee  Srota  difflcnlty,  of  which  we  are  well  aware  j  but 
most  assuredly  we  have  not  been  guilty — X  have  not  lieen  guilty  in  the  position  in 
which  I  stand,  nor  was  my  prodecessor — of  an  act  so  unworthy,  I  venture  to  s^,  of  the 
ofSce  we  fill,  as  to  briug  forward  a  cose  of  this  description,  except  oil  grounds  which 
we  ourselves  believed  to  be  anfflcient. 
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Nov,  my  lords,  I  will  go  to-an  examination  of  those  roles  of  international  lav  which 
m;^  learned  Mend  prapoaed  to  use  aa  a  gnide  to  the  inteipretatinn  of  this  atatnte. 
Gertftinly  I  tlunk  it  vill  be  foand  that  thsy  lead  oh  a  very  small  vay,  if  at  all,  for  that 
pnrpoBe.  He  said  wa  ma;  dixenibarmaB  the  ease  of  the  mlea  applicable  to  the  conililot 
of  goremments,  looking  to  those  which  ore  applicable  to  the  condnct  of  neutral  sab- 

fi>tB  tn  war.  You  vere  referred  to  veil-known  doctrines  l^d  down,  not  alwnys.in 
entieal  terms,  b;  different  iutomational  writers,  aa  to  the  right  of  the  subjects  of  a 
neatral  state  daring  a  var  to  carry  on  a  trade  in  contraband  artioles  with  uither  or 
both  of  the  belligerente;  tbat,  he  said,  was  one  principle;  that  there  was  such  a  right ; 
that  shtpe  arc  like  other  things  oontraband  of  var,  and  that  the  general  right  to  cany 
on  a  tiMB  in  those  things,  subjeet  to  the  conflicting  right  of  the  belligerent  to  take  and 
intercut  them,  was  settled  by  international  vritois.  I  understand  that  he  meant  to 
say  ve  mnn  approach  the  interpretation  of  thi«  statute  with  the  hypothesis  that  it  vsa 
probably  not  Intended  to  tnterfer*  with  that  right.  Then,  he  sold,  on  the  other  hand, 
there  was  a  second  rale,  namely,  the  nile  vhich  provides  for  the  iOTiolabilitr  of  the 
neatral  tcnltory  by  any  proximateorimmedialeaetof  waroo  thepart  of  a  belligerent, 
or  of  the  eal^ects  of  the  nentral  state  instigated  by  a  belligerent.  Ho  illiistrntM  that 
by  very  well-known  anthorities  and  welt^settled  principles,  mentioning  the  caxe  of  the 
Tvee  0«bn>ed«rt  in  3  Kobinson;  namely,  that  it  would  be  qnlto  vrong  for  two 
craisen  t«  engage  eooh  other  in  neutral  waters ;  that  it  wonld  be  eqnally  vroog  when 
anaetJon  va8  00Dimenoedbeyondnentra]vat«Ta  to  proseonte  it  by  chasing  into  nentral 
vators ;  that  it  vould  be  equally  vrong  to  lie  in  valt  and  commence  operations  froni 
nentral  waters ;  and  therefore  that  inviolability  of  the  Keutral  territory  from  immediate 
or  prosiraate  acts  of  var  was  the  second  principle ;  and  the  coroUary  dravn  from  that 
was,  that  certain  rulea  might  bo  expected  to  be  laid  flovn  oa  applicable  to  ships  of  this 
kind.  In  passing,  I  will  just  observe,  that  my  learned  ^end,  vhen  herefeTredtothecose 
4if  the  Tvee  Qebroedera,  and  mentioned  those  examples  of  possible  violations  of  neu- 
tral tarritory  by  belligerents,  expressed  some  sunrise  at  an  obserration  made  by  me 
la  the  oonise  of  moving  for  tiiia  rule,  viz,  that  I  £d  not  imagine  it  had  occurred  to  any 
pelBon  that  the  prerention  of  a  hostile  oollinon  in  British  waters  between  two  nhips, 
which  tvo  belliserents  might  be  at  the  same  time  fitting  out  in  either  the  same  port  or 
fa]  tvo  neighboriiig  Britiah  ports,  waa  one  of  the  miaohiefi  that  the  statute  vos  intended 
to  guard  aninst;  and  my  learned  friend  thought  I  had  overiooked  the  authorities  he 
tti&n  to.  Indeed,  my  lords,  I  not  only  did  not  ovetiook  those  authorities,  but  it  was 
the  very  recoUectton  of  that  doctrine  which  prompted  the  observation  I  then  maxle  to 
the  court.  International  lav  perfeotly  veil  settles  Uiat  rale;  and  if  any  belligerent 
power  shonld  violate  the  neutral  temtory,  intematloual  lav  provides  a  remedy,  and 
the  belligerent  wonld,  by  the  force  of  the  msull«d  neuti«l,  be  compelled  to  make  resti- 
tution and  adequate  reparation;  and  those  rights  being  perfectly  established,  and 
being  enforced,  aooording  to  international  lav,  with  the  nlghest  and  most  snHlcient 
sanctions,  the  sanctions  of  var  and  reprisals  against  the  offending  belligerent  power, 
it  vos  perfectly  unneeesaaryto  legislate  with  a  view  to  prereiit  tbat  wluch  va<i  really 
anffioiently  guarded  agonal  by  the  existing  intematioual  law.  And  I  repeat,  my  lords, 
but  vith  profound  reject  to  anv  one  who  may  be  under  a  different  impression,  that 
though  I  have  endeavored  to  refer  to  all  the  anthorities  I  coald  moot  vith,  both  as  to 
theUatoryof  thiestatnto  and  of  the  American  statnte,!  have  never  auyvbere  met 
with  anyaaggeatioa,  till  the  summing  up  in  this  ease,  that  one  of  the  things  i>art  icularly 
meant  to  ba  provided  against  by  the  forei^  enlistment  act;  mther  hero  or  in  the  United 
States,  was  sneh  ayiolaUonof  neutral  territory  as  that  vhichi  have  been  Just  describ- 
ing; and  I  think  it  very  plain  that,  thisrulo  being  veil  eatablished,  those  very  things 
vUcb  the  foreign  enlistment  acts  do,  upon  any  int«rpi«tation  vhich  may  l>e  pat  upon 
them,  prohibit,  woald  be  done,  if  they  were  done  at  all,  consistently  vith  an  Mllicrence 
to  that  rale  of  intwmaCional  lav.  It  never,  of  couise,  wonld  be  supposed  by  any  bellig- 
«Tent  that  if  he  might  baild  ships,  if  he  might  bay  ships,  if  he  might  equip  nhijm  witliin 
the  neutral  territory,  he  vas,  tneretbie,  to  be  at  liberty  to  use  them  hostilely  vithiu 
the  same  territory.  Certainly  the  esse  was  not  one  which  was  left  nnprovided  for  by 
international  lav,  and  I  do  not  think  it  will  be  fonnd  that  there  is  anywhere  the  least 
trace  of  an  idea  that  to  meet  such  an  evil  as  that  speeiSoally,  not  to  say  iriiigly  or 
mainly,  legislation  was  necessary.  Now,  my  learned  Mend  having  referred  to  those 
two  rules  of  international  law,  proceeded  to  deduce  tcom  them  his  own  corollary ;  and 


in  order  to  do  him  justice,  perhaps,  it  might  be  as  well  that  I  should  refer  to  what  b 
sold  upon  that  point  in  his  own  language.  It  is  at  pages  79  and  90'  of  this  report.  H 
S^d :  "  What  would  be  the  conclusion  which  we  naturally  should  draw  from  these  tnlt 
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S^d :  "  What  would  be  the  conclusion  which  we  naturally  should  draw  from  these  tnlea 
as  te  the  oonrse  which  monicipal  legislation  might  be  expected  to  take  V  Then,  nfler 
speaking  of  the  definition  of  the  liue  oataide  the  dominions  of  a  state,  and  of  tbe  tliree- 
milerule,  he  proceeds:  "Than  we  find  that,  aoc<irding  te  the  rules  of  International  law, 
it  Is  allowable  to  a  neatral  state,  and  to  the  snl^ects  of  a  neutral  state,  to  carry  and  to 
deliver  onUide  that  line,  or  inside  it,  any  of  those  articles  which  are  called  contraband 
of  war,  gnns,  ammunition,  shipa,  or  any  other  artlole  which  may  be  supi>osed.    Inter- 
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national  law  also  holdn  tbnt  yon  miaht  bring  a  ship  to  the  ontAide  of  that  boandaiy 
vhererer  it  is  drawn ;  tbat  you  miriit  carry  from  the  neutral  state  Kniis  and  ammuni- 
tion, and  warlike  Bnppliea  of  every  Idnd,  and  deliver  them  into  the  ship  outside  the 
bonndary,  subject  to  the  right  of  captnre  ;  the  other  belligerent,  if  so  disposed  and  so 

able,  miglit  intercept  the  supplies,  might  capture  the  ship,  and  might  seize  the  articles 
as  .coutmliand ;  but  subject  to  that,  the  act  might  be  done  without  any  offense  agaiuat 
the  principles  of  international  law.  Bat  then,  on  the  other  hand,  international  law 
saya  you  must  not  originate  on  the  neutral  territory  any  proximate  act  of  war ;  you 
must  not  issue  out  of  the  neutral  territory  with  a  ship  which  shall  be  prepared  to  conl- 
niit  hostilities."  And  a  little  afterwatd,  at  page  82,  he  goes  on  to  say:  "The  bellig- 
erent would  say  to  the  neutral  power, '  Now  we  must  have  an  uuderstandtng  about 
this ;  you  say  that  your  neutral  territory  is  to  bo  inviolate,  I  agree  to  that.  I  nave  uo  - 
right  to  go  inside  youi  territory  and  cut  out  e,  ship  which  I  see  arming  and  preparing 
there  to  commit  hostilities.  I  caunot  violate  your  territory.  If  I  went  mto  one  of  your 
harbors  to  do  that  you  would  object  to  it,  and  would  prevent  it,  and,  in  an  international 

?oiut  of  view,  I  could  not  claim  a  right  to  do  it.'  But  then  the  belligerent  would  say: 
ou  ou  your  part  must  take  care  that  what  posses  out  of  your  territory  shall  pass  oat 
in  such  u  state  as  that  I  shall  have  a  Mr  cbanoe  of  captunQg  ot  dealing  (if  I  am  enti- 
tled to  capture  or  to  deal  with  it)  witii  that  which  comes  OQtnde  your  territory  without 
il9  having  occupied  itself  within  your  territory  by  preparing  Itself  for  aggreswon  upon 
me,  so  t]).it  when  it  comes  out  of  yont  ten-itory  it  sball  Dot  come  oat  as  a  ship  which  I 
have  to  cope  with  as  a  ship  of  war,  but  aa  an  article  of  property  which  miKht,  if  it 
could  escape  luy  watchful  care,  Hfld  its  way  into  the  port  or  toe  posoesaiou  of  another 
bellLgerpiit,  but  ea  to  which  I,  in  my  turn,  have  a  right  to  the  chance  of  capturing  it 
'  and  taking  it  before  it  could  commence  hostilities  against  me.'  That  would  be  a  very 
natural  course  for  a  belligerent  to  take,  and  very  natural  language  fur  a  belligerent  to 
hold,  BTid  it  is  language,  the  sense  and  wisdom  of  which  it  is  impossible  to  dispute. 
Therefore,  my  lot<ls,  1  should  say,  aprion,  that  what  we  should  expect  to  be  the  course 
of  muuicipal  legislation  upon  the  snt^ect  would  be  some  legislation  which  would  guard 
against  that  evil  which  I  have  endeavored  to  point  out,  and  which,  bv  way  of  restraint 
uiKin  the  subjects  of  the  neutral  power,  would  prevent  its  subjects  domgthat  of  which, 
ill  the  luni^ago  that  I  have  emleavored  to  convey,  the  belligerent  might  complain." 
Now.  my  lords,  that  is  extremely  ingenious,  but  absolutely  without  foundation  on 
the  principles  of  international  law.  1  have  no  doubt  it  is  perfectly  tme  the  belligerent 
would  practically  complain  whenever  he  was  sufloriog  danger  or  damage  from  opera- 
tiouB  ot  that  kind  ogDinst  which  the  foreign  enlistment  act  is  directed  if  they  were 
carried  i>d  under  the  observation  of  the  government  openly  in  a  neutral  country.  But 
as  to  those  Hue  distinctions  about  the  boundary  line,  and  about  its  not  being  pennis- 
sible  by  international  law  to  carry  a  ship  up  to  the  boundary  line  from  the  neutral 
territory  in  such  a  stat«  that  the  moment  she  crosses  it  she  may  be  in  a  condition  to 
commit  hnstilltiee;  as  to  the  chance  of  capturing  it  or  deaUug  with  it;  and  the  right 
whicli  the  other  belligerent  has  to  require  that  the  neutral  should  send  the  ship  over 
tLe  Unc  in  such  a  state  that  she  may  be  captured  or  dealt  with  without  being  able  to 
defend  herself;  it  is  purely  an  imagination  uf  my  learned  friend's  mind.  I  auderatand 
why  his  imagination  took  tliat  direction,  because  he  wanted  to  invent  a  rule  of  inter- 
national law  to  square  with  his  theory  of  the  act,  and  at  the  same  time  to  take  off  the 
edge  of  some  practical  orgumente  oxainst  his  general  conclusion.  But  I  have  a  very 
short  answer  to  that,  and  that  is,  (hat  it  is  as  plainly  justiG able  (putting  mnnicipol 
luw  nsiilu)  by  international  law  to  deliver  a  contraband  article,  or  a  congeries  of  con- 
trabsnil  nrticles,  in  the  neutral  territory  itself,  within  the  neutral  watars,  aa  it  is  on 
any  part  of  the  line  ontside.  And  not  only^  do  I  say  that  as  a  general  proposition,  but 
I  am  able  to  illustrate  it  with  regard  to  this  particular  matter  of  an  armed  ship.  My 
101^18,  tlie  American  authorities  that  your  lordships  will  hear  of,  if  you  have  not  heard 
of  them  already,  and  other  anthorities,  too,  all  say  that,  municipal  legislation  apart,  a 
ship  completely  armed  and  equipped  may  be  sold  within  the  neutral  territory,  and  that 
the  belligerent  hsa  no  right  by  any  settled  rule  or  prinoiple  of  international  law  to 
complain  of  it.  For  the  purpose  of  this  distinction  of  my  teamed  friend,  what  differ- 
ence in  the  world  is  there  between  a  ship  constructed  here  and  a  ship  sold  hereT  Why, 
suppose  a  ship  ready-made,  made  merely  as  a  mercantile  speculation  by  the  builder, 
that,  1  hi^Ueve,  is  a  case  not  touched  in  any  way  by  the  foreign  enlistment  aol ;  whether 
it  be  or  not  is  not  the  present  question.  But  putting  the  foreign  enlistment  act  and 
m:]nici)>al  legislation  out  of  the  qnestion,  if  this  rule  of  international  law  which  my 
Icami'il  friend  Sir  Hugh  Cairns  invented  for  the  purpose  of  his  argument  in  order  to 
moke  tlie  two  things  m.  togetlier  existed,  it  is  perfectly  plain  that  no  ship  ready  armed 
and  equipped  could  be  delivered  within  the  neutral  wat«rB  so  that  she  might  pass  out 
ready  for  action  if  she  mat  the  enemy  on  the  sea  without  giving  a  right  of  reclamation 
to  the  foreign  government.  Is  that  the  doctrine  of  American  writeral  I  will  refer 
your  lordships  to  a  short  passage  in  Wheaton's  History  of  the  Law  of  Nations,  New 
York,  lirst  e<lition,  page  312,  in  whioh  he  treats  the  proposition  as  one  only  to  be 
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•poken  of  vith  tsontempL  He  is  tiiere  speaking  of  a  controrenjt  between  two  Italian 
Jariste,  Lampredi  and  Oaliuil.  Oneof  tbem,  Lampredl,  beregaraJi  Maperaon  of  soms 
tepatatioii  and  leaminc,  while  Galiaui,  the  other.  Is  a  penon  whom  he  thinki  very 
lightly  of  indeed.  I  bdievo  we  Snd  this  very  point  touched  there:  "Lampredi  then 
proceeds  to  oonsider  an  idle  qneetion  raited  by  Galiaui,  'whether  the  conventional  law 
of  nationB  interdicting  the  trade  with  the  enemy  in  artioles  cantTftband  of  war 
extends  to  the  sale  of  the  same  artiolee  within  the  neutral  territory  1  Galiani  pretends 
that  it  does ;  and  that  a  ship,  for  example,  boilt  and  armed  for  war  in  a  neutral  port 
cannot  be  there  lawfully  sold  to  a  belligerent.  Lismpredi  takes  a  great  deal  of  super' 
fluouB  pains  to  fortify,  both  by  reason  and  an  appeal  to  the  authority  of  treaties  and  of 
preceding  public  jurists,  his  own  opinion  that  the  transportation  to  the  eaem^y  of  con- 
traband articles  atone  is  prohibited;   but  that  the  saw  of  Buob  artioles  within  the 
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._e  trade  in  contraband  of  war  within  the 

_, , . le  was  the  only  example,  during  the  war  of  the 

American  Rorolntion,  of  a  neutral  state  absolutely  prohibiting  mob  a  trafflo.  Naples 
only  prohibiting  the  building,  for  sale,  of  Tsssels  of  war,  and  the  exportation  of 'other 
ctmtniband  articles;  while  Tnscany  permitted  her  subjeetA  to  continne  their  accus- 
tomed trade  in  snob  articles  both  witbtn  the  territ^ny  and  for  exportation,  subject,  in 
the  latter  case,  to  the  belligerent  right  of  seizing  contraband  goods  going  for  the 


^fference  whatever  for  the  pnnKtse  of  the  distinction  whether  a  ship  ready  made  is  sold 
or  whether  she  is  mann&otnred  and  delivered  under  an  order.  So  far  ae  that  goee,  wid 
l»fii™  t™  mme  to  the  foreign  enlistment  act  and  its  constmctlon,  I  entirely  anbaoribd 
g  winch  fell  ^m  the  learned  lord  chief  baron  at  the  trial,  that  it  could 
erenoe  whether  there  was  a  sale  of  a  thing  roady  made  without  a  previous 
.  .  a  delivery  under  a  contract.  No  doubt  if  no  legislation  made  a  ditFerenoe 
there  wonld  be  none.  And  most  ossnredlr,  as  far  ae  the  ri^ht  of  foreign  belligerent 
countries  to  complain  is  concerned,  it  is  perfeotlr  plain  that  if  they  cannot  complain  of 
B  shh>  ready  armed  and  equipped  being  aold  and  delivered  In  a  neutJal  port,  and  crossing 
tlie  Biintier  water  ready  uumediately  to  engage  with  any  ship  she  may  meet,  of  course 
I  do  not  mean  going  in  pursuit,  because  that  falls  under  another  consideration  ;  if,  I 
nay,  foreign  belligerent  oountries  could  not  complain  of  that,  neither  could  tbey  com- 
plain because  the  ship  is  constructed  under  oirGnmBtances  like  those  which  we  have 
been  considering,  and  crossee  in  a  condition  to  resist  any  att«mpt  to  make  a  capture  of 
hnr.  But  the  truth  is  that  there  is  no  connection  whatever  between  my  learned  friend'a 
liaes  on  this  part  of  the  case  and  his  conclDslon.  Hia  two  roles  of  international 
,  propeiiy  understood,  are  quite  sound  as  far  as  they  go,  but  they  do  not  conduct 
you  to  the  coBclueioa  that  there  is  an  obligation  antecedently  to  munioipat  legislation 
opou  uiy  neutral  oonntr;  to  prohibit  that  part  of  the  trade  of  its  subjeote  which, 
wnatever  constmctlon  yoa  may  put  upon  this  act,  ia  prohibited  by  the  fbreign  enlist- 

And  I  venture  to  say  that  it  will  be  a  deep  and  most  serions  misfortune  to  this 
country,  and  to  all  other  countries  in  a  similar  position,  If  sncb  a  doctrine  should  at  any 
time  receive  the  sanction  of  yonr  lordships'  authority,  because,  -what  would  of  course 
be  the  imtnediat*  conseqnencet  Why,  that  whenever  ships  prepared  for  war  have 
actually  crossed  the  frontier  and  have  not  been  stopped  under  sncb  clrcnm stances,  some 
color  wonld  be  given  to  those  demands  which  have  hiUierto  been  treated  as  extravagant, 
xmreaaonablo,  and  utt«rly  without  fbundation  In  the  doctrines  of  International  law,  fbt 
eompensatiou  and  reparation  for  all  the  damage  which  ships  so  cioaslQg  tUe  frontier 
line  might  conuuit. 

I  pass,  my  lords,  from  that,  and  befbre  I  present  my  own  view  of  the  mischief  of  the 
statute,  and  consider  what  is  the  tme  connection,  as  far  ae  there  Is  any,  between  ques- 
tions of  international  law  ond  tliat  statute,  1  think  it  will  be  oonvenient  that  I  sbonld 
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■hortly  refer  to  his  lordship's  ruling  upon  the  correqtonding  point,  becanse  tliis  argu- 
ment of  my  learned  friend  Sir  Hugh  Cairns  appears  to  me  certainly  to  have  that 
anppcrt,  which  1  am  very  tar  indeed  from  undervaluing,  which  any  argument  may  bave 
that  coincidee,  to  a  certain  extent,  with  paasages  in  a  Judgment  or  charge  of  a  learned 
Judge.  It  is  one  of  the  things,  my  lords,  of  which  we  respectfrilly  complain  in  this 
■nimning  Qp  and  mliug  of  the  lord  chief  baron;  that  bis  linilBhip  has  made  arbitrary 
Msnmptions  as  to  the  connection  between  the  general  permission  of  contraband  trade 
by  international  law  and  the  oonstmction  of  this  statute  with  respect  te  ships.  And  I 
frill  ask  your  lordships  to  permit  me  to  refer  you  to  the  passf^ces  of  that  ciiarge  which 
contain  those  assumptions.  There  is  one,  my  lords,  at  page  339,*  which  I  will  not  dwell 
npon.  It  merely  states  tbegeneral  rule  oa  to  the  right  of  trade  in  contraband,  adopting, 
J  think  from  Chancellor  E^nt,  that  passage  to  the  effect  not  only  tJiat  no  nation  u 
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lords,  wo  ah  entirely  agree  that  ghips  m         '    '  ..>....  ... 
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baand  to  prohibit  ctHmneraUl  adveatnret  in  contoahand  of  war,  bnt  I  think  also  the 
Oaa  in  which  he  naea  the  exprsHiiion  open  to  oriticisni,  that  the  right  of  a  nentral  to  trane- 
port,  Mid  of  a  hostile  power  to  Beiie,  are  confl loting  rights.  Hi*  lordship  refers  to  Uioae 
Mitlu^ties,  upon  which  I  make  at  present  no  obserraticn.  Bat  then,  at  page  931,*  he 
takw  up  the  same  aabjeot  again,  and  after  noticing  that  the  word  "  bniloing  "  did  not 
«oeiu  in  the  act  of  Parliament,  which  is  of  oonne  *  tc«7  important  observation,  and 
ODO  which  will  Mquire  caiefol  attention  when  we  come  to  that  part  of  the  snbject,  bis 
lordship  proceeds  thus:  "  Smely,  if  from  Biqningham  either  state  may  get  any  qoantity 
of  deatroctive  instminents  of  war,  and  if  from  toe  Tarions  parts  of  the  Idngdom  where 
gnnpowder  ia  made  they  can  obtain  any  qnanttty  of  that  destmctiTe  material,  why 
BKruii^  *iia*r  Ti^*-  rmt  nitjiuif  uj  h^  aiinni^^  slups  alouo  bs  tbemselves  oontrdband  T"  **" 
■e  not  alone  contraband.  The  expression  " 
^betj 

&r  as  iut«ruational  law  is  concerned,  there  is  no  disCinotion  whatever  between  ships 
and  those  other  thioES.  Bnt  if  tJie  learned  lord  ohief  boron  meuit  to  use  the  word 
"ooutraband"  when  he  said  "  why  shonld  they  not  get  sbipet"  "Whyshonld  ships 
alone  becd'  themselven  oontrabaod  t"  in  the  sense  ot  "prohibited  by  the  statnte,"  (I 
■oppose  that  was  the  sense  in  which  the  word  was  nsed,)  then  I  would  take  leave  to 
Bay,  that  ia  a  matter  of  leglalatloti;  and  that,  as  &r  as  we  find  that  ships  ore  so,  wears 
not  to  endeavor  to  get  out  of  it,  and  to  pare  down  and  fritter  away  the  statute  by 
arfaitraiy  and  false  consttoctions,  beoaaae  it  may  sewn  (thongh  I  think  very  good  rat- 
ions can  be  given  for  the  distinction)  that  one  land  of  contraband  shooid  be  pat  npon 
tbe  some  footing  as  another. 

How  does  his  lordship  proceed  I  "  Now,  gentlemen,  I  will  state  to  von  why  I  pat  the 
qaestioD  I  did  to  the  attorney  geneiaL  1  said,  do  yon  mean  to  say  tnat  a  tnui  oannot 
make  a  vemel,  intending  to  seU  it  to  either  of  the  belligerent  powers  Uiat  reqniieto 
have  it,  to  that  one  which  will  give  him  the  largest  price  fbt  It  t  Is  that  aniftwfol  t 
The  learned  attorney  general,  I  own,  rather  to  my  enrprise,  declined  ^ving  an  answer 
to  a  question  which  I  thonght  very  plain  and  very  clear.  Yon"  (that  is  the  Jary)  "saw 
what  passed.  I  must  leave  yon  to  Jndge  whether  ^ere  was  anything  improper  in  the 
manner  in  which  I  (so  to  express  it)  oommnned  with  Hia  attorney  geuwal  on  tbe  law, 
•0  that  we  might  teally  nnderetand  each  oth^  and  that  I  miuit  have  my  mind 
instncted,  fitted  oat,  equipped,  and  fdmisbed,  if  yon  please,  by  the  oontents  of  his. 
Gentlemoi,  the  learned  attoraey  seneial  deolined  to  aoawer  that  qoMtion.  Bat  I  think, 
by  this  time,  having  read  to  yon  these  matters,"  (that  ia,  tbe  paasagea  from  theAmetioan 
books  concerning  tlie  general  mles  as  to  contraband  trade,)  "  you  ain  lawyeia  enough 
to  answer  it  yourselves.  I  think  that  answer  oiuht  to  be,  'Yes,  a  man  may  make  a 
vessel.'  Nay,  more,  according  to  the  anthority  I  have  Jost  read"  (that  was,  I  think, 
the  case  of  the  Independenoia)  "  he  may  make  a  vessel  and  arm  it,  and  then  offer  it  fbr 
sale."  WeU,  m^  luros,  I  believe  that  to  be  perfectly  tme,  prodded  always  that  it  was  not 
done  with  any  intention  antecedently  to  the  ofibnne  for  sale  such  as  the  statute  strikes 
at.  At.all  events,  it  ia  true  by  general  intemationallaw.  Then  his  lordship  says:  "So 
Story  lays  down.  Bnt  I  meant,  gentlemen,  as  I  said  then,  if  I  had  got  an  afflnnative 
snawer  to  that  qnestion,  to  put  another.  If  any  man  may  bnild  a  ves^  for  the  purpose 
of  offering  it  to  either  of  the  belligerent  powers  who  is  minded  to  have  it,  may  he  not 
execnte  en  order  for  itf  That  would  apparently  refer  to  a  vessel  not  only  built  hut 
armed.  His  lordship  goes  on  to  say :  "  Becanse  it  seems  to  me  to  follow,  as  a  matter  of 
oonree,  if  J  may  make  a  vessel,  and  then  say  to  the  United  States :  '  I  have  got  a  capital 
vessel,  it  can  easily  be  tomed  into  a  ship  of  war :  of  oonise  I  have  not  made  it  a  ship 
of  war  at  present ;  will  yon  buy  it  f  if  that  ia  perfectly  lawfal." 

Hr.  Bakon  CiUNKBtJ.  "If  that  is  lawful!" 

Mr.  Attornkt  Grkkrai..  "  Surely  it  is  lawfal  for  the  United  States  to  say  i  '  Hake 
OS  a  vessel  of  each  and  soeh  description,  and  when  you  have  made  it  send  it  to  ns.' " 
Now,  my  lords,  1  take  the  liberty  of  saying  that  to«  leqiMtr  is  not  obvions  to  my  mind ; 
it  may  be  a  true  intorpretatioD. 

Lord  Chie?  Baron.  I  must  rather  object  to  a  eiitiosl  observation  of  anything  tbat 
ianot  a  direction  to  thejniy,  that  yoa  have  a  right  to  complain  of.  This  is  really  the 
first  time  that  I  haveeverheardaleomed  judge's  direction  to  the  Jury  used  in  thisw^ 
after  being  taken  dowiTin  no  doubt  tolerably  aooorato  short-hand,  but  it  contains  soma 
rather  considerable  mtst^es  and  eorreotions.  Although  oeitainly  it  is  generally 
vr^seworthy,  yet  there  are  raaax  parts  of  it  which  are  open  to  serious  objections. 
Therefore,  except  in  the  matter  of  direction  to  tbe  jnry,  if  yoa  think  it  asehl  to  oixa- 
ment  npon  it,  I  have  no  oUeotion ;  bnt  it  is  notusud-inthisoonrt  to  make  a  short-hand 
writer's  noto  the  sabjeot  of  that  species  of  oominentary, 

Mr.  ATTOJurav  OairaiLLL.  I  regret  it,  my  lord,  if  mv  dnty  shonld  require  me  to  do 
huything  nnnanol,  bnt  I,am  perfeotlv  convinced  that  tne  Jnry  wonld  naturally  receive, 
however  unintentional  oil  your  tordsnip's  part,  impre8Bi<HU  from  mtuiy  of  those  passages 
to  whliA  I  wish  to  coll  attention. 


•BMpscGiae. 


=d.,C,ooglir 


PABLUMEKTiJBT  AND  JOSICUL  AFPEBDIZ,   KO.   XV.         299 

IiOKD  Chief  BiiBOK.  If  yoa  Qank  It  noocMkry,  yon  c&n,  of  conrBa,  do  bo. 
Ur.  Attornky  General.  A^  lord,  I  tlimlE  it  aoaolntel;  neoesssiy. 


Lord  Chiei'  Kirun.  Then  I  should  be  voiy  Borry  to  atop  yoa,  becBiwe  I  bdivre  it  ia 
entirely  owiag  to  myself,  as  presiding  in  this  oonrt,  that  that  wa  are  now  doing  !•  per- 
mitted to  be  done ;  that  is,  to  talce  a  cegnlar  ehort-hand  'writet'H  nota  for  this  purpose. 


Id  the  times  of  those  who  preceded  me,  and  m  loDf[  as  Lotd  Wonlytdals  was  a  nHonber 
of  tliiH  coart,  xach  a  thing  was  not  permitted.  I  think  there  is  con^deiahle  convenienM 
tn  the  modern  practice,  which  I  Itelieve  we  have  adopted  ftom  what  I  oonsider  to  be 
the  better  practice  of  the  conrt  of  eqnity,  namely,  that  of  resorting  to  a  Hhort-faand 
miter's  notes  for  the  very  words  tJiat  were  Tued.  Bnt  most  nnquestionabty  this  line 
of  acgiment  would  not  bare  beea  permitted  if  my  brother  Parke,  now  Lord  Wenleys- 
dale,  nad  been  sitting  in  the  oonrt.  There  are  manj  reasons  whjr  I  may  be  oonsidered 
In  some  measure  as  bavinf^  introdnoed  the  practice,  and  oertainly  I  do  not  mean  to 
oomplun  of  it,  if  you  think  it  neceuary  to  the  Jnstiae  of  tbe  ease  to  resort  to  it  now. 

Ur.  ATTORNitr  Qeneril.  Certainly,  with  all  respect  to  your  lordship,  I  do. 

Lord  Cuiki'  Babon.  Then  I  have  no  more  to  say. 

Mi.  ATTOHNEr  Oknekal.  My  learned  Mends  on  the  other  side  have  refemd  to  the 
short-hand  notes,  and  to  parts  of  your  lordship's  aamming  np,  as  well  as  tbe  test.  No 
donbt  we  Bhal!  know  evuntaally,  and  of  eomw  we  ihaU  take  it  with  entire  defitreuML 
what  youi  lordship  really  moaut  by  aoy  pawagw  that  may  have  been  misunderstood 
in  any  qosrter ;  but  the  jury  by  those  paaeaffes  woold  hare  been  led  to  reeeiTe  ImpM*. 
o  have  Men  Instmeted  in  a  oertain  sense  of  the 


o  suppose  themselves  t 
Btaiui«. 

Lord  CmEr  Baron.  Pray  nnderstand  me  as  sayiai;  distinctly,  that  as  the  praotioe 
was  introduced  by  myee)^  I  certainly  mean  to  throw  no  Impediment  in  the  way  of  the 
fbllest  aaa  that  can  be  made  of  it  for  the  advancement  of  Justice. 

Mr.  Attorkey  Genebai,  My  lords,  I  wish  to  state  this.    (I  am  snre  your  lotdship 


wonld  not  soppose  the  contrary  for  a  moment.)    I  have  not  the  sligbtest  wish  U 
oline  to  receive  from  yonr  lordship  any  coneotion  as  to  any  e:  -  >    " 

in  the  report.    On  the  eontraxy,  I  should  b  "      ' 


lordships  to  be  inoccatately  stated  there,  thiongb  those  d^ota  which  we  all  know  m^ 
creep  into  all  short-Iiand  note*.  I  am  nire  I  should  be  eonr  to  make  an  obaerratiatt 
npon  anything  of  that  kind ;  bat  my  impieeeion  is,  that  in  eabetanoe  the  passue  I  am 
about  to  read  was  what  I  beard  ttom  your  lordship  myself,  uid  what  was  actually  said, 
oameW,  that  it  follows  that  becanse  a  par^  may  sell  a  reaeel  whiob  it  was  said  may 
be  sold,  even  armed,  according  to  the  aatbority  of  Btoiy,  so  he  may  even  execute  an 
order  given  by  one  of  the  belligerent  partieB  for  a  simi^  veesel.  And  then  followa 
tliis  passage:  "Now  the  learned  connsef  certainly  oddieaseil  themselves  very  mnoh  to 
this  view  of  the  matter ;  but  it  was  said, '  But  if  yon  allow  this  yon  repeal  the  statute.' 
Gentlemen,  I  think  nothing  of  the  kind.  What  that  statute  meant  to  provide  for  was, 
I  own,  I  think,  by  no  means  the  protection  of  the  belligerent  powers."  There,  my 
lords,  with  perfect  respect,  I  take  the  liberty  of  saying  that  1  moet  fully  agree.  I  thlnK 
that  upon  the  face  of  the  statute  it  was  perfectly  plain  that  it  was  the  peace  and  wel- 
&re  of  this  realm  that  the  statute  was  meant  to  provide  for,  and  no  person  can  take 
ezc^tioD  to  that.  "  I  do  not  think  their  protectioD  entered  into  the  heads  of  those 
who  iiramed  this  statute,  otherwise  they  would  have  said, '  Xoa  shall  not  sell  gunpowder, 
yon  shall  not  sell  guns.'" 

LoKD  Chief  Baron.  We  have,  in  the  next  seotenoe,  "very  heartily,''  bnt  "heavily" 
'  is,  no  doubt,  the  correct  meaning. 

Mr.  Attorkey  General.  I  am  reading  &om  the  small  book,  because  I  have  marked 
It.  "There  are  places  that  now  and  then  explode  in  different  parts  of  the  kingdom, 
and  which  would  have  complained  ve£y  heavily  if  thev  hod  said,  '  You  shall  not  sell 
pmpowdur,  you  shall  not  sell  arms,'  Why  all  Birmingham  would  liave  been  In  arms. 
But  the  object  of  this  statute  was  this."  I  have  no  doubt  what  follows  was  merely  by 
way  of  illnflt  ration.  At  the  same  time,  it  is  an  Ulostratiou  which  seems  to  me  to  havo 
had  the  anfortnnate  effect  of  representing,  as  if  it  were  a  oomplete  view  of  the  otyeot 
of  tlie  statute,  that  which,  to  say  the  least,  wonld  be  a  view  only  of  some  Incidental 
inconvenience  which  the  stetnte  might  help  to  meet.  His  lordship  says,  "  The  olHeot 
of  the  statute  v/aa  this :  we  will  not  have  oni  ports  in  this  oonmtry  Bul^ect  to  possibly 
hostile  movements :  yon  shall  not  he  fitting  np  at  one  dock  a  vessel  equipped  uid  ready, 
not  being  completely  armed,  but  ready  to  go  to  sea,  and  at  another  dock  closs  by  be 
fitting  np  another  vessel,  and  eqntppmg  ic  in  tiie  same  way,  which  might  oome  into 
hoetiM  oommnuication  iuunediatoly,  poadbly  befoi«  tkey  left  the  port.  It  would  be 
very  wioncif  tbe^did  so,  bnt  It  isapouibui^.  Now  and  then  it  luis  h^pened,  and 
baa  been  me  occasion  of  this  atatate."^ 

IiOSD  Chi£V  Babon.  There  is  an  ranir  there,  beoanae  it  is  quite  plain  from  the  ram- 
ming np  that  that  was  not  IJie  oooaalonof  the  statute;  it  was  one  of  the  oooaaiona 
which  might  give  rise  to  it. 

Mr.  Attdrmey  Gbnskal.  I  have  no  donbt  whatever,  my  lord,  that  &ai  wu  nvi 
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lordship's  intenUon,  bnt  nobody  could  read  the  passage,  as  I  have  already  said,  without 
being  eatisBed  that  althongh  yoni  lordship  would  oot  desire  to  be  onderstood  ax  laying 
down  In  those  terras  yonr  view  of  the  whole  scope  and  object  of  the  statute,  naverthe- 
less,  unfortUQBtelyitwaaso  expressed  to  the  Jary,  or  eipressod  in  a  manner  amounting  _ 
to  that,  fuid  it  wonld  certainly,  I  thini,  produce  the  Impression,  even  upon  the  minds  <H  " 
those  who  would  not  misunderstand  your  lordship  to  a  great  eil«nt,  that  your  lordship 
thousbt  the  only  object  of  the  statute  was  to  prevent  within  British  waters  those  son 
which  may  be  called  direct,  or,  as  my  learned  friend  calls  them,  proximate  acts  of  hos- 
tili^  ;  that  enoh  acts  as  aro  in  truth  hostile  collisions,  or  movements  leading  to  hostila 
collurions  shortly  and  at  a  slight  distance  &om  our  territories,  so  that  you  may  say  tha 
attack  began  within  our  waters.  But,  my  lord,  I  take  the  liberty  of  observing  that  the 
whole  tendency  of  the  passage  wbiob  T  have  read  is  a  misleading  tendency,  suggettiog 
this,  that  there  is  no  reason  in  the  world  why  ships  should  be  in  a  different  position  from 
other  contraband ;  and  in  point  of  fact  his  lordship  must  have  been  understood  to  say, 
I  do  not  tliink  they  are  j  I  think  the  statute  was  only  meant  to  prevent  hostile  opera- 
tions of  ships,  or  tbat  which  might  lead  to  hostile  operations  of  ^hips  within  oni 
waters,  and  to  prevent  that  species  of  breach  of  the  peace — to  prevent  that  which 
would  be  a  breach  of  the  peace,  or  a  violation  of  our  territory  by  hostile  cr^rations; 
and  it  had  not  any  sncb  large  intent  and  object  as  would  Justify  a  distinction  being 
made  by  legislative  enactoieut  between  the  position  of  ships  generally  and  tlie  powtioQ 
of  ot^r  contraband. 

My  lord,  I  venture  to  think  that  this  was  an  enoueous  and  a  misleading  view  with 
respect  to  the  object  of  the  Btatnte,'Bnd  I  will  now  take  the  liberty  of  presenting  my 
Tlew  of  the  object  of  the  statute,  derived  mainly  from  the  laugnuge  ol^the  preamble 
and  from  the  proviaious  of  the  statute  itself.  Now  I  take  first  the  preamble,  nnd  I  find 
that  the  preamble  expresses  the  mischief  which  was  to  be  prevented  thus.  It  speaks 
l>oth  of  the  "enlistment  or  engagement  of  his  Majesty's  subjects  to  servo  in  war,"  and 
of  the  equipping  and  fitting  out  and  arming  of  vessels  "for  warlike  operations  in  or 
againat  the  dominions  or  territories  of  any  foreign  prince,"  or  "  acainst  the  ahips,  goods, 
or  merchandise  of  any  foreign  prince,"  or  bis  subjects,  as  prejudicial  to  "  and  tending 
"  to  endanger  the  peace  and  weljiire  of  this  kingdom."  And  I  find  that  fbo  statate 
follows  out  that  preamble,  in  the  sebond  clause,  by  prohibiting  the  cnlistmont  In  any 
part  of  the  world  in  tJie  servioe  of  any  foreign  priuoe,  without  his  M^esty's  license,  or 
on  board  any  ship  "intended  to  be  used  for  any  warlike  puri>08e,"  (I  take  one  eipre«> 
ston,  whioh  is  sufficient  for  me,)  "of  any  natnral-bom  subject  of  the  Crown."  The 
latter  part  of  the  aaroe  section  also  prohibits  the  hiring  or  procuring  by  any  person 
whatever,  whether  natnral-bom  subject  or  not,  within  the  realm,  of  any  other  nersoD, 
whether  a  natnral-bom  anbject  or  not,  to  act  aa  an  officer,  soldier,  or  sailor  in  the  land  or 
sea  service  of  any  foreign  prince,  or  agree  to  go  to  or  embark  fcota  any  part  of  the 
dominions  of  the  Crown  of  England  in  order  to  be  so  employed  elsewhere. 

Bo  that  when  we  take  tbe  anojeot  of  enlistment,  we  find  it  is  perfectly  plain  npon  the 
flice  of  the  atatnte  that  there  are  no  proximate  acts  of  war,  whether  within  onr  own 
territory  or  which  conid  tend  to  the  violation  of  onr  territory,  which  are  alone  aimed 
at ;  but,  on  the  contrary,  the  net  ia  thrown  as  wide  as  the  entire  world,  and  the  statute 
deals  with  enlistmente  by  natural-born  British  anbjeota  anywhere,  and  it  deals  also 
with  the  procuring  In  the  realm  of  any  persona  whatever  not  only  to  enlist,  but  to  agree 
to  go  or  embark  from  any  part  of  Me  M^eety'e  dominions  with  the  purpose  to  engage 
themselves  or  enliat  elsewhere. 

Then,  my  lonl,  the  same  act  oontaina  the  clanses  we  have  to  conaider  upon  the  enl>- 
ject  of  the  equipment  of  vessels.  I  say,  that  upon  the  face  of  the  preamble  and  clauses 
taken  together,  a  mischief,  aa  large  as  words  could  describe,  is  pointed  at  as  not  anffl- 
cienti  J  prevented  hy  existing  laws,  namely,  a  danger  to  the  peace  and  welfare  of  this 
kingdom;  and  the  clanses  which  follow  prove  that  that  is  a  danger  which  it  is  supposed 
may  arise  trnm  acta  of  the  anl^eots  of  the  Crown  not  only  within  British  temtory, 
bnt  beyond  British  territory,  as  to  one  at  least  of  the  two  matters  with  which  the  aot 
deals.  It  is.  therefore,  quite  impossible  to  cireumscrilie  witliin  any  such  narrow  limits 
as  baa  been  imagined  tbe  general  object  and  the  general  policy  of  the  act. 

Now  lot  me  state  t^  your  lordships  what  I  think  is  tbe  Just  conclusion  to  be  drawn 
from  the  act  itself,  with  aU  suoh  r^erence  to  extrinsic  facts  of  history  as  may  be  adiulB- 
eible  aa  to  its  object.  I  understand  the  fact  to  be  this,  that  the  act  was  considered 
neceaaary  in  order  to  enable  the  sovereign  of  this  country  to  take  the  meosoree  whiclt 
were  or  might  be  useful  to  preserve  the  peace  of  the  kingdom  and  to  avoid  entangle 
roents  with  foreign  powers.  It  was  not  t>ecanBe  foreign  powers  had  byeatabllwed 
intemBtinnat  law  a  right  to  demand  it ;  bnt  because  we  knew,  in  the  ufairs  of  men, 
that  the  demands  of  foreign  powers,  and  the  differences  which  might  ariae  with  them, 
were  not  limited  by  abstract  a  priori  notions  of  absolute  right.    It  was  to  avoid  eotan- 

gemente  and  diEBcolties  of  that  sort  that  the  Crown  asseited  its  nnqucstlonable  right 
compel,  in  those  matteia  wliich  tbia  statute  defines,  under  penalties,  the  observance 
by  its  own  subjects  and  by  foreigners  within  the  realm,  of  that  neatrality  whioh  tbs 
sovenlgn  UmaeU  desiied  to  obaerve.  (^  i^-^f-tnlr' 

r,  cjjzed  by  Vjl.Jt.jy  It 
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And,  m;  lords,  it  is  vwj  plain  what  sort  of  evils  would  arise  if  these  proliibited 
tUngs  were  allowed  to  so  on.  la  it  not  in  itself  manifest  that  enlistments  of  men  and 
equipmontei  of  ahipa  wltuin  the  loalm  might  tend  to  fomeut  tUose  wars  as  to  wliich  the 
sovereign  was  neutral  f  And  that  the;  misht  tend  b^  fomenting  those  wars  to  iutro- 
duca  complicationB  and  difBciiltiea  which  otherwise  might  not  aiise  t 

la  truth,  m;  lords,  elpeiienoo  has  shown  with  regard  to  both  these  snbject-mattera, 
tbo  enlistments  of  men  and  anna,  and  the  eqaipments  of  yeasols,  that  tlieea  things  are 
liable  to  happen  when  there  are  large  bodies  of  people  within  the  state  not  so  neutrally 
disposed  as  the  sovereign,  when  feeling,  opinion,  or  whatever  else  may  be  the  cause, 
leads  to  strong  sympatmes  within  the  realm  on  the  part  of  numbers  of  the  snbjccte 
with  some  foreign  belliKerent  power.  No  bett«r  illnstration  can  be  desired  than  that 
ivhich  is  fiimished  b;  the  circamstanceB  nnder  which  our  act  passed.  Your  lordships 
all  tecolleot  the  strong  epnpathy  which  was  felt  within  the  realm  with  the  revolted 
Spanish  colonies.  The  idea  of  suiy  succor  going  from  the  realm  by  enUstmonts  of  men, 
or  equipments  of  veseelit,  to  Spain  against  the  revolted  ooloniee,  was  one  from  which 
the  public  feeling  was  entirelv  abhorrent.  And  therefore  it  is  obvious  that  this  kind  of 
thing  is  likely  to  happen  if  thuro  is  no  restraint:  while  Che  sovereien  profoasee  uentrol- 
ity  l£e  people  ma;  be  acting  uoneutrally,  or  large  bodies  of  people  may  be  acting  ia 
such  a  maunor  as  to  eiLpoee  the  country  at  lai'ge,  in  reajjoct  of  which  the  aovereiffD 
Eepreaents  all  the  people,  to  a  suspicion  of  willfully  couuiving  at  and  iiarticipating  la 
systematic,  unneutral  conduct  on  the  port  of  the  subjects,  in  spite  of  the  neutrsSty 
which  the  state  itself  professes. 

And  this  is  likely  to  happen  with  regard  to  this  class  of  actions  in  a  manner  not 
like  the  case  of  ordinary  contraband,  as  I  will  show  you ;  and  it  is  pointed  at  on  the 
fece  of  the  statute.  Ir  there  bo  a  war,  in  which,  though  the  sovereign  of  Great 
Britain  professes  neutrality,  vat  agreat  number  of  the  subjects  act  in  a  manner  directly 
contrary  to  it  and  supply  a  force  by  enlistments  of  men,  (I  take  that  as  an  example,) 
by  organizing  eipaditions  of  men  to  go  and  serve  in  the  armies  of  the  belligerent 
whom  they  iavor,  or,  which  is  pnictleaily  just  as  noxious,  by  organizing  naval  equip- 
ments, it  is  perfectly  plain  that  the  result  will  be  this :  a  state  of  things  will  bo  pro- 
duced which  alters  the  balance  of  puwor  practically,  and  iu  oousequeuce  of  tiiat  par- 
tiality of  those  Bu1()ects  of  the  neutral  state  as  between  the  two  belligerents,  something 
is  done  which  throws  a  power  from  the  neutral  country  into  the  scale  of  one  of  the 
belligerents  against  the  other,  and  which  makes  the  belligerent  who  sufi'ers  by  it  say, 
I  oare  not  what  your  Vattel,  or  Grottna,  or  Puffeudorf  may  say;  I  And  that  I  am  prac- 
tically snfiering  from  this,  and  you  call  yourself  neutral,  but  your  subjects  ore  sanding 
navies  and  ore  sending  armies  to  take  port  against  me  in  the  war,  and  it  alters  prac- 
tically the  conditions  of  the  warfare.  80  that  it  is  better  worth  my  while  to  go  to  war 
with  you  too,  aud  to  have  it  out  openly,  than  allow  this  state  of  things  to  go  on. 

Can  any  one  doubt  that  that  is  the  way  in  which  sniih  a  state  of  things  would  work 
practically  as  between  a  powerful  country  and  a  weak  one  I  Let  me  imagine  that  wo 
were  at  war  with  fiance,  and  all  the  private  dock-yards  in  Sweden  and  in  the  United 
States,  and  in  the  Netherlands,  or  wherever  else  they  may  build  ships,  were  at  work 
day  and  nij^ht  to  fit  out  and  equip  vessels  of  war  for  France,  tlien  it  would  be  a  ques- 
tion of  policy,  08  between  us  and  a  groat  power  like  the  United  States,  whether  the 
evil  had  become  so  intolerable  that  it  would  be  better  to  complicate  ourselves  with  an 
additional warwithsopowerfulaconntryrather than toenduro it  Butitnii<^ht,ItUnk, 
be  quite  conceivable  and  possible  that  we  in  that  case,  as  wo,  I  think,  have  done  in  all 
aimUar  cases  iu  the  coarse  of  onr  history,  might  say :  We  will  not  endnre  it,  and  if  this 
goes  on,  we  will  rather  go  to  war  with  you  than  let  war  be  carried  on  practically 
a^inst  UB  from  yonr  stores  nnder  pretense  of  neutrality.    That  we  should^do  that 


with  a  weak  power  like  Sweden,  can  any  human  being  entertain  a  doubtt  These  a:, 
the  dangers  that  have  to  be  provided  against.  A  belligerent  state,  under  those  ciroum- 
etances,  docs  not  stop  to  examine  whether  this  is  a  dealing  in  contraband,  whether  it 
comes  within  the  general  rules  applicable  to  munitions  of  war— to  shot  and  muskets 
and  other  things,  which  are  the  sublectsof  mere  mercantile  dealings.  It  looks  broadly 
at  tbo  practical  mischief  which  it  is  suffering.  It  says,  It  is  in  substance  as  uoxionB 
to  me  as  if  it  were  war  carried  on  firom  your  shores,  and  I  will  not  endure  it. 

The  legislature  saw  that  danger,  and  the  legislature  thought  it  necessary  to  guard 
against  it.  And  if  yooi  lordships  will  observe,  the  language  is,  "may  be  prt^ndiciol 
to  and  tend  to  endanEer  the  peace  and  welfare  of  this  kiugc^m."  Mylords,  the  peace 
and  welfare  of  this  kingdom  would  bo  endangered  eveu  if  snch  difflcultieB  stopped 
short  of  war,  even  if  it  were  merely  a  disturbance  of  friendly  relations  with  other 
countries,  even  if  there  wore  the  seeds  of  future  wars  only  sown  aad  animosities 
engendered.  It  is  perfectly  manifest,  therefore,  that  se  such  occasions  might  tend 
to  produce  such  results,  the  logialatnro  might  most  wisely  take  out  of  the  general 
category,  in  wbicb  it  suffered  other  contraband  dealings  t«  remain,  particolar  kinds 
of  contraband  dealings  and  proceedings  not  previously  forbidden  by  any  kind  of 
international  law  wSatever  on  which  anybody  could  lay  his  finger,  but  which, 
nevBTtbeless,  when  tliey  proceed  to  a  certoin  point,  might  beoomo  so  intolerable 


made  ready  veiy  noon  Dj  the  mobt  easf  means  and  the  mot 
tkke  the  sea,  clear  of  tbe  blockade,  and  by  poBsIbilit;  fvi 
might  gjo)  mnltiplpng  in  inch  ntunbers  tbat   tlte  entire 
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to  tbe  Dfttlona  tbat  anffated  bum  them,  tbat  they  might  be  snppoaed  to  be  likely 
to  reenlt  In  dan^r  to  tbta  kingdom.  Let  me  pnt  the  Hoit  of  onae  which  might  arise, 
and  yonr  loTilahipe  will  aeo  at  once  that  I  am  not  stating  an  imaginary  case.  Let  me 
put  the  OMe  of  a  naval  power  so  strong  aa  to  blockade  all  the  ports  of  tbe  enemy,  so 
tbat  not  a  single  ship  of  war  can  come  ont  of  those  ports.  Is  it  not  a  practical  oanae 
of  complaint,  tbat  in  the  t«nitrOTy  of  some  nentral  power,  secnre  in  her  immanlty  aa 
a  nential,  where  no  attack  could  be  made,  anenala  shonld  be  established,  from  which 
ships  might  be  sent  ont  read;  or  all  bnt  ready,  and,  whatever  may  bo  tlie  qoibbling 
distinctions  which  legal  arguments  may  inttodnoe,  which  will  be  ready  and  can  b« 
made  ready  veiy  soon  by  the  mobt  easy  means  and  the  most  practicable  methods,  to 

._._.  ^-L. _f. ^  .,  .  ^,   ..  _..     .  .  ■  ,     ..      "Uity  j^e  cannot  aay  bow fkr  this 

„  .  ,     „  3  entire  advantage  of  tbe  naval 

snperiimty  possessed  in  tbe  first  instance  by  the  blockading  power  miaht  be  entirely 
destroyed  by  means  of  the  partialitiee  of  the  subjects  of  the  nenti-af  state,  and  an 
asylum  afforded  in  the  neutral  state  for  operations  Hnbstantiallv  bellitfereDt  carried  on 
there  under  the  eye  of  the  belligerent  power,  bnt  in  the  neutral  territory  t 

Now,  my  lords,  I  approach  tbe  matter  a  little  more  closely,  and  I  must,  in  the  first 
plaoe,  demur  to  the  very  strong  things  which  some  people  say  about  ordinaij  contraband 
trade.  I  do  not  propose  to  take  yonr  loidahlpe  into  that  discossiou,  which  yon  wiU 
fijid  most  learnedly  conducted,  I  think,  by  lb.  Duer  in  his  book  upon  Marine  Insnr- 
ance,  as  to  whether  or  no  snch  langiiage  aa  that  which  has  been  rood  from  Chanodlor 
Kent  is  entirely  onexceptionable,  in  which  he  speaks  of  two  confiicting  righta,  the 
right  of  the  neutral  to  carry  contraband  of  war,  and  the  right  of  the  l^igerent  to 
intercept  imd  capture  it.  Kow,  I  apprehend  that,  for  tbe  purpose  for  which  Chancellor 
Eent  MB  used  the  language,  it  was  entirely  aooarate.  He  merely  meant  this :  the  law 
of  nations  does  not  impose  upon  any  nentral  government  the  obligation  of  preventing 
itamerohants  from  carrying  oontraband.  The  law  of  nations  at  the  same  timejnstiflea 
the  belligerent  as  against  the  nentral  in  treating  it  as  hostile  when  they  cateh  it. 
niere  is  no  sanction  beyond  that  which  the  law  of  nations  Imposes;  and  if  there  be 
any  obligation  in  the  matter  elsewhere  than  within  the  sphere  of  the  dominion  of  the 
law  of  nations,  where  a  belligerent  power  can  exercise  acts  of  force,  it  is  an  imper^ot 
obligation.  Mr.  Duer  and  many  others  think  that  it  is  not  a  happily  chosen  phraseology 
to  ezpnoB  such  a  state  of  things  by  the  words  "conflicting  rights,"  or  by  language 
snoh  aa  I  think  I  have  heard  to-day  in  court  fhun  one  of  youi  lordships,  "  penecuy 
lawful." 

Lord  Cbibf  Buion.  At  what  page  is  that  passage  in  Dner  to  which  yon  have 
referredl 

Mr.  Attorket  Grkeoal.  I  have  not  got  the  book  in  conrt,  but  there  is  a  whole 
chapter  upon  the  subject  of  maiiueinsorance  of  contraband. 

Mr.  SouciTOR  Gekeral.  It  is  in  the  first  volnme  of  Duer,  my  lord,  at  page  750. 

Mr.  Attobnkv  Genkiul.  A  similar  erpreesion  to  tbat  has,  I  think,  fallen  from  the 
bench  here ;  and  I  also  say  as  to  that,  with  sincere  respect,  that  I  believe  it  to  have 
been  used  in  the  same  sense;  yet  I  cannot  bnt  tbinkthat  if  it  were  critically  examined 
some  eroeption  niipht  be  taken  to  it-  I  mean  the  expression  "  perfectly  lawftil."  1  do 
not  think  myself  that  those  things  which  are  contra^  even  to  an  imperfect  obligation 
can  be  regarded  as  being  In  strictuBBS  "  perfectly  lawful."  A  neutral  power  would 
sorely  not  snbniit  to  tbe  captnre  of  the  vessels  of  its  subjects  on  the  high  seas,  and  the 
rule  of  international  law  authorizing  that  capture  would  never  have  brun  established 
if  it  were  held  that  tbe  carriage  of  contraband  to  the  ports  of  a  belligerent  is  by  Inter- 
national law  perfectly  lawful.  It  is  lawfnl  in  this  sense,  that  there  iij  no  sanction  to 
enforce  the  law  which  prohibits  it,  except  that  of  tbe  right  of  the  belligerent  power  to 
eeiea.  Bnt  I  apprehend  tbat  in  a  country  where  neutrality  is  profcxHi^  and  where 
the  sovereign  imposes  upon  her  subjects  the  dntj  of  neutrality,  it  ia  not  to  be  regarded 
as  a  thing  entirety  according  to  good  morals,  as  a  thinz  unexceptionable  .ind  absolutely 
right  in  itMlf.  And  that  is  a  consideration  not  to  be  forgotten  when  we  enter  Into 
theee  general  considerations  as  to  the  supposed  favor  to  contraband  trade  which  the 
legislatnre  must  be  imagined  to  have  had  in  passing  this  statute,  and  with  respect  to 
the  sapnceed  desire  not  to  restrict  that  trade.  I  say  that  I  do  not  think  a  contraband 
trade  oi  that  kind  is  r^arded  as  so  absolutely  righteous  and  lawful  even  by  munici- 
pal law,  much  less  by  the  law  of  nations. 

As  to  this  part  of  the  case  perhaps  yonr  lordships  will  allow  me  to  mention  to  yon  a 
passage  in  Bynkeraboek,  chapter Ix,  "Dt  rtatu  belli  internum  \oitta"  which  I  do  tbe 
rather  because  the  passage  was  referred  to  in  a  docoment  which  I  believe  was  not 
oenerally  considered  in  Europe  to  Btai«  the  docttinea  of  international  law  incorrectly. 
I  mean  the  answer  sent  by  the  British  government  to  Mr.  Seward  in  tbe  case  of  the 
"Trent."  The  passage  which  I  refer  to  was  mentioned  in  that  answer  as  oontoining 
perhaps  as  good  an  exposition  as  oonld  be  fhnnd  anywhere  of  the  principle  of  the  law 
of  contraband.  Idonot  know  whether  yonr  Icndshipe  will  follow  me  conveniently  if  I 
read  it  in  the  Latin;  if  not,  perhaps  it  will  be  ocmTeiuent  that  I  should  translate  It  Into 
Bngjiah.  .  -  , 

DigiMzedbyCjOOglC 
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LoBD  Chop  Babom.  We  irill  try. 

Mr.  Attorney  Grnxral.  "  Qmdni  l^Uwr  omati  nottri  ad  amiaoa  nuw,  qMumit  HMfroi 
hMtetftaa^eninlama  a»Ui^H^runt;  anM,viro»,reli([iMr'  Then  lie  goes  on  toany  that 
tha  etatea  geDenl  anawered  that  qneation  in  the  afBimotiTe,  and  contended  for_the 
right  e' 


vouantjtt  lUi  qxam  iilit  partHiu  ttmtwi  aqiiiorti  vtlMquiore*.    Ettmu  id  qnod  modo  ^ie«- 
bam  mm  tantant  ratio  dttiet,  Md  tt  ttMW  inter  omnttftn  fotin  rtctptut.     Quanni*  mil*  liber* 

tiutc  »m  amioont/nhotliiM  aunmtreia,  iu»  tomtit  plaadt  (%t  eapUe ' —  '-'■' ■~'' — ' 

lu  allerutnirK,  hi»  rxbw  juvmiua,  qtiibia  itUmm  aanlra  andeot  tiottt 
ifoit  licet  ifiluT  alterutii  adsAere  so,  qwibut  in  beUo  gertndo  wut 
arma,  et,  guontntpronipMw  te  MIt>  «nu,  miMa.  OpUmo  jt>ni*Ut 
kMtiiMnthiHRiftraiMu;  (}«<ii  Mi  rabM  hm  ip*i  tpiMaammodt  tiitbre 


amicor»rahmUbM  ammerda,  km  tmnm  jrioorif  (■nt  oopUBpruvimo  laiiiu  ottmdim) 

itrum,  Ata  rxbw  juvemtu,  qtiibia  itUmm  aanlra  andeot  tutttTM  inHnuttur  tt  fottatw. 

Ifon  (ioef  igituT  alterutii  adsAere  so,  ^aitau  la  beUo  fcmulo  opiu  faiM;  «l  *■)>(  iormenta, 

'  ~  "  "       HTs  MterdtohtM  of,  ««  ^iild  «i?nm 

'»  tiubrmttr  omicit  nMtrf*  teltuja 

Toot  lordahipe  olMerre  that  thow  words  oorei  the  whole  gnmnd  of  oontrabacd  of 
war,  cauDOD,  aims,  and  Boldiera,  the  moat  omAiI  of  all  thJugB  in  war.  Shipa  are  not 
meirooned ;  of  cottrae  they  would  come  under  the  aame  principle ;  «dA  the  pronibition  of 
anoh  trade  by  intetnational  law  is  atated  to  be  npon  the  groimd  that  thow  who  engage 
in  it  appeal  themselvet  in  a  manner  to  takepait  In  tlie  war,  and  to  make  war  npon  » 
nation  with  whom  their  atate  ia  at  peace.  iJiat  is  tlie  gnmnd  of  the  right  of  oiqwiue; 
and  no  doubt  it  is  equally  true  that  the  ri|rht  of  captuze  is  the  only  goieral  saoetam 
that  is  to  be  found,  and  that  municipal  law  doee  not,  generdh  speaking,  interfere  witii 
the  carriage  of  oontraband ;  and  still  more,  tiiat  it  is  settled  amone  nations,  that  no 
bdligereut  has  a  rigbt  to  require  any  other  nation  to  pass  mnniclp^  laws  to  interfere 
with  it.  But  it  is  eqaally  clear  that  the  right  of  captoie  tests  upon  the  iotrinsio  ille- 
irality  of  the  thing  by  the  law  of  nations ;  and  that  the  principle  of  that  illegality  ia 
Qiat  it  ia  a  participation  in  the  war  VMiUsmmodo.  And  amouK  the  things  tnat  are 
mentioned  by  B.vnkeraboek,  and  which  aie  tH  pnt  by  him  under  one  category,  yon 
will  find  that  miliia  are  one.  Hie  forei^  enlistment  aot  takes  wuliitt  out  of  uiat  cate- 
gory, and  says  that  the  onlistment  of  icMdiera  ia  a  thing  which  ahaiU  not  be  done.  It 
says  they  are  a  particularly  nozions  species  of  contraband,  m  to  which  the  peace  and 
weUara  of  the  r^m  may  be  endangered,  if  they  are  left  simply  upon  the  general  power 
of  a  belligerent  to  deal  with  Hmoi  himself;  and  therefore,  our  law  steps  in  and  deal* 
with  them.  Then  why  should  it  not  also  deal  with  ships  upon  a  similar  principle  f  I 
tbiuk  I  am  at  liberty  to  say  that. 

Bnt,  mylords,  if  I  do  not  mlsunderatond  them,  tlie  authorities  to  be  found  in  the 
decisions  of  the  common  law  courts  of  this  country  hare  also  recognized  that  principle, 
and  have  treated  the  contraband  trade,  which  npon  the  high  seas  would  be  illegal 
according  to  thu  law  of  nations,  not  as  a  perfectly  ria>hte(raB  and  absolntely  lawful  and 
in  every  sense  innocent  trade,  but  as  a  trade  eoiOra  mnm  mortt,  which,  althono'h  thete 
be  no  positive  law  of  the  land  to  make  it  iMnal,  neTcrtheless  ia  a  trade 


.a  far  discourage  and  dis^>prove  as  b>  give  H  no  aid  or  assistance.  Upon  that 
subject  I  will  mention  to  yonr  toraehlps  two  elassea  of  case&  one  which  has  been  men- 
tioned already,  the  case  of  De  Wurti  m.  Hendrlcka,  tried  before  Chief  Justice  Beat, 
where  peraons,  who  in  this  ooimtiy  had  snbacrlbed  to  a  loan  to  promote  some  foreign 
insurrection  or  rebellion,  were  held  to  bare  entered  into  a^OHitniot  upon  which  they 
oonld  not  recover  j  it  being  perfeotlf  dear  that  it  is  but  as  lawAil  to  raise  moiAy  and 
i>-d  money  aa  it  is  bo  sell  ammunition  of  war,  and  to  sell  ships.  And  then  the  o^>>"' 
'     "    "■'    ■"  ..      .  ~   aswelijpai     "'"  ""       ' 


sutboritiea  are  three — one  in  the  9tb  BamewMl  and  Creaaweli,  page  712,  "  Harratt  t*. 
Wiao;"  the  aecond  "Naylor  ra.  Taylor,"  in  the  same  book,  at  page  718,  and  the  thu"' 
8th  Bingham,  "Uadeiros  m.  HiU,"  at  page  331 — in  all  of  which  it  was  rather  take) 
granted,  I  am  bound  to  say,  than  decided,  beeanae  the  TCtdictB  upon  the  liuita  in 


"  the  aecoud^'Naylorra.I^ylor,"  in  i^e  same  boc^,  at  page  718,  and  the  third  In 

Licts  upo 

..... , ,.  jre  mrored  tliat  uiere  was  a  ship  sent 

out  under  inanr&nce  for  the  purpose  of  mnning  a  Dloekade,  goin^  into  a  blookaded 
port,  there  was  a  legal  prohibition  against  it  l^  the  law  of  naDoua,  and  that  the 

d  conld  not  recoTCT.    I  do  not  thuik  it  was  daeided  lu  thoae  cases ;  bat  I  cannot 

noe  to  make  it  clear,  at 

.    .    .„    .    ._ _..  „ __   .._s  poaaiblc  to  reoovei  n.  ._ 

Biioh  a  contract.  I  will  not  so  into  that,  beoanse  ultimately  it  would  appear  to  tntn 
npon  the  nice  question  which  has  been  much  debated  among  jarista,  aa  to  how  far  a 
mere  ordinary  trade  in  contraband,  not  prohibitad  In  law,  la  to  be  Tefrorded  a ' — 


snlneot,  which  is  that  when  h ., 

tordahips  have  printed  in  Vh/a  book  beSbre  yon- 

LoBD  Chief  Bakom.  The  «aaewhi<di  yon  referred  to  in  the  6th  Bingham  «aya:"It 
ia  no  defense  to  an  aoti<HL  on  a  ohHter-party  for  not  sailing  on  the  Yoyage  toward  a 
port  agreed  on,  that  the  port  was  In  a  state  of  blockade,  if  the  defendant  knew  the  &ct 
at  the  time  of  entering  into  the  charter-party."  If  that  be  a  ocareot  analysis  of  13ie  oaae, 
(whieh  sometimes  these  maiginal  notea  are  not,)  I  do  not  see  that  it  quite  aiBOiutta  to 

^  r     ,„,.,„  Google 
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Mr.  ATTOIt^'EY  Oknbral.  I  do  not  think  yonr  lordsbip  will  find  tiiBt  it  is  a  vary 

LoRi>  CniEp  Babom.  Soroetimea  it  ia  aot.    The  report  of  the  Judgment  of  Lord  Chlrf 

Jnstice  Tiudal  is  this:  "The  case  of  the  Neptnnna,  which  wasoit«d  in  inpport  of  the 
first  objectioD,  eatahlishea  that  it  is  illegal  to  attempt  to  enter  a  blockaded  port  iu  Tio- 
lation  of  the  blockade,  and  that  a^r  notification  of  tbeblockside  theact  of  eailing  to 
a  blockaded  port  with  the  intention  of  violating  the  blookside  ia  in  itaetf  iltegaL  Bat 
neither  that  caee,  nor  any  other  that  can  l>e  cited,  haa  laiA  it  down  that  the  mere  aot 
of  Bailing  to  a  port  which  ia  blockaded  at  the  time" 

Mr.  Attorsev  Gekerai.  That  is  the  point,  my  lord. 

LOKD  Chief  Bakon.  "  Which  is  blockaded  at  the  time  the  voyi^  ia  oommenced  ia 
any  offense  aeaiuat  the  law  of  nations,  where  there  is  no  premeOitat«d  intention  cS 
breaking  the  bloct^ade,  if  it  shall  be  fonnd  to  oontinoe  in  fbic«  when  the  ship  anivM 
off  the  port." 

Mr.  Attornbt  Qeneiui.  Exactly,  my  lord :  that  is  what  I  nndentood  to  be  the  Tiew 


ffiit  jii-iunfiEE  uEHKiiAj^  jcjjtvuj,  iny  lurui  buai.  jb  wiu».  a  uumuvHHU  vt  ire  uie  view 

of  the  court,  and  I  believe  that  you  will  find  the  other  oaae&aa  far  aa  they  go,  conaistent 
with  it ;  but  your  iordshipa  will,  I  hope,  understand  that  I  do  not  want  to  press  this 
matter,  which  ia  very  mnch  beside  the  ultimate  qaeation,  thongh  it  ia  connected  with 
the  introductory  argument  with  which  I  am  now  dealing.    I  do  not  want  to  press  it, 


nor  am  I  wishing  to  obtain  from  yonr  lordships  any  expreasion  of  opinion  on  the  point. 
1  am  only  thinking  that  it  ought  to  be  borne  in  mind,  that  if  any  one  approaches  the 
construction  of  tl^  act  with  uie  idea  that  tiade  in  contraband  generally  is  a  thing  to 
be  encouraged,  and  which  the  law  looks  at  with  approbation,  &at  is  certainly  not  » 
principle  for  which,  bb  far  as  I  can  find,  there  is  anv  authority  in  onr  law,  aud  I  do 
not  think  it  is  a  principle  easily  to  be  reconciled  with  the  rec<w>ition  of  intemation^ 
law,  and  the  acquiescence  of  the  neutral  power  in  thecaptDreoftiMShipaof  itsHDbJeota 
on  snch  grounds.  But,  my  lords,  I  was  going  to  add  to  that  a  reference,  which  I  thinlc 
ought  nut  to  be  omitted,  to  her  Majesty^  proclamation.  Yonr  lordships  will  recollect 
that  her  Majesty,  in  hei  pTOclamation,  of  which  you  have  an  abstract  in  the  book  before 
yon,  at  pages  VI  and  13  of  the  Appendix,  ends  by  warning  her  subjects  in  these  terms: 
After  stating  her  intention  to  be  s&ictly  nentral,  and  inferring  to  the  foreign  enlistment 
act,  she  warns  her  sabJectB:  "That  if  any  one  of  them  shall  presume,  in  oont«mpt  of 
this  our  royal  proclamation,  and  of  oni  high  displeasore,  to  do  any  acts  in  derogatioii 
of  their  duty  as  subjects  of  a  neutral  sovereign,  in  the  said  contest,  or  in  violation  or 
contravention  of  the  law  of  nations  in  that  behalf;  as  for  example,  and  more  especially;" 
then  enlistment  is  mentioned;  "  or  by  serving  aa  officers,  sauois,  or  marines  on  btwid 
any  ship  or  vessel  of  war  or  transport,  of  or  in  the  service  of  either  of  the  said  contend- 
ing parties,  or  by  serving  as  oBIcotb,  saUors,  or  marines  on  board  any  privateer  bearing 
letters  of  marqne  of  or  from  either  of  the  said  contending  parties ;  or  by  engaging  to 
go  or  going  to  any  place  beyond  the  seas,  with  Intent  to  Bnlist  or  engu[e  in  any 
each  service,  or  by  procuring  or  attempting  to  procure  within  her  Mi^esty^  £>minions, 
at  home  or  abroad,  others  to  do  so ;  or  by  fitting  ont,  arming,  or  equipping  any  ship  or 
vessel  to  be  employed  as  a  ship  of  war,  or  privateer,  or  transport,  by  either  of  the  said 
oont«nding  parties ;  or  by  breaking  or  endeavoring  to  break  any  blockade  lawfully  and 
aetaally  established  by  or  on  behalf  of  either  of  the  said  contending  parties ;  or  1^ 
oarryiog  officers,  soldiers,  dispatches,  arms,  military  stores  or  material,  or  any  article 
or  artitiea  considered  and  deemed  to  be  contraband  of  war,  according  to  the  law  or 
modem  usage  of  nations,  for  the  use  or  serviceof  either  of  the  said  contending  parties; 
all  penwna  so  offending  will  incor  and  be  liable  to  the  several  penalties  and  penal  con- 
sequences by  the  said  statute  or  by  the  law  of  nations  in  that  behalf  imposed  or 
denounced."  No  donbt,  as  to  the  law  of  nations,  that  applies  to  the  contraband  and 
blockade.  As  to  the  statute,  that  applies  to  the  enlistment  and  to  the  equipment;  bnt 
her  Mi^esty,  declnriug  her  neutrality,  and  warning  all  her  subjects  under  those  penal- 
ties to  abstain  from  those  unneutral  acts,  it  would  be  a  very  strong  proposition  to  saT 
that  the  les^slatnre  of  a  country,  when  le^stating  on  a  subject  connected  with  thia 
matter,  can  be  supposed  to  haTe  regarded  with  anyltjiriori  favor  the  idea  of  contraband 
trade,  or  to  hare  bad  any  scruple  whatever  in  cutting  that  down  and  restraining  it  by 
penalties  in  any  matter  as  to  which  any  such  couree  was  considered  or  might  be  &emed 
expedient  with  ref^ard  to  the  peace  and  welfare  of  the  kiuKdom.  I  wish  yonr  lordshipa 
to  allow  me  to  briog  under  your  notice  a  uiatt«r  that  ought  not — I  do  not  know  what 
its  nltiroate  bearing  in  yonr  lordships'  minds  may  be — bnt  it  ought  not  to  be  foigotten 
in  the  consideration  of  this  question,  that  when  people  bring  forward  arguments  aa  to 
its  being  right  to  leave  the  trade  in  ships  as  boe  ae  the  trade  in  gunpowdra  and  other 
things  of  that  description,  that  it  is  a  remarkable  Tact  that  this  ia  tbe  present  state  of 
the  jaw  independently  of  the  foreign  enlistment  act,  namely,  that  her  H^eety  has  the 
power  whenever  she  pleases  to  prohibit  every  other  epedes  of  contraband  trade. 

Lord  Chief  Barom.  No  doubt. 

Mr.  ArroRNEY  Oenrrai.  Yes;  bnt  she  has  no  power  by  the  etatate  that  gives  her 
that  authority  so  to  deal  with  a  ship,  so  that  sMpa  are  left  to  be  dealt  with  solely 
nndu  the  foreign  enlistment  act.  i  ~~  t 
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LOBD  CaiKF  Barok.  What  {■  the  etatatet 

Ht.  Attokhbt  Okkkbal.  The  preaent  atatnto  on  the  snhjeet  Is  the  I6tli  (tod  17th 
Victoria,  chapter  lOT,  and  lectioD  150.  It  .is  the  customs  consolidation  act.  This  ia 
the  clanae.  It  is  the  result  of  the  consolidation,  and  in  part  extension,  of  tvo 'earlier 
statntea,  which  I  will  mention  to  jonr  lordahipe  ^ierward:  "The  following  goods 
■»*7i  ^7  prodamatiou  or  order  in  eoancil,  be  prohibited  eithei  to  be  exported  oi  oanied 
ooastwise:  Arms,  ammonitiou,  and  gunpowder,  military  and  naval  stores,  and  any 
articlu  which  her  Majesty  ehall  Judge  eapable  of  being  conrerted  into,  or  made  ossflil 
in  incieamng  the  qnantity  of,  Qiiutary  oi  narol  Btoi«s,  provisiODS,  or  any  sort  of  victnal 
which  may  be  Qsed  as  food  by  man ;  and  if  any  goods  so  prohibited  ahall  be  exported 
from  the  United  Kingdom,  or  carried  coaatvise,  or  be  waterbome  to  be  so  exported  or 
carried,  they  shall  be  forfeited."  That,  I  may  mention,  ia  the  conaolidatlon  and  amend- 
mmt  of  some  earlier  atatntes,  to  whtcE  I  will  give  yonr  lordahipe  the  references  with- 
out reading  them. 

LOBD  Cbikv  Baroh.  I  SDppose  tbey  are  in  the  margin  of  that  act  of  Parliament. 

Mr.  Attokney  Qshkrai.  Are  they,  my  lordf  They  are  not  in  the  margin  of  the 
Mpy  I  have.  , 

LoBD  Cbief  Babon.  Yon  may  find  it  in  the  quarto  edition. 

Mr.  Attobnet  Gkhbru.  I  dare  say  you  are  right,  my  lord.  Bo  that  yonr  lordshipa 
see,  if  at  any  time  it  abonld  appear  to  Her  Mi\juHty  that  considerations  connected  with 
the  peace  and  welfare  of  tlio  Kingdom  may  make  it  expedient  to  prohibit  the  export 
trade  in  gunpowder,  arms,  or  any  other  species  of  monitions  of  war,  her  Majesty  hae 
Qie  power  of  doing  it  by  qidw  in  council,  which  gives  her  over  that  branch  of  the  snb- 
J«ct  a  complete  and  abeolnte  control ;  but  the  statutes  which  give  her  that  control  do 
not  extend  to  ships,  and  if  shine  are  not  dealt  with  by  the  foreign  enlistment  act,  so 
&r  as  they  are  not  a«ilt  wiUi  by  it  they  are  not  dealt  with  at  alL  Accordingly,  yonr 
-lorddiips  were  reminded  by  one  of  my  learned  Mends  of  the  opinion  of  the  judges  in 
FoTteecae's  Beports,  given,  I  believe,  in  the  year  1T2I,  that  her  M^eaty  had  no  power 
to  interfere  with  any  amount  of  supply  of  ships  to  the  Czar,  who  was  then  engaged  in 
war  with  Sweden.  It  is  a  consideration  oertainly  not  unimportant  that  there  is,  per- 
haps, very  good  reason  why  the  legislature,  iaaving  given  bet  Majesty  power  amply 
snfflcient  as  to  all  other  contraband  of  war,  should  nave  dealt  specially  with  shipa. 
Bnt  if  the  statute,  as  regards  sltips,  is  ineffective,  this  most  important  and  most  noxious  of 
all  oontraband  of  war  is  left  in  an  exceptional  position,  and  it  ia  ont  of  the  power  even 
of  the  sovereign  to  prevent  its  being  dealt  with  in  a  manner  which  might  be  preju- 
dicial to  tlie  peace  and.  welfare  of  the  nation.  And  I  could  not  help  being  atmck  with 
a  lemark  which  Sir  Hnch  Cairaa  mad^  when  he  was  adverting  to  tlie  JreqneDtly  re- 
peated expression,  which' I  shall  also  often  repeat  again,  about  oar  ptotslieinginade 
ftisenais  for  fbreign  belligerent  powers:  an  expreesion  whlofa,  I  believe.  Is  accniate  as 
to  that  which  might  take  place  if  to  their  ftll  lengtli  all  the  aignmente  which  yonr 
lordships  have  hMid,  sud  especially  those  from  my  learned  friend  Mr.  Mellisb,  could 
prevail.  He  says  thei«  is  no  limit  to  what  may  take  place  with  regard  to  cannon,  with 
regard  to  rifles,  with  regard  to  every  otlier  species  of  contraband  or  munitions  of  war  j 
that  the  confederate  government  may  at  this  moment  establish  a  Woolwich  of  their 
own — an  arsenal — for  the  mannfacture  of  all  theee  things  here.  I  take  the  liberty  of 
Baying  that  if  I  do  not  entirely  misundeistand  the  principles  of  international  law  as 
applJM  between  government  and  government,  our  govemment  would  have  a  right  to 
■ay:  Ton  shall  make  no  ench  nse  of  our  territory;  we  will  not  permit  a  foreign  govern- 
ment for  a  moment  to  establish  dock-yards  and  arsenals  and  establishments  of  that 
kind  in  this  kingdom;  aad  the  principle  on  wblob  Washington  acted  would  be  dis- 
tinctly applicable  to  sucb  a  case ;  but  if  there  was  a  doubt  as  to  our  government  being 
ftble  to  ^al  witb  anyforeign  govemment  on  that  sul^ect,  here  we  have,  in  the  customs 
oonsolidation  act,  a  statutory  power  entirely  sufficient  to  deal  with  it:  and  none  of 
those  things  could,  nnder  any  such  circumstances,  pass  out  of  the  kingdom  if  it  were 
held  that  the  existence  of  snch  a  state  of  thinss  tended  to  endanger,  as  it  moat  assur- 
edly and  necessarily  would,  the  peaoe  and  welfare  of  the  kingdom. 

And  now  I  wish  to  advert  a  little  to  what  my  learned  friends  have  said  on  the  snb- 

}ect  of  ships ;  at  least,  I  do  not  know  that  they  have  said  it,  but  I  think  I  see  some  trace  o  f 
t  in  what  tell  from  his  lordship  at  the  trial,  as  if  ahlps  were  not  on  any  int«lUgible 
Cunds  to  be  distinguisbed  from  other  contraband  of  war.  Now  let  me  read  to  yaoi 
Iships  a  short  passage  from  one  of  Lord  Btowell'a  Jndgmenta  on  that  snlfjeot,  in 
which,  I  Uiink,  we  may  see  the  elements  and  the  means  of  drawing  a  distinction;  at 
all  events,  we  may  see  very  strong  grounds  for  believing  that  the  legislature  never 
meant  to  show  peculiar  favor  to  that  particular  kind  of  contraband,  and  to  leave  the 
trade  in  it  lees  flecked  and  lees  liable  to  be  controlled  than  the  trade  In  any  other  kind 
of  contraband  may  be,  whenever  it  becomes  dangerone  to  the  peaoe  and  «elfiu«  of  the 
'  kingdom.  I  refer  to  what  was  said  by  Lord  Stowell  In  the  case  of  the  "Biolunond," 
rapOTted  at  page  324  of  the  5th  volume  of  Sir  Christopher  Bobiuson's  Beports.  The 
Mssage  I  Mfa  to  is  at  paoe  331,  but  it  is  not  nnworUqt  to  notice  in  passing  that  the 
uiip  as  to  which  the  question  arose  was  a  ship  which  was  in  mbstanoe,  as  bis  loidsh^ 
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conclnded,  meant  to  be  sold,  after  perfbrming  »  oerteln  voyage,  to  the  enetnf.  Tho 
ship  is  deacribed  at  page  325  tbuH :  as  a  resael  well  adapted— ahe  wai  a  merchant  tmmI 
at  th^  time — well  adapted  for  a  ship  of  var,  and  fi>r  the  aervioe  of  privateering.  I 
thin^  in  anuther  place  it  was  mentioned  ae  "  easily  eonrertlble.''  At  the  bottom  ot 
page  3S9  Lord  BloweU  says:  "It  appeara  that  the  veaMlwasoriglDaUy  built  aa  a  ship 
of  war,  and  wbb  easily  convertible  to  warlike  purpoMa,  uid  it  ia  eS*bliBhed  in  evidence 
that  the  maeter  convereed  nitb  several  pereous  on  this  mbject,  and  disclosed  on  inten- 
tion of  Belling  her  at  the  Isle  of  France."  Now,  how  does  his  lordship  describe  that 
particnlar  kind  of  contraband  T  He  says,  at  page  331 :  "  Here  was  on  avowed  intention 
of  going  to  sell  a  ship  to  a  belligerent,  which  in  time  of  war  is  at  least  a  very  snapicions 
act;  ana  to  do  a  crest  deal  nioni,  to  sell  a  ship  which  the  nentral  owner  knew  to  be 
pecnliarly  adapted  for  pnrpoees  of  war,  and  with  a  declared  expectation  that  it  wonld 
b^  bostilely  employed  oguinat  this  country.  It  cannot  surely,  under  any  point  of  view, 
but  be  conBidered  as  a  very  hostile  act."  "As  a  very  hostile  act,"  your  lordships  obeerve, 
"to  be  carrying  a  supply  of  a  most  powerful  instrument  of  mischief,  of  contraband 
ready  made  up,  to  the  enemy  for  hostile  naCf  and  intended  for  that  use  by  the  seller, 
and  with  an  avowed  knowledge  that  it  would  be  so  applied."  Then  he  speaka  aftt^ 
ward  of  "the  maglignant  nature"  of  snch  a  purpose.  I  agree  that  he  was  deating 
there  with  a  case  which  clearly  fell  nnder  the  ordinary  seope  (tf  intemathmal  law;  bni 
the  description  which  he  gives  of  the  nature  of  that  parUcnlar  kind  of  emitraband  I 
Uiink  in  Itself  indicates  very  intelligible  reasons  why  It  Bhonld  be  thoaght  right  by  a 
conntiy  desiionB  of  preserving  its  neutrality  to  deal  ezoeptlonally  with  that  species  of 
contrabaud.  Tlierels  another  passage,  in  another  of  hie  lordshli^sJadgiDentii,  which 
I  will  also  trouble  yoni  lordships  by  referring  to,  in  ootmoctjon  with  that  observation 
about  arsenals  which  my  learned  friend  maAc  It  applies  only  by  analogy;  it  is  the 
case  of  the  Kladoyen,  which  yonr  lordships  wUl  find  at  page  144,  in  the  finit  volume  of 
Cbrietopher  Hubinson.  The  point  turned  npon  this :  on  the  condemnation  in  a  neutral 
port  of  a  prlKe;  which  was  'boated  as  null  and  void,  on  the  ground  that  a  prize  court 
oonld  not,  except  under  very  special  stipulations  previously  made  between  nation  and 
nation,  consistently  with  the  law  of  nations  be  estahlished  in  such  a  place.  And  the 
observations  I  refer  to,  although  the  station  for  a  prize  oourt  applies  only  by  analogy, 
are  yet  observations  of  which  yonr  lordships  will  immediately  see  the  application  to 
every  other  simitar  case,  where  a  station  substantially  nsefnl  for  warlike  pnrpoees  is 
acquired  and  obtained  by  a  belligerent  power  within  a  neutral  conntiv.  At  page  144, 
Lord  Stowell  says  this:  "Mark  the  consequencee  which  must  follow  from  such  a  pre- 
tended concession;"  (that  is,  a  concession  by  the  neutral  power  to  sDch  a  belligecent  of 
the  right  \io  hold  a  prize  court  within  its  ifmlts;)  "observe  in  the  pnaent  ease  how  it 
would  affect  the  neutral  character  of  the  ports  in  the  North,     if  Franee  oui  station  a 

Judge  of  the  admiralty  at  Bergen,  and  con  station  then  ita  omiMra  t«  carry  in  prises 
Dr  that  iudge  to  condemn,  who  can  deny  that,  to  every  porpose  of  hostile  miaoliief 
gainst  the  commerce  of  England,  Bergen  will  differ  from  DuMleirk  in  no  other  respect 
than  this,  that  it  is  a  port  of  the  enemy  to  a  much  greater  extent  of  practical  mischief  t 
To  make  the  ports  of  Xonoav  the  seats  of  the  ^muA  tribniials  of  tear,  la  to  make  the 
adjacent  sea  the  theater  of  French  hostilities.  It  ^ves  one  belligerent  the  nn&ir  ad- 
vantage of  a  new  station  of  war,  which  does  not  properly  belong  to  him ;  and  it  gives 
to  the  other  the  nnfair  disadvantage  of  an  sictiva  enemy  in  a  quarter  where  no  enemy 
wonld  naturally  be  found."  Vow  let  us  for  one  moment  psnse,  aud  consider  the  nature 
<d  thia  thing.  This  ship  of  war,  my  lords — it  really  might  with  propriety  be  said  to 
be  almost  mor«  like  war  itself— a  moving,  a  living,  and  on  aotive  war  in  itself^  than  a 
mere  instmment  of  war.  It  is  not  a  mere  poetical  figura,  a  mere  poetical  trope,  in 
which  it  was  said  of  a  ship— 

"  She  walks  the  water*  like  ■  tUng  of  tub." 
It  is  practically  true,  and  true  more  especially  of  a  ship  of  w 
where  there  was  ni  ■         .   ,    -  _       -i.  .       ..... 

vateera  and  cruiser., ^^ „ , -■ <  — > 

then,  if  tilings  ate  left  without  lnt«ifei«nc«  to  thnr  natural  omdition,  according  to  tba 
eziating  bwuice of  power  between  those  belligerents^thsre  i*  peace  on  the  high  aoaa ', 
that  whioh  is  spoken  of  In  ifae  preamble  of  this  act.  The  ^pa  and  merchandira  of  the 
belligerent  power  which  has  uie  snperiority  at  sea  poaa  backward  and  forward  o~  ~ 
the  high  seas  without  any  hostile  acts  being  exeraised  against  them.    But  the  momi 


le  high  seas  without  an^  hostile  acts  being  exeraised  agains 
yon  launch  npon  the  high  seas,  ftom  a  nentral  port,  ships  which  ore  either  at  that 
moment,  or  as  soon  aA«r  as  it  can  be  mona^iad,  put  by  means  organised  &om  the  nen- 
tral country  also  into  a  condition  to  commit  hostilities,  you  Introdoce  and  superadd, 
by  operations  of  which  the  neutral  country  is  the  base,  a  maritime  war  where  there 
was  none  before,  and  which  never  could  have  t»ken  place  except  by  those  operations 
00  carried  on  in  the  neutral  cotintry.  Well,  is  there  no  dilTerenDe  l>otween  the  case  of 
inmishiug  shipH  of  war  Hid  the  cose  of  ordinary  contraband  which  is  sent  across  the 
•e^  which  acquires  no  noxlons  power  at  all  until  it  is  delivered  in  the  enemy's  counbT, 
whlob,  on  the  nigh  seas,  is  not  war,  but  mere  commeroe,  and  which  can  only  be  identi- 


PAKLUHEKTABT  JJTD  JUDICUL  APPENDIX,  NO.  XT.        307 

Ited  with  mw  wlien  it  hu  b«en  transported  Into  the  hostile  conntry,  Mid  has  cone 
throagfa  tm  th«  risks  wbicb  it  may  meet  on  the  road  t  Let  me  for  »  moment  Bppfy  to 
the  same  snbjeot  the  test  one  hB«  seen  frequently  HuiMjeeted  as  to  whether  an  adTsntiUB 
Is  a  commerciiU  or  a  warlike  one — that  an  act  of  this  description  is  directed  sKi>ii>^ 
warlike  and  not  against  mercantile  adventurers.  Well,  a  man  who  carries  contraband 
Boioss  the  soas,  hoping  to  nin  a  blockade  or  to  deliver  that  contraband  into  the  bellige- 
rent couutry,  being  a  neutral,  is  obviously  engaged  in  merely  a  commercial  adventure. 
It  does  not  become  a  matter  of  warlike  operation.  It  does  not  become  a  warlike 
operation  nntil,  as  expressed  in  a  speech  of  Mr.  Canniuo's,  "the  elements  of  armament 
Are  combined  "  in  the  conntry  at  which  the  contraband  u  intended  to  arrive.  But  tliia 
ship  is  qnite  a  different  thing.  The  elements  of  armament  are  combined  in  her,  either 
when  she  is  on  the  high  seas  or  in  the  neutral  conntry,  as  the  case  may  be,  and  she  is 
herself^  when  she  takes  the  waters,  to  a  very  gntat  extent  contraband,  ready-made  up, 
as  Lord  Stowell  eimessed  it.  Bnt  ther«  is  aoother  thing  which  makes  the  one  adven- 
ture commercial  The  person  who  is  concerned,  the  uentreJ  carrier,  is  trading  with 
his  own  goods,  for  bis  owa  profit,  and,  till  he  deUver«  them  in  the  marlcet  to  which 
they  are  about  being  taken,  there  is  do  person  concerned  in  that  transactiuo  except  a 
person  whose  purpose  can  l>e  coaimerclal  only.  But  if  the  foreign  govemmeut,  by  its 
agents,  orders  ships  of  war  to  be  constructed  In  a  neutral  country,  and  turns  private 
dock-yards  of  neutral  merchants  in  a  neutral  country  into  its  own  dock-yards,  it  is  cleat 
that  its  adventure  is  warlike  from  the  first.  That  government  is  the  principal  in  the 
transaction.  It  causes  these  ships  to  be  made  and  equipped,  and  for  it  they  are  built 
and  equipped,  and  it  has  no  pnrpose  or  object  whatever  in  view  of  a  oommercial  kind. 
It  is  pnr^y  and  simply  a  warlike  operation  on  the  part  of  that  government,  namely,  to 
acquire  and  to  launch  ttoiu  that  point  of  departure  ships  to  be  used  as  instruments  at 
war.  Now,  let  me  pursue  the  observations  suggeeted  by  these  disttuctiouB  a  little  fur- 
ther. If  this  may  be  done  in  a  single  case,  of  course  it  maybe  done  on  any  scale;  there 
Is  no  limit  to  it.  Whole  fleets,  if  there  be  money  or  credit  to  pay  for  them,  may  be 
provided  by  neutral  subjects;  and  when,  as  I  bave  said  before,  it  is  according  to 
experience  probable  that  the  sympathies  of  the  neutral  country,  or  of  the  people  of  the 
neutral  country,  wilt  preponderate  to  the  one  side  or  the  other,  or  that  the  wants  of  one 
of  the  belligerents  respecting  shipping  will  be  differeiit  from  those  of  the  other,  the 
practical  oonsequence  i^  almost  inevitable,  that  if  that  kindof  thing  went  on  on  a  large 
scale,  yon  would  have  one  party  served  by  means  of  it,  and  the  other  party  suffering 
by  means  of  it;  and  who,  that  nad  the  power  to  resent  and  prevent  by  force  euch  a 
state  of  things,  would  for  a  moment  endure  itt  Now  I  come  to  a  further  illnstratioD, 
and  here  I  am  glad  to  find  myself  approaching  gibund  which  his  lordship  adverted  to 
by  way  of  illu^ratiou  in  his  judgment,  which  I  have  already  mentioned^  Uy  friend, 
Sir  Hugh  Cairns,  made  it  part  of  his  proposition  that  in  order  to  giveno  just  gionnd  of 
offense  to  the  other  belligerent  there  must  be  what  he  described  as  a  chance  of  capture; 
that  is  to  say,  that  the  ship  constructed  and  equipped  in  the  neutral  port  must  not 
pass  the  boundary  line  where  the  territory  of  a  neutral  state  oeases  in  a  condition 
immediately  to  defend  herself  against  capture  and  to  exercise  acts  of  hostility.  I  hava 
already  observed,  my  lords,  and  it  will  be  in  ^oor  recollection,  that  I  find,  independently 
of  his  argument,  no  warrant  for  such  a  distinction.  And  1  illustrated  that  by  the 
case  of  the  sale  in  the  neutral  country  of  a  ship  fully  equipped.  But  put  that  aeldo 
for  a  momeDt.  That  is  what  m^  learned  friend  said.  I  want  to  see  how  that  works. 
Be  added,  or  one  of  your  lordships  did,  that  where  the  territorial  right  of  the  nentral 
oeaaes,  lliere  the  belligerent  right  of  the  belligerent  power  begins.  CousequenUj, 
that  in  order  to  exercise  this  ri^t  of  capture,  the  omisers  and  the  ships  of  war  of  the 
belligerent  power  who  might  suffer  by  the  exit  of  these  vessels  might  be  advanced  to 
the  neutral  line  and  ttmit^to  the  very  boundary — there  lie  in  wait  and  watch,  and  it 
was  their  business  to  do  so ;  that  was  the  chance  they  bad  a  right  to  have — to  watch 
for  the  coming  out  of  these  ships  frxim  the  neutral  porta,  and  take  them  as  soon  as  they 
did  so.  One  of  your  lordships  added,  as  a  further  illustration  of  a  thin^  that  might 
poesibly  happen  on  the  same  hypotheslB,  that  the  belligerent  cruiser  might  not  even 
think  It  necessary  to  wait  outside.  It  might  be  in  port  at  the  same  time,  and  a  com- 
pany of  two  or  three  might  go  nut  together,  One  ship  of  the  federals,  or  of  the  confede- 
rates, and  this  ship  which  was  being  built  fbr  the  other  of  them,  and  the^  might  fight 
out  tneir  battle  the  moment  they  crossed  the  line.  Now,  I  ask  your  lordships,  whether, 
if  we  were  to  contemplate  that  state  of  Ihiugs,  that  would  not  be  a  state  of  things 
wUch,  within  the  mnooing  of  this  statute,  according  to  the  narrowest  view,  would  be 
pnjn£cial,  and  would  tend  to  endanger  the  peace  and  welfare  of  this  kingilomi  I 
ebonld  like  to  know  what  we  should  hear,  if  there  were  what  would  be  called  a  block- 

f'to  put  an  interpretation 
^  a  species  of  blockade  at 

thiT  months  of  our  ports  to  be  exercised  on  such  vessels  coining  out  as  they  shall  imag- 
ine, if  not  intercepted,  would  develop  into  ^ips  of  war!  Well,  I  can  otdy  say  that  I 
cuinot  imagine  anything  more  oolcnlated  to  endanger  the  peace  and  wdfkre  of  the 
kingdom,  or  to  lead  to  troubke  and  difficulties  between  the  belligereat  powwoikltii^ 


[TyTT 
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nentrftl,  tbiuiif  that  state  of  thingB  were  allowed  to  exist.  I  cannot  inafflne  anjitate 
of  thJngB  which  it  would  be  more  the  object  of  the  legislatare  to  prevent,  than  to  inalce 
it  ueceBSBiy  for  the  belligerent  [loiTBr,  in  order  to  protect  it«elf  from  having  the  porta 
ckT  a  neutral  turned  Into  anenalH  against  bcr,  to  send  a  quantity  of  ships  of  war  to 
hover  npon  the  coast,  npon  the  bonndair  "ne  of  the  neutral  power,  to  snap  up  the 
ships  the  moment  that  they  came  over  that  line.  According  to  the  arfrnment  of  my 
friend,  they  would  be  entitled  only  to  require  that  the  ship  should  not  be  completely 
armed  until  it  was  across  that  boundary.  Now  yuur  lordship  know^  that  although  it 
is  pKtty  well  settled,  1  believe  that  three  milee  is  the  boundary  and  not  the  variable 
distance  to  which  ordnance  may  from  time  to  time  travel— practically  it  1b  settled  at 
three  miles— yet  it  is  impoasible  to  contemplate  auch  a  state  of  things  for  a  single  mo- 
ment without  eeeing  this,  that  of  course  it  woald  be  the  object  of  the  ship  bailt  for  the 
furpoaes  of  war  to  get  her  armament  at  the  earliest  poesible  moment,  and  it  would  be 
er  object,  therefore,  not  to  go  beyond  the  boundary  line  more  than  she  was  compelled 
to  do.  Therefore  there  would  be  a  constant  liability  to  questions,  in  the  hrst  place,  of 
canseless  captures ;  because,  of  course,  the  capture  would  often  take  place  before  the 
armament  was  completed,  llien  it  would  be  said  that  the  ship  was  not  meant  for  war- 
like purposes  at  all ;  and  there  would  be  a  constant  irritating  series  of  discussions 
between  the  belligerent  Rovenment  and  ours,  as  to  whether  it  was  not  a  capture  of  an 
Innocent  merchantman,  not  proved  to  be  guilty  of  anything  wrong,  having  no  arma- 
ment on  board,  and  not  proved  to  be  meant  for  warlike  purposes.  8e«>ndly,  the 
question  would  arise  in  other  casce,  whether  or  not  the  attack,  or  the  prosecution  of  it, 
had  taken  place  on  the  one  side  or  the  other  aide  of  the  boundary  line.  I  cannot 
imagine  any  state  of  things  more  utterly  pr^udicial  to  the  peace  and  welfare  of  the 
kingdom,  or  more  likely  to  embroil  our  government,  if  our  laws  wore  so  absurd,  in 
quarrels  with  other  nations.  There  is  another  argument.  I  am  now  passing  from  the 
distinotive  character  of  a  ship;  and  I  am  dealing  with  the  question  whether  this  dis- 
tinction is  admissible  that  it  ia  enough  if  she  receives  her  complete  armament  on  the 
other  aide  of  the  honndai'y  line.  I  say  that  if  the  doctrine  were  Md  down  that  the 
completion  of  the  armament,  or  getting  her  into  a  condition  to  commit  hoetUitieB,  being 
flniahed  beyood  the  boundary  line,  would  take  her  out  of  an  act  passed  for  the  pnrpoeeB 
for  which  tnis  act  was  passed, "it  would  practically  render  the  iufringemeut  of  that  act 
an  easy  thing,  and  the  act  itself,  and  the  prevention  of  the  mischief  it  was  intended  to 
prevent,  as  nearly  as  possible  idle  and  nugatory ;  because,  in  the  &rst  place,  the  argu- 
ment would  assume  that  the  whole  thing  muat  be  done,  or  you  must  uave  it  proved 
that  it  was  meant  to  be  done,  within  British  limits,  before  you  can  act.  But  if  the 
BtatDte  aims  at  prevention,  can  it  he  imagined  that  yon  are  to  wait  till  the  thing  is 
donet  It  is  clear  you  cannot;  but  according  to  my  friend's  arguraent,  yon  would  be 
obliged  t<i  show  poeitively  that  it  was  meant  to  be  done  within  tbTee  miles  of  the  coast 
of  Great  Britain.  Why,  of  course^  in  the  preparation  of  theee  things,  it  wonld  always 
take  this  ahape — the  external  evidence  would  be  withhdd,  and  it  would  be  alleged 
ttoti'amital  that  it  waa  all  going  to  be  done  within  that  limit.  And  yet  everybody  can 
see,  and  must  know,  especially  When  you  are  dealing  in  such  a  caao  as  this,  with  a 


t,  but  always  under  the  pretense  that  it  was  intended  to  bo  done  elsewhere. 
It  would  be  done  here  when  more  convenient,  and  when  there  was  no  vigilance 
to  intercept  it,  and  if  not,  it  would  be  done  just  over  thn  border,  wherever  the  act 
could  best  be  evaded  and  got  rid  of.  Mow,  in  dealing  with  this  statute,  it  ia  our 
duty  to  bring  our  case  within  the  terms  of  the  statute,  and  when  I  come  to  reason 
upon  the  terms  of  the  statute,  I  hope  to  satisfy  your  lordship  that  it  is  within  the 
language  of  the  statute  as  it  stands ;  and  that  it  is  my  friend  who  is  trying  to  put 
glosses  niHin,  and  ta  get  out  of  the  words  of  the  statute,  under  the  influence  of  the«e  d 
vriori  notions,  that  the  statute  ought  not  to  prohibit,  and  that  it  is  nnreasonable  to 
hold  that  it  does  prohibit  those  things  which,  by  eiprese  words,  I  say  are  prohibited, 
and  which  are  plainly  within  the  ULischief  contemplated  by  the  statute.  But  I  want 
yonr  lordshipa,  before  I  go  to  the  next  stage  of  my  argument.  Just  to  fbllow  me  wlule  I 
work  ont  thia  point.  &^  friend  bos  aupposed  that  foreign  governments  have  even  a 
right  to  demand  h^  international  law  that  we  shall  not  aUow  the  things  which  he 
considers  to  bo  prohibited  by  this  act  of  Parliament.  Well,  I  do  not  admit  that  right; 
but  that,  practicallv  speaking,  it  was  considered  by  thoae  who  passed  the  act  that  if 
those  tbinga  were  allowed  to  take  place  they  would  tend  to  endanger  the  peace  and 
welfare  of  the  kingdom,  is  clear,  because  the  act  aays  so.  Then  you  may  take  it  either 
way  j  you  may  t-ake  it  with  my  friend,  and  according  to  his  view,  that  there  waa  an 
intemationoi  duty  to  prohibit  these  things;  or  take  it  as  I  prefer  putting  it,  that 
whether  there  waa  that  duty  or  not,  the  provocation  to  ftrelgn  powers,  and  the  danger 
of  its  leading  to  resentment,  wonld  be  the  same  and  equally  prejudicit^  bo  our  peace. 
I  want  to  know  how,  in  reasoning  with  foreign  powers  on  one  or  other  of  those  alter- 
natives, they  could  be  expected  for  an  instant  to  listen  to  those  miserable  diatinctiona 
which  yoDT  lordships  hftve  heard  during  the  whole  of  this  argnmetit.    Tbl>  ia  an 
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important  oon^deration,  and  it  la  not  vreeting  the  meBning  of  the  words  at  all;  trat 
the  import  of  the  words  is  topreTont  mlBchiof,  aad  this  shows  plainly  that  the  mischief 
«xteada  la  every  point  of  view  to  those  tbin)^  which  m;  frleud  wante  t^i  take  out  of 
it.  What!  Do  yon  think  that  a  foreign  guvennnent,  whether  foanding  their  com- 
plaint or  not  founding  it  on  intematioDul  Uw,  but  having  a  cause  of  complaint  that 
oat  ports  are  being  made  arsenala  for  JU  eaemies;  do  you  think  that  such  a  govern- 
ment would  enter  into  the  queetioo  wliuther  the  thing  was  principally  done  within 
the  three  miloa  and  flniuhed  outside  of  tlio  three  milM  uom  our  coast,  the  whole  being 
organized  here,  the  buildlns  takiug  place  here,  the  equipment  taking  place  here,  the 
armament  provided  here,  aU  under  one  plan  and  scheme,  and  sent  from  hence,  and  the 
manning  too!  Would  a  foreign  government,  if  it  had  a  right  to  complain,  admit  fur 
one  moment  Bucli  pettifogging  diatinc (ions  as  those  f    I  think  your  lordships  can  judge 

{retty  well  of  that.  They  would  t«]l  you,  "  We  are  not  bound  by  your  municipal  laws. 
i  is  your  business  to  have  suoh  laws  as  will  prevent  onr  having  jnst  grounds  of  com- 
plaint against  you."  Our  teamed  Judges  might  say, "  that  is  no  reason  why  we  should 
wrest  the  constmction  of  our  municipal  laws."  But  my  &ieud  wants  you  to  wrest  the 
constmcUtm  against  the  policy  of  tlie  statute,  to  the  augmentation  of  the  mtschief| 
and  to  the  prevention  of  the  remedy ;  and  that  when  it  is  perfectly  plain  that  the  mis- 
chief most  extend  to  the  cases  they  want  to  take  out  of  it.  Now,  I  want  to  illustrate 
that,  and  I  will  take  my  Brat  illustration  from  Ay  friend's  own  argnment.  For  another 
purpose  he  referred  to  the  well-known  rule  of  international  law  laid  down  in  the  case 
of  tlie  Twee  Oebroeders,  which  I  have  mentioned  already  from  the  3d  Bohiiimn, 
that  if  a  person  commences  the  operation,  if  the  ship  lies  in  wait  for  another  within  the 
neutral  territory,  and  eoea  ont  of  the  neutral  territory  upon  the  hiah  seas,  fur  beyond 
the  tliree  miles,  and  tbere,  porsDing  the  operation  commeuced  witliiD  it,  oaptnres  or 
attaolu  a  belligereat  ship,  although  the  capture,  and  although  the  attack,  and  although 
the  whole  engagement  took  place  where  wu  have  do  territorial  rights,  aud  beyoud  our 
limits,  yet,  inasmuch  as  it  is  part  of  one  transaction,  aud  is  to  be  referred  to  the  oom- 
meucement,  it  it  to  be  all  treated  as  if  it  were  within  the  territory,  aud  it  is  as  much  a 
violation  of  our  neutral  riffhte  as  if  eveiy  port  of  it  had  taken  place  within  onr  terri- 
tory. I  think  the  application  of  that  principle  is  not  difficult  to  such  a  cose  as  one  of 
the«e  schemes  for  combination  of  the  different  elements  of  armament,  all  &om  this 
country,  M  by  the  instrumentality  of  onr  people,  all  part  of  one  dewgu  and  one  opera- 
tion. 1  will  tronhle  your  lordships  with  one  or  two  other  illuBtrations.  Year  lordships 
will  Judge  liow  fitr  the  ^plication  of  these  cases  to  the  mere  construction  of  the  stat- 
ute is  possible ;  that  is  quite  a  different  question.  I  am  now  dealing  with  the  miecluef 
which  the  statute  was  meant  to  prevent,  and  therefore  I  refer  to  the  cases  I  am  men- 
tioniog  with  that  view.  The  neit  case  to  which  I  wish  to  call  your  lordships'  atten- 
tion is  that  of  the  William,  which  your  lordships  will  fiud  at  page  395  iu  the  fifth 
volume  of  Christopher  Bobinson's  Reports.    That  was  a  case  which  raised  this  kind  of 

Saestion:  "What  was  the  real  deetinationof  a  ship  which  had  an  intermediate  neutral 
estioation,  but,  aa  the  captor  said,  simulated  in  order  to  diaguisa  an  ulterior,  Qnol,  and 
true  destination  to  a  blockaded  port  I"  Now,  there  are  observations,  in  the  judgment 
of  Sir  William  Scott,  in  that  case  which  seem  to  me  to  be  very  applicable  in  principle 
to  every  caae  of  the  kind,  whatever  be  the  object,  tliat  it  was  meant  to  disguise  or 
evade.  He  said  this,  (the  passage  I  refer  to  is  at  page  395:)  "Neither  will  it  be  con- 
tended Uiat  the  point  &om  which  the  commencement:  of  a  voyage  is  to  he  reckoned 
elianges  as  often  as  the  ship  stupe  in  the  course  of  it;  nor  will  it  the  mare  change 
because  a  party  may  choose  arbitrarily  by  the  ship's  papers  or  otherwise  to  give  the 
name  of  a  uistinct  voyage  to  each  st^e  of  a  ship's  progresa.  The  act  of  shifting  the 
cargo  from  the  ship  to  the  shore,  and  irom  the  shore  oacK  again  into  the  ship,  does  not 
neeessorily  amount  to  tlie  termination  of  one  voyage  and  the  commencement  of  another. 
It  may  be  wholly  uuoonnected  with  any  purpose  of  importation  into  the  place  where 
it  is  done.  Supposing  the  landing  W  be  merely  for  the  purpose  of  airing  or  drying  the 
goods,  or  of  repairing  the  ship,  would  any  man  tbiuk  of  deecribing  the  voyage  as 
beginning  at  the  place  where  it  happened  to  become  necessary  to  go  through  suoh  a 
procassT  Again,  let  it  be  supposed  that  the  party  has  a  motive  for  deairing  to  make 
the  voyooe  appear  to  begin  at  some  other  place  than  that  of  the  original  ladinft,  and 
that  he  therefore  lands  the  cargo  purely  and  solely  for  the  purpose  of  enabling  himself 
to  aJBrm  that  it  was  at  such  other  place  that  the  goods  were  taken  on  board ;  would 
this  oontrivauoe  at  all  alter  the  tnith  of  the  fiictt  Would  not  the  real  voya^  still  be 
from  the  place  of  the  original  shipment,  notwithstanding;  the  attempt  to  give  it  the 
Mppearanoe  of  having  begun  from  a  different  placet  The  truth  may  not  always  be 
diaoernible;  but  when  it  is  discovered,  it  is  accordine  to  the  truth,  and  not  according 
to  the  flotioD,  that  we  are  to  give  to  the  transaotioD Its  character  aud  denomination. 
If  the  voyage  from  ttie  place  of  lading  be  not  really  ended,  it  matton  not  by  what  act 
the  party  may  have  evinoed  bis  desire  of  making  it  appear  to  have  been  ended.  That 
those  acts  have  been  attended  with  troable  and  expense  cannot  alter  their  quality  or 
their  eSeot.  The  troable  and  expense-may  weigh  aa  oironmatances  of  evidence  to  show 
the  potpOM  for  wliioli  the  acta  were  done ;  bnt  if  the  evasive  purpose  be  admitted  or 
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ptoved,  'we  oan  n«Tet  be  bound  to  Mcept,  as  a  substitnts  for  the  obftervanoe  of  tbe  law, 
the  means,  however  operate,  which  nave  been  employed  to  cover  a  breach  of  it," 
Again,  I  observe  that  I  am  applying  this  as  between  government  and  govemoieat.  I 
am  not  applying  it  to  the  qnestiou  of  the  construction  of  the  statnte,  I  am  dealing 
with  the  mischief.  The  next  case  I  willtrouble  yonr  lordBhips  by  referring  yon  to  ia 
tbe  case  of  the  Waehincton.  The  Washington  ia  a  very  remarkable  case.  Its  history 
is  this.  YoQ  will  find  the  case,  sa  it  came  before  the  privy  coancil,  ehortly  noticed  in 
the  second  volume  of  Acton's  Reports,  in  a  note  at  pace  30,  It  is  tbe  case  of  the  Wash- 
ington, Adams;  for  there  are  several  WHshingb>na  in  the«e  admiralty  hooks,  and  it 
becomes,  tberefbre,  necessi 

cilon  the  3d  of  July,  180E,  _^     .._  „ ._       _ 

William  Wynne,  Sir  William  Scott,  and  Sir  John  Nicholi.  They  reversed  a  si 
releasing  the  ship  which  had  been  pronounced  by  the  vico-odmirolty  oonrt  at  the 
Barbadae«;  and  tbe  ship  hiul  been  taken  ander  Bingolar  circumstances.  I  msy  men- 
tion that  toe  BTonnd  of  her  condemnation,  as  I  nndetbtand  it,  was  "  rescue  j"  but  that 
is  not  Bfttoriw  here.  The  circumBtaucoa  relating  to  tbe  hiatorv  of  the  Hhip  were  inves- 
tigated in  other  legal  proceedings,  and  reported  in  other  books,  to  which  I  will  refer 
yonr  lordships ;  but  the  history  was  this :  The  Washington  was  an  American  ship ;  she 
was  to  be  employed  in  a  slave-trade  atiyeuturo  on  the  coast  of  AfHca  before  the  slave 
trade  was  aboliBhed  and  made  illegal  by  this  conntr;?-.  I  think  in  1803.  She  was  in  the 
port  of  Liverpool,  and  there  was  anotliut  British  ship  there  called  the  Croydou,  Tha 
Washington  was  insured  in  tbia  country  for  that  voyage.  By  the  law,  yonr  lordships 
already  know  that  the  Crowu  bad  power  to  prohibit  the  eiportation  &om  this  country 
of  munitions  of  war  generally,  and  au  order  in  council  was  made  exercising  that  power, 
no  doDbt  for  purposes  connnctHd  with  the  war  then  pending,  and  allowing,  by  way  of 
relaxation  of  the  general  prohibition,  in  favor  of  British  ships,  tha  exportation  of  oer- 
taJn  hinds  of  mtinitiona  of  war  for  the  nse  of  tbe  slave  trade  on  the  coast  of  Africa. 
That  was  on  indiilgence  given  to  British  ships  and  not  to  foreign  ships.  It  was  also 
competent  to  allow  to  any  ship  as  much  as  was  wanted  for  the  defense  of  tbe  ship 
itself.  Now,  these  two  ships  were  at  Liverpool,  and  bad  combined  in  this  scheme. 
The  Wasbingtfln,  the  American  ship,  wanted  gana  and  powder  and  the  like ;  but  she 
ooald  not  get  tbem  under  the  proclamation  conaiatentty  with  British  law ;  she  could 
only  get  leave  to  take  a  small  quantity  neoensary  ibr  the  defense  of  the  ship;  bnt  the 
Croyaon,  being  a  British  ship,  and  having  given  a  bond  to  employ  those  things  in  the 
slave  trade  only  on  the  coast  of  Africa,  was  able  ta  got  the  quantity  which  the  Wash- 
ington wanted.  They  therefore  combined  together  in  Liverpool  for  the  purpose  of 
carrjing  out  thin  scheme.  .  Tbe  Washington  cleared  out  with  the  amaU  quantity  that 
she  was  idlowed  fur  her  own  defense ;  tbe  Croydon  got  the  nuantity  allowed  to  a  Brit- 
ish ship  in  the  slave  trade  under  the  order  in  council,  and  tliey  agreed  that  the  Croy- 
don should  meet  tbe  Washington  in  the  Congo  River^n  the  coast  of  A&ica^nd  there 
deliver  to  the  Waahincton  those  things  which  the  Washington  wanted.  Well,  that 
waa  done;  and  the  ship  was  taken,  as  far  as  I  can  find  out,  for  no  other  reaaoti  bat 
that ;  and  T  should  Imagine  that  if  the  case  had  rested  there,  it  would  have  been  a  very 
difficult  thing  to  maintain  that  as  a  tielligerent  oapture.  Bnt  I  will  not  enter  into 
that  question  now.  It  bo  happened  that  the  crew  made  attempts  to  tescne  tbe  sbip 
afterward,  and  the  privy  council  condemned  her  without  referetioe  to  the  original 
KTOund  of  captui'e,  simply  on  tbe  ground  of  the  attempted  rescue.  Then  afterward 
there  arose  in  this  country  and  in  Scotland,  and  nventiially  they  came  to  the  House  of 
Lords,  questions  upon  the  insnranoe  which  had  been  made  npon  that  ship.  And  it 
was  held  that  the  assured  could  not  recover  upon  that  assurance,  because  this  was  a, 
fraudulent  device  and  a  concerted  scheme  to  evade  tha  law  of  this  country.  Your 
1ordah<ps  will  find  it  reported  in  two  hooka.  You  will  Hud  it  at  page  433  of  the 
fifth  volume  of  Tanuton^s  Eepoils,  under  the  name  of  Gibaon  n.  Service,  It  was 
an  action  npon  a  policy  of  inaurance  efincteil  npon  the  American  ship  Washington 
at  and  from  the  Congo  River,  on  the  coast  of  Africa,  to  Ciiarleeton.  The  cause  waa 
tried  before  Chief  Justice  Gibba,  at  the  Guildhall,  when  it  appeared  "that  at  the 
time  when  tbe  policy  was  effected  the  Washington  and  an  English  vessel  called  the 
Croydon  were  both  in  the  port  of  Uverpool.  The  Croydon  took  on  board  a  cargo 
of  gunpowder  and  arms,  and  before  abe  sailed  her  owners  bad  ^ven  to  the  offloera 
of  the  ciiatoms  at  Liverpool  security  in  treble  the  valne  of  the  anna  and  gnn- 
powdcr  exported  that  the  aame  abould  be  expended  in  trade  on  the  oooat  of  Au'ion, 
which  ia  required  by  the  atatutes  29  O.  II,  c.  16,  a.  1,  2,  3,  and  4,  and  33  O.  Ill,  o.  2,  a.  4, 
coupled  with  a  proclamation  of  bia  Uiuasty  of  11  Sny,  1803."  I  pause  there  for  a 
moment  to  observe  that  the  clausoa  in  tbe  different  acts  of  Parliament  prohibiting 
uxportations  nnder  an  order  in  counsel,  or  a  proclamation,  do  not  enforoe  that  prohibi- 
tion by  any  other  sanction  than  the  forfeiture  of  the  goods  and  tha  ship  which  exports 
them.  There  are  no  other  penalties,  and  there  is  no  misdemeanor.  Tlieu  the  Croydon 
and  Washington  sailed  IVom  Liverpool ;  but  before  they  sailed  it  was  agreed  between 

their  respective  owners  that  the  Croydon  should  make  over  a  part  of  the  | — «— 

and  arms  to  tbe  Washington,  on  the  ooaat  of  Africa,  oonoelTlng  It  wonM  r 
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WasbmKtoD,  on  tha  ooost  of  AfrioaL,  Brnu  and  Kimpo'^dar  which  aha  had  laj^allv  talfen 
ODboBrdforltraEBokiDgoii  that  coBat,VB«  illegal ;  that  it  was,  in  effect,  an  illegal  exporta- 
tion hy  the  Washington,  which  had  giveii  no  security,  that  they  should  lie  trafficked 
vith  on  that  coast.  The  efiect  was,  that  the  Americana  did  by  thia  coutrivauce  est 
■mis  from  this  conatry.  If  snch  au  asreement  ooald  take  effect  on  the  coaat  of  A&ioa, 
BO  mlf^ht  it  at  the  mouth  of  the  river  Thauies,  and  the  conaequonce  would  be,  that  an 
American  would  get  a  fiill  loading  of  anna  and  gonponder  at  (he  mouth  of  the  river, 
ami  no  06  inaored  by  English  underwriters.  And  noder  hia  lordahip'a  direction  the 
,iS  was  non-suited."  Then  there  wm  a  motion  to  aet  aside  the  nou-suit  and  to 
unaw  trial,  and  Chief  Justice  Qilib«saidi  "The  assured  is  carrying  into  effect  the 
„  1  act  agreed  oa  in.  this  oonotrj.  I  liave  thought  a  great  deal  apon  thia  case  slnc« 
I  decided  it,  and  I  cannot  raise  to  myself  a  doubt  u|Mia  tha  qusstioD,"  Hia  lordship 
was -of  opinion  that  it  was  in  effect  an  illegal  exportatioa  by  the  Wasbingtou,  by  means 
of  which  contrivance  the  Amerioana  got  arms  from  this  country,  which,  under  the  order 
in  council,  they  had  no  right  to  do,  ^though  they  only  got  them  on  the  coitst  of  Africa, 
and  by  a  ship  which  went  out  aa  the  Bahama  did  with  the  Alabttmo.  Another  case, 
arising  out  of  the  same  facts,  came  &oni  Scotland  to  the  Hauaeof  Lonlain  the  year  IS40, 
at  a  diatance  of  thirty-seven  yeara  from  the  transaction,  and  your  lordahips  will  find 
that  reported  under  tho  name  of  Stewart  r*.  Gibson,  in  the  Qrst  volume  of  Kobinson's 
Scotch  Appeal  Cases.  The  case  begins  at  [isge  SCO.  But  I  content  myself  with  read- 
ing a  short  paasage  fivm  page  Z7S,  which  your  lordahipa  will  find  in  the  judgment  of 
Lord  Chancellor  Cottonhluu.  "With  regard  to  the  qaeation  of  illegality,"  hia  lordship 
says,  "I  entertain  no  doubt  that  the  Court  of  Session  were  right  iu  nronouncing  this 
transaction  illegal  upon  the  facto  as  they  apiiear  upon  the  papers.  It  ia  not  diapnted 
by  the  conneel  at  the  bar  that  if  we  had  Liofore  us  a  contract  to  do  that  which  aubse- 
qaently  took  place,  it  would  be  illegal.  If  the  contract  had  beeu  in  so  mauy  words, 
tnat  an  adventure  should  go  out,  relating  in  part  to  certain  articles  of  merchandise 
which  might  be  legally  token,  and  in  part  to  arms  and  ainmanitiou,  which  by  the  law 
of  the  country  conld  not  be  legally  taken,  and  it  was  thereby  agreed  that  in  order  to 
evade  the  law  no  part  of  the  arms  and  ammunition  should  ba  carried  out  io  the  ship 
which  was  to  carry  out  the  other  goods,  but  ahould  be  carried  in  another  ship  to  a  place 
out  of  the  immediate  power  andjuriadiction  of  this  country,  and  then  should  t^  trans- 
shipped into  the  ship  carrying  the  raerchandiae,  that  would  be  a  trauaactian  ill^al,  in 
Tiolation  of  British  law,  and  a  contract  on  which  no  relief  could  be  given."  Then  I 
observe  that  Lord  Brougham,  at  page  ti93,  though  in  the  flrat  instance  he  had  made 
some  strong  observations  about  the  wick&dnesa  of  slaving,  aaya :  ''  It  is  needless  to 
remind  yonr  lordships  that  we  have  in  thia  case  nothing  to  do  with  the  illegality  of  the 
alave  trade;  thia  trauaaction  was  some  time  before  that  waa  put  down  by  law.  Now, 
1  cannot  but  think  that  theee  cajcs  have  a  direct  bearing  upon  the  cose  before  your 
lordships,  and  there  are  principles  also  laid  down  in  a  decision  in  America,  which  I  will 
refer  to  presently,  to  a  very  similar  effect.  But  I  say  that  these  cases  are  quite  euongb 
to  show  that  the  ttunsactiou  Is  substantially  one,  whether  you  divide  it,  aa  my  learned 
friend  suggests  it  may  be  divided  in  unler  to  bo  mnde  legal  here,  ur  whether  yon  do 
not  so  divide  it.  And  I  say,  if  foreign  governments  have  cither  dejare  a  right  to  com- 
plain, or  d«/acto  ore  likely  to  complain,  uf  such  a  transaction,  they  and  their  complaints 
oannot  bo  put  off  by  such  distinctions  as  that  of  attempting  to  aeparato  the  transaction 
'  into  its  elemeoUi,  and  to  say,  "  You  cannot  complain  because  one  part  of  it  took  place  ia 
every  sense  iu  England,  and  another  part  was  only  concerted,  arranged,  organized,  and 
dispatohed  from  Suglaud,  and  only  not  carried  into  effect  in  England  in  order  to  evade 
soma  municipal  law  of  this  country."  I  said  that  there  was  also  an  American  caso  which 
was  worth  mentioning  in  connection  with  this  aubject ;  though  I  cannot  bolp  thinking 
that  too  much  importance  has  been  attributed  to  it  as  an  authority  bearing  upon  the 
Mrtioular  question  which  your  toidships  have  now  in  hand.  I  ajlude  to  the  case  of  the 
Qran  Para,  which  your  lordahipa  will  find  reported  in  the  seventh  volume  of 
Wheatoo's  Beports.  I  have  often  seen  it  referred  to  as  a  ease  having  a  very  important 
hearing  on  the  whole  matter  now  under  argument.  And  there  are  some  vtunable  prin- 
ciples stated  ven  forciblv  in  the  (udgment  to  which  I  am  now  about  to  refer  your 
lordships.  But  I  cannol' help  thinking  that  speciticially  it  does  not  go  for  to  rule  such  a 
case  as  that  before  your  lordships,  beeanse  the  &cts  were  theee :  The  ship  Irresistible 
waa  in  every  sense  of  the  word  built,  equipped,  manned,  and  armed  within  an  American 
port,  and  went  from  that  AnArican  port  in  a  eondition  in  which  aha  might  have  com- 
mitted hostilities  at  any  moment,  but  with  thia  disguise  only :  her  armament  was 
entered  on  her  papers  as  oorgo,  and  her  crew  were  engaged  for  a  limited  time  as  a 
mercantile  crew.  She  had  no  commission ;  and  it  was  not  until  ahe  ^ot  into  the  terri- 
tory  of  the  power  she  waa  meant  to  serve  that  the  commission  waa  given,  and  that  the 
ciew,  having  i>eea  duwharged,  were  re-engaged  to  serve  that  power.  There  can  be  no 
donbt,  my  lords,  if,  in  tmUi,  there  was  not  a  real  break  of  continuity  between  her  sub- 
■Bqueot  employment  and  her  original  intention,  that  the  ciicomstancae  under  which 
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■ho  left  tbe  Uiiited  Btatoa  were  Ro  oUar  w)th>ej|aTd  to  the  natnre  and  ahanwtercrfhi* 
■nnametit  ae  not  to  nise  a  question  of  the  pTeciaekindbefi««70ulivd«bip«;  bat,atlU 
witb  Tegyrd  to  those  disg^bee  wlilch  were  need,  it  may  not  be  Mherwiae  than  nseM 
to  refer  to  whnt  fell  ftom  the  Very  eminent  Jndffe  in  thMoaaa.  Toorlordsbipe  will  find 
it  atpage4Tlof  theaeTenth  volametrf'WheatoireBeportS.  -Hera are TarionsqneetioDB 
argned,  which  I  am  not  golns  to  trouble  jonr  lordshlpe  wiUi,  retatiDg  to  thia  anlp  Iire- 
■istible.  And  Chief  Jusnoe  HbtbIibII,  gMierBlIf  repntod,  I  belfeTe,  to  be  tlie  greatoat 
lawyer  that  ever  preeided  over  tiie  American  conrtB,  said  tJiia.  It  waa  like  moat  of  their 
oaeee — a  caae  of  reetitntlon  of  prize.  Prize  cargoes  seem  frequently  to  have  oome 
within  the  United  States  Jarisaictlon,  otthongh  the  oaptaring  veasoM  did  not.  T)ia 
Chief  Justice  said:  "That  the  Irreaistible  was  purchased,  and  that  she  sailed  ont  of 
the  port  of  Baltimore,  armed  and  manned  as  a  vessel  of  war,  for  the  pnrpoee  of  belne 
employed  as  a  cruiser  against  a  nation  with  whom  the  United  Slates  were  at  peaoe,  is 
too  clear  for  controversy.  That  the  arms  and  ammunition  were  cleared  ont  as  carso 
oaunot  vary  the  case.  Not  is  it  thought  to  be  material  that  the  men  were  enlisted  m 
form,  M  for  a  common  mercantile  voyage.    There  is  nothing  re«embling  a  oommereid 


adventure  in  any  part  of  the  transootlon.  The  vessel  was  conatmoted  R«  war,  and  not 
for  ootnmerco.  Tbeie  was  no  cargo  on  board  bat  what  was  adapted  to  the  porpoaes  of 
war.    The  orew  was  too  nnmerone  for  a  merchantman,  and  wae  anfflclent  fin  a  priva- 


teer. These  circnmstances  demoustratA  the  intent  with  which  the  lireeistible  sailed 
ont  of  the  port  of  Baltimore. 

"  Bnt  she  was  not  commiaatoned  as  a  privateer,  dot  did  she  attempt  to  tMt  as  one, 
until  she  reached  the  river  I>»  Plata,  when  a  oommiaaiou  was  obtained,  and  the  crew 
re-enliated.  Thia  court  has  never  decided  that  the  offense  adheres  to  the  vessel,  what- 
ever ohanges  ma^  have  talcen  place,  and  cannot  be  depurated  at  the  tonnlnatien  of  the 
omise,  in  preparmg  for  which  it  was  committed;  ana  aa  the  Irrealettble  made  no  prise 
on  her  passage  &om  Baltimore  to  the  river  La  Plato,  It  is  contended  that  her  onenae 
was  depurated  there,  and  that  the  oonrt  cuinot  connect  her  Babeeqnent  cruise  with 
the  transactions  of  Baltimore. 

"If  this  were  to  be  admitted  in  snoh  a  case  as  thia,  the  lawa  for  the  preaerrBtion  vf 
onr  nentrality  wonld  be  completely  elnded,  so  far  as  thia  enforeement  depends  ou  the 
restitntion  of  the  prizes  made  in  violation  of  them.    Teaeels  completely  fltt«d  in  onr 

girts  for  militory  operations  need  only  sail  to  abetligereotpOTt,  and  tiiere,  after  obtain- 
g  a  commission,  bo  through  the  ceremony  of  diaobarging  and  re-enlisting  Uieir  orew, 
to  become  perffctlv  legitimato  cruisers,  pnrifled  troia  every  taint  contracted  at  the 
place  where  all  their  reM  force  and  capacity  for  annoyanee  was  acquired.  This  wonld, 
indeed,  be  a  frandnlent  neutrality,  disgraceful  to  onr  own  government,  and  of  which 
no  nation  wonld  be  the  dupe." 

I  need  not  read  more  of  it.  Of  conrae  the  oironmstancee,  as  I  have  said,  were  strong 
eircnmBtancea,  and  not  raising  the  distinctiona  relied  upon  here.  Bnt  T  cannot  help 
thinking  that,  If  the  circnmstancea  were  aneh  as  I  have  been  on  this  part  of  my  arga- 
ment  ttuvnghont  anppoelng,  no  foreign  government  would  listen  for  a  single  instant 
to  the  notion,  that  the  whole  building,  equipment  and  armament  of  the  ship  mivht  be 

Xnized  and  done  nnder  arrangenients  having  their  origin  here,  and  carried  into 
t  from  hence,  merelv  bocanae,  forsooth,  thev  were  carried  into  ^ect,  as  to  the  Bnal 
Stage  of  them,  on  the  other  aide  of  the  three  miles  from  the  British  ooaHta. 

How,  my  lords,  with  regard  to  the  principles  of  oonstroction  which  ought  to  be 
observed  with  regard  to  thia  statute,  I  need  not  remind  yoni  lordahips  of  the  gaoerkl 
principlesofcoDBtruction  with  which  von  are  all  so  familiar.  Of  oooiaeweallknowof  ' 
the  reeolutionB  in  Haydon'e  caae,  whicD  are  referred  to  constantly,  in  Plowden.  Yoor 
lordships  will  find  at  page  694  of  the  second  rolnme  of  Dwarris  on  Statutes  the  follow- 
ing  panace,  in  which  the  mice  are  laid  down : 

"'  For  the  sure  and  true  interpretation  of  all  statntee  In  seneral,  be  they  penal  or 
beneficial,  restrictive  or  enlarging  of  the  common  law,  four  uiiogs  are  to  be  discerned 
and  oonddered;  * 

"].  What  was  the  common  law  before  the  making  of  tbe  acti 

"2.  What  was  the  mischief  and  defect  agtdnet  which  the  oommon  law  did  not 
provide} 

"  3.  What  remedy  the  Parliament  hath  reaolved  and  appointed  to  core  the  diseaae  of 
the  commonwealth  T  and, 

"4.  The  tme  reaaon  of  the  remedy. 

"  It  was  then  held  to  be  the  dnty  of  the  jndgea  at  all  timea  to  make  snoh  constmo- 
tion  SB  should  suppresa  the  mischief  and  advance  the  reAedy,  patting  down  all  anhtle 
hiTentions  and  evoslous  for  continuance  of  the  miacjiief  tt  pro  privato  eommodo,  and 
adding  force  and  life  to  the  care  and  remedy,  according  to  the  true  intent  of  the 
makera  of  t^e  act,  pro  bow  pnblioo."  The  snooeedlng  otwervationa  show  that,  of  eonrse, 
that  is  onh-  to  be  done  by  uie  fUr  interpretation  of  the  langn^^e  of  the  act,  of  oontsa 
hot  etrainuiK  the  lansnage,  BO  as  to  create  a  orime,aamyloM  hass^d  more  than  onoe, 
outside  of  that  which  is  properly  and  tnily  ezpreaaed.  aoeinding  to  a  sonnd  oonstroo- 
tionofthelangnage.    Bntwhen  yonhaTe  wordawUehjBeegcdingtoftMimdMtiito^a* 
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tion,  Jtu^  prerent  the  mlsoliief  uid  odvulM  the  mmedf,  they  ihonld  be  ao  ooustmed. 
When  7011  have  words  -which,  aocordiiiK  to  their  natural  meaninK  and  Boaod  ocm- 
■tonctioD,  ai  they  stand,  will  have  the  efiect  of  putting  down  all  sabue  inveutiona  aud 
evadcou  for  the  continuation  of  the  misehief,  tlien  tuit  onght  to  be  done.  It  is  not 
that  you  are  to  wrest  the  lanfiaage  or  introduce  utto  the  act  what  you  do  not  find  there ; 
bnt  Toa  are  not  to  suffer  it  to  be  wreeted  in  order  to  dimimsh  the  remedy,  and  leave  m 
much  aa  pomible  of  the  mischief  ontoacbed,  under  a  notion,  forsooth,  that  that  is  a 
pdnoiple  to  be  applied  to  a  penal  statute. 

Jt  does  BO  happen  that  we  have  the  advantoee  of  the  ruling  npon  this  subject  of  an 
American  judse  m  a  case  npou  their  foreign  enlistment  act ;  and  I  will  now  refer  yonr 
lordships  to  that,  because  I  do  not  think  yon  will  daosrt  &am  the  principle  of  it.  )t  is 
a  case  whioh  the  moment  it  is  stated  enitodea  one  &Uaoy  of  my  learned  friead  Sir  Hugh 
Caima,  who,  pmseed  as  he  was  &om  the  bench  b^  some  qnestions  se  to  the  extent  to 
whichhe  carried  hi«  argument  that  this  etatnteislimited  to  what  was  previoasiy  illegal 
by  Intttnatio&al  law — yon  will  remember  Ur.  Baron  Bramwetl  tried  bim  with  one  or 
two  qneationa  as  to  how  fiu  he  applied  It  to  the  olausoB  which  relate  to  the  enliatment 
of  men  in  aii;r  part  of  the  worl^— my  friend  first  said  that  those  were  matters  aa  to 
whioh  foreign  goyenunents  would  have  a  right  to  complain  if  they  were  not  suppressed ; 
but  he  afterwud  aaid,  01  that  part  of  it  ^les  not  depend  on  iutematicnkal  law  at  al^ 
and  it  ha«  no  legitimate  plaoe  in  this  statute,  although  it  ocenidea  four-fifths  of  the 
whole.  It  Is  not  to  suppreM  a  practice  prqjumcial  to  the  wdfore  of  the  kingdom,  bnt 
merely  to  enforoe  the  obligation  of  allegiance  ag^nat  particular  Indlvidn^  according 
to  the  arKuraent  of  my  learned  fiiend.  Now  it  does  so  happen  that  the  com  to  whioli 
i  refer,  whi<A  is  the  case  of  the  United  States  m.  Worliman  and  Kerr,  and  ie  reported 
in  Wharton's  American  Criminal  law,  »t  page  905  of  the  third  edition,  arose  on  the 
enliatment  clauses  of  their  act,  and  not  the  equipment  clauses.  It  aixiee  ont  of  some 
fiUbaeteriuK  proceedings  in  Mexico,  and  this  is  the  language  of  the  learned  judge,  Hr. 
Justice  Jn^Mi,  who  charged  the  jury,  and  it  appears  to  have  been  received  with  appro- 
bation by  the  courts  of  that  country.  As  in  this  case,  the  indictment  in  that  case  was 
a  Tory  kmg  indictment;  it  oontained  ninety-seven  counts,  setting  ont  in  different  forms 
tha  offenses  sapposed  to  be  committed  against  the  act.  He  gets  rid,  of  ooune,  rapidly, 
of  tlie  mere  qnestions  of  form,  and  then  he  says  this:  "  First  of  all  it  is  an  undeniable 
pnmosition  thirt  all  penal  statnt«e  are  to  receive  a  strict  ooustruction.  This  in  a  penal 
itaRite,  and  it  fidls  within  this  rule.  The  terms  used  are  not  to  be  extended  beyond 
their  natural  import  to  fix  an  offense  on  the  defendants ;  bnt  this  rule,  on  the  other 
hand,  does  not  reqaiie  anyimch  construction  as  to  Mttei  it  away  and  defeat  ita  object, 
and  anniil  Oie  law  itself.  I  will  then  state  to  yon  in  the  outset  tome  uf  these  eesential 
mles,  and  point  out  their  application.  We  are  to  look  at  the  spirit,  intent,  and  object 
of  a  law ;  what  mischi^  it  was  intended  to  prevent,  and  in  what  manner  the  remedy 
Is  to  be  applied.  What,  then,  is  this  law  I  Its  great  object,  the  all-pervading  oHect 
of  this  law,  is  peace  with  all  nations ;  national  amity."  That  he  could  disoover  from 
the  mere  provininns  of  the  act,  bnt  we  have  it  on  the  face  of  oni  act  in  the  preamble. 
The  learned  Jndge  continues  thus :  "  which  will  alone  enable  us  to  enjoy  ftiendl^  intei- 
oooree  and  niiintermpted  commerce,  the  great  source  of  wealth  and  prosperity;  in 
short,  to  prevent  war,  with  all  its  sad  and  desolating  oonseqnenoea.  These  being  tho 
•bjeets  of  this  law,  they  are  sufQciently  important  to  arrest  the  attention  of  both  court 
and  jury,  aud  secure  to  the  United  States  and  to  the  aoonsed  a  fair  and  impartial  trial." 
Then  be  goes  on  to  say,  that  "Before  the  Jury  cau  convict  on  this  iudiotment,  it  must 
be  proved  to  their  satis&otion  that  the  expedition  or  enterprise  was  in  itstmaractei 
military ;  or,  in  other  words,  it  must  have  been  shown  by  oampet«nt  proof  that  the 
design,  Uie  end,  the  aim,  and .  the  purpose  of  the  expedition  or  enterprise  was  tome 
inilitai?  service,  some  attack  or  invasion  of  another  people  or  oonnti^,  state,  or  colony, 
as  a  milituT  fbrce."  Ilien  he  goes' on  to  distinguish  between  what  is  commeroial  and 
what  is  military,  in  terms  which,  if  there  were  not  time  to  be  expended  on  other  things, 
I  should  have  mnoh  satisfaction  in  reading  to  yonr  lordships. 

Now,  my  lords,  having  s^d  so  mnoh  on  the  general  principles  of  construction  to  be 
applied  in  ttiis  caae,  having  entered,  ss  I  have  done,  at  some  length,  beoanse  I  thought    . 
it  important,  into  the  question  of  the  miBohief,  I  now  wish  to  take  some  notice  in  a 

Keral  way,  before  oondesoending  to  any  particulars,  of  the  line  of  argument  which 
been  addressed  to  your  lordships,  derived  from  the  antecedent  history  of  the  mat-. 
ten  which  led  to  this  legislation,  and  the  particular  occasion  on  which  it  was  made. 
Itoir,  my  lords,  I  take  the  liberty  of  saying  that  it  will  be  new  to  me  if  your  lordships' 
JtMnnent  ehonld  give  any  oonfitenanoe  to  the  notion  that  the  oonstraction  of  an  act  of 
FaEUament  of  this  kind  is  to  be  limited  or  cut  down  by  any  previous  declarations  or 
apeetdieeof  statesnien,  oimembersof  Parliament,  whether  st  the  timeof  Introdocingit 
or  at  any  other  time,  or  by  inferenoee  drawn  from  any  transactions  of  state  which  am 
no  put  of  the  legislation  itselC  I  not  only  ot^ect  on  very  obvious  grounds,  some  of 
iHileb  1  sb^  mention  presently,  to  that  aa  opposed  to  all  known  principles  of  construo- 
ttoD,  bnt  I  object  for  a  stUl  further  reason. 
tiOBB  Chief  Baxoh.  I  think  there  can  be  no  donbt  in  the  mind  of  any  member  of 


314  CLUHS  AGAINar  GBEAT  bkitaht. 

the  court  that  none  of  thaaa  matten  which  yon  ore  ftllading  to  can  be  taken  Into  eon- 
stderntion  by  the  court  when  they  come  to  eipoimd  the  statate.  I  lake  it  they  were 
introdnced,  as  some  other  matteni  have  been,  to  pnt  the  conrt  in  pOMCOtion  of  what  may 
be  called  the  history  of  the  oase.    They  can  have  no  bearing  wlialever  beyond  that. 

Mr.  ATTOftmT  Qenbrai.  I  took  them  entirely  In  that  ^ew,  and,  of  ootuse,  no  one 
coold  for  a  moment  imagine  that  for  the  direct  pnrpoee  of  ooustmctlon  tbey  could  be 

LiORD  Chief  Barom.  And  I  think  I  may  add,  iriththe  sanotion  of  all  my  learned 

brothers,  that  those  matters,  especially  of  foreign  history,  fuTeign  decieiooB,  aud  foreign 
acts,  which  the  people  of  this  conntry  cannot  ue  supposed  to  be  aware  of,  or  to  have 
any  knowledge  of,  and  which  they  certainly  are  nut  bound  to  know,  can  hardly  be 
taken  into  consideration  when  yon  come  to  expound  a  statute  which  is  exceedingly 
penal.  We  must  take  the  statute  as  we  find  it,  aud  expound  it  aa  an  Englishman  on^t 
to  expound  It,  and  without  reference  to  any  other  oonntrr. 

Mr.ATTOBNBTGENRRAi.  Bcyoud  all  doubt ;  and  theonlynaBofreferringtoAmerican 
decisions  on  the  solject  issimply  this;  tliat  where  you  find  them  to  be  the  decisions  of 
Jndree  on  similar  questions  ansin^  out  of  theic  own  law,  yon  give  just  sa  mnch  weight 
to  them  OB  you  would  to  the  decisions  of  the  same  Jndgea  upon  any  other  question  of 
law,  and  no  more,  I  rather  imagine  that  that  would  be  the  view  tiiat  we  shall  all 
agree  in  taking  as  to  the  purpose  for  which  American  decisions  may  be  referred  to ;  and 
with  regard  to  these  other  matters,  I  was  not  inclined  to  doubt  that  my  Mend  viewed 
them  in  the  lieht  your  lordship  meutioned,  as  part  of  the  history  merely;  or  as  my 
friend  Sir  Hugh  Cairns  put  it,  that  they  michtbe  referred  to  for  the  purpose  of  placing 
your  lotdahiiis  in  the  sitaation  of  the  legislature,  as  It  were,  at  the  time  the  act  wia 
passed.  Of  course,  1  only  wish  to  make  soch  observations  upon  that  part  of  the  argn- 
inent  of  my  friend  as  shall  restrict  these  matters  to  their  proper  province.  I  do  not 
think,  in  point  of  fact,  that  for  that  parpcise  a  reference  to  trauaaotions  such  as  were 
referred  to,  and  speeches  snch  as  were  referred  to,  is  really  very  germane  or  useful ; 
because  I  say  that  such  argnnients  misrepresent,  or  at  least  there  is  great  danger  that 
they  may  misrepresent,  the  meaning  relative  to  the  subject  in  hand  of  the  very  speeohea 
cited  aud  the  very  transactions  referred  to.  If  a  man  is,  for  instance,  in  Parliament, 
arguing  a  question  on  the  second  reading  of  a  bill,  lie  does  not  go  into  the  clauses,  or 
the  intei'pretation  of  them ;  but  he  takes  a  broad  case,  he  speaks  broadly  of  a  patent 
obvious  mischief,  the  strongest  case  he  can  think  of  that  comes  within  the  general 

Elicy.  The  principle  of  a  bill  is  to  repress  that  mischief  and  everything  which  may 
conducive  to  it.  He  does  not  go  into  the  details,  but  (A  course  when  ^ou  come  to 
the  details  of  legislation,  the  broad  case,  the  flagrant  invaeion  of  the  principle,  will  be 
BUrrouiKled  by  saiegnards,  such  as  are  necessary  completely  to  effectuate  the  object  and 
policy  of  thu  act.  Therefore  it  is  very  idle  to  say,  this  or  that  statesman  spoke  in  snch 
and  such  terms  ;  they  were  very  appropriat«  and  very  iutelligibte  for  the  purpose  for 
which  he  was  speaking,  but  as  he  was  not  speaking  with  a  view  to  oonstrne  the  lan- 
gaaae  of  the  clauses  of  the  act,  it  would  be  most  absurd  to  suppose  that  his  baring 
used  that  Inngnage  oan  throw  any  light  on  the  object  aud  polioy  of  the  act.  In  truth, 
nothing  was  said  which  I  should  object  to  every  memberof  the  conrt  reading  over  and 
over  again,  if  it  had  any  bearing  upon  the  matter,  because  it  bears  out  my  view  of  the 
general  purpose  of  the  act,  namely,  that  it  was  to  vindicate  oar  neutrality,  and  to 
prevent  our  being  imbroiled  with  foreign  nations  by  operations,  as  ta  which  other 
countries' might  say:  "Whatever  yon  call  them,  practically  they  are  hostile  to  us." 
I  think  that  was  the  view  taken  of  it  at  all  times;  but  as  I  do  not  think  that  ultimately 
we  get  any  particular  good  &om  that  part  of  the  argument,  I  do  not  intend  to  dwell 
upon  it  in  addressing  your  lordships.  But  there  was  one  argument  which  m^  friend 
Sir  Hugh  Calms,  by  an  ingenious  device,  contrived  to  make  do  duty  in  a  more  import- 
ant direction,  and  that  is  what  he  said  upon  Waablngton's  rules  which  preceded  the 
enactment  of  the  American  statute.  I  have  had  on  many  occasions  greatly  to  admire 
the  ability,  the  ingenuity,  and  the  courage  of  my  learned  friend ;  never  more  than  on 
this  occasion ;  and  on  this  occasion  in  nothing  more  than  with  respect  to  the  reference 
which  be  over  and  over  again  made  to  those  rules  of  Washington,  asif  they  had  become 
landmarks  in  the  law  of  nations,  as  if  they  bad  laid  down  some  fixed  principles  of 
international  law,  aud  then  that  the  American  statute  having  intended  to  embody 
those  principles,  and  onr  statute,  to  some  extent,  being  framed  on  it  as  a  precedent, 
therefore  you  are  to  look  at  those  rnlea  as  embodying  the  principles  meant  to  be  pro- 
tected and  defended  by  those  acts.  What  is  the  history  of  those  roles  of  Washington  t 
1  can  give  it  you  very  shortly.  I  will  not  read  the  passage,  but  I  will  give  you  the 
reference  if  yon  will  have  the  Koodness  to  make  a  note  of  page  712  of  the  last  edition, 
that  is,  Lawrence's  edition,  of  Whenton's  International  Law.  Your  lordships  will  find 
tn  a  note  there,  concisely  stated,  what  I  think  you  will  also  find  in  an  exceedingly 
excellent  pamphlet,  which  It  is,  perhans,  legitimate  to  mention,  and  which  haa  beisa 
lately  published  by  a  gentleman  well  known  to  me,  Ur.  Gibba.  I  really  think  that 
tbi  history  of  the  matter  is  so  well  collected  there  that  I  cannot  do  bettw  (liaa  refoc 
toifc  .-  , 

DigiLizedbyCjOOglC 


FABLUUEKTABT  AMD  J0DICUL  IPPENDIX,  KO.  XT.        315 

Lord  Chief  Baron.  It  fa  oTtienielf  oaeftil  to  thooe  -who  wish  to  look  »t  the  anthor- 
Ities;  it  collecto  tbem  aU  together  in  a  very  couveiiieiit  form. 

Mr.  Attornry  General.  They  are  so  accnratel;  hrongbt  toRethor  that  I  felt  myeelf 
JastiBed  in  mentioDing  it,  although  ordioarily  we  do  not  mentioD  any  pnblication  of  bo 
TMentadate.  My  lords,  the  TOM  tmth  of  tbeoaeeis  this:  the  policy  of  the  Ameriooa 
eahinet  with  regard  to  the  node  of  mnintaiaiDg  its  professed  aeatrality  in  the  war 
then  lately  broken  oat  between  England  and  revolutionary  France  was  nndecided,  and 
WaaBjngton'B  views  flnetnated  and  changed  from  time  to  time.  The  Amerioan  govom- 
ment  Were  in  this  peouliar  sitnation,  they  wore  not  able  to  permit  the  equipment  of 
■warlike  vessels  In  their  ports  eqnally  and  impartially  by  both  belligerents,  because 
thoy  had  a  treaty  with  France,  of  which  you  will  find  the  details  in  the  pablioatioa  I 
have  mentioned,  which  goaranteed  Prance  against  privateers  beins  armed  aeainst 
France  in  the  American  ports,  and  against  any  prizes  taken  fh>m  the  Frenob  being 
bronght  into  those  ports. 

Now  yon  will  find,  both  in  the  chapter  of  ChanMllor  Kent's  work  to  which  my  friend 
referred,  where  those  rules  are  mentioned,  and  in  Wheaton's  IntematEonal  Law,  and 
everywhere  else,  this  to  be  laid  down  as  the  law  of  nations  on  the  subject  of  the  equip- 
ment of  ships  of  war  in  a  neutral  territory;  that  it  is  perfectly  competent,  consistently 
with  interoational  law,  for  the  nentral  state  to  permit  either  party  to  make  warlike 
Minipnienls  of  ships,  eveirthine  which  is  forbidden  by  the  foreign  enlistment  act  on 
any  construotion  of  it,  without  breach  of  neutrality,  or  withoot  any  breach  of  interna- 
tional  law,  provided  it  be  eqoally  and  indi&erently  permitted,  by  the  nentral  country, 
-  to  both  parties.  Bat  the  Americans  were  placed  la  a  sitaation  by  their  treaty  with 
France,  which  disabled  them  from  allowing  to  Eoglaod  that  which  France  was  doing. 
So  that  the  effect  of  the  treaty  was  this ;  although  it  seemed  that  international  law 
had  made  some  provisions  for  positive  stipulation  of  exceptional  advantages  in  favor 
of  one  belligerent,  if  those  stipalations  had  been  made  before  the  war,  yet  there  beiog 
nothing  of  the  kind  positive  here,  and  it  being  merely  a  stipulation  that  the  enemies 
of  Prance  should  not  equip  ships  of  war  against  France  in  ports  of  the  United  States, 
it  was  impossible  for  the  United  States  to  permit  Fiance  herself  t«  equip  such  sfaips 
without  liolaUng  the  principle  of  neutrality,  because  they  could  not  allow  Great  Britaiu 
to  do  the  same.  That  led  to  the  whole  complication,  and  those  rules  which  have  1>een 
mentioned  are  not  rules  expressing,  or  at  any  time  siipposed  to  express,  absolute  obliga- 
tions imposed  by  lutemational  law  upon  the  nentral  government,  bat  they  are,  as 
Chancellor  Kent  says  in  the  passage  which  my  learned  mend  Sir  Hugh  Cairns  referred 
to,  founded  on  the  princfples  of  international  law ;  which  are  these,  that  the  nentral 
government  has  the  absolute  right  to  prohibit  a  belligerent  government  from  carrying 
on  any  operations  of  that  description  within  its  territory ;  and  having  the  absolute  right 
to  do  that,  it  will  fail  in  Its  duty  of  neutrality  if  it  does  not  either  prohibit  it  to  him, 
or  else  allow  it  also  to  his  adversary.  Well,  these  mien,  made  by  a  government  which 
could  not  allowittobotbparties,  are  made  iu  assertion  uf  their  territorial  rights  against 
both.  In  order  to  avoid  partiality  to  one  contrary  to  the  law  of  nations.  That  is  tbe 
whole  and  sole  connection  of  those  rules  with  the  subject  of  international  law.  I  think 
I  will  not  pursue  the  matter  further,  though  that  connects  itself  with  the  American 
statute;  fur  I  may  conveniently,  I  think,  take  up  the  history  of  tiie  American  statute 
when  we  begin  to-morrow. 

Mr,  Mellish.  If  your  lordship  will  allow  me,  I  will  hand  yon  up  this  oopy  of  tbe 
decree  about  the  Oreto. 

A^Jonraed  to  to-morrow  morning  at  ten  o'clock. 

FoBRTH  Day.— Friday,  Kovember  20, 1863, 
Mr.  Attorney  Genbrai..  My  lords,  when  your  lordships  rose  yesterday,  I  had  been 
refferring  to  a  subject  whir  h  was  treated  as  of  considerable  importance  by  my  learned 
friend,  ^thoagh  in  my  opinion,  when  its  meaning  and  bearing  are  rightly  undeietood, 
it  will  tnm  out  to  have  none;  yet  I  do  not  wish  to  leave  that  undemonetrated,  and 
therefor^  I  will  soy  a  little  more  about  it.  I  allude  to  the  rules  which  were  made  by 
Pre«ident  Washlngtini  and  by  his  government,  on  the  3d  of  August,  1793,  The^  were 
beaded,  "  Rales  adopted  by  the  American  cabinet  as  to  the  eguipmeut  of  vessels  in  the 
ports  of  the  United  States  by  belligerent  powers,  and  proceedings  on  the  conduct  of 
the  French  minister,"  My  lords,  it  was  an  aot  of  state,  a  political  act,  which  was 
undoubtedly  in  this  sense  conuected  with  rales  and  principles  of  international  law — 
that  it  was  warranted  by  those  rules  and  principles  under  the  circamstances  in  which 
the  Unit«d  States  were  then  placed ;  but  the  notion  of  its  being  intended  to  be,  or  being 
in  any  sense  whatever,  an  abstract  declaration  of  the  obliKations  and  the  rights  i^ 
nentral  states  under  those  circnmatanoes,  is  one  for  which  there  is  absolutely  no  foun- 
dation either  in  history  ot  in  law. 
Now,  the  real  drcnmstanoes  connected  with  those  mlea  will  be  best  auderetood,  I 
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lAink,  liy,  in  the  first  pI*M,  iMarin^  in  mind  the  piinoiplw  of  Uw  wlilch  I  mentioned 
jesteraay.  snd  which  ;onr  lordahipB  will  find  stated  ajid  explained  concieely,  bnt  at 
enfficieat  length,  at  the  begintiiug  of  tlie  lecture  of  Chancellor  Kent,  from  a  passage  of 
-which  Sir  Hngh  Caima  rewl  to  yooi  lordships  upon  that  subject ;  it  ia  a  leotore  on  the 
'  rights  and  daties  of  neatral  nations;  and  for  my  purpose  it  will  be  quite  enough 


io-caU  J 


duty  o 

is  the  1 


if  the  Bulijeot  which  is  being  treatod  of  by  Chancellor 
Kent  in  that  lecture,  and  in  the  paaeages  whioh  precede  the  one  cited  by  my  learned 
friend  as  to  these  rules.  The  first  head  is,  "Neutrals  must  be  Impartial."  That  waa 
what  I  mentioned  to  your  lordships  yesterday.  Now,  that  stands  on  common  sense, 
evidently,  but  it  is  a  principle  recognized  by  international  law,  that  if  a  neutiality  is 
PTofesaeu,  it  shall  be  an  impartial  neutrality.  Coneequently  yoa  will  not  give  advan- 
iases  to  the  one  beUigoreut  which  yon  refuse  to  another,  unless,  indeed,  (&t  it  seems 
to  be  considered,  by  the  writers  on  iutomational  law,  subject  to  this  rather  remarkable 
exception,)  yon  are  bound  t«  do  so  by  some  antecedent  positive  enga^^ment  entered 
into  with  the  one  party  not  in  contemolatiou  of  those  particular  hostilities.  It  eeems 
to  be  tbonght  that,  subject  to  that  qualification,  it  is  a  settled  maxim ;  and  so  far  it  ia 
a  duty  of  neutrality  toward  other  govemmente,  that  you  will  be  impartial,  that  you 
will  not  ^vo  to  the  one  an  asHiBtance  or  a  liberty  within  your  dominions  which  yon  do 
not  equally  allow  to  the  other.  That  is  the  branch  of  the  subject  which  »>latc«  to  the 
"■'  if  a  neutral  toward  the  belligerents.  Then  the  next  head  is  at  page  126,  which 
duty  of  the  belligereuts  toward  the  neutral.    "Neutral  territory  inviolable." 

Ur.  Bakon  Csannrll.  Are  you  citing  from  the  marKiDal  pt^^ngl 

Mr.  Attornev  Oeneiuu  It  is  at  paxe  liiS  of  my  edition;  there  are  Joet  within  an 
inner  margin,  in  small  letters,  the  words  "neutral  territorj  inviolable." 

Mr.  Baron  Chakkbu.  Your  edition  is  a  later  one  than  mine;  the  marginal  paging 
ia  preserved  thronajbout  all  the  editions. 

Mr.  Attobmey  UBNSiui.  I  l>eg  yoni  lordship^  pardon;  page  117  is  the  marginal 

Hr.BiitoM  Chanmeu.  I  have  got  it  now. 

Mr.  Attobkey  GEyBitix.  Having  mentioned  the  dnty  of  impartial  nentrality  flnt, 
which  is  a  duty,  oa  1  have  said,  of  the  nentral  to  the  belugerenta,  he  now  mentions  the 
duty  of  the  belligerents  to  the  neutral,  "  neutral  territory  inviolable ;"  and  he  goea 
into  that. 

My  lords,  I  of  conrte  am  not  golns  to  detain  yonr  lordships  fmja  the  real  question  by 
ft  disqulBition  npon  these  enbjeots ;  but  it  will  be  perfectly  well  known  to  all,  I  think, 
who  have  examined  the  booka,  that  even  a  capture  or  an  act  of  hostility  within  tiie 
neutral  territory  is  a  wrong  to  the  neutral  rather  than  a  wrong  by  the  one  belligerent 
to  the  other ;  and  it  is  npou  the  ground  of  vindicating  their  own  rights,  that  neutrals, 
whose  territory  may  be  luvaded  tiy  acts  of  this  description,  in  comity  take  core  that 
restitution  is  made  to  the  other  belligerenL  Therefore  Sent,  after  stating  the  duty  wE 
impartiality  by  nentrals  toward  belligerents,  goes  on  to  mention  the  duty  of  belliger- 
.eots  toward  neutrals — that  there  is  to  be  no  violation  of  territorv.  That  duty  extends 
to  this.  In  the  first  place  there  is  of  course  to  be  no  act  of  hostility,  nothit^  of 
that  nature  which  8il  Hngh  Cairns  spoke  of  as  a  proximate  act  of  hostility,  witldil 
the  neutral  dominion  j  not  only  that,  but  no  acts  or  operations  whatsoever  connected 
with  the  war  and  having  for  their  object  the  promotion  of  the  war  are  to  take  place 
within  the  neutral  territory  on  the  pu^  of  either  belligerent,  without  the  consent  and 
permlsaion  and  against  the  will  of  tlie  nentral  sovereign.  That  is  the  basis  and  the 
principle  of  Washington's  rules.  That  is  to  say,  it  was  to  protect  their  own  neutrality 
ttom  Uie  asaertion  agaiust  their  will  by  the  French  repubhcon  government  of  the  right 
to  arm  and  organize  vessels  of  war  and  expeditions  within  their  territory,  which  the 
history  shows  that  the  French  republican  gOTemmeut  were  asserting  upon  a  strained 
construction  of  negative  terms  in  a  treaty. 

Now  the  political  cirenmstances  connected  with  that  act  of  Washington,  which  It  is 
qnite  necessary  to  remember  in  order  thoroughly  to  understand  the  matter,  were  these; 
The  Unit^Ml  States  government,  before  issuing  the  ralee  which  I  have  been  mention- 
ing, which  was  on  the  3d  of  Aogost,  1793,  bad  npon  the  Gth  of  June  in  the  same  year 
given  notice  to  the  French  agents  within  their  dominion,  that  they  wonld  not  permit 
those  things. to  go  on  any  longer  which  were  being  done ;  and  had  insisted  that  they 
ebould  not  bring  in  any  prices  taken  by  any  vessels  which  might  be  equipped  or  sot 
ready  for  war  after  that  date.  But  the  French  minister  and  his  agents  continuea  to 
do  it  in  spite  of  the  United  States  government;  and  that  government,  ttom  reasons 
of  policy,  though  they  had  engaged  to  Great  Britain  to  prevent  it,  abstained  from  uaing 
the  means  in  their  [rawer  for  a  certain  time  to  enfbroe  those  r^olationB.  Your  Ior£ 
ships  will  find  the  stoto  of  the  case  very  dlstaDotly  explained  in  a  letter  of  Mr.  Jefferson 
to  Mr.  Hammond,  dated  the  6th  of  September,  1793,  whioh  ia  an  annex  to  the  treaty 
between  Great  Britain  and  the  United  Statea  of  the  years  ITH-'QS.  Hy  lords,  I  am 
leading  from  Martens'sColleotionaf  Treatiea,  the  aixtbToInme^tiie  Supplement,  and 
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Tom  lordships  will  find  that  treaty  wMJi  Ito  n 
Tolnmo.    Non,  m  I  laid,  tbia  letter  ia  annexed  t 

tbterpretation  of  one  of  itsartiulM.  And  thia  to  Mr.  JefEeitao&'i  ocooTintaf  the  < 
etances,  wliich  will  at  onoe  place  yoni  lordahipe,  I  think,  in  a  carreat  view  of  the  true 
position  of  the  parties,  and  the  trne  meaDing  of  thia  political  act  of  the  United  States, 
AA«r  referring  to  a  letter  which  he  had  roceivod  from  the  British  utiDlster,  Mr.  Ham- 
mond, as  to  certain  ships,  and  the  previous  oorreapondence,  he  proceeds  thos :  "  We  aro 
liound  by  onr  treaties  with  three  of  the  belligerent  nations  by  all  the  means  ia  our 
power  to  protect  and  defend  all  vessels  and  effects  in  our  ports  or  waters,  or  on  the 
•ess  near  onr  shores,  and  to  recover  and  restore  the  same  to  the  right  owners  when 
taken  from  them.  If  all  the  means  tn  onr  power  are  nsed,  and  fail  in  their  effect,  we 
are  not  bonnd  by  onr  treaties  with  those  nations  to  make  compensation.  Though  ire 
Ikave  no  similai  treaty  with  Great  Britain,  it  was  the  opinion  of  the  President  that  we 
ehQald  nse  lowaid  that  nation  the  same  mle  which,  nndei  this  article,  was  to  govern 
na  with  the  other  nations,  and  even  extend  it  to  captures  made  on  the  high  seaSjtuid 
bronght  into  nnr  ports,  if  done  by  vessels  which  had  been  armed  within  them.  Hav- 
ing, for  particnlor  reasons,  forborne  to  nse  all  the  means  in  onr  power  for  the  reetitn- 
tlon  of  the  three  vessels  mentioned  in  my  letter  of  August  the  7th,  the  President  thought 
It  inonmbent  on  the  United  Stat«s  to  make  compensation  for  them;  and  though 
nothing  was  said  in  that  letter  of  other  vessels  taken  under  like  circnmstanc«e,  and 
brought  in  after  the  6th  of  June."  (that  was  the  date  at  which  the  United  States 
government  had  said,  "We  will  not  permit  it,")  "yet,  when  the  same  fort^earsnoe  had 
taken  place.  It  was  and  is  oar  opinion  that  compensation  should  be  equally  dne."  And 
then  he  proceeds  to  say  that  it  would  be  appli^  to  cases  ooonniog  even  Lat«t,  if  under 
the  like  drcnmatanoes.  So  that  the  state  of  things  is  made  manifest;  in  the  first 
instance,  the  French  agents  supposed  that  the  treaty  gave  them  not  only  negative 
rights,  bnt  poeltive  riEhts  to  equip  and  arm  veeaels  as  much  as  they  pleaaed  withm  the 
ports  of  the  United  States,  and,  nntil  the  &th  of  June,  tbey  did  so  nnder  that  impres- 
sion, and  no  notice  was  given  to  them  by  the  United  States  government  that  they  wraa 
not  to  be  at  liberty  to  do  so:  hnt  on  the  5th  of  Jnne  the  United  States  issoed  a  proc- 
lamation, and  gave  notice  tnat  this  state  of  things  was  not  to  go  on.  Nevertheless,  It 
did  go  on ;  and,  as  Mr,  Jefferson  says,  there  were  particnlar  reasons  why,  althongfa 
they  nad  promised  the  British  minister  that  it  should  be  stopped,  the  United  States 
government  abstained  from  using  the  means  in  their  power  to  stop  it.  Under  those 
cirenmstances  they  held  themselves  bound  t4>  make  restitution,  and  it  was  under  the 


circnmstaaccs  of  those  peculiar  treaties,  by  which  they  were  bound  to  give  effect  t< 
the  mie  of  imptrtial  neutrality  as  far  as  tney  conld,  and  at  the  same  time  to  proteoi 
themselves  from  the  assertion  by  a  foreign  power  of  a  right,  Bgainat  their  wUl,  Mid 
against  the  notice  which  they  ha<l  given  of  their  dissent  and  disapprobation,  to  equip 
and  arm  veesels  within  their  limits,  that  these  rules  were  adopted  by  the  Amarfoan 
cabinet;  and  well  may  Chancellor  Kent  say,  as  he  does  say,  (and  it  is  all  that  he  lays  of 
them,)  that  those  rules  had  a  perfectly  good  foundation  in  the  law  of  nations.  He 
aays,  at  the  marginal  paging  ISS,  the  passage  which  Sir  Hugh  Cairns  read,  "The 
goremnent  of  the  United  States  was  warranted  by  the  law  and  practice  of  nations  in 
ute  declaration  made  in  1793  of  the  rules  of  neutrality,  which  were  particularly  recog- 
nized OS  necessary  to  he  observed  by  the  belligerent  powers  in  their  intercourse  wlHl 
this  country.  These  rules  were,"  and  then  he  states  the  substance  of  those  mles, 
witiiont  their  exceptions,  and  I  will  refer  to  them  in  a  moment,  as  far  as  is  necessary. 
Be  goes  on  to  say,  "  Congress  have  repeatedly  by  statute  made  suitable  provision  (or 
the  support  and  due  observance  of  similar  rules  of  neutrality,  and  ^veu  sanction  to 
the  principle  of  them,  as  being  founded  in  the  aniveraal  law  of  nations."  The  prin- 
ciple of  them  to  which  he  refeis  is  merely  this — on  the  one  hand  the  observance  of  the 
obligation  of  an  impartial  neutrality  toward  the  belligerents,  and,  on  the  other 
band,  the  protection  of  the  neutral's  own  territory  from  an  unauthorized  use  of  it  by 
either  beUigerent.  or  both  helliKerents,  for  any  purposes  connected  with  war,  which 
the  government  thinks  dt  to  pi'ohibit:  that  is  ail- 
Now,  the  reason  why  my  learned  friend  laid  so  much  stress  npon  these  rules,  and 
tried  to  make  so  mnch  of  them,  is  obvious.  In  that  political  aot,-done  nnder  those 
cintnmstances,  and  before  there  was  any  legislation  whatever  in  the  United  States  on 
the  subject,  the  government  took  a  distinction,  which  we  find  upon  the  faoe  of  the 
mles,  between  eqnlpment«  atK^tit  iWM  and  those  which  were  essentially  warlike ;  and 
my  learned  friend  wants  you  to  infer  that,  because  in  that  political  act  done  under 
timsB  oireumstanoes  by  Waahingion's  administration,  it  wtu  thought,  in  the  abeenae  of 
legislation,  expedient  to  make  that  distinction  for  their  present  government  and 
gnidance,  therefore  yon  an  to  import  that  distinction  into  the  interpretion  of  all 
subsequent  legislation  which  liaa  taken  place  npon  the  mihject.  It  seems  to  me  that 
anything  more  extravagant  conld  not  possibly  be  conceived ;  and,  indeed,  when  we 
1o<A  at  Uie  niks  theouelTes,  it  will  not,  I  think,  appeu  that  that  distinction  clearly 
'•xtends  BO  Ltt,  even  as  my  leanied  friend  imagines  nnder  the  rules,  because  1  obserre 
that  then  is  only  one  «f  tliose  aotides  which  relates  to  the  original  aiming  aad 
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equipping  of  Taneb.  I  do  not  meaa  to  ftrgoc  wIwthM  or  not  aiming  and  eqnlpplng 
are  to  go  together  there,  bnt  at  all  events  "the  original  armiiia  and  eqaipping  <f 
Teuelain  tbe  porta  <rf  (be  United  Statee  b;  any  of  the  belli  eerent'partiea  lor  milita^ 
eervio^  offenalTe  or  defensive,  is  deemed  nnlawfhL"    Tliat  ie  the  first  mle.    Then  the 


je  service  of  the  government  of  any  of  the  belligerent  parties,  which  if  done 

to  other  vemels  wonM  be  of  a  donbtftil  nature,  as  being  applioable  either  to  commerce 
or  var,  are  deemed  lawful ;"  which,  in  &ot,  la  merely  the  ordinary  hoapitality  shown  by 
all  oonntrlee  in  the  world  to  all  ships  of  war,  (which  1  will  obaea-ve  DpMi  when  I  come 
to  the  eitfhth  section  of  oar  act  of  Parliament,]  with  an  exception  with  regard  to 
prisM  taEen  from  France,  fonnded  on  the  treaty  obllgationB  towatd  France.  Then 
the  fonrth  mle  is  this :  "  Eqhipments  in  the  ports  of  the  United  Stotea  by  any  of  the 
parties  at  war  with  France  of  vessels  fitted  for  meiohandise  and  war,  whether  with  or 
withont  ooQumsaions,  which  are  doubtful  in  their  natute,  as  being  applicable  either  to 
eouimeroe  or  war,  are  deemedlawfol,  except  thoee  which  shall  have  made  prise,"  &a. 
Thai,  no  doubt,  was  the  article  which  my  learned  &iend  partlcul»rlj[  referred  to,  beoanse 
be  thonsht  it  usefnl  to  him.  It  was  aporticular  distinction,  which,  in  the  oiroomstaucea 
which  1  have  mentioned  in  this  aet  of  state  SJitecedent  to  legUlation,  the  United  Statea 
government  thought  fit  to  make,  and  the  reason  is  obvious.  They  say.  We  prohibit,  as 
an  invasion  of  ooi  tovereignty,  independently  of  any  legislation  whatever,  actb  for 
moniffeetly  warlike  potpoeea  witbla  ooi  territory ;  bat  we  do  not  thinic  it  neoeeeary  to 

^i_^ ,_...   ^.  ..^.  ._       the  absence  of  le^slstion,  upon  the  gen  ei'     -------- 

II  to  treat  as  an  invasion  of  our  territory  ai 


when  yon  remember  what  Mr.  Jefieiaon  said  In  the  letter  whioh  I  have  read,  namely, 
"  We  are  bound  by  oar  treaties  with  three  of  the  belUaerent  nations,  by  all  tbe  meana 
In  oor  power  to  protect  and  defend  their  vesaels  and  eflecto  in  our  pints  or  waters,  or 
on  the  seas  near  onr  shoies."  Therefore,  being  able  to  limit,  and  intending  to  llmU, 
aceoiding  to  their  own  sovereign  will  and  pjessnre,  the  extent  of  the  prohibition 
irhloli  was  then  made  by  the  sovereign  anthority,  thev  limited  it  in  that  way.  But 
how  that  can  be  imported  into  tbe  oonBtmotion  of  tne  eabseqnent  etatuto  appears 
tomotobeathingntWrlynnintelligible:  becauBe,looldngat theabetract principle (rflaw 
which  entitles  foreign  nations  to  do  the  one  thing  or  the  other.  It  depends  entirely 
Upon  the  will  of  the  sovereign  power  of  tbe  conntry  where  it  is  done. 

Hy  lords,  my  learned  friend  sir  Hugh  Cairns,  I  think,  in  bis  argnment  npon  that 
aul^ect  forgot  that  it  ia  the  practice  of  all  nations,  when  war  breaks  out  in  which  ther 
Intraid  to  obeerve  nentnlity,  by  their  sovereign  power  to  regulate  tjie  extent  to  which 

, _._    „ ^ ,  __ ^ .._i  and  other  ships  at 

Ibreign  countries  in  those  ordinary  Uiluga  which  are  nniversally  necessary,  and  which 
do  not  tend  to  increase  the  means  of  carrying  an  wai  previondy  existing.  And  it 
really  wonld  be  Just  ae  reasonable  to  say  that  uie  mles  which  onr  government  issued 

a'     proclamation  at  the  b^lnning  of  tbe  nreeent  war  between  the  United.  States  and 
I  Confederate  States,  which  yonr  loidehips  will  find  in  print,  I  think,  in  a  noto  to 
Ht.  Wheaton'e  book,  at  page  717,  of  the  last  edition. 

Hr.  Basox  Chamheli,  And  at  page  12  of  tbe  Appendix. 

Mr.  Attobnkt  Gbmkrai.,'  No,  mjf  lord,  I  du  not  mean  tbe  nentrality  proclamation, 
I  mean  the  rules  according  to  which,  bv  another  proclamation,  in  February,  I  think, 
upon  the  occasion  of  the  Tuscarora  and  the  Nashville,  two  ships,  which  were  a  good 
deal  talked  about,  coming  into  onr  waters,  onr  government  thought  fit  to  rtyjulate,  aa 
against  fbreign  belligerent  powers,  the  extent  to  which  tbdr  dupa  should  enjoy  tlte 
hospitality  of  onr  shores.  It  Is  a  proelamation  exactly  efuMlssi  jranM-l*  with  theae  mlea 
of  1793,  and  of  which  it  may  be  safd,  with  the  same  trnth  with  whioh  Chancellor  Kent 
speaks  of  thoee  mles,  that  it  is  perfectly  warranted  by  the  r^ea  of  int«m^donal  law 

ajid  founded  upon  them;  namely, finmded  n " >-->-i-  -•  j---     __ i-.  ._   — 

Jndgment,  we  til 

tory  from  any  aisnmptii 

wa,  not  going  to  read  tl  .  _   .     „ 

them,  and  I  say  that  yon  mightjnst  _ , 

there  a  line  is  diswu.  and  that  everything  witiiin  thoee  rnlea  is  og^nst  the  genmal 
prineiplea  of  inteniatlonal  law.  Everything  which  they  permit  is  assumed  to  be  par- 
misuble,  independently  of  the  partioi^  will  of  the  sovereign  power,  and  it  is  sud 
that  it  must  therefore  be  presnmed  to  be  a  principle  which  was  borne  in  mind  in 
•nbssqnent  legislation  npon  the  same  snl^eet.  Nobot^,  of  eouiae,  could  read  thoae  role* 
4lf  onr  government  without  seeing  that  a  oontentionM  that  kind,  withceqwet  to  them, 
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wtw  lottgnkge  of  ita  own,  irbich  langaage  In  ita  ofttnitu  hum  wovid  go  bejoad  tboee 
mles.  I  gave  vonr  lordshiu  a  refereoM  to  the  paff«^  it  ia  page  717  of  Wbeatou.  It 
woald  be  clearl;  onrenaonaDle  in  th«  one  com,  and  it  1b  equally  noieaaonable  in  the- 

Bat,  mj  lords.  I  have  Waahington's  own  aothority  for  saying  so ;  and  I  hare  the 
anttaoiity  of  otbei  great  persons,  Judges  of  the  American  comts,  proving  that  they 
never  took  this  view  of  those  rules  oF  thrira,  upon  which  my  learned  friend  builds  his 
argument,  that  fonooth  yon  aie  to  look  upon  this  foreign  enlistment  act  as  a  mere 
•tatute  to  give  sanotiou  to  previously  existiug  inteinatlonal  dntiea,  and  not  to  go 
beyond  the  Smlta  of  those  ohugations,  which  limits  he  in  this  arbitrary  way  attempts 
to  define. 

Now,  I  will  refer  your  loidshipe  to  that  which  my  learned  Griend  mentioned,  hat 
thongbt  it  nnueceoeaiy  to  read,  bnt  which,  I  cannot  help  thinking,  1b  at  least  as 
sennane  as  what  he  did  read.  I  mean  the  President's  speech  to  the  two  houses  of 
Congnes  when  aauoonciug  those  rnlM,  and  bis  other  acts  oonneoted  with  tha  same  sub- 
jeot,  and  Teqnestlng  that  they  would  proceed  to  legislation.  I  will  read  it  as  matter 
of  history,  at  t^  events  as  pertinent  as  that  which  we  have  heard  connected  with  the 
mles.  Tb»  President,  on  the  3d  of  December,  1793,  uiA  this :  "  As  soon  as  the  war  in 
Enrope  had  embraced  those  powers  with  whom  the  United  States  have  the  most  exten- 
sive relations,  there  was  reason  to  apprehend  that  onr  intarconrse  with  them  might  be 
interrupted,  and  onr  dinraaition  for  peace  drawn  into  question  by  the  tusplciona  too 
often  entertained  by  belligerent  nations."  And  I  observe,  my  lords,  there,  that  this 
&I1b  In  with  the  line  of  argument  which  I  submitted  to  your  lordships  yesterday  with 
respeot  to  the  mischief;  that  the  miaohief  is  not  to  be  meaanred  by  the  provable 
obbgations  which  yon  con  establish  by  what  my  learned  friend  called  the  letter  of 
international  law,  tbongh  I  oonfess  I  do  not  know  where  the  letter  of  international 
law  la  to  be  fonna ;  bnt  the  suspicions  entertained  and  feelings  excited  equally  endan. 
ger  peace.  Washington  goes  on:  "Itseemed,  therefore,  to  be  my  duty  to  admonish  onr 
citisens  of  the  consequences  of  a  contraband  trade,  and  of  boatile  acts  to  any  of  the 
partiee,  and  to  obU^  by  a  declaration  of  the  existing  legal  state  of  Utiugs  a 


admission  of  our  right  to  the  ImmnnltisB  belonging  to  our  situation.  Under  theae 
impressions  the  procuunation  which  will  belaid  before  you  waBisaned.  In  this  posture 
of  afiidra,  both  new  and  delicate,  I  resolved  to  adopt  general  rules,"  (thoae  are  the  rules 


in  questiun.)  "  which  should  conform  to  the  treaties,  and  assert  the  privileges  of  the 
United  States.  These  ore  reducfd  into  a  system,  which  will  be  oommnnicated  to  yon. 
Although  I  have  not  thought  m^elf  at  Ubifftv  to  forbid  the  sale  of  the  priies  permitted 
by  our  treaty  of  commerce  with  France  to  be  bronght  into  onr  ports,  I  have  not  refused 
to  cause  them  to  be  restored  when  they  were  taken  within  the  prot«otion  of  onr  terri- 
tory, or  by  vessels  oommissioned  or  eqnipped  in  a  warlike  form  within  the  limits  of 
the  United  States."  Then  he  proceeds  thus:  "  It  rests  with  the  wisdom  of  Congress  to 
correct,  improve,  or  indonie  this  plan  of  procednre;  and  it  will  probably  be  fotmd 
expedient  to  extend  the  legal  code  and  the  jurisdiction  of  the  courts  of  the  United 
Stetes  to  many  cases,  which,  thouch  determined  on  prlnciplea  already  recognized, 
demand  some  further  provisions."  I  think,  therefore,  there  Is  nothing  whatever  which 
would  lead  your  lotdsnips  to  suppose  that  this  act  was  Introduced  simply  for  the  pur- 
pose of  enacting  as  law  the  provisions  of  those  rales ;  and  it  is  manifest,  when  we 
compare  the  one  with  the  otner,  that  they  differ  so  materially  that  It  is  impossible 
that  difference  should  have  been  without  intention  and  without  purpose. 

Now,  my  lords,  I  said  tliat  I  oonld  show  you  that  the  idea  of  this  foreign  enlistment 
M)t  having  Immi  intended  simply  to  enable  the  United  States  to  enforce  against  ita 
■atlJectB  Mdigattons  which  were  due  from  it  to  other  belligerent  govetnmenta,  is  aa 
idea  totally  inconsisteDt  with  the  judicial  view  of  the  matter,  which  has  always  been 
taken  in  the  United  Btates.  I  will  mention  to  your  lordships  in  coDoection  with  that 
•nlfjeet  two  cases :  one,  the  ease  of  the  Alerto,  which,  in  the  ninth  volume  of  Cranoh, 
at  page  365,  where  Ur.  Justioe  Bushrod  Washington  cave  the  judgment  uf  the  court ; 
•nd  &«  passage  which  bears  upon  this  aal^ecD  is  the  folloniog:  "A  neutral  nation 
may,  if  so  ^posed,  without  a  breach  of  her  neutral  character,  grant  pennissian  to 
both  belligerents  to  equip  their  vetneU  of  war  within  her  territory ;  bnt  without  such 
permission  the  aubjeets  of  such  belligerent  powers  havp  no  ri^ht  to  equip  vessels  of 
war  or  to  increase  or  augment  their  force  either  with  arms  or  with  men  within  the  ter- 
ritory of  such  neutral  nation.  Such  nnanthorized  acts  violate  lier  sovereignty  and  her 
Eights  as  a  ueu  traL"  Nothing  can  be  clearer  than  that,  but  It  does  not  rest  on  that  author- 
ity only ;  for  we  find  the  same  doctrine  laid  down  in  the  caae  of  the  Eatreila,  which  is 
beqnently  lellBired  to  in  other  American  oaaes,  aa  a  case  of  high  authority ;  and  which 
il  In  the  fomth  Tolome  of  Wheaten'a  Supreme  Conrt  Reports.  The  paaaage  in  question 
is  in  the  judgment  <d  the  court  at  page  309,  which  was  deliveivd  by  Ur.  Justioe,  after- 
ward  Chancellor,  Lmngstone.  He  says  there :  "  So  long  as  a  nation  does  not  luterfero 
in  the  war,  but  proCteses  an  exact  impartiality  toward  both  parties,  it  Is  its  dut;  aa 
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well  aa  right,  uid  its  ittfbty,  and  good  A^tb,  and  honor  donuuid  it^  to  ba  vigilMit  In 
preventing  it«  neutrality  from  being  abnaed  for  the  pnrpoeee  of  hostdity  agaiiiit  either 
of  them."  I  do  not  know  that  the  piinciple  for  which  I  contend,  aa  embodied  in  the 
law  which  I  am  now  asking  yonr  lordahipe  to  adminiater  and  expoond,  could  be  better 
■  ezpreBBcd  than  that.  "  This  mav  be  done,  not  only  by  gtiardlng  in  tne  fiist  inetraee 
aa  fir  aa  it  can  againat  all  warfike  preparatlona  and  eqalpnumta  in  ita  own  waten, 
bat  also  by  restoring  prixea  taken  in  violation  of  ita  neamU^."  Tbeu  be  prooeeda 
thna:  "In  the  performance  of  this  dnty,  all  the  belligeMDta  most  beaappoaed  to  have 


n  equal  intereat-,  and  a  disregard  or  neglect  of  it  would  Inevitably  expoae  a  oeutial 
nation  to  the  charge  of  inaincnity  and  to  the  just  disaatlaCftction  and  complaintaof  the 
belligerent,  the  property  of  whoee  anbjeots  ahould  not,  under  anoh  circamatancea,  be 
Katorad.  The  United  Statoa,  Instead  of  opening  their  porta  to  all  the  ooutending  pac- 
tiea  when  at  peace,  theuwelrea,  aa  may  be  done  if  not  prevented  by  anteoedent  trMtiea, 
have  alwajB  thongfat  it  the  wiawt  and  safest  oonise  to  interdict  them  fi«m  fitting  out 
or  fbmishing  vessels  of  war  within  their  llinits,  and  to  ponieb  tiiose  who  may  contriV 
ut«  to  anch  equipments."  Therefore.  Mi.  Jnstioe  Livingstone  thinks  tlurt  it  is  pmtdoOj 
competent,  where  there  is  no  treaty  to  the  oontntiy,  to  allow  both  parties  to  oome  into 


your  ports  and  eqnip ;  bat  be  thinks  it  the  wiser  and  tbe  saftr  oonrae,  and  the  oonise 
most  oon^tent  with  the  safety,  good  &lth,  and  honor  of  a  utioa  piofesaing  nenteidity, 
eepeoially  as  we  know  that  both  parties  in  any  given  war  will  not  praotieally  enter  for 


soch  purposes  the  porta  of  the  same  oentral,  to  take  the  comae  whi^  ttia  United  States 
have  done— namely,  to  interdict  them  both  from  fitting  ont  or  fnmtshlng,  and  to  pun- 
ish those  who  may  oontribnte  to  eaoh  equipments- 
Mr.  Bahon  B&AMWEXI.  What  are  we  to  nnderatand  by  that?  Acoording  to  his 
opinion,  bnt  for  the  apecial  prohibition  in  any  particniar  caae,  wonld  it  be  lawfOl  for 
the  anbjects  of  a  nentral  state  to  fit  out  and  arm  a  veaael,  ao  as  to  be  ready  for  hoatillties 
when  it  left  the  neutral  port  I 

Hr.  Attobnxt  Gxnerai-  I  apprehend  that  it  ia  undoubtedly  ao.  There  waa  no 
mnnicipal  law  in  the  United  fitatea  or  here,  before  the  foreign  anliatment  act,  to 
prevent  it. 

Hr.  Barom  Bramweli.  Nay,  aa  I  nnderatand,  there  was  no  international  law. 

Ur.  Attorney  Qenerai.  No  international  law  whatever. 

Hr.  Baron  Brakwbll.  No  international  law  which  would  prohibit,  for  inatance,  the 
arming,  manning,  and  in  every  way  equipping  a  oonfbderate  ship  in  thia  pott  tor  tbe 
purpose  of  committing  hoatliitieB. 

Mr.  Attorney  Generai.  All  that  Is  neoeaaary  for  me  to  say  is  thia 

Ur.  Baron  Brahwell.  I  beg  your  pardon.  All  I  want  to  knowia-thia;  what  ue 
we  to  nnderatand  as  Mr.  JoHtice  Livingstone's  opinioD  theref 

iSr.  Attornkt  QsNBttAi.  I  think  that  it  was  his  opinion,  that  there  was  no  inter- 
national law  which  wonld  prevent  it,  provided  the  United  States  permitted  it  aqaallr 
to  both  parties.  Hv  lords,  so  fiir  as  I  am  concerned,  I  believe  It  is  a  matter  as  to  which 
those  who  discnsa  these  questions  do  not  fiilly  sf(ree.  Some  think  that,  on  soand  views 
of  international  principlee,  such  things  ought  not  to  be  permitted  by  neutral  nations ; 
bnt,  aa  far  aa  I  can  find,  American  authority  is  distinctly  in  accordance  with  the  answer 
which  I  gave  your  lordship  aa  to  wliat  I  understood  Mr.  Justioe  Livingstone  to  hold, 
namely,  uiat  there  is  no  int«mationBl  obligation,  provided  it  is  allowed  eqoally  to  lioth 
parties,  and  that  it  rests  merely  upon  mnuioipal  law.  It  was  with  reference  to  that 
snbject  that  I  referred  to  what  Wheaton  said  of  the  controversy  between  Lampredi  and 
Qajiaui;  it  is  jnat  the  same  thing  to  a  belligerent  who  snffers,  whether  a  ship  fully 
armed  and  equipped  for  war  is  sold  without  having  been  previously  equipped  expressly 
with  a  view  to  that  sale,  or  whether  it  was  equipped  with  a  view  to  mat  sale,  because 
she  equally  oomea  oat  of  the  port  of  a  ueatral  nation  an  instmment  immediately 
adapted  for  hostilitiee. 

ib.  Baron  Bramwell.  What  ooonrred  to  me  at  the  time  aa  a  difierenoe  ia  thia,  thai 
,  a  vessel  may  l>e  ftiUy  equipped  and  armed  in  every  particular  eioept  the  fighting  crew ; 
then  if  f  on  sell  her,  yon  sell  her  still  In  an  innocent  condition ;  but  w^t  occorred 
to  me  might  make  a  difFerence  wonld  be,  that  in  addition  to  what  yoa  might  call  bar 
own  capacity  of  mischief,  she  hod  tbe  requisite  crew  on  board— what  atmok  me  was, 
tliat  then  the  port  would  be  a  station  of  boetliities. 

Mr.  Attornby  Generai.  I  will  address  myself  to  that  preaently ;  bnt  I  think  yonr 


lordahip  will  see  that  although  it  is  peifootly  true  that  the  pasaage  wliioh  I  lead  took 
no  notice  of  the  presence  or  absence  of  the  crew,  yet  on  uie  o^r  hand  it  moat  be 
tolerably  obvious  that  the  government  which  pnrohaeea  each  a  veaael  flilly  equipped 


and  fitted  out  for  war  would  take  oore  to  provide  itself  with  a  oi 
out  of  port.  And  in  the  oidinaiy  and  natiiial  state  of  things,  it  la  net  to  be  preaomed 
that  a  vessel  would  leave  port  without  a  erew,  and.  I  do  not  find  anywhere  the  leaat 
trace  of  such  a  view  being  entertained  aa  that  the  lawftalueaa  or  unlawf^ilnMB  of  aneh 
a  transaction  wonld  depend  upon  tbe  presenoe  or  abssDoa  of  a  orew  anlfielaat  to  nav- 
igate  the  vessel  for  warlike  purposea  when  ahe  leA  the  ^oit 
My  lorda,  before  I  address  myself  a  little  to  tiie  observatloD  embodied  in  the  woida, 
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"atstion  of  iioBtUltJea,"  I  will  trouble  yon  with  one  more  reference  la  ocmneotion  with 
the  Bame  eabject,  which  we  Bhall  find,  I  think,  in  a  not«  to  Laoreaoe's  WLeaton ;  it 
refers  to  a  reoent  »otofet»te  rather  than  a  judicial  act,  but  it  ii  not,  I  thin  k,  an  worthy 
of  attentioo  in  thoee  draometaucM.  Yon  will  find  it  vb  page  7^,  In  a  note  to  that 
pwa  of  Uie  laet  edition  of  Wbeaton'i  Elements.  It  waa  an  act  of  state;  in  fact,  an 
opinion,  I  think,  of  the  attorney  general,  adopted  by  the  gorenunent  ia  lS55,  upon  the 
oocaalon  of  a  qneation  arlalng  betweea  tua  conntiy  and  £e  goremtneat  of  the  United 
States  as  to  some  lecniitinK  tbr  the  CuMdian  semce  which  was  ff^txg  on  In  New  York, 
I  think  it  may  be  in  yonr  loidahip's  recoJlection  that  such  a  gneetion  arose.  This  Is 
what  is  said  in  tbe  opinioD :  "  It  is  a  settled  principle  of  the  law  of  nations  that  no 
belligerent  can  rigbtmlly  make  use  of  tbe  territory  of  a  nentral  state  fbi  belliffereiit 
pnrposes  wiUtont  the  consent  of  the  neatial  government.  The  nnderttjdng  of  a  bellig- 
erent to  enlist  troops  of  land  or  sea  in  a  Dentral  state  withont  the  previoDS  consent  of  the 
latter  is  a  hostile  attack  on  its  national  sorereignty.  A.  neutral  ataCe  may,  if  It  pleMC, 
permit  or  K^ant  to  belligeTcuta  the  liberty  to  raise  troops  of  land  or  sea  within  its 
territory ;  bat  for  the  nentral  state  to  sjlow  or  ooDcede  the  liberty  to  one  belligerent, 
and  not  to  all,  wonld  be  an  act  of  manifest  partiality,  and  a  palpable  breach  of  nea- 
tnUity."  Now,  nobody  can  help  seeing  that  this  wonld  meet  the  point  whioh  yonr 
lordahip  haa  pnt ;  becaaoe  troops  by  la^d  or  sen  involre  the  case  of  the  crew,  and  th6 
view  there  expreiaed  by  the  attorney  general  of  the  United  States  and  adopted  by  the 
■oremmeDt  was,  that,  If  it  la  given  to  one  it  must  be  given  to  alL  Thenheaays:  "The 
United  States  oouatuitly  refuse  this  liberty  to  all  bemgerents,  applying  with  impartial 
Jaetioe  that  prohibition  as  made  known  to  the  world  by  a  permanent  act  of  Congress." 
I  oonnot  find  the  leaat  traoe  of  the  contrary  view  in  the  American  anthoritiee.  I  am 
qnite  awaie  that  Honrienr  Hautefenille,  and  some  other  modem  writers  who  have 
Oisonie^  debatable  qnistlonB  of  the  law  of  nations,  would  not  agree  to  that  proposition ; 
and  yonr  lordships  will  not  at  all  anderHtand  me  as  deelrincF  to  maintain  the  one  aide 
of  the  qneetion,  or  the  other,  as  an  abstraot  proposition ;  all  that  I  mean  and  dwire 
is  to  show,  that  ae  between  the  government  of  Qreat  Britain  and  the  United  States  it 
certainly  is  not  to  be  aseomed  that  the  view  of  international  law  whioh  my  learned 
friend  Sir  Ungh  Caima's  aigameut  haa  supposed,  Ib  a  view  which  has  ever  been  estab- 
lished, nor  can  I  in  any  books  And  it  laid  down  as  tbe  view  eettied  and  estaUished  by 
that  species  of  authority  whioh  alone  can  make  international  law. 

Lord  Chikf  Birom.  It  is  not  very  easy  to  say  what  authority  will  make  absolntdy 
International  law. 

Hr.  Attokket  Gemzru.  General  consent,  I  imagine,  my  lord,  is  necessary,  and  Qto 
usage  of  nationB. 

IrORD  CHmv  Babom.  What  a  wide  piopositiim  that  is:  "general  oonsent," 

Hr,  Attoritet  Qembrat.  It  la  a  very  vride  proposition,  mv  lord,  no  donbt.  We 
reoolleot  that  In  eooleeiaetical  matters  there  la  a  proposition  called  the  Bnle  of  St  Vin- 
cent of  Lirine,  "gnod  temper,  quod  vMque,  qtmd  omnihw.-"  and  if  that  were  rightly 
interpreted  I  believe  that  we  should  be  within  very  large  hmlts  of  eoolealaetioat  li^rty. 
Of  conrse  1  do  not  raetui,  nor  is  this  the  time  or  place,  to  nndertake  to  establish  in  what 
sense  the  words  are  nsed,  bnt  we  know  that  those  words  are  need  in  a  praatJoal  sense. 
When  there  la  anything  approaching  to  a  general  consent  of  nations,  illqstrated  by 
practice,  uid  acqaleecea  in  by  practice,  we  may  say  (eapeclally  when  the  writers  npcm 
the  subject  lay  It  down  as  law)  that  that  ia  a  settled  pnneiple  of  law.  But  when  yoa 
have  all  the  wrltera  that  lean  And  in  apartionlaroonntry  taking  another  view  of  the 
matter,  and  when  the  most  whiiA  can  be  s^d  of  a  view  whfadi,  pentaps,  in  the  abstract, 
may  be  reaaonable,  is  that  it  has  been  advocated  npon  abstract  prmoiplee  of  reaswi, 
but  cannot  be  found  reoognlied  in  praotioe,  it  oaonot  be  aamuned  for  any  deQnite  pnr^ 
pose  to  be  meb  a  settled  principle  of  International  law  that  yon  are  to  take  it  aa  the 
bade  of  the  l^risl'>l>ioi>  of  any  nation;  nor  oui  one  nation  impoee  it  npon  another  and 
aay,  "  We  are  entitled  to  require  yon  to  govern  yonr  condnot  oy  it." 

My  lords,  let  me  make  an  observation  npon  tbe  ezpresrion, "  a  station  of  hostilitiea," 
■o  eoovenient  as  it  is  to  express  in  a  short  fbim  the  anbatance  of  an  a^nment  whiiA 
has  been  addressed  to  yonr  lordaUpa.  I  connect  it  with  what  my  leaned  Mend,  Sir 
Hn^  Cairns,  spoke  of  aapcoximat>e,aata<rf  war.  Now,  I  say  that  there  la  no  anthen^ 
whatever  for  tlie  propoelnon  that  taking  a  ship  ont  (tf  a  nentral  port  with  the  meant 
of  carrying  on  war,  is  an  act  of  hoet4Uty  or  a  proximate  act  of  war;  it  ia  no  donbt  an 
act  tending  extremdy  to  iq]nre  in  its  resnlt  tne  nentral  government,  and  so  are  the 
acts  which  the  argnment  on  tbe  other  side  of  this  case  seeks  tovlndloate;  so  is  the 
act  of  aending  ont  a  ship  not  armed  for  war,  bnt  ready  to  receive  her  arms ;  so  is  the 
Mt  of  sending  ont  a  ship  prepared  fbr  warlike  parpcse%  bnt  in  which  some  tbiogs  are 
left  to  be  done  when  ahe  gets  beytoid  a  certain  line  of  aea.  There  are  many  cases  in 
which  the  suppoeitian  that  there  wonld  be  omisefa  to  intensept  her  is  practical^  as 
Idle  one;  caaea  in  which  there  certainly  will  not  besneh  omiaeca.  For  instance,  uF  at 
'Bie  beginningoftliia  war  the  United  8t*teahad  thoni^t  It  expedient  to  nse  this  oonntiy 
for  tbe  pnipoae  of  creating  armed  vessels,  the  ports  of  the  Ci>nfbderate' States  being 
blockaded,  it  wonld  be  perwotly  ridionlona  to  say  that  won  d  have  been  possible  for 
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the  Confadciste  Btatea,  by  su;  meaiu  in  their  power,  to  pKTNit  the  appliention  ot  amw- 
meats  to  shipH  outside  the  boundary  lin^of  the  Britiiih  iraters.  A  uultitnde  of  BOoh 
oafiM  will  occur.  The  suEgentioii  tbst  in  ftny  csae  the  thing  ia  to  be  prevented  by  Bnch 
meauB  is  unsatisfaotory,  because  we  know  Uiat  even,  a  blockade  wheo  eatabliBhed  is 
very  easily  evaded,  aud  therefore  to  rely  upon  that  to  prevent  the  means  OTganiEad 
within  neutral  teriitoiy  Irom  coming  together  so  as  to  make  the  inatrument  of  war 
complete,  would  be  a  very  idle  aud  a  very  uoeafe  reliance. 

My  lords,  I  therefore  pass  &om  that  oubjeot,  aud  I  come  at  once  to  the  real  point,  ea 
it  se«nu  to  lue.  Of  course  I  may  teein  ta  that  reeiiect  to  be  drawing  canBore  n]iou  uiy- 
•elf  for  haviug  occupied  your  lordships'  attention  for  some  time  with  pielLminory 
matter.  A  great  part  of  it  1  tbiuk  was  perfectly  germane — 1  mean  what  I  said  about 
the  mischief  which  the  statate  was  meant  to  prevent ;  the  rest  I  must  presume  to  be 
germane,  because  m;  learned  Mend,  iai  whom  I  have  so  much  respect,  treated  it  as 
being  so,  otherwise  I  sliould  uot  have  introduced  it,  I  now  oome  to  the  statute.  I  go 
to  our  statute  at  once,  because  I  do  not  think  it  desirable  to  go  independently  into  an 
examination  of  the  Amorican  statute,  except  so  for  as  a  comparison  of  the  two  may 
iUuetmte  the  construction  of  our  own;  and  therefore,  what  I  have  to  say  upon  the 
American  statute  1  shall  connect  with  the  examination  wliidi  I  shall  moke  of  the  lau< 
guage  aud  structure  of  our  own. 

Now,  X  will  liret  racui  for  a  moment  to  the  preamble,  upon  which  I  hav«  made  more 
than  one  observation,  although  I  now  propose  to  apply  what  I  have  to  say  upon  it  to 
what  1  have  not  noticed  t>eloie,  rathoi  than  to  what  I  have.  In  the  £ret  plaise,  1  call 
your  lordships'  attention  to  the  foot  that  on  the  face  of  this  preamble  "the  peace  and 
welfm'u  of  this  kinjrdom"  is  the  only  thine  spoken  of  as  to  be  protected,  and  there  is 
no  indication,  therefore,  of  on  intention  to  luuit  it  by  any  assumed  obUgstioiis  of  this 
kinudom,  or  by  the  precise  extent  of  any  obligations  of  this  kingdom,  to  any  foreign 
belugerent  power.  Again,  a  very  aiuguloi  attempt  was  made  to  get  rid  of  a  dlBlculty 
by  some  of  my  learned  friends,  when  they  said,  with  regard  to  the  greater  number  at 
the  clausei  of  the  statute,  (those  relating  to  euliatiment,}  that  they  iSd  not  really  turn 
□pon  the  same  principle  at  all ;  that  they  were  merely  iDl«uded  to  compel  the  subjects 
to  render  due  oUegianoe,  and  to  vindicate  the  dignity  of  the  Crown,  aud  were  not  con- 
nected with  neutrality  or  intematioual  obligation.  Again,  I  observe  that  there  is 
notliiug  in  the  statute  about  vindicating  the  dignity  of  the  Crown,  and  nothing  abont 
the  allegiance  of  the  subjects ;  but  the  two  things  are  coupled  together,  namely,  the 
enliatmtnt  and  engagement  of  the  subjects  to  serve  in  war  m  foreign  service,  and  the 
equipping,  fitting  out,  and  arming  of  vessels,  all  of  which  it  is  said  may  "  tuld  to  en- 
dnngei'  the  peace  and  welfare  of  the  kingdom."  1  now  ask  your  lordsh^ts'  attention  to 
the  manner  in  which  this  fitting  out  and  equipping  is  spoken  of;  what  is  It  that  ia 
menlioned  in  the  preamblef  "The  Qttiog  ont  and  et^uifipiug  and  onniog"  (which  we 
agree  is  just  the  same  in  subatauce  as  if  we  bad  the  du^uoctive  instead  ol  the  ooujunc- 
tive)  "of  vessels  by  his  lliyoaty'a  aul(jectfl,  without  his  Mnjeaty's  license,  for  warlike 
ations-"  It  ia  not  the  fitting  out  and  equipping  iu  any  particular  manner,  but  in 
preamble  as  well  aa  in  the  body  of  the  statute  It  is  for  a  particular  purpose,  "  for 
ike  operations."  If  it  is  for  warlike  operations,  then  it  may  prodoce  the  mischief 
which  ia  to  be  repreased.  Then,  lastly,  which  I  think  extremely  important,  though  (rf 
course  yoor  liirdahips  are  not  likely  for  a  moment  to  forget  it,  the  second  recital  iu  the 

Ereamble  ia,  "  Aud  whereas  the  lawa  in  force  ate  not  suQlcieatiy  effectual  tor  prevent- 
ig  the  some,"  Tlierefore  we  know  that,  applying  tbaee  rales  as  to  the  interpretation 
of  statutes,  which  all  the  authorittea  point  to,  we  ate  first  to  coiudder  what  was  the 
-■  wioua  state  of  the  law;  then  what  was  the  mischief;  and  the  state  of  the  law  wiU 
altered,  ao  far  aa  the  words  of  the  act  aococding  to  their  juat  construction  will  admit, 
by  the  Buppreasiun  of  that  mischief,  which  it  was  aeen  that  the  previons  stat«  of  the 
law  was  not  sufficiently  efiTcctive  to  auppreas.  It  is  obviously,  therefore,  intended 
(whether  it  ia  done  or  not  is  another  question)  tomokealaw  whienehaUbesuMciently 
efl'ectual  for  preventing  tliia  mischief,  (prewRting,  <aotp»nvihmg,)  the  pmTious  laws  not 
having  been  sufficiently  effectual  for  that  purpose.  The  legislature,  of  course,  may 
have  tailed  as  utterlj^  as  the  argument  of  my  learned  friend  aseuioea ;  they  may  or  may 
not;  but  one  thing  ia  perfectly  clear,  that  if  they  have  failed.  It  has  boan  in  an  act 
which  they  intended  to  make  sufliciently  effectual  for  preventing  the  mischief,  which 
they  regarded  as  tending  to  endanger  tbo  i>eace  and  wellaie  of  the  kingdom,  and  whiob 
might  arise  from  the  acts  which  are  there  deecribed. 

Hon  I  pnas  to  the  clanaee,  and  your  lordships  will  bear  in  mind  that  In  this  act  there 
are  only  eight  clsuaee  which  precede  the  general  machinery,  as  to  the  way  of  reoover- 
iug  penoltiea,  and  so  on.  In  aubstance,  tboretbre,  for  our  purpose,  we  need  only  regard 
the  first  eight  elauaes.  Of  those  eight  clauses,  Sve,  the  first  being  a  repealing  ciaose, 
relate  to  the  subject  of  enlistment.  Now,  my  learned  Mend's  argument  ia,  tnot  this 
statnte  ia  to  be  limited  in  its  construction  1^  the  precise  roles  wnich  he  deduoes  (on 
grounds  which  I  have  already  observed  upon,  and  will  not,  of  oourse,  recur  to)  as  the 
previous  rules  of  international  law. 

IxiiiD  CiiiBF  BAJtoN.  I  observe  that  there  was  no  pnTiooa  act  in  re6i)ect  of  ships. 
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Hr.  ArroitNBr  Genbrai.  None,  my  lord. 

Lord  Chief  Babon.  But  there  ?-bb  with  respect  to  tbeetdlstmetit  of  soldieret 

Mr.  ArroioiBY  Okmbrai.  Yes,  my  lord. 

Ijorii  Chief  Buion.  It  seems  odd  that  the  act,  bs  far  as  it  is  directed  agiiitist  the 
onliBtnent  of  soldiers,  exempts  from  its  operatioa  not  all  thoee  penions  who  had  enlisted 
befbro  there  wm  Siliy  law  against  it  at  ail ;  bat  it  says  that  the  act  is  not  to  extend  to 
peraoDs  eulisted  before  cer^n  times  therein  specified. 

Mr.  Atiornev  Oehesal.  I  bev  yoni  lordship's  pardon ;  if  yonr  lordship  will  look  to 
the  words  »t  the  end  of  the  third  clause,  I  think  yon  will  see  thst  the  persons  In  the 
utnation  which  your  lordship  has  described  &re  left  to  the  operatiou  of  Uie  fonuer  law. 
The  repeal  does  not  extend  to  that. 

ill.  UAttox  CtUNNELi.  If  thef  had  ofiendedagftiost  the  statntes  repealed  bf  this  act 
they  would  be  still  liable  T 

Mr.  Attornbt  Gbkeral.  Yes.  my  lord.  My  lords,  I  do  not  think  it  ueoessarjr  or 
ueAtl  to  go  into  the  defects  of  the  old  enlisttnent  statutes. 

Lord  Qmxif  Baroit.  The  act  received  the  royal  oseeat  on  the  3d  of  July,  1819,  and 
persons  eulisting  betvreen  July  and  the  1st  August,  1819,  within  the  United  Kingdom, 
add  BO  on,  axo  not  within  the  act. 

Mr.  Attorney  Genrrai^  No,  my  lord. 

Lord  Chibp  Baroh.  Bo  that  thongh  they  may  have  broken  the  other  law,  they 
ue  not  within  tbe  operation  of  the  old  law,  beoause  that  is  repealed,  and  their  case  is 
not  saved,  1  think. 

Hr.  AiTORKKT  Qbnerai.  I  do  not  know  that  it  is ;  hut  I  do  not  think  in  the  reaalt 
it  will  be  deemed  by  yonr  lordships  veiy  important  to  pursue  that  sultject  further, 
l>ecauBe  we  see  the  operation  of  that  Uiird  clause.  It  was  argued,  "  This  legislation 
will  hare  a  retrospeotive  effect  against  individuals."  It  was  said,  "that  wu  do  not 
intend— we  will  reueve  Individuals  iroin  a  retrospective  effect ;"  and  if  the  clause  has. 
In  point  of  fact,  given  them  an  immunity  which  they  would  not  otiierwise  have 
possessed,  it  applies  only  to  those  pnTticijdar  petsoos;  and  whatever  may  havo  been 
the  reason  for  that  Indulgenee,  which  I  cannot  enter  into,  it  certainly  was  limited  to 

Lord  Chief  Baron.  Did  the  old  law  make  it  a  misdemeonoT  to  enlist  f 

Sir.  Attorney  Oenerai.  Yes,  my  lord.  I  think  that  one  of  the  statutes  mad»{t 
more  than  a  misdemeanor ;  it  made  it,  I  believe,  a  felouj. 

But,  my  lords,  I  was  going  to  observe,  that  my  learned  friend  fUt  this  difflcutty— 
having  endeavored  to  lay  down  a  principle  of  interpretation  derived  from  this  view  of 
International  obligations  as  applicable  to  this  act,  he  imraediately  encounters  these 
live  out  of  the  eight  clauses,  to  which  he  perceives  that  it  is  entirely  inapplicable — 
because  no  person  can,  with  any  degree  of  seriousness,  contend  that  all  the  thingH  pro- 
hibited by  these  hrst  live  clauses,  were  things  which  could  be  treated  as  a  bri^ach  of 
international  obligation  by  a  neutral  government  toward  a  belligOreiit  before  the  act 
passed.  For  example :  the  language  of  the  act  reaches  every  natural-born  subject; 
wheresoever  the  enlistment  may  ti^e  place,  the  words  of  the  act  are  lar;^  eitough  to 
leach  his  case ;  it  is  a  universal  prohibition  nbkunqm  ierrantm,  even  in  tbe  territory  of 
fineign  nations.  Tberefore  this  goes  infinitely  beyond  any  obligation  which  could  ante- 
cedently have  been  supposed  to  be  binding  on  the  oonntry  enactiuc  tbe  Ittw  toward 
■nybelliRerenta.  And,  my  lords,  I  tliink  it  wiU  be  found  that  the  latter  part  of  the 
olMise,  which  relates  to  something  to  be  done  within  the  realm,  does  the  same ;  hocanse 
tiie  latter  part  of  the  ol^nse  goea  on  to  say,  that  anybody  who,  within  the  realm, "  shall 
hire,  retain,  engage,  or  procure,  or  shall  attempt  or  endeavor  to  hire,  retain,  engage. 
or  procure  any  person  or  persona  whatever,"  (m  each  of  those  two  cases  it  does  not 
signify  wheUter  he  is  a  natural-bom  subject  or  not,)  not  only  "to  enlist"  bnt  "to  go, 
or  agree  to  go,  or  embark  from  any  part  of  his  M^esty's  dominions  for  the  purpose  or 
with  intent  to  be  so  enlisted,"  shall  bo  gnUty  of  a  misdemeanor.  Therefore  that  would 
reach  the  case  of  anofBoex  of  the  UnitA  States  in  this  country  who,  meeting  in  this 
country  some  of  bis  own  countrymen,  persnadee  them  to  go  to  the  United  States,  to  ~ 
enlist  there  in  tbe  service  of  the  United  States.  So  anxious  was  the  legiBlataro  to 
protect  and  fence  ronnd  by  sufficient  safeguards  the  general  principles  upon  nbich 
this  act  was  founded,  and  not  to  meet  the  danger  by  nairow  ond-limited  ooustructions, 
bat  to  throw  a  wide  net  over  the  whole,  that  even  those  cases  which  seom  most  remote 
£n>m  the  pwrticalac  occasion  are  comprehended  in  these  enlistment  olansee. 

My  lords,  I  was  struck  also  as  regdjds  the  bearine  of  this  port  of  the  case  with  my 
ISBmed  friend's  argument  as  to  the  occasion.  He  said:  "We  kuownpon  what  occasion 
this  act  was  passed ;  there  was  Sir  Gregor  McGregor  preparing  a  flUibusteriog  expedition 
In  this  country,  and  taking  PortobelTo.  There  were  troops  paraded  in  Hegent  street 
tuid  in  the  streets  of  London  for  a  foreign  service.  Was  that  state  of  things  to  be 
andured  f '  Bnt  are  these  enlistment  clauses  to  be  limited  to  the  parading  of  troops  in 
B^ent  street  or  the  streets  of  London  I  That  might  lie  the  particular  occasion,  hat 
the  remedy  goes  far  beyond  the  partionliir  occasion,  and  covers  a  very  large  space  of 
ground,  including  the  particnlar  occasion,  but  also  inoloding  vevy  muchjiuorB^  ^^  \,-. 
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LoKD  Chiep  Bxnas,  I  beliave  that,  while  in  this  oanntr;,  the  perion  to  whom  ycm 
h«Te  illnded  constituted  hlmaelf  Kvereieo  of  the  order  of  the  Qreeti  Dragon,  and 
made  kniglito  gnud  cnwcee,  aud  created  dakea  and  luarquUea  without  end. 

iic.  Attobney  Gbnibal.  I  r«oollect  that  in  tbo«e  det>at««  to  which  my  learned 
Mend  has  referred,  oue  of  the  ^eakere  (I  am  not  quite  sure  nhetlisr  it  was  not  the 
first  Lord  Ripon)  speaks  uf  bint  as  a  o^itain  whose  world  won  his  ship,  and  whose  court 
was  there,  and  whose  army  was  there,  and  oompreheiided  everything  in  It.    He  er 


lO  doubt,  to  have  been  a  very  stofniur  personage;  but  it  would  He  a  very  elngolai 
■hiug  if  it  should  be  held  that  because  tbe  strange  exploits  of  that  personaee  were  Use 
Jmmediat«occa«ion  of  thepMainff  of  that  act,  therefore  yon  are  to  cut  It  down  to  the 
suppression  of  Aiture  Sir  Oiegor  HcOregon,  and  fntore  Green  Dragons,  and  ships  of 
war,  which  were  to  be  the  world  to  their  captains.  Wo  know  that  these  were  timee 
when  there  was  cortainly  a  very  remarkable  disposition  to  enlarge  the  construction 
of  statutes  npon  Tery  slender  grounds.  I  think  that  we  have  long  got  out  of  that 
babit  even  with  statntea  not  penal,  and  I  am  certainly  nvt  asking  your  lordships  to 
construe  a  itatnto  which  names  Sir  Qregor  McGregor  (mly,  as  applying  to  all  the  rest 
of  the  world :  hut,  on  the  other  hand,  I  must  protest  against  the  doctrinethat  a  Matote 
which  eitends  to  all  the  rest  of  the  world,  is  to  be  restrained  to  Sir  Oregor  MoGre^r; 
which  is  the  sabstance  of  my  learned  fMend'e  argument. 

Now,  my  learned  friend,  Sir  Hugh  Calms,  said  another  thi  ng,  which  I  have  alpeady 
noticed,  but  upon  which  I  must  make  a  farther  observation,  connected  with  tJieee 
clanses.  He  said  that  these  clanses  have  nothing  to  do  with  intemationaJ  obligations, 
1  say  that  they  have  qnite  as  much  to  do  with  international  obligationa  as  the  other 
clansea  have;  becaase  such  things  aa  were  done,  the  levying  of  troops  in  En^and, 
OTgauizing,  drilling,  and  disciplining  them  in  England,  and  pu«dingthem  through  the 
BtreetB  of  London,  with  a  view  to  invade  the  Spanish  provincee  of  South  America, 
were  as  much  acta  of  proximate  hostility  as  any  cqmpment  of  shipe  could  be;  and,  in 
&ct,  the  caae  to  which  I  referred  your  lordships,  in  Whaiton's  American  Law,  of  tha 
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of  soldiers 


dships,ii      . 
iToaecution  of  Workman  and  Kerr  for  an  ezpe^tion  against  Mexico,  illnstralea  that. 


Now,  my  lonls,  I  wish  your  lordships  b 
clause  before  I  leave  it;  it  is  an  obserTBlion  wnicn  we  snaii  nave  oonscuiHy  lo  ispeat 
in  the  examination  of  this  statute.  The  legislature  had  hefbre  them  the  Ameilcan 
statute ;  they  desired  to  make  the  British  act  an  instrument  of  a  wider  scope,  and  not 
snbjecttothe  evasions  and  to  tbe  difSculties  found  in  that  statute;  and  even  in  thil 
second  clause  we  shall  observe  that  &ot ;  because  both  in  the  American  statute  of  1793 
and  in  the  American  statute  of  1818  your  lordships  will  dnd  that  the  seoond  olanse  (I 
take  the  act  of  XS18)  makes  aa  exception  from  tne  «ilistment  clauses,  and  e 


it  In  these  words:  "that  this  act  shall  not  be  construed  to  extend  to  any  suMeot  m 
eitiien  of  any  foreign  prince,"  &o.,  "who  shall  transiently  be  within  the  United  States, 
and  shall,  on  board  of  any  vessel  of  war,  letter  of  marqu^oF  privateer,  whiob  at  tiM 
time  of  its  airival  within  the  United  States  was  fitted  and  oqolpped  as  sooh,  enliat  ot 
enter  hiinsel^  or  hire  or  retain  another  sntdect  or  oitlBen  of  UlO  same  fbreign  prlnoe^" 
Aa,  "whoistisDsieutly  within  the  United  State^  to  enlist  or  enter  himBelf  m  serre 
snchfiireignwinca,"  AC.,  "on  board  such  vessel  ofwar  letter  of  matqna,  or  prJTatear, 
if  the  United  States  shall  then  be  at  peace  with  .mch  fbreign  prihee,"  &o.  Now,  that  is 
an  cocceptian  which  seems  very  reasonable  in  its  principle,  namely,  in  &Tor  of  persona 
«win^  a  trauflient  all^iauoe,  wbo  hy  one  of  their  own  counlryman,  who  ia  also  tavnsiently 
within  the  United  Stue^  may  be  enlisted  to  serve  in  the  armies  of  their  own  country. 
I  do  not  think  that  it  is  limited  to  that;  bat  there  is  no  suoh  exception  In  the  Engllui 
act.    We  have  ohoaen  to  be  stricter,  and  huve  not  allowed  the  thing  to  be  done  on  any 

C tones  whatever.  Of  course  the  penalty  against  serving  oNoan^Ns  genUtim  mnst  M 
ited  to  aatural-bom  subjects,  because  we  cannot  legislate  fbi  other  parts  of  the  worid. 
Bnt  when  yon  come  lo  the  latt«r  part  cf  the  olaase,  no  person,  whether  he  be  hero 
tcabalently  or  permanently,  be  he  a  oitisen  of  this  or  any  o^er  conntiy  in  the  world, 
m^  engage  any  other  person  not  only  to  enlist,  but  to  go  abroad  from  tnls  county  for 
the  purpose  of^  enlistment.  Nothing  eaa  be  stronger  to  show  the  intention  of  our 
government  lo  out  off  all  the  difB<^tiea  arid  means  of  oradon  by  wcwds  oovering 
every  cose  out  of  which  evasion  might  rise. 

Hy  lords,  I  now  oome  to  the  seventh  clanen  of  the  English  act.  How,  here,  the  first 
thing  which  I  will  talcs  the  liberty  of  doing  is,  to  ask  yont  lordships  to  note  (perhaps 
I  maf  not  myself  have  noticed  ever^  one  of  them)  tiie  ffijfeiencea  wtdch  1  have  noticed 
in  thjs  and  in  Qie  other  olause  relating  to  ships  between  the  En^lsh  and  the  American 
statutes.  In  the  first  place,  my  lords,  we  have  thronghont  In  the  English  aot  tha 
diqunetive  for  tbe  conjunctive;  a  change  pregnant  wi&  porpose  and  with  meaning. 
Then  secondlj,  whereas  in  the  American  slatnto  the  wtwd "equip"  is  not  used  in  any 
of  those  portions  of  the  act  which  define  and  desorlbe  tbe  offense,  bnt  on^  laddetitally 


FABLUUENTABT  AND  JCn>IOIAL  APPENDIX,   NO.   XT.        325 

M  {□  for  another  piupoae  later  in  the  olauae,  we  hAve  in  the  Enfclish  statate  that 
void  "equip"  nsed  ttuvoEhoat.  The  Americao  worda  ore  thMe:  "If  any  person  shall 
within  the  limito  of  the  United  Btate«  fit'Ont  and  arm^  or  attempt  to  Bt  oat  and  acm, 
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»'  ^rocnre  to  be  fitted  oat  and  aimed,  or  shall  knowingly  be  oouoemed  in  the  "  famishlnf;. 
fitting  ont,  or  arming;"  the  word  "eqnlp"  not  being  mentioned  there.  We  flod  thM 
the  equipment  is  afterward  mentioned  bnt  onlj  incidentally,  and  foi  qoite  a  different 
Bnipoee;  it  is  mentioned  Just  at  the  end  of  elante  where  that  is  described  which  ia  to 
be  fliifeited,  namely,  all "  itorea  "  &o.,  "  which  may  have  been  procured  for  the  bailding 
and  eqnipment  tbeieof."  I  shall  hays  aometbitiK  to  say  hereafter  upon  the  word 
"building,"  as  it  occnra  there.  We  thoneht  it  right  to  cover  all  evaiiuns,  and  I  sbnU 
show  yonr  lordships  in  time,  Hint,  olthongh  for  practical  purposes  it  has  beau  neceMory 
in  this  discuBsion  to  rest  mnch  upon  tbe  differences  in  the  meaning  of  these  words, 
«aob  of  them  is  ofQcioos,  and  that  is  not  mere  redundancy.  It  was  thought  fit  in  tbe 
English  statnte  to  put  in  tbe  word  "equip."  Then  the  word  "fiimish"  is  also  pat  in 
thtttnghont  in  the  English  act,  though  in  tbe  American  statute  it  only  copes  In  as 
doBning  what  your  lordships  have  sometimes  called  tbe  ofiense  in  the  second  degree- 
In  the  prinoipol  offense  it  is  "  if  any  person  shall  fit  oot  and  arm,  or  attempt  to  fit  out 
kud  arm,  or  procure  to  be  fitted  oat  and  armed ;"  but  (hen  come  the  words,  "  or  shall 
knowingly  be  concorned'lu  tbe  famishing,  fitting  ont,  or  arming;"  "  furnishing  "  comes 
In  there  in  eouuexioa  with  the  "knowingly  oonoerned."  We  have  thought  it  wise  to 
put  in  tbe  word  "  faraieMng"  In  every  one  of  the  otansee,  as  a  distinct  alternative. 

Then,  my  lords,  in  the  American  statute  the  purpose  was  expressed  simply  and  solely 
by  the  words,  "with  intent  that;"  but  we,  with  tbe  object  of  avoiding,  I  suppose, 
BMue  evasion  or  quibble  upon  tbe  word  "intent,"  have  added  the  words,  ''or  in  order." 
Those  words,  "or  in  order,"  ore  pnt  in  obviously,  as  I  understand  it,  to  meet  such  argU' 
ments  as  have  been  advanced  in  this  case,  that  builders  and  other  tradesmen  are  not 
parties  to  tbe  intent.  At  oil  events  they  do  it  "  in  order  that,"  and  for  the  purpose  of 
avoiding  quibbling  of  that  desoription,  the  words  "in  order"  bavo  been  introduced 
into  this  act. 

Tbe  next  difference,  my  lords,  is  in  the  Interpolation,  rather  awkwardly  done,  of  the 
words  "as  a  transport  or  store-sbip,  or  with  intent."  Yonr  lordships  know  that  those 
words  ore  not  in  the  American  act.  I  think  that  we  can  tell,  without  going  to  Hansacd 
for  information,  the  history  of  those  words ;  experience  teaehea  as  iSat  words  whioh 
are  ill-a4jnsted  to  the  grammatical  construction  of  a  clause  in  that  way,  are  probablv 
got  in  as  an  amendment  in  committee;  ondasamatterof  foot,  if  yonr  liwdslupflae«nin 
ui  ttie  proper  quarter,  you  will  find  that  a  peraon  not  originally  mendly  to  l^e  act  waa 
tbe  author  of  those  words.  Tbey  do  no  liann ;  on  the  contrary,  I  would  rather  have 
them,  because  tboy  also  show  that  it  was  meant  to  cover  every  evasion.  It  migbt  have 
iMen  said:  'The  act  says  that  wo  most  not  prepare  ships  wbich  are  to  be  used  to  cruise 
or  commit  boetilities,  but  wo  may  land  a  whole  army  fVom  ships  whioh  we  use  aa  tiana- 
ports."  The  oot  covers  that.  Perhaps  it  might  besaid:  "Nodonbt  tbe  enlistnient 
clauses  will  prevent  out  enlisting  that  army  here ;  bnt  supposing  it  can  be  enlisted  in 
Bome  neighboring  country,  say  liTance,  French  ships  shall  bring  the  people  to  tbe  limit 
of  EngliSi  waters,  and  our  tjansports  will  meet  them  there  and  no  harm  will  be  done." 
Then  there  is  the  eipressiou,  "  or  stora-ship."  In  tmtb  almost  every  warlike  purpose 
ibr  whioh  a  ship  can  be  employed  is  oovered  there.  A  ship  to  be  useful  in  war,  I  think, 
must  be  either  a  ship  used  as  a  cruiser,  or  to  commit  hostilities,  or  else  es  a  transport 
or  store-ship  ;  they  pnt  in  those  words  to  cover  every  possible  case,  and  every  possible 
warlike  use. 

My  lords,  I  now  come  to  notioo  the  omissions  in  this  clause,  and  tbe  first  whiob  I 
obswve  is  one  whioh  I  think  does  me  no  harm,  though  I  own  that  for  the  mere  illustra- 
tion of  my  o^ument  I  should  have  been  rather  glad  if  it  had  not  been  mode.  I  do 
not  think  that  the  fact  of  its  having  been  made  damages  my  argument  tbe  least  in  the 
world ;  bnt  I  should  have  gained  on  additional  argument  in  the  English  statute  as  oom- 
pored  with  the  American  if  it  had  not  been  made.  I  mean  the  omission  of  some  of 
Ibe  words  which  occur  at  the  end  of  tbe  clause  describing  what  is  to  be  forfeited. 
The  American  clause  is  this:  "And  every  such  ship  or  vessel,  with  her  tackle,  apparel, 
and  furniture,  together  with  all  materials,  arms,  ammunition,  and  stores  whico  may 
have  been  procured  for  the  building  aud  equipment  thereof,  shall  be  forfeited."  Now, 
we  will  see  presently  what  is  the  ^ect  of  the  omission  of  those  words  in  the  English 
statute,  and  what  is  its  probable  reason.  But  let  me  pause  for  an  instant,  my  lords, 
to  ask  your  lordships  to  attend  to  tbe  light  which  those  words  throw  upon  what  tbe 
fromers  of  the  American  act,  at  all  events,  understood  to  be  the  meaning  of  tbe  lan- 
googe  which  they  bad  previously  used. 

Lord  CaiBF  Baboh,  Tbe  coostrnction  of  a  British  Btatut«  should  be  upon  some 
grounds  common  to  all  the  British  sobiects.  You  can  hardly,  I  think,  induce  an  Engliafa 
eoort  to  construe  a  British  criminal  law  upon  grounds  which  would  not  be  patent  to 
■11  English  BDbJeots. 

Ur.  Attounbt  Generai:.  Certainly  not,  my  lord,  aud  I  should  be  very  mnch  ml*- 
nnderatood  if  I  were  supposed  to  b«  asking  your  lordships  to  do  so.        ,  ~  t 
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Lord  Chikf  Baron.  Soppoaine  thAt  vithont  tJils  oompBTiun  of  the  two  statntee, 
tiie  Datnral  moBnine  of  the  EogliBh  etatnte  iroiild  be  one  thing,  but  that  with  that 
oompnrUon  those  who  are  familiar  with  law  wonld  infer  from  the  oonstructiun  of  the 
two  acta  that  the  Brittah  statnte  wax  intended  to  20  fbrther  than  the  act  of  ConKreas ; 
if  that  argumeut  was  uot  patent  to  all  Britiafa  snbjeota  it  wonld  hardly  be  a  legitinute 
ground  of  decision  here. 

Ur.  Attohnry  Genbeiai-  I  use  no  gaoh  oignment,  my  lord,  and  I  should  have  been 
rreatly  misanilerHtood  if  I  were  Hupponed  t4>  do  bo.  I  am  going  to  argue  to  .vonr  lord- 
ahipB  that  the  plain  meaning  of  the  Engliflb  statnto  ia  with  me,  and  I  illuBtJ:«to  that 
argument,  as  I  think  I  am  pOTfectly  entitled  to  do,  by  comparing  that  etatute  with  on 
act  of  another  country  in  pari  mal^id,  whicb  fur  thia  purpoae  we  will  auppoae  our  legis- 
lature never  saw,  and  ahowiuic  your  lordahipa  how  it  covera  cases  which  are  omitted  in 
that  other  atatute ;  and  I  ahall  fifU'Twurd,  I  think,  ahow  your  lordahipa  that  if  yon  do 
not  wieat  the  worda  and  do  not  tamper  with  the  language 

LoitD  Chief  Bapon.  You  are  rather  arguing  to  show  that  the  eonclnraona  drawn 
by  Sir  Hugh  Cairna  were  not  correct. 

Mr.  ATroR.NBr  Obnkrai..  Certainly,  my  lord,  aa  I  think  I  have  a  petfect  right  to  do. 
Of  conrae,  if  your  lordahiita  were  to  tell  me  that  you  thought  differently  I  ahonld  at 
once  bow ;  but  I  think  it  uot  otherwise  than  legitimate  and  useful  to  have  the  means 
of  illuatratiog  the  argument  wbiob  I  shall  urge  upon  the  mero  language  of  the  Engliah 
act  by  another  act  (n  part  vuUeriA,  which  differs  from  it,  though  it  be  uot  an  act  or  this 
country.  I  quite  aCTee,  tbat  you  must  ultimately  decline  to  coustme  the  English  act 
with  reference  to  ttie  American,  or  to  place  any  construction  upon  it  which  its  own 
words  do  rot  justify,  merely  because  it  diifera  in  some  respeetfrom  an  American  statute, 
No  doubt  not^in^  could  be  more  illegitimate  than  such  a  mode  of  construction,  except 
perhnpe  construing  it  by  speeches  nmde  in  the  House  of  Commons ;  but  I  think  your 
lordsMjis  will  find  tiiat  the  words  are  effectual  for  their  purpose,  and  that  this  is  brought 
home  ami  point  is  given  to  the  proof  of  it  by  what  I  say  in  comparing  the  one  act  mth 
the  other  by  way  of  iJlostration. 

My  lords,  the  observation  which  I  was  abont  to  moke  npon  tfae  American  statnto, 
I  QftTee,  is  not  an  observation  wbicb  arises  upon  tlie  English  statute  at  all,  which 
omits  tlio  word  "building"  entirely  in  its  language;  but  I  may,  nevertheleaa,  be  per- 
mitted to  make  tbat  observatioa  with  regard  to  the  American  statute  aa  bearing  upon, 
this  argument,  aa  aa  illnstrotion  of  the  meaning  of  the  language.  The  Americans 
speiA  Iho  same  langnago  as  we  do ;  and  it  is  perfectly  clear  that  here  you  have  an 
example,  as  good  at  all  eventa  as  anslhing  which  can  be  taken  out  of  Webster's  Dic- 
tionary, or  Johnson's  Dictionary,  of  the  manner  in  which  the  word  "  fit  out "  is  used, 
and  what  it  is  understood  to  cover;  because  here  we  have  persons  speaking  the  lan- 
gONge  which  is  expounded  in  one  of  the  dictionaries  which  I  have  mentioned,  if  there 
he  any  difference  m  the  two  languagea.  In  one  of  the  atatutea,  namely,  the  American, 
"  '      :prcBaed  that  the  offQDBc  consists  in  fitting  out  and  arming,  or  attempting  t(  "' 


may  have  been  procnred  for  the  building  aud  eqnipnient  thereof."  It  is  perfectly  plain, 
therefore,  that  the  words  nsed  by  the  frauera  of  tbat  act,  in  the  language  which  they 
spoke  in  the  earlier  part  of  the  section,  were  held  to  be  sufficient  to  apply  to  a  vessel 
in  conrae  of  building,  because  "  materiiUs  procured  for  the  building  thereof,"  of  course 
could  not  apply  to  a  vessel  already  completely  built.  It  is  only  on  iltnstration  of  tha 
use  and  meaning  of  language.  1  ehall  have  more  illustrations  of  that  tind  to  give 
your  lordships  from  American  sonrces,  and,  perhaps,  some  tnm  Engliah  sources  also; 
but  I  think  tltis  an  illustration  uot  witbont  value. 

Now  the  abeenceof  similar  words  iu  our  act  is  not  any  argnment  whatever  to  the  con- 
trary, for  tbis  plain  reason ;  tbat  by  our  law,  as  I  apprehend,  no  materials  which  have 
been  procured  with  a  view  to  the  use  of  them  lu  building  a  ship  become  a  part  of  or 
are  indontified  with  the  ahtp,  until  they  have  been  actually  in  some  way  appropriated  to 
her.  If  appropriated,  they  are  covered  by  the  words  which  we  do  find  m  the  English 
statute,  "  together  with  all  the  materials,"  dec.,  "  which  may  belong  to  or  be  on  board 
of  such  ship  or  vessel."  If  she  were  in  conrse  of  building,  and  supposing  the  language 
of  the  act  to  be  enough  to  strike  a  ship  in  course  of  building,  mat«rials  which  were 
appropriated  to  her,  ao  aa,  for  instance,  to  vest  them  in  the  person  to  whom  the  hull, 
~is  it  was  building,  belonged,  would  be  materiala  belonging  to  the  veaael,  and  v 


lb  clause  we  have 
these  two  differences,  which  I  have  observed.  The  American  statute,  in  its  fifth  aeo- 
tion,  prohibits  the  augmentation  of  the  force  of  a  ship  of  war  coming  into  the  United 
States,  infer  alia,  "  by  adding  to  tho  number  of  the  gnus  of  such  vessel,  or  by  changing 
those  on  board  of  her  for  guns  of  a  larger  calilier."  In  the  English  act  your  lonIi£ipe 
wiU  observe  that  tho  woms  are  "by  adding  to  the  nnmber  of  the  gooe  of  snch  vessel, 


PABLIAUENTAST  AND  JUDICIAL  APPENDIX,  NO.   XV.        327 

or b;  ehangliiK  thMa  on  bowd  for  other  graa,"  etiying  aotbiag  Bibont  their  caliber; 
tiierefoK  yon  haTe  larger  nxirda.  Yon  are  not  to  lunit  it  by  an  eKamlnatioa  whether 
the  guna  are  of  a  larger  caliber  or  not.  Then,  lastly,  the  words  following  In  that  clause 
of  the  Ameiicau  Btatnte  are,  "or  by  the  addition  thereto  of  any  equipment  solely  appli- 
cable to  war."  It  baa  been  preferred  in  the  English  statute  to  use  the  more  general 
ezpiessiOD  "or  by  the  addition  of  any  equipment  for  war,"  so  as  to  avoid  the  qnibble 
At  to  whether  it  was  solely  applloable  to  war,  or  might  he  applied  also  to  other 
thinRS. 

Your  lordshipe  recollect  that  Bir  Hugh  Calms  laid  a  good  deal  of  stress  upon  the 
tenth  and  eleventh  sections  of  the  American  statnto,  which  relate  to  bonds  which  may 
be  required  nnder  oertaln  oircnmstances,  and  to  the  power  of  the  President  to  detain 
ships.  My  lords,  the  tenth  section  deals  with  the  case  of  an  armed  vessel,  belonging 
wholly  or  ut  part  to  citizens  of  the  United  States.  That  is  not  in  onr  act  at  all,  and  I  cau- 
not  perceive  how  its  absence  fW)m  that  act,  or  its  presence  In  the  American  act,  can  effect 
me  prejndloially.  That  was  a  provision  applicable  to  a  portlonlar  class  of  ships,  which 
in  the  American  statute,  I  apprehend,  wonld  not  at  all  cut  down  or  limit  the  previons 
olaoses.  Then  the  eleventh  clause  says  "that  the  collectors  of  the  customs  be,  and 
thev  are  hereby  respectively  authorized  and  required  to  detain  any  vessel  manifestly 
bni)t  for  warlike  purposes,  and  about  to  depart,"  under  certain  circumstances.  Now 
that  is  important,  because  it  shows  moat  distinctly  that  a  vessel  which  is  not  provided 
with  equipments  exclusively  applloable  to  war,  provided  she  be  manifestly  built  for 
warlike  purposes,  a  vessel  which,  though  not  armed,  has  a  cargo  consisting  of  anna 
and  ammnnitlon,  Is  within  the  purview  of  the  sKit,  and  is  to  be  detained  until  certaia 
Secnrity  isglven.  That  provision  is  not  in  our  act  either.  I  do  not  myself  think  that 
it  much  afiects  tho  question  one  way  oi  the  other;  but  as  far  as  its  bearing  goes  upon 
the  construction  of  the  American  Ekct,  I  do  not  think  that  it  is  that  which  my  learned 
friend  has  attributed  to  it. 

My  lords,  we  now  come  to  what  I  believo  ta  be  the  ultimate  point,  namely,  the 
proper  meaning  of  tlio  words  which  we  have  got.  Now  I  take  it  Srst  entirely 
upon  the  words  as  they  stand,  without  refewnce  to  any  other  statute  of  this  or  any 
other  country,  and  without  teferenco  at  present  tJi  aiiy  authorities  which  may  have 
been  decided  in  any  other  conntry  npon  any  act  in  pari  maia-i&.  My  lords,  with  regard 
flrst  of  all  to  these  four  words,  1  think  that  I  can  show  that  each  of  those  wonls  lins  a 
sense  sufflciently  different  from  the  other  to  esplalu  why  the  legislature  considered  it 
expedient  to  put  every  one  of  them  lu  under  the  dl^unctive  conula.  Take  the  word 
"©quip"  for  eiample.  I  very  much  agree  with  what  was  said  oy  my  learned  friend, 
Mr.  Mellish,  whose  ailment  appeareil  to  me  to  have  only  one  fault,  namely,  extreme 
brevity.  I  should  have  been  very  clad  if  it  had  been  longer ;  but  I  very  much  agree 
with  what  he  said  about  that  word,  namely,  that  it  Is  a  perfectly  flexible  term,  cover- 
ing very  widely  whatever  is  done,  for  the  purpose  of  preparing  a  ship  for  the  service 
which  she  Is  to  perform.  I  do  not  agree  that  if  it  is  not  an  equipment  solely  applica- 
ble to  that  purpose,  it  therefore  is  not  an  equipment  for  that  purpose;  but  as  to  its 
larneoess  and  signiScntion  I  do  agree  with  him;  and  there  U  one  thing  which  may 
be  covered  by  and  included  in  the  word  "eqoip,"  which  we  cannot  And  to  Iw  covered 
by  any  other  word  here;  I  mean  the  crew,  the  manning.  Your  lordships  know,  that 
m  the  French  language  tbe  crew  of  such  a  vessel  is  call«l  "equipage,"  and  there  can  be 
no  doubt  that  the  word  "  St  out"  will  not  include  the  crew.  Upon  that  point  I  may 
mention  what  I  find  in  Ijord  Teuterden's  book  npon  shipping,  where  the  fitting  out 
and  manning  ore  distinguished ;  it  is  a  passage  in  the  eighth  edition,  paze  131 :  "  As 
the  master  in  general  appears  to  all  the  world  the  agent  of  the  ownera  in  matters 
relating  to  the  usual  employment  of  the  ship,  so  docs  he  also  in  matters  relating  to  the 
means  of  employing  the  ship,  the  business  of  fitting  out  and  victnalling  and  manning 
the  ship  being  left  wholly  to  his  management  in  places  where  the  ownem  do  not  reside." 
There  he  distingaisbes,  and  I  think  with  accuracy,  fitting  out,  victualling,  and  manning. 

I  think,  nJso,  my  lords  (though  I  am  not  about  to  detain  you  by  going  into  any  proof 
of  it,)  that  if  your  lordsliips  should  think  it  worth  while  U>  make  a  careful  eianilnation 
of  Hr.  Justice  Story's  judgment  In  the  case  of  the  fiantlssima  Trinidad,  you  will  there 
find  traces  of  his  honor  having  considered  that  the  equipment  of  the  oraw  was  within 
the  meoulng  of  the  American  statute;  but  I  will  not  Cay  stress  upon  that,  because  it  is 
possible,  that  in  the  places  where  he  uses  the  word  "equipment"  itiuay  not  be  intended 
to  lie  used  with  that  object. 


will  now  mention  a  subject  which  lies  at  the  other  extremity.  Take  the  rigging,  for 
example — there  is  an  example  to  which  I  wiU  refer  your  lordships  without  tlwefllng 
npnn  it  in  the  case  of  Frost  ra.  Oliver,  which  was  tried  before  Lord  Campbell,  and 
which  is  reported  in  2d  Queen's  Bench  Seports,  pages  304  and  305,  in  which  the  rig- 
ging— rope  supplied  for  the  running  of  the  ship — la  the  subject,  and  Lord  Campbell 
orer  and  overagaln  speaks  of  It  as  necessary  for  the  equipment  uf  the  ship.  So  that 
ve  have  tho«e  two  thmgs,  so  to  say,  at  the  two  extremities  of  the  torm  "  ciiulpment." 
We  have  manning,  a  thing  most  remote  from  the  "furniture,"  and  wu  have  rigging, 
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-whicb,  it  mar  be,  belongB  to  the  cfttegotyof  "famitaM."  Wlut  ebe  ia  ooTand  by  tlia 
ir«id  I  nill  not  at  present  u; ,  beciWM  I  (diall  have  eome  Mitboritiu  to  refer  to  as 
bearing  upon  that  subject ;  but  I  Teutnre  to  i»y,  in  order  to  let  i/oar  lordships  know 
what  you  have  to  expect  from  me  upon  that  point,  that  1  demur  to  the  proposition 
that  "equipment"  is  an  expression  which  oompreheads  nothiug  conoMted  with  the 
Sbucture.  I  should  be  prepared  to  contend,  and  without  much  fear  that  f  onr  lordships 
would  not  go  with  me,  that  mau^  things  oonneoted  with  and  entering  Into  the 
structnre  of  a  vessel  are  properly  within  the  term  "eqnipmenl"  For  instMice,  in  the 
ease  before  you,  I  shoold  certaial;  contend  that  those  buwaikB  which  we  have  heard 
of,  iudependenUy  of  the  machinery  and  other  things,  were  so.  And,  my  lords,  I  should 
say,  that  if  we  were  dealinir  with  one  of  thoee  cases,  which,  if  Ididuot  mlsDndustand 
tny  learned  jriend  lit.  HeUish'e  armament,  he  would  be  {oepared  to  contend  are  oat- 
side  the  act,  I  mean  those  oases  of  what  are  et^ed  steam  rams  and  cupola  ships  and 
irou-plated  vessels,  1  should  submit  that  although  those  things  may  in  some  sense  be 
builder's  work,  and  although  tbey  enter  into  the  structnre  of  the  sliip,  yet  if  those 
things  are  not  "  equipment/'  I  believe  all  persons  who  have  hitherto  used  that  word 
under  similar  circumstancea  have  used  it  wrongly.  However,  for  the  present,  1  pass 
over  "equipment,"  to  return  to  it  hereafter  with  the  aid  of  aothority.  Perhaps  before 
I  entirely  pass  over  it,  I  may  mention  that  in  the  very  excellent  little  publication 
which  I  mentioned  yesterday,  and  not  without  your  lordships'  approbation,  I  see  that 
the  derivation  of  the  word  "  eqoi^  "  is  suggested  from  the  German  ot  High  Dutch,  tchip 
or  tehiff  as  connected  with  the  ship.  I  couf^  that  I  think  the  derivation  of  the  word 
is  a  little  obscun.  At  first  sight  people  migbt  think  it  connected  with  ^Imippia  or 
tqHU$.  I  think  that  Hr.  GibWs  derivation  may  be  as  likely  to  be  right  as  not,  but  I 
lay  no  stress  upon  it. 

I  f«ss  to  the  word  "  fit  out."    Now  tlie  word  "  fit  out "  I  tblnk  is  nomm  fnuniliMfsuMt, 
and  is  applicable  to  describe  the  whole  operation  from  beginning  to  end;  and  if  the 


requ&ed  it,  I  should  not  shrink  &om  saying  that,  provided  yon  had  eot  the  neoes- 
,  evidence  of  intent,  which,  nnder  those  circumstances,  of  course  would  not  be  easy 
obvious,  every  single  act  done,  as  has  been  said,  fWim  laying  the  first  plank  for  the 


keel  to  the  completioa  of  tbo  vomcI  in  a  state  fit  to  go  to  sea,  is  legitimately  covered 
by  the  term  "Bt  ont."  If  the  whole  thing  is  done  for  a  particular  purpose  as  one  act,  I 
say  that  every  sinf;le  part  of  it  is  only  a  step  in  projncss  to  oomplete  the  whole.  Uy 
lords,  in  illustration  of  that,  and  bearing  in  mind  Uiat  my  argumeiiit  by  no  means 
requires  me  to  go  to  that  extent,  I  will  put  this  case 
LoSD  Chief  Babon.  Mr.  Attorney  General,  the  present  Interruption  aiisse  from  the 


J  of  providing  for  the  businees  of  to-morrow  here.    I  presume  that  there  U 
ty  of  all  the  counsel  on  the  part  of  the  Crown  oonolu&ng  to-day. 

Hr.  Attornev  General.  I  am  o&aid  not,  my  lord. 

IiOBD  Chief  Baron.  I  should  ima^ne  not;  we  cannot  expect  it- 
Mr.  Attormky  General.  I  shall  conclude  to-day,  no  doubt,  but  my  learned  friends 
cannot  be  expected  to  do  so. 

Lord  Chike'  Babon.  Two  members  of  the  court,  one  of  them  being  Mr.  Baron  Bram- 
well,  most  attend  at  the  court  of  criminal  appeal,  which  sitting,  as  yon  of  course  know, 
in  respect  of  cases  which  require  immediate  determination,  co^d  scarcely  be  postponed 
even  n>r  so  important  a  matter  as  the  present.  Would  it,  therefore,  be  inconvement  if 
the  court  adjourned  &e  hearing  of  this  matter  from  to-day  till  Monday  f 

Mr.  Attornet  General.  To  mc  it  would  certainly  not  be  so,  my  lord. 

Mr.  Baron  Bbamwrll.  I  should  hope  that  one  of  die  otber  courts  would  And  a  substi- 
tute for  myself,  and  then  nnlew  it  is  inconvenient  to  you,  we  could  let  this  aniument 
go  on  to-morrow.  What  it  struck  me  it  was  desirable  to  know  was  whether  it  would 
suit  you  and  those  who  ore  with  you  to  proceed  to-morrow. 

Mr.  AiTOBNEY  Qbnkral.  My  lord,  the  solicitor  general  says  that  it  would  suit  him 
to  proceed  to-morrow.  As  far  as  I  am  oonoemed,  I  must  look  to  your  Imdisbip's  own 
convenience,  because  I  hope  that  I  shiUl  certainly  conclude  to-day. 

Mr.  SouciTOB  General.  Will  yoni  lordships  allow  me  to  say  a  word  with  reference 
to  what  Mr.  Boron  Bramwell  hae  said.  I  should  be  very  glad  t«  go  on  to-morrow  if  it 
were  convenient  to  the  court. 

Lord  Chief  Baron,  It  is  difficult  to  Imagine  a  case  more  important  than  the  present 
one;  and  which  for  the  intereet  of  every  one  requires  as  early  a  decision  as  is  consist- 
ent with  the  importance  of  the  case;  therefore  we  ought  not  to  lose  a  day,  bnt  where 
the  liberty  of  the  subject  is  concerned,  which  is  the  cose  with  respect  to  the  court  of 
criminal  appeal,  it  has  been  usual,  and  I  think  most  proper,  to  cons^er  that  the  liberty 
of  the  subject  is  a  matter  of  the  first  importauce  in  this  conntry.  We  have  sent  to 
inquire,  audi  think  that  itwonldbesnfflclent,  if  wecouldgetthe  assistance  of  any  Judge 
from  either  of  the  other  courts.  I  have  no  doubt  that  we  ^sll  be  able  to  obtun  it, 
and  U  so,  ^e  will  eo  on  with  the  case  to-morrow. 

Mr.  Atiormev  General.  My  lord,  I  was  going  to  illustrate  what  I  said  upon  the 
word  "  fit  out,"  which  I  say  is  noBisn  geiun3u»iinuni  capable  of  oomprehendiag  every 
individual  act,  provided  it  be  all  in  pumanoe  of  one  intention  to  make  a  oomplete 


FABLUMENTABT  AHD  JUIHCUL  APTVSDIX,   NO.  XT.        329 

thlnxi  or  merely  to  oraate  and  to  bring  into  exMeooe  a  ihip  itmiy  to  take  the  wa, 
whicri  I  apprehend  la  the  idea,  vhioh  !■  aimed  at  in  all  tbeae  passages.  1  sa;  that  the 
word  "fit  out"  comprehends  every  single  act  connected  with  the  operation  tending 

to  that  resatt,  fioca  the  laying  down  of  the  keel  to  the  end.    It  is  not  at  all  necessary 

for  my  argument  in  this  oase  that  yonr  lord^ips  ahonld  agree  with  n: 

the  sarae  tinn  -••■■'■'■  •  .        .. 

tbja  BDppoeiti  ^  -   , 

seized  a  vessel  in  the  very  earlieet  etu^  of  its  pi 


seized  a  vessel  in  the  very  earlieet  etu^  of  its  progress,  when  it  was  a  more  hull,  oer- 
tuia  planks  pat  together,  bnt  withevl^noe'ef  an  indabitable  cluuracter,  that  itvasdone 
under  a  contract  which  is  ptodnced  and  proved  to  the  oonrt,  tbat  the  persons  doing  it 
would  build  and  completely  eqnip  and  arm  that  ship,  (or  1  may  omit,  and  will  omit  the 
word  "arm,")  for  a  partlcnlar  seiVioe,  namely,  that  she  should  be  employed  in  the  sec- 
Tic«  of  the  United  States,  the  Confederate  States,  or  any  other  enoh  belligerent  govern- 
ment, to  cruise  and  commit  hostilities.  Eveiy  single  stepaft  initio  would  be  a  step  toward 
the  DompletioQ  of  that  design.  My  lords,  I  believe  that  I  ahould  be  perfectly  warranted  in 
that  view.  There  ore  certainly  (I  do  not  require  the  aid  of  them)  some  strong  aathori- 
ties  atconunoD  law,  which  I  will  just  mention  toyooi  lordships  without  dwelling  npon 
them,  and  I  rather  abstain  trtna  doing  so,  because  I  observe  that  some  of  them  are  col- 
lected in  an  able  note  of  Mr.  Finlason  in  hia  report  of  this  very  case  of  the  Attorney 
Oeneial  vt.  Sillem  in  his  nin  print  reports.  There  is  the  cose  of  Langton  vs.  Hughes,  in 
1st  Manle  and  S«lwyu,  page  593,  which  has  been  frequently  since  rtderred  to  as  a  case 
of  high  authority,  where,  it  being  rendered  illt«al  by  act  of  Parliament  for  a  brewer  to 
nse  luiytbiug  but  malt  and  bops  in  the  brewing  of  beer,  it  was  held  that  a  draggist 
who  "  sold  and  delivered  drugs  to  the  defendant,  a  brewer,  knowing  that  they  were  to 
be  used  in  the  brewery,"  was  guilty  of  an  illegal  act,  and  "could  not  recover  the  prlc* 
of  them."  The  language  of  Lord  Ellenborongh  is  very  strong,  in  which  he  says,  at 
pages  5%  and  596,  '"Xbc  object  of  the  legislature  in  passing  the  42d  of  Qeorge  III  was 
to  protect  the  public  health  and  the  public  revenue.  The  neatth  which  might  be  im- 
paired by  mixing  with  beer  ingredients  of  a  noxious  and  nnwholesome  nature,  and  by 


trying  experiments  with  the  liquors,  and  a  large  and  important  branch  of  the  revenue 
by  provimng  that  beer  should  be  a  liqaor  oomponnded  of  malt  and  hops  only,  and  not 
of  adulterated  materials.    There  is  a  distinct  prohibition  in  the  aot  against  causing  oi 


procui 


iuring  to  be  mixed  any  ingredient  except  malt  and  hops ;  and  a  person  who  sells 
jB  with  a  knowledge  tliat  ihey  are  meant  to  be  mixed,  may  be  said  to  cause  or  pro- 
cure gManlunt  in  ilUt  the  drugs  to  be  mixed."   * 

Lord  Cuiev  Bason.  1  should  have  thought  that  anv  person  selling  an  article  to  ba 
used  in  the  commission  of  a  crime,  for  the  purpose  of  its  being  so  nmd,  and  with  the 
knowledge  that  it  was  to  be  so  naed,  wonld  be  an  accessory  b«lore  the  fact. 

Mr.  Attorn'ky  Genbkai,  I  have  no  doubt  that  would  he  your  lordship's  view. 

Mr.  Bahon  Bkauweu,  It  is  extremely  difflcnlt.  If  a  gnn-omith  mokes  a  pair  of 
duelling  pistols,  what  then  1 

Mr.  Attorney  GBmntAi,  I  take  it  that  it  would  be  a  question  of  fact  in  the  partio- 
ular  case,  and  I  quite  admit  that  to  attempt  to  bring  home  an  offense  ot  that  kind 
might  be  a  mattOT  of  difficulty. 

Lord  Chisf  Baron.  But  suppose  that  a  gun-maker  sold  a  pistol,  being  told  tbat  it 
vae  to  be  used  for  the  assassination  oi  a  particular  peison  T 

Mr.  Attornby  Qbnkrai.  That  is  a  &ir  illnstration.  Supposing  that  he  received  a 
note  from  a  man  stating,  "  I  am  going  to  fight  a  duel  to-morrow,  I  want  a  pistol ;  will 
yon  have  the  goodness  to  send  me  one  and  yon  shall  be  paid  for  it ;"  in  that  case  I 
think  the  gun-maker  would  have  a  very  oonuderable  chance  of  being  oonvioted  upon 
an  indictment. 

Lord  Chief  Baron.  There  might  be  some  difficulty  if  he  did  not  know  what  was 
the  specilio  offense;  as  for  instance,  suppose  that  a  man  sold  an  article  useful  for  house- 
breaking, and  that  the  person  who  bought  it  committed  the  offense  of  burglary,  if  the 
tool-mnkei  knew  nothing  about  where,  when,  or  how  the  thing  was  to  be  done,  bat 
only  knew  of  it  generally,  probably  he  could  not  recover  the  price  if  he  w"~"  ' ' — 


it,  but  I  very  much  doubt  whether  he  oould  be  made  an  aooeasory  before  the  foot  in  a 
particulat  crime  afterward  committed.  But  if  he  were  told  "I  want  to  commit  • 
burglary  at  No.  3,  in  such  a  place,"  and  he  Aimished  the  artiole,  and  the  burglary  were 
then  committed,  I  think  that  he  would  bo  an  accessory  before  the  foot. 

Hr.  Attorney  Oknbral.  I  think  that  what  your  lordship  says  is  perfectly  accurate, 
and  I  will  not  dwell  upon  further  illustrationa  of  that  description.  As  it  strikes  me, 
the  word  "fit  out"  is  perfectly  large  enough  to  comprehend  the  entire  operation  &om 
its  commencement  to  the  end,  and  if  that  operation  requires  tile  creation  of  a  ship  as 
well  OB  the  adding  of  rigging,  machinery,  spars,  and  stores  for  the  prohibited  purjwise, 
every  single  act  done,  from  the  laying  down  of  the  &rat  plank  in  the  keel,  provided 
always  that  you  are  in  a  situation  bo  prove  that  it  is  in  order  to  do  the  thing  probibited, 
Is  equally  within  the  prohlMtion.  It  is  an  "attempt"or  an  "endeavor  — it  is  an 
"  aiung  and  soon;  as  to  which  words  I  entirely  aubscribe  to  what  has  fallen  from 
the  court  more  than  once ;  that,  of  course,  those  worda  which  describe  the  "  attempt " 
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or  "mtleaTor"  can  apply  only  to  that  which  would  have  been  done  if  not  stopped  and 
intercepted. 

Lord  CtintP  Baron.    The  qnettion  TcmainH — what  is  the  thing  which  is  prohibited  T 

Mr.  AttoR-n-ry  Orkerai^  I  know  that  it  does,  my  lord,  and  in  order  to  illustrate  what 
Is  meant  liy  this  "  fitting  ont,"  I  apprehend  that  it  wonid  be  perfectly  clear  that  any 
single  act  done  for  the  purpose  of  producing;  a  ship  capable  of  taking  the  sea  and  fitted 
ont  to  take  the  sea  with  this  prohibited  intent,  wonld  be  an  act  struck  at,  in  however 
early  a  stage  of  the  operation  it  might  take  place — and  the  word  "fit  ont"  as  it 
appears  to  me,  comprehends  every  part  of  the  operation  as  much  as  the  whole. 

I  pnsB  over  the  words  "or  Brm,"  becanse  they  reqnire  no  coiument.  Year  lordshijis' 
minds  are  qvii^  snfflciently  addressed  already  to  the  point,  tjiat  they  are  in  the  dis- 
junctive. 

Then  the  "attempt"  or  "endeavor"  we  agree  is  that  which  wonld  bo  completed  if  it 
were  not  ntopped,  as,  for  example,  in  the  present  case  it  is  quite  clear,  unless  I  inisnn- 
deiBtand  the  conclnsions  which  the  hnnisn  mind  oagl it  to  draw  Bom  facts  and  evidence, 
that  thin  ship  the  Alexandra  was  being  proceeded  with,  with  a  view  to  complete  and 

Erepare  her  in  such  a  stAte  that  slie  might  take  the  sea  at  all  events,  whatever  might 
e  the  particular  eqntpment  and  fiimitnre  npon  her  at  that  time,  that  she  might  lie  a 
ship  prepared  and  ready  to  go  to  sea  as  a  fully  equipped  ship  for  that  purpose.  That 
that  wea  meant  to  be  done  within  this  conntry  is  an  iuiierence  which  is  irresistible,  as 
I  nndelstand  it  from  the  nndiapnted  evidence  in  the  case.  It  was  only  not  done  because 
the  goveroment  seized  the  veesel,  but  there  was  an  att«mpt  and  endeavor  to  do  it  at  oil 

liicn  as  to  "aiding;,  aadati 

that  something  which  falls  w ....... 

or  attempte<l  to  be  done  in  this  country  for  any  one  to  aid  or  assist.  At  the  same  time, 
while  admitting  that,  I  can  readily  present  to  roy  mind  many  cases,  in  which  those 
words  would  reach  nn  net  which  was  meant  to  be  done  partly  here  and  partly  elsewhere: 
•becanse  I  apprehend  that  the  prohibition  to  "equip,  fnmisb,  fit  ont,  or  arm,"  covers  all 
arming,  all  equipping,  all  fiirnlshing,  and  all  fitting  ont,  and  that  the  mere  fact  that  it 
is  meant  to  be  done  half  here  and  half  elsewhere  does  not  in  the  least  degree  render  it 
lawful.  Let  me  illustrate  that  also  by  a  case— Suppose  that  Canada  were  in  insurruo- 
tion,  asoncouufortonately  it  was,  against  the  authority  of  this  country,  we  know  that 
some  of  the  lakes  and  some  of  the  rivers  of  North  America  divide  l>y  a  very  short 
interval  the  American  frontier  from  tho"Canadiau.  Can  one  suppose  that  an  act  like 
this  in  the  United  States  would  not  have  been  violated  if  there  was  a  scheme  of  this 
description — two  dockyards,  one  on  one  side  of  the  river  St.  Lawrence,  aud  the  other 
OD  the  other  side,  and  if  a  ship  were  to  be  bnilt  and  fitted  ont  to  a  certein  oxt-ent  upon 
one  side  and  then  sent  over  and  eotnpleted  npon  the  other  t  It  seems  to  me  perfectly 
clear  that  that  would  be  equippiug,  mrnishing,  and  fitting  out  within  the  meaning  of 
this  act;  allliongh  there  may  not  have  been  all  the  equipments  nor  all  the  furnishings, 
nor  all  the  fittings,  which  were  meant  at  one  time  or  another  to  be  applied  to  the  ship. 

Now,  my  lords,  I  have  not  yet  observed  n]>on  the  word  "furnishing,  which  I  did  not 
mean  to  omit.  Not  much  need  be  said  upon  it;  but  it  is  important  to  observe  tliat 
while  "fitting  out"  will  include  everything,  aud  while  "equipment  will  inclnde  "man- 
ning," which  none  of  the  other  words  reach,  "furnishing,"  on  the  other  hand,  will 
apply  t«  the  smallest  thing.  "Fumjshing"  does  not  mean  the  whole,  but  every  article 
of  furniture,  everything  done  in  the  way  of  furnishing  is  directly  within  the  terms  of 
the  act.  So  that  this  word,  which  is  the  smallest  of  all,  is  added  in  order  to  avoid  the 
possibility  of  the  cavil,  that  Che  other  words  are  so  loi^e  as  to  inclndo  everything. 
"Equipping"  is  put  in,  in  order  to  cover  "manning"  and  perhaps  for  other  reasons 
also ;  aud  "fitting  out"  is  put  in  in  order  to  make  it  large  enough  to  include  all;  aud 
"arming "covers  another  thing. 

Now,  my  lords,  (and  this  is  the  next  point  which  is  Important,)  I  want  to  know  what 
is  the  ground  npon  which  yon  are  to  qualify  those  words  otherwise  than  wo  find  them 
qnaliflcd  in  the  clansel 

Here  we  come  to  the  main  issue  between  me  and  my  learned  friends.  I  say  that 
they  interpolate  words  into  the  clause.  They  insist  that  it  is  not  to  be  read  in  its 
plain  and  natural  meaning.  They  want  your  lordships  to  introdnoe  upon  these  gene- 
ral words  qualifications  which  the  legislature  has  not  introduced;  and  with  what 
object,  and  what  effect?  Why,  advancing  the  mischief  and  suppressing  the  remedy. 
Now,  I  quite  agree  that  in  the  coustraotlon  of  a  penal  act,  if  you  do  not  find  words 
which  reach  the  case,  yon  are  not  to  pat  them  in;  but  if  yon  do  find  words  which 
reach  the  case,  are  yott  to  strike  them  ont  1  that  is  the  qneetion.  If  these  words  are 
not  used  by  the  legislature  with  the  limitations  which  my  learned  friend  contends  for, 
bnt  are  used  without  those  limitations,  and  iu  a  totally  different  way,  what  business 
have  yon  to  tamper  with  the  wordst  What  business  have  you  to  interpolate  other 
words,  or  to  twist  and  alter  the  collocation  of  the  sentences  T  And  to  what  endf  To 
take  oat  of  the  operation  of  the  act  oases  which,  according  to  the  natural  meaning  of 
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the  vords,  are  vithin  It,  In  order,  aa  I  havn  snid,  to  odvanoe  tbe  misohlef  and  snppreiBB 
tho  remedy.    That,  of  coonie,  your  lordshipa  will  not  do. 

Now,  let  DH  see  what  the  words  are:  I  have  obaerved  npoa  "  equipping,"  and  so  on, 
and  will  not  observe  fnrther  npon  it.  Bot  what  is  tbe  qualification  f  Tbis;  "Sboll 
equip,  or  attempt,  or  aid  with  intent  or  in  order  tbat  sneb  vesael  shall  be  employed  in 
tbe  service  of  any  foreign  prince  witb  intent  to  cruise  or  commit  hostilities."  I  pass 
over  tbe  interval.  Now,  my  lords,  observe  what  my  learned  friends  want  yon  to  do — 
to  take  those  words  "to  oraise  or  commit  bostiUties"  tmia  tbe  sabjeot  to  which  they 
are  upplicd  in  the  clause,  and  to  apply  them  to  a  totally  diffen^nt  sabjcet.  Tbey  are 
applied  In  the  clause  to  the  employment  of  the  ship;  tbey  are  not  applied  as  quaUQoa- 
tions  of  tbe  equipment.-  The  wordn  which  Sir  Hugb  Caims  puts  in  are  not  there;  it 
Aot»  not  say  "  to  eqnip  as  a  ship  of  war;"  it  does  not  say  "to  eqnip  witb  an  exoln- 
iively  or  distinctively  warlike  equipment;"  it  saysj  "to  equip,  famisb,  or  fit  on.t,  or 
Attempt  to  equip,  famisb,  or  St  out  with  intent  or  in  order  that  such  ship  or  vessel 
ahall  be  employed  in  the  Rervice  of  any  foreign  priuoe  to  oruise;"  and  tbat  is  the  only 
qnestion  uf  fii^  to  be  inquired  into.  If  yon  prove,  as  a  matter  of  fact,  tbat  tbe  ship  or 
Teeael  is  intended  to  be  employed  in  tbe  service  of  a  foreign  prince  to  cruise  or  commit 
hoatilitiea,  baveyou  not  proved  the  whole  esse!  It  appears  to  mo  quite  clear  that  yon 
have,  becanae  the  Hhi{t  cannot  posiribly  take  the  sea  without  baving  equipments,  with- 
out bavinp  fnruitore,  without  being  fitted  out.  We  have  proved  that  she  is  meant  to 
be  completed  witb  the  fitments  necessary  to  tnke  tbe  sea  within  the  realm.  Tbat  is 
all  which  the  word  "equip"  necessarily  means,  tbat  is  all  that  the  word  "furnish" 
neceaaarily  means,  that  is  all  that  tbe  word  "fit  ont" necessarily  means;  and  then  I 
assnme  that  yon  liave  proved  tbe  rest,  namely,  tbat  it  is  witb  latent  or  in  order  that 
the  ship  or  vessel  shall  be  employed  (not  the  equipment*)  in  tbe  service  of  a  foreign 
prince  witb  Intent  to  cruise  or  commit  hoetilities.  Now,  m  a  matter  of  fact,  we  con- 
ceive tbat  we  have  proved  that — we  conceive  that  we  have  proved  tbat  this  ship  is 
brought  into  existence  and  is  to  take  the  sea  in  order  tbat  she  shall  be  employed  to 
emise  or  commit  hostilities.  Doee  the  act  say  tbat  she  must  be  in  a  condition  to 
eruise  or  commit  hostilities  at  the  moment  when  she  takes  the  se«  f  Does  the  act  say 
that  nothing  shall  be  necessary  to  be  done  to  ber  by  tbe  foreign  prince  who  is  to 
employ  horT  Not  a  word  of  it.  I  have  shown  your  lordships  already  tliat  the  mis- 
ehief  of  the  act  will  not  be  suppressed  If  you  introdnce  sucb  Lmitationa,  and  the  legis- 
latnre  has  not  introdnced  tbem — they  are  not  fonnd  here,  Tbe  legislature  conid  not 
be  ignorant  of  these  evasiona  for  which  my  learned  friend  contends,  1  quite  agree 
tbat  If  the  statnte  bas  not  prohibited  It,  tbey  have  a  right  to  go  eutoide  the  statute. 
Bat  the  legislature  bas  defined  the  offense  by  words  which  omit  to  qualify  tlie  words 
"equip''  and  "fomish"  by  reference  to  any  particnlar  kind  of  eqnipmont,  or  any  par- 
tionlar  kind  of  fiimlture;  and  the  only  qnaliflcation  Is  that  It  mast  be  done  with 
Intent  or  in  order  that  the  ship  sboll  be  employed  in  the  service  of  a  prince  who  means 
to  make  a  particnlar  use  of  ber — to  cmise  or  commit  hostilities,  or  to  use  her  ae  a 
transport  or  store-ship.  To  say  tbat  it  was  necessary  that  she  should  be  in  a  condition 
to  do  that  the  moment  she  passed  the  boundary  line  when  the  legislature  has  not  said 
to,  and  when  tbe  effect  of  holding  it  is  to  stultify  tbe  legislation,  and  to  enable,  by  the 
easiest  possible  tricks  and  devicee^  the  real  mischief  to  take  place,  is  not  certainly  the 
province  of  any  court  in  conatming  an  act,  and  I  find  no  words  here  which  in  any 
sense  require  or  justify  such  a  construction. 

Mr.  Bason  Chanhsll.  I  nnderstand  your  argument  upon  the  seventh  section  to  be 
this ;  Yon  read  the  section,  eqnip  and  so  on — "  in  order  that  snch  ship  or  vessel  shall 
be  employed  in  tbe  service  of  any  foreign  prince,  Btat«,  or  potentate,  or  of  auj'  foreign 
oolony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons  exercis- 
ing or  assuming  to  exercise  any  powers  of  government  in  or  over  any  foreign  state, 
Oou>ny,  pro>inco,  or  part  of  any  province  or  people,"  "  witb  intent  to  cruise  or  commit 
liostiUtles ;"  leaving  out  for  this  pnrpose  "aa  a  transport  or  store-ship." 

Mr.  Attoiwey  Gekerai.  I  do.  I  may  observe  upon  those  second  wordn,  "with 
intent,"  which  no  doubt  are  awkwardly  ininnluced,  we  are  all  substantially  agreed  thaf 
the  sense  is  just  the  same  as  if  those  words  really  were  not  there,  for  two  reasons. 
Krstof  all,  the  words  which  follow  must  be  words  of  qualification  applicable  to  "trans- 

Krt  or  store-ship  "  as  well  as  to  "  cruise  or  commit  hostilities,"  otherwise  there  would 
this  nbHurdity,  that  fnmisbing  a  ship  for  the  pur]>ose  of  being  used  as  a  transport  or 
Btote-sliip,  not  to  be  used  for  belligerent  purposes,  would  be  rendered  illegal.  But  that 
is  not  all.  Your  lordships  will  find  a  conclusive  proof  tbat  the  legislature  so  used  the 
■words;  for  a  little  lower  down,  when  you  come  to  tbat  part  which  relaten  to  commis- 
nons,  tbe  words  are:  "or  shall  within  the  United  Kingdom  or  any  of  Ids  Majnsty'B 
domiuions,  or  in  any  settlement,  colony,  territory,  island,  or  place  belonging  or  subject 
to  his  Miyesty,  issue  or  deliver  any  commission  for  any  shin  or  vessel,  to  tbe  Intent  tbat 
aach  ship  or  vessel  shsU  be  employed  as  aforesaid ;"  it  is  clear,  tbat  must  anply  both  to 
the  case  of  a  "transport  or  store-jiip,"  and  to  "cruisiivg  and  committing  lioatilitieB ;" 
tbe  employment  governs  both. 
Mc.  Bakoh  Bu&mwell.  I  understoDd  yon  to  put  it  tbus~-No  doubt  there  mast  be 
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•cnne  eqalpment,  or  ftuniBhinfr,  or  flttinK  oat,  or  Arming ;  tliet«  moit  aleo  be  tfa«  intent 
of  the  veaeel  to  cralse  and  commit  hoatilitieB. 

Mr.  Attornzt  Gehbrai.  I  beg  your  lordahip'B  pardon ;  with  the  intent  that  It  should 
be  Nnployed  in  the  service  of  a  nniga  prlnoeT 

Mr.  Bason  Bhahwxu-  Yes,  I  do  not  refer  to  those  words  now.  Do  yon  say:  Snp- 
pose  that  tuxj  man  were  so  foolish  as  to  tit  ont  his  veesel  in  the  moat  peaceable  way, 
•0  as  to  be  utterly  incapable  of  ciimmitting  hostilities  or  cmteing  j  neTeithelaas,  if  he 
had  the  InUnt  that  she  should  do  so,  that  woald  be  a  fitting  ont  within  the  act,  and  an 
intent  within  the  act,  and  wonld  snffloet 

Mr.  ArroBNEy  Geneiui.  My  answer  wonld  be,  We  hare  not  yet  come  to  the  qnestion 
whose  intent  yon  most  liave. 

Hr.  Baron  Bramweu.  I  wiab  to  conect  royself  tbere  aKain.  Suppose  the  intent 
existed  in  thu  requisite  mind,  and  there  was  an  equipment,  however  ill  caloulatwd  to 
carry  the  intent  into  ezecntion,  do  yon  say  t\M  is  within  the  statnte,  inaamnch  as  then 
is  the  equipment  and  also  the  intentf  ' 

Mr.  ATFORNSr  General.  I  shonld  not  in  the  leant  ehrink  from  anawering  that  in  the 
affirmative,  thon(;h  in  doing  so  I  should  wish  to  accompany  it  with  this :  clearly  that  is 
a  matter  of  evidence  which  wonld  be  extremely  important.  I  mean  when  yon  come  to 
the  qneelion  whether  this  was  the  prohibited  intent,  the  drcnflutance  of  the  fltling 
being  totally  nnsnitable  wonld  be  very  materiaL 

Mr.  Bahom  Brakwgli.  I  was  aboat  to  pnt  to  yon,  Bnppoalng  snch  an  extreme  inter- 

S Fetation  of  the  statute  as  I  have  suggested  were  the  correct  one,  when  yon  came  to 
eal  with  the  queBtinn  of  fact  before  the  Jury  you  might  say :  U  yon  have  the  maa 
before  you  confessiug  this  folly  you  most  find  airainat  him. 

Mr.  ATTORNEr  Qbitbiiaj-  I  will  take  up  the  iOustration  yonr  lordahip  has  snggested, 
and  make  one  or  two  further  remarks  npon  it.  Suppose  this  case,  that  in  letter*  pat 
In,  in  evidence  hetweeu  the  agent  of  the  belligerent  and  the  Hblp-bnildei,  the  forMgn 
'^  '"  '   aidthis:  "  The  oilcnmBtanoea  of  this  warareBnahtfaatloantum  to  aooount 


agaiust  the  merchandise  of  my  enemy's  subjects  an  ordinary  merchant  ship  with  great 
eaae ;  if  you  supply  me  with  the  ship  I  intend  to  employ  for  that  parnose,  I  will  take 
care  that  such  equipments  are  put  on  b(»rd  her  tbnt  she  shall  be  able  to  deal  with 
nnarraed  veMels  on  the  sea,  to  destroy  them  and  oruiae  against  them  ;  I  do  not  want 
you  tn  make  her  a  strong  sbip;  I  do  not  want  you  to  give  her  any  of  the  peculiar  fittings 
which  are  uBualLy  required  for  warlike  puEposos ;  I  can  make  her  avaiUhle  in  this  war, 
with  the  appliances  I  can  pnt  on  board  her,  to  cruise  and  commit  hostilities,  though 
she  may  be  of  the  common  mercantile  construction."  I  say  that  that  wonld  be  within 
the  act. 

Mr.  Baron  Bramwbll.  I  put  a  qnetition  to  one  of  the  ooonsel  on  the  other  side  which 
he  did  not  auawcc,  uid  which  seems  to  me  to  arise  now,  which  ie  this :  Suwoting  Um 
(noising  intent  were  what  you  may  call  not  the  immediate  intent,  theimmodiate  intent 
of  the  equipment  being  to  enable  ber  to  sail  to  a  place  where  she  would  get  anna,  but 
that  the  Airther  intent  was  that  when  she  cot  there  she  dionld  be  so  further  eqaipped, 
or  manued,  or  what  not,  that  she  should  do  in  a  oondititm  to  omise  and  commence 
hostilities. 

Mr.  Attorney  Gbnerau  I  say  it  is  perfeotlv  clear  that  that  case  la  within  the  act. 
I  say  the  act  strikes  the  thing,  and  if  you  say  it  does  not,  you  are  construing  the  act 
away ;  you  arc  doing  that  which  the  learned  Judge  In  America  siud  you  are  not  to  do, 
namely,  flittering  away  the  plain  languageof  the  act  of  Parliament,  in  order  to  advance 
the  mischief  and  to  cut  down  therem^y.  I  say  that  the  case  yonr  lordship  pntfl  is  stmek 
by  the  act  according  to  the  p!aiu  and  natnral  meaning  of  its  words.  The  ar^^nment  of 
the  other  side  requires  yon  to  tamper  with  them.  I  do  not  want  yon  to  introdaoe 
words,  I  do  not  want  you  to  wrest  uie  seuae,  hut  to  abide  by  it,  and  to  al>stain  i^om 
doing  that  which  it  is  the  duty  of  a  court  not  to  do,  namely,  legislating  here,  and  legia- 
lating  against  the  express  intent  of  the  legislature.  1  will  pursue  my  iUustratian 
fliriJ>er.  There  are  powers  perhaps  so  little  advanced  in  warlike  affairs,  that,  sa  against 
fhem,  a  kind  of  ahip  may  be  perfectly  serviceable  to  cmise  and  commit  hostilitieB, 
which  would  not  be  serviceable  as  against  more  civilised  and  advanced  powers.  -  Take 
the  case  of  China.  Her  Majesty  has  been  pleased  not  to  observe  a  strict  neutrality  in 
the  present  differeuoes  between  the  Emperor  of  China  and  some  of  his  subjects,  and  bas 

given  license  to  some  of  her  subjects  to  aid  the  Em »  «■.. t.... , —  •!■_.. _>^ 

might  have  been  pleased  to  issue  a  proclamation  e 

possibly  a  simple  description  of  vessels  would  have  been  perfectly 

a  war,  commou  ahips,  such  as  require  no  fitments  Bpcoially  adapted  for  warlike  purpoees, 

might  have  been  employed  ;  but  would  that  have  been  legal  nnder  this  statnte  f   Would 

the  degree  of  civilization  aud  advancement  in  theartsof  warthre  which  the  particular 

belligerent  might  have  attained  be  the  critorion  by  which  to  determine  this  partionlar 

fact,  whether  a  particular  ship  liad  been  equipped  with  intent  or  in  order  to  be  employed 

in  the  service  of  the  Emperor  of  China  agaioat  his  belligerent  anbjeotsf    I  apprehend 

it  would  be  abanrd  to  say  ao,  and  any  construction  to  that  dkat  is  legislation,  not 

Interpretation,  and  legislation  of  a  most  vloions  kind  in  a  matter  upon  which  the  peace 


id  the  Emperor  of  China ;  but  her  M^esty 
amation  enjoining  strict  neatr^ity.  Veir 
lid  have  been  perfectly  serviceable  for  such 
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»nd  weUue  irf  the  kingdom,  perlutpa  of  tbe  w<wld,  is  declared  by  the  leg^sl*tiire  to 
depead. 

Lord  CHixr  BueoM.  We  i»d  liardlj  act  npon  ftnything  but  wbat  la  the  plain  meart- 
Ing  of  the  ststnte,  that  is  all  we  have  to  deal  with ;  bm  to  the  peace  of  the  world  or 
the  iiit«reBta  of  the  oonuoonity  we  cannot  take  much  notice  of  that,  thcngh  we  shoold 
be  Bonj  to  have  to  be  inaenaible  to  each  consideratioua.  The  onl  j  queetion  we  have  to 
deal  with  is  what  is  the  nteaning  of  the  act.  We  are  bound  to  give  the  true  meaning 
to  the  act,  and  that  sort  of  appeal  to  the  peace  of  the  world  cannot  weigh  mnch  with 

Mr.  AttORKEy  Gbmkral.  The  act  of  Parliamenl  baa  appealed  to  it.  I  waa  remind- 
ing jonr  lordshipe  that  It  waa  the  object  and  policy  of  the  act  to  preserve  the  peace 
and  wel&ce  of  toe  kingdom ;  'perhaps  I  was  going  too  ^  in  aayiog  the  peace  of  tJie 
world;  it  is  enoogb  for  me  to  apeak  of  the  peace  and  welfare  of  this  kingdom.  I  say, 
Tonr  lordahipe  are  not  to  wrest  those  words  ftom  their  natural  and  ordinary  and 
obTiona  meaning,  m>  as  to  take  the  offense  properly  dmoribed  by  them  out  of  them, 
ttpon  any  aasomed  general  notions  of  the  objects  of  this  act.  1  point  out  to  yoa  from 
the  act  itself^  that  ita  object  is  to  suppress  practices  which  the  common  law  was 
liiMiffleient  efieetoally  to  suppress,  which  the  Icgislatore,  accordinE  to  the  preamble  ot 
the  act,  thought  had  a  tendency  to  disturb  the  peace  and  wel&re  o?  the  kingdom ;  and 
If  there  is  any  policy  which  it  would  be  yonr  lordship's  dnty  not  to  frustrate  by  forced 
and  sttaiDed  interpretation,  sorely  it  is  saoh  a  policy  as  t^t.  Now,  my  lords,  1  co 
ftirther,  and  I  say  that  there  is  npon  the  face  of  this  clause  (if  my  leamed  Mend^  Mr, 
Meillsh^s  argument,  whioh  seems  to  be  directly  against  the  wordis  of  it,  be  not  right) 

£roof  that  ue  notion  entertained  on  the  other  side  is  not  correct ;  becanse  their  notion 
I,  in  substance,  that  the  sbip  must  be  fit  to  commit  acta  of  war  when  she  takes  the 
■ea  and  passea  the  boundary  Une  of  the  nentral  territory ;  otherwise  it  is  clear  yon  are 
not  doing  what  they  call  a  proximate  act  of  war  in  sending  her  out.  But  how  can  she 
be  in  that  state  without  aimst  lb  is  not  necessary  that  she  should  be  armed;  it  is 
clearly  not  necessary  within  the  meaning  of  this  statute  that  she  should  be  in  a  con- 
dition to  commit  hostilities  as  soon  as  she  orossee  the  boundary — she  cannot  commit 
bostilitiee  until  she  ^te  her  arms.  And  no  doubt,  if  the  interpretation  whioh  we 
imagined  the  Lord  Chief  Baron  to  have  adopted  at  the  trial  were  right,  for  which  Ur. 
HelTisb,  I  suppose,  mnst  be  considered  to  contend,  that  all  those  words  mean  the  same 
thing;  that  "arm"  is  implied  in  "furnish,"  that  "arm"  is  implied  in  "  equip,"  and  tjiat 
"arm"  b  implied  in  "fit  out,"  (we  misunderstood  my  lord,  I  know  now;)  of  course 
then  I  could  well  follow  (he  azgument  to  its  conclusion ;  but  I  say  that  is  not  the  lan- 
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of  the  l^islature,  and  we  have  no  right  to  foist  into  the  Wgiiage  which  tl 


-.^.-atUTebas  used,  whioh  does  not  signify  arming,  and  which  is  used  in  the  di^juL. 
tiTe,  an  interpretation  which  Imposes  upon  the  wtwds  the  sense  of  arming,  nnless  you 
find  something  in  some  other  put  of  the  act  which  nnequlTooally  and  Myond  donbt 
obliges  yon  to  do  so. 

I  take  the  liberty  of  saying,  with  regard  to  this  subject,  that  the  character  of  the 
strnctuie  and  the  purpose  fbr  which  the  ship  is  built  may  itself  determine  the  oharao- 
ter  of  the  equipment  J  cannot  but  observe  her«  upon  some  of  the  consequences 
Involved  in  the  argument  on  the  other  side,  tluit  you  are  to  separate  the  structnie 
from  the  equipment,  and  to  reqnire  In  the  eqnipment  as  separate  ttota  the  structore 
something  disUnotively  and  particnlarly  warlike;  that  argument  goes  this  length; 
that  if  yon  lind  the  stniotnre  to  be  nneqnivocally  warlike — warlike  beyond  the  possi- 
bility of  doubt — though  it  be  perfectly  clear  that  the  ehip  is  built  for  a  warlike  purpose, 
and  also  that  she  is  built  with  intent  or  in  order  to  be  employed  in  the  service  of  a 
ibreign  prince;  yet,  being  so  built  with  that  intent,  unless  the  equipments  also  be 
dietinotively  warlike,  when  the  strnotnre  is  proved  to  be  so,  and  the  intent  is  so,  yet 
fbreooth  she  la  not  within  the  act.  Is  not  that  legislation!  Is  that  interpretation T 
There  is  not  a  word  to  qualify  the  words  "furnish"  and  "fit  ont."  I  have  assumed  the 
eaae  that  the  ship  as  to  struotnre  is  proved  to  be  a  man-of-war,  the  purpose  of  which 
la  warlike — it  is  equipped — not  armed — that  clearly  is  not  necessary;  and  there  is 
nothing  whatever  left  undone  bat  to  pnt  ite  anna  on  board;  and  yet  you  are  asked  to 
say,  what  the  legislature  has  not  said,  that  the  equipment,  as  distinot  from  the 
struotnre,  and  distinct  from  the  purpose  of  the  ship,  must  be  essentially  a  waclika, 
equipment.    I  take  the  liberty  of  assuting,  that  you  cannot  do  so. 

Mr.  Baaom  "Boauwbix.  Is  that  so  clear!  One  has  in  one's  mind  (of  course  there  is 
no  disgnising  it)  the  caae  of  a  steam  ram ;  the  ram  may  be  said  to  be  part  of  the 
vessel  itselC 

Ilr.  Ai-roRMET  GomsRAi.  No  doubt  it  would  be  argued  to  be  so. 

Mr.  BaroM  BRAltWBLL.  Is  not  she  an  armed  veesell 

Mr.  AiTOHNBV  Oknkoai.  I  should  think  so.  Your  lordships  will  not  suppose  tliat  I 
would  not  cont«nd  that  she  was  an  armed  veesel ;  I  should  do  so. 

Mr.  Baron  Bramwbll.  I  understand  yonr  argument  to  be  that  a  vessel  built  in  a 
condition  to  commit  hostilitietu  neverthelees  might  not  be  armed  within  the  act. 

Ur.  ATTOBHXr  QemeKjU.  Of  course  youi  lordship  pnta  the  caae  of  a  particular  vessel, 
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M  to  wjiich  I  certainly  ehonld  cmituid  that  she  was  armed ;  but  I  can  pat  £he  oaea  of 
other  kindB  of  vessels,  as  to  which  it  might  be  more  difficnlt  to  conteuil  that  the  veasel 
woe  armed,  thongh  it  miRht  be  perfectly  clear  that  uhe  was  a  man-of-war.  Your  loid- 
^ps  have  heard  a  good  deal  in  the  coDi'se  of  the  arifumeut  about  the  Ahit>aina.  A 
document  was  referred  to  aa  oontaiuing  for  the  purpose  of  the  ^gumeut  an  accouut  of 
that  tranaaotioQ,  in  which  it  was  stated  tliat  from  the  beginning  it  was  reported,  and 
there  was  no  donht  whatever,  that  she  was  a  mannif-war,  that  ia,  hei  whole  bnild  and 
Btmctore  were  nneqaiTocally  those  of  a  man-of-war;  there  was  no  qnestion  that  she 
wus  intended  for  that,  and  for  no  other  purpose ;  stiU  there  wore  no  arms,  there  was  do 
Kuu,  there  was  no  cnpola,  nor  even  armor-plating,  (as  to  which,  if  there  were  onnor- 
plaUug,  I  should  also  contend  perhaps  that  she  was  armed ;  it  might  or  miuht  not  be 
the  opinion  of  the  court  that  armor-plating  would  come  within  that  definition.)  But 
oaacB  are  easily  put.  I  have  put  one  in  whioh  the  ship  beyond  all  possibility  of  doubt 
was  a  man-of-war.  But  it  is  oont«nded  that  the  stmcture  is  to  be  separated  from  the 
equipment,  and  however  you  prove  Uiat  the  stniotuie  and  purpose  were  excLuaively 
warlike,  yet  if  your  masts,  rigging,  and  machinery  are  suoh  as  may  be  put  on  a  peooe- 
fal  vesBel,  if  liiey  ore  aedpilU  unu,  it  is  argued  that  it  is  not  equipment  and  furuishiug 
of  a  vessel  "  la  order  that  such  ship  or  vessel  shall  be  employed  in  Uie  service  of  a 
foreign  prince,  to  cruise  or  commit  hostihties." 

Hr.  B.utOH  Bkahweli.  I  take  it  the  argument  of  the  other  side  goes  to  ttua  extenL 
If  there  wero  on  undeniable  vessel  of  war  built  fit  neither  for  parpaeea  of  commerce, 
nor  for  pleasure,  and  she  were  sent  out  with  ordinary  masts  and  tigging,  with  no  crew 
aalflcient  to  man  her,  with  no  arms,  uo  guns,  and  no  ammnnition,  so  that  it  would  be 
defenseless  if  attacked  by  any  vessel  of  war,  I  take  it  that  the  argnment  of  the  other 
side  is,  that  that  would  not  be  an  eqaipping,  Uttiug  ont,  or  fnruishiug  within  the  act 
of  Parliament. 
Hr.  Attornbt  Qrnerai.  So  I  understand. 

Lord  Chikp  Buu>n.  That  is  what  they  say.    On  the  other  baud  yoa  say,  if  a  mere 
meri'hant  ship  in  every  respect  is  built  and  sent  ont  with  a  knowledoe  of  its  afterward 
being  intended  to  be  converted  into  a  vessel  of  war  it  would  be  within  the  act. 
Mr.  ATTOitNBr  Gekkral.  No,  m;r  lord,  1  do  not  argue  that. 

Lord  CniRP  Bakun.  Afbei-ward  intended 'to  be  converted  into  a  vessel  of  war,  being     . 
now  a  mere  merohant  ship  t 

Mr.  Attuiin'ey  Gkneiial.  No,  mj  lord,  those  are  assumptions  which  I  do  not  adopt 
into  my  argument  at  all.  1  do  not  shrink  from  this  case ;  a  ship  is  ordered  to  be  hnut 
directly  and  immediately  for  a  fixed  purpose  of  war,  hut  it  is  ordered  to  be  built 
in  the  manner  of  a  mere  merchant  ship  wluch  is  not  a  vessel  of  wsf ;  there  is  uo  inten- 
tion that  something  else  shall  happen  somewhere  or  other,  changing  its  character  into 
a  ship  of  war;  it  is  intended  to  be  now  constructed,  built,  and  equipped  in  the  mannw 
of  a  inercliBut  ship,  but  not  to  be  use«k  as  a  merchant  ship,  bnt  with  the  flued,  definite, 
and  deterniined  parpose  of  war.  I  do  not  shrink  from  that  case  io  tlie  leiuit.  I  say, 
if  that  case  were  proved  as  a  matter  of  fact,  it  would  be  within  the  act.  It  is  not  very 
probable  that  a  ship,  iu  itself  osclosively  applicable  to  the  purposes  of  a  merchant  ship 
according  to  the  custom  of  European  nations,  could  really  be  constructed  with  that 
intent. 
LoBD  Chief  Barov.  It  might  be  nsed  as  a  transport. 

Kir.  Attoukkt  Grnrral.  ¥m,  as  a  tnmsport  no  donbt  it  might,  or  oa  a  etoro-ship. 
Load  CiiiEf  Bahon.  There  was  once  a  proposal  made  to  torn  all  the  tugs  into  trans- 
Mr.  Attornby  Grnkbal.    I  am  much  obliged  to  your  lordships  for  that  exceedingly 
oseful  observation,  liecaaae  it  reminds  me  of  that  whioh  possibly  I  might  have  passed 
over,  nameiy,  the  booriug  of  those  words  "  transport  or  etore-^p "  upon  the  rest  of 
my  argument.    It  is  perfectly  clear  that  this  notion  of  what  I  may  call  a  special  and 
diJSereiitiai  eqnipuieut  caonot  be  applioahle  to  a  transport  or  store-ship,  in  the  same 
Bense  as  to  a  cmiser  intended  to  commit  hostilities,    b  it  meant  to  lie  said  that  uo 
equipment  will  do,  thongh  the  ship  be  iiitended  to  be  used  as  a  transport  or  store-ship, 
which  is  not  oxclusively  applicable  to  a  transport  or  store-ship  I    It  would  be  diJBleiilt 
to  point  out  equipments  exolnsively  applicable  to  transports  or  store-ships. 
Mr.' Baron  Bhamweu-  I  did  not  say  "exclusively"  appUcable. 
Jx>RD  Chief  Bakon.  There  ore  very  few  merchant  ships  that  might  not  be  nsed  as 
transports. 

Mr.  Attorney  GBNEnAL.  In  all  probability.  It  is  quite  dear  that  the  equipping, 
fitting  ont,  and  fiirnishing,  in  order  that  the  ship  might  be  employed  as  a  transiurt  oi 
store-ship  in  the  foreign  service,  is  struck  at  in  the  act.  Mr.  Boron  Bramwell  observed 
npon  the  won!  "  exclusively ,"  but  the  argnmeot  ceq  aires  the  word  "  exclusively  "  or  dis- 
tinctively, (which  is  the  same  thing;)  because  ail  those  fittings  are  appiioable;  it  is 
only  that  they  are  not  exclusively  applicable;  they  are  necessary  in  order  to  enable 
her  to  do  her  work ;  thuy  ore  fittings  out  to  enable  the  ship  to  take  the  sea  for  the 
service  for  which  she  ia  destined ;  and  if  arms  ore  not  necessary,  (and  it  is  plain  that  the 
act  docs  not  require  that  she  should  bo  in  a  position  to  commit  immediate  hostilities,) 
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yriuit  diAerence  can  it  mako  that  bealdea  the  atna  thet»  may  be  Home  additional  eqoip- 
mente  wliich  laquire  to  be  fimuBliad  before  elie  can  commit  hostilities  t  I  aiipreheiid 
none  at  all.  She  is  furniBhed  aad  fitted  ont  with  the  intent  and  for  the  puipose  that 
she,  the  ship  or  vesael,  Bball  be  employed  to  crniae  ol  commit  hoatilities.  Ihe  mere 
circumstituce  that  the  peraou  wlio  euipluys  liet  is  to  do  aomethinf;  afterward  to  make 
her  fit  for  the  uoipluymeut  lieeides  the  armiug,  it  being  clear  that  the  arms  are  to  be 
ftdded  ofterwaJ^tl,  cau  moke  no  diSeronce. 

Thougli  it  ia  uut  an  obeervatioD  to  which,  pcthapa,  mach  woiKht  in  due,  1  do  not  like 
to  omit  it.  Permit  me  to  ask  yon  to  compare  the  Wgiiage  in  tbat  part  of  the  ecveiitb 
section  with  the  oorreepoDdint;  language  of  the  second  eeotiou.  I  think  you  will  find, 
aa  in  the  seventh  the  niaiu  fiiupose  of  the  employment  is  the  material  tUiUf^,s     " '~ 


in  the  second,  which  deftle  with  the  case  of  a  person  enlisting  or  eutedng  himself  to 
enlist  or  asroeiQn  to  enlist  "  to  serve  as  a  sailor,  or  sail  ia  or  to  be  empiojod  or  engaged, 
1  board  any  ship  or  vessel  of  war.  or  iu  and  on  board  any  ahip  or 


vessel  used  or  fitted  oot,  or  equipped  or  iuUnded  to  be  used  fur  any  warlike  purpose." 
The  words  "intruded  to  l>e  used,"  which  are  separated  by  the  diajuncUve  from  "litted 
out"  and  "  equipped,"  there  correspond  with  the  words,  "  with  tbo  intent  that  such  ship 
01  vessel  shall  be  employed,"  in  the  section  which  we  have  under  eonsideratioa.  The 
legislature  knew  perfectly  well  that  ships  which  had  not  a  special  and  difiorential 
equipment  might  be,  nevertheless,  most  useful  for  suah  an  employment,  and  that  the 
ottject  they  were  striking  at  might;  easily  bo  accomplished  if  tJiey  permitted  such  aa 
evasion ;  and  therefore  Uiey  have  not  permitted  it. 

1  say,  where  you  have  as  a  matter  ol  iaot  the  purpose  and  the  intent  of  the  employ- 
ment of  thu  ship  piDved,  tlmt  determines  the  character  of  the  entire  oquipmeut  and  of 
all  the  furniture,  and  all  the  fitting  out  from  beginning  to  end.  I  will  illustrate  that, 
my  lords,  by  reminding  you  of  a  case  which  I  montioned  for  another  purpose  earlier  in 
the  argument  yesterday— I  mean  the  case  of  the  ship  Richmond,  beiore  Lord  Stowell, 
in  5th  Robinson.  It  may  be  in  youi:  lordships'  recollection  tluit  that  ship  was  con- 
demned as  oontrabaod  of  war,  because  she  was  intended  to  be  sold  to  the  belligerent 
power.  It  is  quite  settled  that  the  sole  of  a  mere  vessel  of  peace  to  a  l>eUigerent  is  not 
contraband;  she  must  have  been  affected  with  a  warlike  character  or  purpose  in  order  to 
make  her  so.  Tbe  liicbtnoud  was  at  the  tiise  a  merchant  vessel,  and  bod  iieeu  actually 
employed  as  one,  bnt,  iu  thu  language  of  Lord  Stowell,  she  was  easily  convertible  into 
a  man-of-war,  and,  in  his  judgment,  intended  to  be  sold  with  a  view  to  be  so  nsod. 
She  was  therefore  contraband  and  condemned,  though  her  original  character  (had  there 
heeu  Dotliing  to  show  that  it  was  to  be  made  subeidlary  to  warUku  purposes)  would 
not  !u  itself  have  entitled  her  to  be  condemned. 

Now,  my  lords,  it  most  of  coarse  always  be  borne  iu  mind,  that  in  a  case  where  the 
matter  of  fact  is  controverted,  the  oharaoter  of  Ihe  equipments  may  bo  extremely 
important  evidence  of  the  intent  and  purpose ;  but  1  am  assnmiug  a  case  where  you 
have  the  intent  and  purpose  demonstrated  aliimde.  Tbo  distinctive  warlike  character 
of  the  uquipnieut  may  by  itself  determiiiu  tbe  purpose,  not  perhaps  that  it  is  meant  to 
be  employed  iu  the  service  of  this  or  that  power,  but  that  it  is  meant  for  war.  The 
distinctive  warlike  character  where  you  have  it,  is  evidence  of  tbe  character  of  the 
entire  equipment  from  beginning  to  end.  1  must  remind  you  that  I  am  not  driven 
iu  this  parxionlar  case  to  rely,  sound  as  I  believe  it  to  be,  npon  the  argumont  I  hare 
been  oftering  08  to  the  fiUlextentof  the  meaning  of  those  words,  "equip"  and  "furnish;" 
for  we  are  dealing  with  a  ship  as  to  which  this  is  in  proof^  not  merely  that  she  is  a  ship 
of  which  the  build  and  tbe  fittings  ore  oncipiti*  usiia  in  that  sense  that  nobody  conld 
say  they  were  not  equally  appUcable  to  purposes  of  war  and  peace,  but  the  evidence 
proves  them  to  be  more  properly  adapted  for  purposes  of  war,  and  to  be  such  that  a 
skilled  person,  looking  at  them,  would  soy,  "  This  vessel  is  fitted  ont  for  war  and  not 
fbr  peace."  The  evidence  was  that  she  could  not  be  used  for  mercantile  purposes, 
though  she  might  possibly  be  used  as  a  yacht ;  but  it  obviously  was  the  judgment  of 
the  witnesses  Uiat,  from  the  build  and  the  flttings,  she  was  not  intended  to  be  so  used. 
You  have  it  proved  in  the  first  place  that  there  were  bulwarks  of  pecuhar  strength,  as 
to  which  the  evidence  goes  to  the  length  of  saying  that  they  were  exclusively  fit  for 
purposes  of  war ;  because  the  evidence  is  this,  that,  if  not  for  purposes  of  war,  if  not  to 
resist  shot,  they  would  be  an  incumbrauee  and  an  inconvenient  weight,  and  that  they 
were,  iu  a  special  sense,  intendod  and  adapted  for  the  purpose  of  war.  We  have  the 
proof  |that  this  ship  is  built  as  a  gunboat  coming  from  the  veiy  claimants  themselves, 
front  their  foreman,  Mr.  Spiers :  we  have  it  proved  by  the  admission  of  the  builder 
himself  that  she  was  intended  for  and  built  aa  a  gunboat  for  the  service  of  the  Con- 
federate States,  uuder  the  orders  of  their  agents.  It  is  quite  clear  tlmt  the  ship,  being 
bnUt  as  a  gunboat,  has  the  equvpmenl«  and  fittings  of  a  gunboat,  to  this  exteu^  at  i^ 
evouts,  that  the  bulwarks  are  adapted  for  that  and  no  other  purpose ;  bo  that  it  is  not 
a  case  of  fittings  simply  atuipitit  tuiu,  but  of  fittings  specially  aduptod  fur  warlike 
purposes;  as  to  which  the  must  that  ooidd  be  said  is  this,  that  they  might  also  by 
possibdity  be  used  for  one  pturtLcular,  though  a  most  improbable,  peaceful  purpose. 
Can  you  say,  uuder  such  a  state  of  circumstances  as  that,  if  under  any  circnmstauces 
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this  argaiDent  is  to  'be  allowed,  that  llie  meM  ponibllity  th&t  fittings  and  eqnipTDeitts 
tb&t  Me  peoallarl;  uid  ipeeiallf  adapted  toi  the  parpoaee  of  war  may  be  applied  to 
peocefnl  pnrpoiea,  (the  aame  remark  applies  to  hammock.  nettliigB  attached  to  the 
bnlwarkB,  which  might  be  used  for  peac«fal  porpoaea,  though  the  parpose  and  intent 
la 'proved,)  is  a  reaiMD  wbj  yoa  ehonld  say  there  is  do  equipment  within  the  meaning 
of  tlie  actt  My  lords,  1  any  that  I  might  npou  that  evidence  even  go  farther,  bnt  Ida 
not  think  it  necesapy  fur  ray  case.  I  m%ht  very  legitimately  say  this;  we  have  proved 
that  this  ahipisboin^bnilt  as  a  ganboat  for  the  service  of  the  confederate  pivemment 
nnder  the  ordort  of  its  agents ;  and  we  have  proved  that  the  work  which  has  been 
done  npon  her  Hlready  is  specially  adapted  for  snoh  a  service,  imd  that  some  part  of  it 
Is  not  properly  adapted  to  any  otber  service,  whether  that  has  reference  to  the  Btruotore 
or  the  rifcginfr  or  the  machinery  is  not  material,  bnt  the  government  seizee  her  when 
^e  is  iniHimpletfl.  If  it  is  uecesesry  to  draw  an  inference,  what  is  the  infeieaoe  which 
— n  wonid  drawl  Why,  thatshe  would  have  bean  completed  if  tbeyliad  not  seized 
T,  with  all  that  was  proper  for  her  as  a  gunboat,  witbln  the  realm,  anless  evidence 
were  given  to  the  contrary.  The  evidence  waa,  that  she  only  required  the  iron  plate 
for  the  pivot  guns  to  turn  npon  it,  for  that  really  is  the  point.  We  proved  that  she 
wanted  nothing  to  enable  her,  being  a  sdiall  ship,  to  receive  that  small  nnmberof  gnns, 
wbiDh  of  course  could  easily  be  token  ou  board  the  moment  she  crossed  the  three-mila 
line,  or  within  it  if  it  were  neneasary,  to  enable  her  to  destn^  Uie  commerce  of  her 
enemies  upon  the  ocean ;  nothing  more  was  necessary  according  to  the  evidence  than 
this,  (and  it  could  be  done  at  any  moment,)  to  screw  down  npon  the  deck,  in  tiia 
proper  place,  an  iron  plate  for  the  pivot  gone  to  mn  nptm,  which,  of  course,  could  be 
shipped  afterward.  Can  it  be  gravely  and  seriously  contended,  first  of  all,  npon  this 
evidence,  that  it  was  not  a  reasonable  inference  that  that  would  be  done  within  the 
realm,  where  everyUiing  else  was  being  done  t  But,  secondly,  if  that  inference  is  not 
to  be  drawn,  can  it  be  gravely  and  senonaly  contended  that,  the  proof  being  in  other 
respects  what  it  was,  it  would  be  a  breach  of  the  act  if  the  pivot  ^ate  were  Uktd  down 
within  three  miles  from  the  British  coast,  ulthough  no  guns  and  no  arms  wer«  put  on 
board  her,  but  were  added  afterward,  bnt  that  there  would  be  no  breach  if  the  pivot 

iilate  BS  well  as  the  guns  were  added  outside  f  Yonr  lordships  have  heu^l,  in  my 
earned  friend's  comment  upon  the  evidendb,  of  a  vessel  called  the  Phantom  built  side 
by  side  with  the  Alexandra,  evidently  not  a  ship  of  war.  Suppose  the  Phantom  had 
gone  oat  with  her,  and  earned  not  only  guns  but  the  pivot  plate  and  screws,  and  that 
*"■*  outside  the  ttuee-mile  line  she  delivered  the  pivot  plate  and  guns  and  si "" 


together,  and  the  pivot  plate  was  put  on  and  screwed  so  that  the  ship  was  ready  f^r 
work,  can  any  one  sitting  in  the  place  of  a  judge  gl^Tcly  aud  serlousty  say  that  if  it 
would  have  i>een  an  offense  under  the  act  to  take  tier  out  without  the  arms,  and  pnt 


n  board  beyond  the  three  miles,  provided  the  pivot  plate  had  been  pntdowi 
not  on  offense  to  take  her  out  wiuiout  the  arms  and  without  the  nivot  plate 
being  pnt  down,  provided  that  the  pivot  plate  and  the  arms  are  going  out  beyond  tlie 


first,  it  is  not  on  offense  to  take  her  out  wiuiout  the  arms  and  without  the  v 

being  pnt  down,  provided  that  the  pivot  plate  and  the  arms  are  going  out  t:_, 

three  miles  together f    It  is  not  necessary  to  talk  about  common  sense  in  this  matter; 

Bgainst  thee' 


but  i  must  saytiiat  it  is  a  departare  fi^om  the  plun  meaning  of  the  words. 
Mr.  Baron  Fiaorr.  Yoa  onliot  upon  the  ptAnt  of  the  venlict  being  agai 


denoe  yet,  are  yon  I 

Mr.  Attormky  Oxnerai.  No,  my  lord ;  but  it  is  nnavoidable  that  one  draws  illiistr»- 
tions  in  argument  ironx  what  Is  actually  in  evidence  in  tlie  case.  I  agree  that  the  two 
lines  of  argnment  npon  the  motion  must  be  kept  distinct;  but  at  tJie  same  time  I  do 
not  think  that  the  illuslratiou  waa  illegitimate. 

Mr.  Baron  Ftoorr.  By-and-hy,  probably,  you  will  tell  ns,  sappoaing  those  words  do 
not  mean  as  you  have  contended,  constructing  the  ship,  hot  something  dona  on  board 
the  ship  aft^  the  ship  is  a  perfectly  oonstraoted  ship,  what  the  endenoe  Is  of  any 
t^mishuig,  or  fitting  out,  or  equipping,  after  the  ship  has  become  a  ship,  we  will  say 
within  the  definition,  taking  the  definition  of  a  ship  as  merely  the  hnU. 

Mr.  Attohney  Oeneral.  I  will  follow  your  lordship  in  that.  It  appears  to  me  that 
there  is  sufficient  evidence  upon  that  subject,  supposing  that  view  should  be  adopted: 
but  of  course  it  wilt  be  in  your  lordship's  mind  that  I  have  already  aaid,  I  apprehena 
it  to  be  qniteclear^  at  least  I  think  that  will  be  yourlordships' judgment,  that  the  eri- 
denoe  pointed  irresistibly  to  the  conolusion  tliat  this  ship  was  to  be  f^imished  wil^  all 
the  fiiniiture  necessary  to  enable  her  to  go  to  sea ;  and,  that  being  so,  I  will  not  rspeat 
what  I  have  already  aTKued,  namely,  that  if  she  were  taken  in  a  state  of  hull,  with 

Sroof  that  the  making  ot  the  hull  in  that  state  was  with  the  intent  and  the  purpose  to 
o  more,  and  to  equip  withlu  the  realm,  it  wonId  be  within  the  act. 
Now  I  will  come  to  what  I  conceive  to  have  been  the  principal  arguments,  and  yooi 
lordship  has  Just  touohcd  one  of  them,  bnt  not  the  one  which  I  proposed  to  take  first, 
on  which  my  learned  Mends  seemed  to  rely.  I  may  call  tbem  negative  argumeuta. 
The  first  waa  the  absence  of  the  word  "build,"  and  I  tniiifc  tliat  fh>m  something  which 
fell  fiom  my  lord,  he  appeared  to  be  rather  impressed  with  that  argument.  1  am  in 
yonr  lordships' judgment,  bnt  I  venture  te  submit  that  it  ia  a  somewhat  danBerooB 
thing  to  cat  down  the  interpretation  of  the  words  which  yon  have  in  an  act  of  Pariift- 
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ment,  b«CBiise  eome  othec  word  Is  not  there.  If  tlte  caw  foils  within  the  words  which 
TOO  have,  that  is  enonch ;  and  the  mere  circmaBtance  th»t  Another  word  is  ant  added, 
fiir  which  there  might  m  reatioDB,  does  not,  I  confess,  seem  to  me  to  be  a  JaBtification 
for  departioK  from  the  proper  meaning  of  the  woid&  which  yon  hafe.  But,  Bccondly, 
I  think  that  Mr.  Mellish  virtnallj  anawered  that  argnment  himself;  for  he  went  on  to 
argue  in  this  way.  He  said,  The  te|rialatiii«  omits  the  word  "  build,"  therefore  it  is 
meant  to  anthorize  hnUding.  Now  T  demnr  there:  Isaf  that  it  is  onljr  meant  to  leave 
nntonched  any  bnilding,  provided  there  was  not  the  equipment,  fitting  out,  OT  furnish- 
ing, which  is  etmck  at  t>;  the  act.  Bat  he  goes  on  to  sa; :  ergo,  it  was  tueaut  to 
anthorize  bulldins  for  those  parposea ;  ergo,  it  was  meant  to  authorize  any  equipment 
Decessary  to  enable  the  ship,  when  bnilt,  to  take  the  sea.  There  I  part  company  with 
him.  I  say  that  was  Just  the  reason  why  it  was  not  necexsary  to  pntthe  woni  "  build" 
in.  He  says  it  would  be  of  no  use  to  be  allowed  to  build  the  ship  unless  it  is  to  be  able 
to  take  the  sea.  The  answer  is,  (bat  it  was  not  the  object  either  to  encourage  or  to 
interfere  with  the  mere  building  of  ships  at  all.  It  is  not  the  business  of  the  Hhip^nilder 
that  is  struck  at,  his  peraon,  or  his  trade,  or  his  pnrpose,  but  the  business  of  the  person 
who  may  be  called  the  equipper,  that  is,  the  procurer  of  the  equipment,  which  is  utruck 
at ;  the  author  of  the  transaction  which  is  warlike ;  the  man  who  has  the  warlike  object 
in  view.  It  is  his  intention  which  is  struck  at,  the  governing  intention ;  and  the  words 
used  are  words  apt  to  cover  everything  that  will  enable  him  to  accomplish  his  purpose. 
If  it  be  true,  as  Mr.  Mellish  admitted,  that  a  builder  cannot  bnUd  a  ship  for  such  a 
warlike  purpose  without  eqnii)ment,  that  is  a  very  good  reason  why  it  was  not  neces- 
sary to  put  in  the  word  "build,"  because  it  is  Buoagh  to  put  in  the  words  " equip, 
fnmiBb,  fit  out,  or  arm,"  tar  the  prohibited  purpose.  I  say  that  the  legislature  gives  no 
license  to  builders  here.  There  le  not  the  least  trace  of  any  intention  to  permit  builders, 
from  any  peculiar  favor  to  their  trade,  to  do  things  which  other  people  may  not  do; 
bnt,  inasmuch  ae  they  were  not  the  spociSo  class  of  persons  against  whom  or  against 
whose  part  in  the  matter  this  act  was  primarily  directed,  it  was  thought  enough  to 
pnt  in  words  which  would  meet  the  case  of  every  ship  meant  to  be  prepared  to  take 
the  sea  for  the  prohibited  pnrpose ;  and  I  can  oaaily  imagine,  though  that  is,  after  all, 
•  speculation,  uiat  there  might  be  a  further  object  in  omittiug  the  word  "  build,"  which 
would  be  this :  to  preclude  the  question  of  what  I  may  caU  the  builder's  intention. 
Tour  lordships  may  recollect  that  in  the  American  case  of  the  gantissioia  Trinidad,  it 
was  held  that  the  builder  was  qnite  at  liberty,  as  an  article  of  merchandise,  to  boild  a 
ship,  and  not  only  to  build  it  but  to  arm  it  and  equip  it,  and  to  take  it  abroad  with  a 
new,  capable  of  serving  with  It  in  the  service  of  a  forei^  state,  provided  alwoys,  that 
as  a  matter  of  f^t  it  appeared  that,  as  long  as  that  ship  was  within  the  jnrLtdiction, 
the  buider  was  merely  dealing  on  his  own  account,  not  for  the  purposes  of  war,  but 
for  purposes  of  merchandise ;  meaning  to  carry  the  article  across  the  sea  as  he  might 
carry  powder  or  gnus,  and  to  take  his  chance  of  getting  a  proSt  in  the  country  of  one 
of  the  belligerent  powers.  Whether  it  would  have  i>een  wise  to  prohibit  that  or  not  is 
not  the  question.  It  was  not  held  to  be  prohibited,  because  tbero  was  an  abaencs  of 
faitent  on  the  part  of  any  person  having  the  control  at  the  time  that  the  ship  should  be 
employed  in  any  l>eiligerent  service.  The  hnilder  did  not  moan  to  employ  her  himself, 
and  to  make  war  with  her  hiniself ;  and  he,  of  course,  had  no  control  over  tho  remote 
and  contingent  intention  which  might  he  formed  at  a  fiitnretime  out  of  the  Jurisdiction 
by  a  foreign  potentate  who  at  that  time  had  not  acceded  in  any  way  (o  the  design. 

In  a  case  of  that  sort,  which  is  a  very  Improbable  cane 

.  Mr.  Baron  Chahneli-  I  nuderstand  that  In  that  case  the  builder  built  the  ship 
upon  his  own  speculation ;  he  did  not  intend  that  it  was  b>  be  employed  in  the  foreign 
service,  and  notxidy'e  intent  woe  to  be  inquired  into. 

Mr.  Attornby  Qeheral.  Precisely,  my  lord ;  it  was  held  that  he  did  not  intend 
to  use  her  as  a  privateer,  and  he  conld  not  form  an  intention  for  the  foreign  prince ; 
and  that,  for  that  reason,  it  was  mere  merchandise.  And  your  lordship  will  find  that 
the  case  of  the  ship  Brothers,  one  of  the  cases  which  I  shall  hereafter  refer  to,  and  the 
e»e  of  the  ship  Alfred,  which  are  printed  in  the  appendix,  are  two  converse  cases, 
irhloh  lUoatrate  the  same  principle;  those  were  cases  of  the  sale  of  ships  in  the  United 
Btatea  to  a  belligerent  [>ower,  ships  previously  fitted  out  for  war,  but  with  a  Inwfnl 
purpose,  at  a  time  when  it  was  supposed  tliat  war  might  break  out  between  the  United 
States  and  Great  Britain.  Those  vessels  were  prepared  to  be  used  lawfully  as  priva- 
.  teen,  and  the  expected  war  not  taking  place,  theships  remained  on  hand  fully  equipped 
and  armed.  It  was  h^d  that  the  sale  was  lawful,  because  the  preparations  had  not 
taken  place,  and  the  article  had  not  been  pnt  into  the  condition  m  which  it  wn.i,  with 
the  prohibited  intent ;  the  one  sale  was  within  the  neutral  territory;  the  other  sale 
was  at  Buenos  Ayres,  hut  the  principle  is  the  same.  I  suppose  the  legislature  may 
have  been  of  opinion  that  it  was  so  unlikely  that  any  great  mischief  would  ariEo  from 
the  bnilding  of  such  ships  on  mere  speculation,  without  any  previous  concert  with  a 
foreign  powei^^withoat  the  accession  of  any  intent  which  could  (w  called  warlike, 
capable  of  determining  the  intended  emplo3[ment  of  the  vessel— so  nnljkely  that  it 
would  take  place  to  the  extent  of  requiring  iuterfbrence,  that  it  was  not  thonght  de- 
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aii«ble  to  TtuM  mich  queatioas  with  sbip-biuldets ;  and  for  that  rwaon,  to  avoid  railing 
that  qnration,  vhich  miKbt  perlup*  bave  been  raised  if  the  word  "bnild  "  bad  been 
put  into  the  cIbubo,  it  ma^  have  bees  omitted.  And  I  raaj  observe  that  although  it 
Diav  bo  thought  the  principte  of  tbe  act  would  have  Justified  the  prohibition  of  tnna- 
Mtiona  of  that  kind,  either  building  on  speculation  with  a  view  to  b«11  abroail  or  the 
selling  of  a  ship  rend;  built  and  iMdj  equipped  and  armed  in  this  conutr;,  j'et  it  is 
not  difficult  to  perceive  that  this  was  a  remote  and  improbable  evil  which  tbe  legi»- 
I»tDi«  might  well  think  it  wm  not  neeesaary  specifioallj  to  provide  against ;  becaoaa 
it  is  obvious,  that,  if  there  were  really  no  concert  with  the  foreign  power,  no  accession  of 
that  foreign  power  to  the  transaction  beforehand,  then  peace  nn^hc  take  place  befcse 
a  market  baa  been  fonnd  for  that  ship,  and  there  wonld  be  questions  ckf  price,  and  the 
man  having  the  ai-ticlo  ou  bis  liands,  and  there  iMini;  no  contract,  of  course  he  could 
not  coiumaud  his  own  price.  And  then  there  is  the  further  difflcnlty  of  carrying 
«ontTabaud  to  be  sold  abroad.  All  those  things  make  it  not  very  likely  that  ship- 
builders would  go  to  the  great  expense  and  incur  the  great  risk  of  building  shing  of 
that  kind  on  mere  speculation ;  and  I  am  not  aware,  in  point  of  fact,  that  it  has  oeen 
found  to  happen.  Whether  or  no  that  was  the  reason  of  tbe  omission  I  cannot  tall. 
All  I  venture  to  say  is  this,  that  the  builder  not  being  the  person  whose  intention 
would  be  the  governing  intention,  in  the  coses  stnick  at  by  the  net  words  were  used 
which  wiialil  not  be  sitparately  and  exclusively  applicable  to  the  builder,  but  which 
■  would  be  equally  applicable  to  the  person  having  the  govemiuc  iutentiou,  and  to  oU 
persons  acoessory  to  and  having  a  partifipatiou  in  that  intention.  I  have  said,  my 
lords,  all  that  I  have  thought  it  oecesaaiy  to  say  upon  tbe  absence  of  any  provisiona 
against  sale;  and  1  will  not  do  more  than  make  one  remark  npon  the  argoiueat  which 
has  been  nrsed,  to  which  Mr.  Baron  Pigott  has  just  referred,  that  there  must  be  a 
■hip  already  tn  existence  becanse  the  ship  is  to  be  forfeited ;  I  think  it  would  be  a  veiy 
pnnecossary  oonstruction  of  this  act  to  say  that,  though  it  would  not  make  mncn 
difiierenoe  in  the  result,  according  to  my  view,  whether  it  be  so  or  not.  I  think  that 
tbe  liability  of  the  ship  to  forfeiture  would  have  reference  to  the  condition  in  which  it 
was  fonnd,  however  imperfect.  It  is  clear  that  tbe  act  aims  at  prevention  and  not  at 
pnDishment.  II  would  he  a  most  sinKutar  construction  to  suppose  that  the  act 
mtendtd  that  yon  should  wait  till  the  ship  approached  to  any  particular  stage  before 
tiie  pn^vention  could  be  applied.  It  is  enough  if  you  find  evidence  of  an  attempt  oi 
endeavor  to  do  that  which,  if  completed,  would  result  in  an  equipment  within  the  B«t. 
It  eeeuis  tome,  that  you  seize  whatever  you  find.  It  is  the  "sliip  or  vessel,"  audit 
may  be  a  ship  or  vessel  in  an  imperfect  state  and  condition.  But,  it  is  not  really  im- 
portant that  a  different  view  should  1)e  taken,  because  we  are  not  dealing,  and  never 
■ball  be  deatiing  in  cases  of  this  sort,  with  circumstances  in  which  it  would  be  possible 
for  tbe  Jury  to  come  to  the  conclusion  that  a,  mere  hull,  a  mere  block  of  wood  put 
together  without  any  equipment,  titling,  or  furniture  was  to  be  the  result  of  the  trans- 
action in  this  country.  It  is  quite  clear  in  this  case,  and  quite  clear  in  every  case,  to 
which  the  act  can  possibly  be  applied,  that  the  iu^ent  and  endeavor  is  to  get  up  a 
vessel  iu  a  condition  to  take  the  sea  before  she  leaves  this  country,  which  she  cannot 
be  without  some  iitting«,  fnniiture,  and  equipment ;  and  therefore,  iu  truth  that 
point  in  an  idle  one,  and  can  never  arise. 

I  wilt  now  tnm  to  tbe  only  other  argument  upon  the  langnage  c^  the  act,  which  I 
heard  from  my  learned  frieiiiU,  which  appears  to  require  an  answer,  and  which  I 
think  mode  some  impreseioa  as  one  deserving  attention,  (I  mean  no  more,)  upon  some 
of  your  lordshijia ;  that  is  to  say,  the  argumejit  derived  from  the  language  of  the  eighth, 
section.  I  thiuk  jour  lordshi)iH  will  tind  that  to  be  an  argument  which  rather  recoils 
upon  the  other  side.  Tbe  eighth  section  is  applii-d  to  a  totally  different  purpose ;  it 
regulates  the  limits  of  the  hospitality  aifnrded  in  this  country  to  enlisting  foreign 
vessels  of  war,  and  it  regulates  that  to  this  extent :  it  cuts  it  (town  to  those  things 
which  cannot  be  brought  within  the  descnption  of  augmentation  of  force,  or  addition 
of  any  equipment  for  war.  Uy  the  universal  practice  of  all  mankind,  ordinary  hospi- 
tality for  oommon  offairs,  for  repairs  and  nddiHous  to  that  furniture  which  is  neceasaiy 
for  tne  common  purposes  of  navi^tion,  is  in  all  countries  during  war  allowed,  nndw 
legidation,  to  the  ships  of  war  offoreign  nations ;  and  the  objeot  of  this  section  is  to 
ent  that  down  within  tlie  narrowest  limits  consistently  with  the  received  practice  of 
nations—narrower  than  those  of  the  American  government—for  I  observe  the  words 
are  "equipped  for  war,"  nt^  as  thev  say,  "solely  applicable  to  war," 

Mr.  Bahox  Cha\-sell,  The  word  "  solely  "  is  only  in  the  American  act. 

Mr.  Attorney  Qekeru-  Yes ;  so  that  if  it  is  for  war— if  it  is  an  equipment  which 
answers  a  warlike  purpose  it  is  prohibited  here,  though  iu  oue  sense  it  majr  be  uneip- 
itttKou,  and  ciq>able  of  being  used  for  peacefol  uuiposea.  That  seems  to  bo  illustrated 
by  tbe  not«  of  the  Judgment  iu  the  Oreto,  where  the  question  raised  was,  whethw 
certain  blocks  were  meant  for  a  warlike  or  peaceful  purpose ;  and  it  appears  to  have 
been  held  that,  if  it  had  been  proved  as  a  matter  of  fact  that  they  were  for  warlike 

n poses,  it  WDula  bavu  been  in  addition  to  the  equipment  of  war;  and  in  some  of  tbe 
ericon  coses,  if  port-holes  are  added  to  a  ship,  that  is  treated  as  an  addition  to  Qm 
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equipment  for  war,  provided  that  ae  a  matter  of  fa«t  tbej  are  meant  for  warlike  piir- 
poBee.  I  conceive  that  this  is  therefore  a  strinKsnt  reKulatioD,  oattjiig  da«-n  the 
hospitality  ordiDaril;  afforded  to  existing  abipB  ot  war  ot  a  belligerent  country,  so  as 
to  eiclnde  everything  which  might  iucreoae  the  warlike  force  or  power  of  the  belli- 
jorent  nation,  TTion,  becanse  the  words  "any  equipment  for  war"  are  nsed  there, 
wliieh  are  not  nsed  in  the  Beveatb  section,  where  "equipment"  is  spoken  of,  (and  that, 
I  think,  18  an  arniment  at  once  to  the  contrary,)  are  you  to  infer  that  becanse  the 
legialftture  strictly  prohibited  anything  being  done  to  eiisting  lan-fnl  ships  of  war 
belonging  to  a  belligerent  which  could  add  to  the  warlike  force  of  those  ships,  therefore 
the  legislatnre  meant  to  perroit  the  creation  of  ships  of  war  for  a  beUieeient,  provided 
they  were  nut  made  in  a  state  absolutely  perfect  for  all  the  pniposea  of  war  l  That  is 
the  argnntent.  Observe  the  difference  botweou  making  equipments  for  a  new  ship  of  ' 
war,  only  not  conpletely  equipping  it,  and  adding  equipments  of  war  to  an  old  s"lp; 
the  least  addition  to  au  eqaipmeut  of  an  existing  ship  is  prohibited,  and  yet  it  la 
gravaly  argued  that  yon  may  do  everything  but  complete  the  oKgioal  equipment  of 
thfttj  which,  when  equipped,  will  be  a  new  ship  of  warj  so  that  though  yon  may  not 
put  into  au  oxistine  sbip  of  war  a  single  gun,  or  cut  an  additional  port-hole,  or  m^e 
an  eiiating  bulwark  stronger,  yet  you  may  do  all  but  bring  into  a  condition  to  commit 
hoatilities  a  new  ship  of  war,  adding  to  the  navy  of  the  belligerent  a  man-of-war  like 
the  Aiabama,  taking  the  seaa,  only  without  her  guus  and  without  those  equipments 
which  are  OTclnsively  warlike.  That  is  the  argument.  Is  that  reasonable  f  Does  it 
not  appear  quite  clear  that  the  policy  of  the  two  eectiona  is  consisteutl  The  seventh 
says  that  you  shall  not  equip  or  attempt  to  equip  a  new  ship  of  war  for  a  foreign  gov- 
ernment. The  eighth  section  says  that  you  shaU  not  increase  the  force  of  an  existing 
ship.  The  two  are  quite  consistent,  but  the  eighth  only  adcU'usses  itself  to  the  common 
comity  of  nations,  by  permitting  additions  to  existing  ships,  which  hare  not  come  into 
esiatenco  by  any  abnse  of  otu'  neutrality,  but  which  had  a  previous  lawful  existence 
by  which  tbey  are  entitled  to  be  recognized  in  all  other  countries.  We  say.  We  will 
not  refuse  you  common  hospitality,  but  we  will  not  let  yon  have  anything  which  shall 
make  you  more  powerful  for  war  than  you  were  before.  Do  you  mean  to  say  that  by 
permitting  Alabamas  to  go  ont,  though  not  completely  equipped,  yon  are  not  making 
the  belligerent  more  powerfal  for  war  than  he  was  heforet  Is  it  gravely  to  be  said, 
Ton  may  give  thom  a  whole  new  shiy  of  war,  minas  the  pivot  plate,  but  that  you  may 
not  pat  a  pivot  plate  into  an  existing  ship  of  war?  It  would  he  a  strauge  state  of 
thingH,  indee<l,  if  that  were  the  proper  interpretation  of  the  act. 

Now,  my  lords,  I  think  I  might,  perhaps,  aznin,  in  connection  with  that  subject, 
remind  your  lordships  of  the  species  of  regulations  under  which  we  give  intertiational 
hospitality  to  the  ships  of  war  of  foreign  countries.  I  said  tlmt  our  oivn  orders  upon 
Hie  subject  applicable  to  this  war  are  printed  at  page  TIT  of  Wheat':iu.  Yuii  have  a 
note  of  them  ahcaily,  but  I  think,  in  connection  with  this  part  of  the  Brgumont,  they 
might  be  again  referred  to.  I  think,  according  to  the  authorities  of  the  United  States, 
the  addition  to  a  guuboat  more  weakly  built 

Mr.  Barom  Channel!.  What  do  you  understand  by  the  meaning  of  the  word  "such" 
In  the  eighth  section  T  I  have  no  difBculty  in  understanding  the  interpretation  you 
piiC  u[Kin  the  eiehth  section,  but  the  word  "such"  wonid  seem  to  refer  to  the  ship, 
which  is  within  the  category  of  the  seventh  section,  and  no  other:  "  Aa4  be  if  further 
macled.  That  if  any  person  in  any  ])art  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  in  any  part  of  his  Mi^esty's  dominions  beyond  the  seas,  without  the  leave 
and  license  of  his  Sl^esty  for  that  purpose  hrst  had  and  obt-iinod  as  aforesaid,  shall  by 
adtliug  to  the  number  of  the  guns  of  such  vessel;"  then  the  only  vcsaul  that  it 
immediately  refers  to  is  a  vessel  such  as  is  described  in  the  seventh  section. 

Mr.  Ai-nmsEY  GbskhaIk  I  think,  undoubtedly,  it  is  very  awkwardly  expressed,  bnt 
it  must  bo  referred  to  what  follows :  "  or  by  changing  those  on  board  for  otlicr  guns,  or 
by  the  addition  of  any  equipment  for  war,  increase  or  augment,  or  procure  to  be 
Increased  or  angmented,  or  shall  he  knowingly  concerned  in  increasing  or  augmentine 
the  warlike  force  of  any  ship  or  vessel  of  waf  or  cruiser,  or  other  anned  vessel,  which 
at  the  time  of  her  arrival,"  and  so  on — the  word  comes  by  anticipation 

Hr.  B^inoN  CH^^ni'EU.  It  is  not  verv  clear,  and  It  may  mean  that. 

Hr.  Kempiat.  If  your  lordships  will  refer  to  the  corresponding  American  act,  yon 
will  see  that  they  have  inverted  the  order. 
,  Mr.  Attorsey  Geserai.  That  would  brf  the  construction  to  bo  put  upon  it ;  bnt  it 
would  have  been  better,  perhaps,  if  wo  had  adiiercd  to  tbe  American  onier.  I  will  not 
say  it  stands  to  reason  J  I  do  not  want  to  assume  anything  dj)riitrl,  but  1  think  if  you  will 
read  tlie  clause  you  will  find  proof  that  that  is  itjj  meaning:  "If  any  porsiiii  shall,  by 
adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those  on  board  for  other 
gnns,  or  by  the  aildition  of  any  eqniiimeut  for  war,  increase  or  augment  or  procure  to  be  ■ 
fiicreased  or  angmented,  or  shall  be  knowingly  concerned  Ininctfasiu^oruugiiicjitlng." 
Ton  have  not  come  to  the  accusative  case  yet ;  and,  therefore,  the  su Inject  or  those  acta 
has  not  yet  Ijeen  described,  "  the  warlike  force  of  auy  ship  or  vessel  of  war  or  cruiser, 
or  other  armed  vessel."  i  'i^-\/-\nlf> 
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Hr.  ButOKf  Chanketx.  I  thinlc  so ;  it  Boema  bi  be  out  of  its  proper  place. 

Lord  Chikf  B&HO^.  It  meiuia  "  by  adding  to  the  number  of  the  guns  of  anch  veosel " 
"  M  hereafter  mentioned." 

2ilr.  Attobnev  Uenbiui.  No  donbt;  it  Ib  more  a  Latin  than  an  English  way  of 
Wranging  the  Mutence.  We  know  that  in  the  Latin  language  nothing  is  more  oommon 
than  that  that  which  ig  Hubeeqnent  in  order  of  aenae  sbonld  l>e  first  in  the  order  of  the 
woida,  and  it  is  ao  hero,  though  it  ia  not  very  common  in  the  Engliah  language.  I  think 
joul  lordsblpa  will  And  that  even  nnder  this  clause,  according  to  the  American  deciaiona, 
the  adcUMon  to  a  gnnboat  ccmstmcted  with  ireaker  balwarlu  of  auch  strong  bulwarka 
aa  the  Alexandra  had  fbr  wat,  would  have  been  ui  offenae.  Your  lordahips  will  Judge 
of  that  when  I  come  to  tboae  anthoriUea. 

I  do  not  tbiuk  muob  of  mv  oaae  tnma  upon  any  argamenta  ad  hombum  tn  this  caae. 
Uy  learned  friend  Hi.  Melluh  anticipated  that  I  should  take  some  advantage  of  the 
variance  tbero  baa  been  in  the  differont  argnmeuts  preeent«d  on  the  other  aide.  I  do 
not  want  to  place  any  reliance  npou  that;  at  the  same  time  I  am  eucouraged  in  mv 
'View  of  the  unaatisfwitory  character  of  thla  atgameut  by  the  &ct  that  we  have  had 
diffiareot  constraotions  offered  ou  the  part  of  the  claimants  on  the  ttial  and  now;  aud, 
on  the  whole,  we  have  psul  four  diatinct  constraotions,  the  only  two  offered  at  the  trial 
being  entiroly  given  up.  Perhape  I  ought  t9  correct  myself.  I  am  not  sure  that  my 
leaned  Mend,  Ml.  Hellieh,didnotaTvne  at  the  trial  aa  he  haaaHued  here.  My  learned 
friend,  Sir  Hugh  Cairns,  certainly  dM  not.  At  the  trial,  Blr  Hugh  Cairns  submitted 
these  views:  flial^  that  the  words  "eqalp,  famish,  and  fit  out"  might  be  applied 
rtddettdo  tingulo*  {nfulit. 

LoKD  Cbeef  Baron.  That  was  given  up. 

ISx.  AiTORKET  Genkral.  I  lutovT  youT  lordship  did  not  adopt  that  view. 

Lord  Cribf  Baron.  He  gave  it  up,  and  at  the  time  that  that  djsonssion  took  plaoe 
thero  seems  to  have  been  a  great  misapprehension.  I  understood  the  learned  attome; 
general  to  agree  with  me  that  all  the  words  meant  the  some  thing. 

Hr.  Attornrt  Qenerai-  I  am  sure  your  lordship  entirely  misunderstood  him. 

Lord  Chief  Baron.  laro  sure  of  that. 

Mr.  AiTORNKT  Qemerai.  It  was  very  onfbrtnnate  that  any  Bach  misanderstandlng 
ahonld  arise. 

Lord  Cbiep  Barom.  Tea;  bnt  it  wonld  be  as  well  when  a  discossion  of  that  sort 
arises  between  coaosel  and  the  bench  that  there  shoald  be  a  more  diatinct  expression 
of  difference  of  opinion. 

Hr.  Attorney  Generai.  If  year  lordship  will  escnse  me  for  s^ng  ao,  I  am  sore 
yon  must  have  failed  to  convey  to  the  attorney  general's  mind  the  meoung  yon  dented 
to  convey. 

Lord  Chief  Baroit.  After  all,  I  merely  expressed  that  at  that  time  as  an  opinion 
which  I  might  review  afterword. 

Mr.  Attornet  Qbnerai-  I  do  not  think  the  learned  attorney  general  understood 
yonr  lordship  as  inviting  any  expreasion  of  opinion  from  hiiti  upon  the  subject,  but 
merely  throwing  it  out  aa  a  matter  for  consideration. 

Lord  Ckibp  Baron,  It  is  very  much  to  be  regretted,  and,  generally  speaking,  if  It  is 
intended  to  tender  a  bill  of  exeeptiona,  or  to  take  auy  exceptions  to, die  ruling,  it  is 
better  to  do  that  white  the  matter  is  In  hand. 

Hr.  Attorney  General.  Your  lordship  ia  well  aware  that  we  intended  so  to  do; 
bnt,  all  peraoas  acting  in  equally  good  faith  at  the  time,  it  was  tbonght  not  necessary, 
and  I  think  it  was  from  your  loniship  that  that  anggeetion  prooeede£ 

[The  conrt  adjoarned  for  a  short  time] 

Mr.  AlTOUNEY  Oenerai.  I  was  firat  going  simply  to  ennmerate,  without  much  com- 
ment npon  them,  the  constractLons  which  had  been  advanced  by  my  IcaruocL  friends; 
and,  aa  was  stated  by  the  lord  chief  bnron,  the  fiiat  I  mentioned  was  advanced  tenta- 
tively, and  waa  given  up;  tbe  second,  inaixted  npon  by  Sir  Hugh  Caiina  at  the  trial, 
but  which  he  did  not  repeat  here,  was  that  this  claose  was  only  directed  a^ainat 
Engliah  privateers;  that  ia,  where  Engliahmen  were  concerned,  and  wore  going  to 
carry  on  wail  upon  their  own  account.  I  have  not  heard  that  argument  repeated  hero, 
and  I  am  not  at  all  aarprised  at  it,  because  it  is  very  obvious  that  the  langii.ise  of  the 
act  does  not  paint  to  a  distinction  of  that  sort;  and  it  wontd  be  inconceivable  that 
that  could  be  the  object  of  it,  to  allow  a  foreign  belligerent  power  to  do  what  is  de- 
scribed in  the  clause,  ond  only  to  provide  agaiust  English  privateering,  which  wonld 
be,  one  wonld  imagine,  on  offense  against  the  common  law.  But  so  far  aa  thia  act 
gives  additional  aauctioos  and  imposes  additional  penalties,  applicable  to  the  case  of 
English  privateera,  it  ia,  perhaps,  not  entirely  unworthy  of  obaervation  that  the  whole 
scope  of  my  teamed  friend's  argument,  if  it  were  successful,  wonld  be  to  permit  Engliah 
privateera,  aa  well  as  foreign  ships,  to  be  Stted  ont  within  the  realm  to  the  extent 
they  contend  for;  that  Is  to  say,  so  long  aa  the  armament  was  not  complete,  the  equip- 
ment not  distinctively  warlike,  and  the  abip  not  immediatoly  in  a  poaltion  to  commit 
ho  stilities,  both  English  privateers  to  carry  on  war  on  their  own  accoant,  and  ships  fit- 
ted out  on  the  occoont  of  foreign  govemmenta,  wonld  be  in  the  a  -      ■-  • 
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poso,  also,  thcii  aignment  would  so  to  tMs  leu 
y  pkaaud,  boy  up  a  large  ahip-bnuder'a  yard  ij 
d  there  of  tbcir  own  and  moKe  sMps  upon,  an; 


anppose,  a 
they  p" 

them  into  that  elate  of  dietinctively  warlUce  equipment  which  my  Wmed  Man^ 
areiimeDt  saggeets  to  be  necessary.  The  third  constrnotion  contended  for  is  that 
which  I  have  been  dealing  with  thronghout  the  argnment,  wMoh  I  understand  my 
learned  friend,  Sir  Ho^h  Caims,  to  have  coiitended  Kir  here  on  the  present  occasion, 
najnely,  that  some  equipment  of  a  distinctively  warlike  cbaracter  ia  necessary.  I  have 
already  dealt  with  that,  and  I  will  say  no  more  upon  it.  My  learned  fHend,  Mr.  Mel- 
lish,  iiidieattd  a  disposition  t«  depart  from  that,  and  he  wtaA  the  whole  length  of  say- 
ing, as  I  understood  him,  that  even  an  equipment  of  an  eiclnsively  warlike  character 
was  allowed,  provided  always  that  the  ship,  when  it  left  British  waters,  was  not  in  a 
condition  to  commence  actnal  hostilities;  in  other  words,  (the  argnmant  can  mean 
nothing  less)  that  arming  within  tlie  realm  is  necessary  as  well  as  the  rest,  because 
the  argument  of  my  learned  friend  seems  to  me  to  be  unintelliKible,  and  nothing  that 
bJIs  frvm  him  ever  is  so  unless  it  goes  that  length.  I  have  deut  with  that  also,  and  I 
do  not  mean  to  repeat  what  I  have  said. 

I  wish  to  ironble  your  lordships  a  little  with  such  authorities  as  we  have,  and  they 
are,  indeed,  exclusively  from  the  United  States;  but,  bearing  in  mind  the  Just  observa- 
tious  which  fell  from  the  bench  yesterday  as  to  the  only  purpose  for  which  those 
authorities  could  properly  be  referred  to,  and  of  course  not  being  for  a  moment  under 
the  impression  that  they  can  be  authorities  directly  governing  the  construction  of  an 
English  statute,  yet  I  refer  to  them  as  decisions  of  men  stilled  and  learned  in  tbe  law, 
always  spoken  of  with  respect  in  this  country  upon  matters  which,  when  examined, 
are  found  to  be  more  or  less  in  pari  mofma,  and  entitled,  therefore,  to  that  degree  of 
weight  due  to  the  decisions  of  such  persons,  and  whicb.they  have  ottcu  received  from 
tbe  bench  here.  Before,  however,  I  refer  to  any  of  those  docisions,  yonr  lordsbips  will 
permit  me  to  give  yon  an  example  and  illnstnitiun,  perhaps  it  may  be  no  more,  but,  at 
all  events,  a  useful  example,  coining  from  a  source  of  considerable  authority,  as  to 
what  may  be  included  within  the  meaning  of  the  word  "equipment,"  via,  from  the 
treaty  between  Great  Britain  and  the  United  States  of  1794.  In  the  eighteenth  article 
of  that  treaty  there  is  a  convention  between  the  two  countries  as  to  what  between 
them  shall  for  the  future  lie  considered  to  be  contraband  of  war.  Of  course  there  are 
mentioned  arms  and  everything  of  that  descrijition  and  all  implements  of  war,  as  niao 
timber  for  ahtp-bnilding,  tar  or  rosin,  copper  in  sheets,  sails,  bemp,  and  cordage,  "and 
generally  whatever  may  serve  directly  to  the  equipment  of  vessels,  unwrought  iron 
and  fir  planks  ooly  excepted."  Now,  that  observation  may  not  be  entitled,  perhaps, 
to  very  great  weight ;  but  I  think  it  is  entitled  to  some,  that  fir  planks  would  enter 
into  the  structure  of  the  ship,  and  they  are  spoken  of  as  things  serving  directly  t^  the 
equipment  of  vessels;  serving  as  on  example  of  the  use  of  the  word  ''equip,"  which 
may  compreKend  things  that  enter  into  the  structure,  whether  it  comprehouds  the 
entire  structure  or  not.  In  this  case  I  should  think  it  would  be  applicable  to  such 
things  OS  the  bulwarks  and  other  things.  And  yonr  lordships  will  recollect  one  or  two 
cases  in  Bee's  Keports,  which  my  learned  friend,  Sir  Hugh  Cairns,  mentioned,  which 
appear  to  me  to  show  that  such  a  view  has  always  been  taken  in  tbe  United  States 
upon  the  constiuction  of  their  statute.  There  is  the  cose  of  the  ship  Monuaid  in  Bee's 
I^orts,  page  €9,  the  British  consul  against  the  Mermaid.  It  was,  like  all  those 
American  cases,  a  case  of  restitution  of  prize  on  the  ground  that  the  ship  which  took 
the  prize  had  Ween  fitted  out  or  had  her  force  augmented  within  the  United  States 
unlawfully  and  in  violation  of  their  neutrality  laws.  At  page  70  we  have  this  state- 
ment; ""nie  second  grouud  of  libel  is,  that  she,"  that  is,  the  captured  vessel,  "was  fit- 
ted for  war  iu  Charlestown."  This  is  the  judement  of  the  court,  which  I  am  reading 
from :  "  From  the  evidence,  as  well  as  from  the  acknowledgment  of  the  party,  there 
cannot  be  a  doubt  that  this  vessel  underwent  a  material  alteration  previously  to  the 
change  of  ownership.  Her  quarter-deck  was  taken  away,  all  decayed  timbers  and 
plants  repaired,  her  ports  opened,  and  other  work  done.  By  whom,  then,  at  what 
time,  and  with  what  intent  those  alterations  were  made,  and  under  what  penalty^  are 
all  material  questions  npon  the  detormination  of  which  the  cause  most  turn,"  WeU, 
my  lords,  if  those  were  not  works  coming  within  tbe  description  of  tbe  prohibited 
thmgs,  fitting  out  and  so  forth,  I  apprehend  they  would  not  have  been  material  ques- 
tions. Tbe  court,  ezumining  those  questions,  found,  ss  a  matter  of  fact,  that  all  this 
was  done  wliea  the  ship  was  American  property,  before  the  change  of  ownership,  and 
when  there  woe  no  contemplation  of  any  broach  of  the  law ;  and,  in  fact,  the  case 
resolved  itself  merely  into  flie  question  whether,  the  ship  having  be«n  brought  into 
the  condition  in  which  she  was  lawfully  and  not  for  the  prohibited  purpose,  and,  iu 
feet,  before  the  act  of  Congress  bad  passed — whether  the  American  owner  was  to  have 
bis  property  laid  np  and  rendered  useless  because  she  had  been  preparing  for  war 
between  his  owa  country  and  Great  Britain  at  a  time  when  it  was  not  merely  lawful 
'  but  lAudable  1  It  was  held  that,  it  having  been  done  with  that  laadable  intent,  for  tha 
defense  of  his  own  country  in  time  of  war,  he  was  warranted  In  selling  her  afterward, 
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and  that  sach  a  aole  itm  lawAil ;  but  the  court  obvioiiBly  conddeted  that  if  thoM 
ChiuKa  Iiad  beeu  doue  afterword,  and  in  order  to  prepare  ner  for  employmeut  in  the 
service  of  another  belligerent,  that  might  have  been  a  sufScient  gronud  fur  the  coiktem- 

nation  of  the  ship. 

The  other  case,  of  the  shi^  Brothers,  mentioned  h^  my  learned  friend,  Sir  Hugh  Caime, 
to  your  lordBbius,  and  -which  foUowe  the  Mermaid,  almost  immodiately  in  the  same 
book,  at  page  Tb,  will,  I  tliiiik,  tend  to  illBstrate  the  same  principle.  That  was  a  case 
of  augmeutation  of  force.  The  ship  wa«  already  a  coniptetw  pnvateer  when  she  first 
arrived  in  the  country,  and  it  was  held  to  be,  therefore,  only  a  case  onder  the  section 
ichich  related  to  augmentation  of  force;  that  was  an  additioa  of  equipment  solely  for 
poiTKiaes  of  war;  t£at  was  the  langna^  of  the  statute.  The  ship,  according  to  the 
evidence,  being  an  armed  vessel  when  Sie  arrived,  and  being  repwred,  two  new  porta 
were  said  to  have  been  cot  in  her,  and  the  court  eianiined  that,  obviously,  upon  the 
Buppoaitioo  that  if  two  new  ports  hod  been  only  cut  in  the  Bliip.  iu  order  to  give  hei 
increased  power  for  war,  by  the  cutting  of  those  ports  the  caae  would  have  been  brought 
within  the  acL  But,  upon  examining  the  evidence,  it  is  found  that,  upon  the  result  of 
it^  all  that  was  made  out  was  that  two  of  the  porta  in  the  waist  were  altered;  and  the 
conrt  says  this  would  not  amount  to  any  additional  equipment,  nor  could  it  bo  consid- 
ered a  breacli  of  neutrality,  their  not  only  dealing  with  sucU  alterations  as  augmented 
the  warlike  force;  and  in  the  opinion  of  the  court,  as  a  matter  of  fact,  these  were  not 
two  new  porta  cut  de  novo,  but  a  mere  altoiation  uot  augmeuting  the  force.  These  two 
instances  seom  to  show  the  view  as  being  clearly  eutertainod,  that  changes  of  that 
sort,  though  aflecting  the  structure  of  the  vessel,  nevertheless  would  be  within  the 
meaning  of  the  terras  "eqnipment"  and  "fitting  ont"  in  Uie  interpretation  of  that 
act. 

There  Is  another  case  which  was  mentionod  by  my  learned  friend,  Sir  Hugh  Cuims, 
in  which  1  observe  that  practically  much  the  same  view  was  taken  and  act«d  upon; 
although  there  seems  to  have  been  no  judicial  decision  on  the  point.  It  is  the  case  of 
the  Uuited  States  and  Quinet,  in  Wharton's  State  Trials,  at  page  95.  It  appeared  that 
a  ship  having  come  into  port  with  a  certain  amount  of  armament,  and  a  certaiu  num- 
ber of  port-holw,  ten,  I  think,  on  each  side,  at  the  time  of  her  arnval,  and  with  four 
guna  and  two  swivels;  after  she  came  into  port  she  was  put  into  the  hands  of  a  ship- 
carpenter  to  repair,  and  "the  ship-canienter  declared  that  he  would  open  the  number  > 
of  ports  (twenty)  which  were  pierced  when  she  came  into  port j  there  were  twenty 
pieced,  but  only  four  actually  open.  The  ship-eari>euter  declared  that  ho  would  only 
open  the  number  of  ports  (twenty)  which  were  pierced  when  she  came  into  port,  and 
in  all  otber  reapectA  fit  her  for  a  merchant  ship ;"  "  the  twenty  ports  being  opened,  and 
the  other  repairs  of  the  voasol  proceeding  rapidly,  the  government  instituted  an  inquiry 
into  the  subject,  iu  order  to  ascertain  the  nature  and  design  of  her  equipments.  On 
examinatiuu,  the  master  warden  found  the  vessel  iu  great  forwardness;  her  twenty 
potts  open,  her  upper  deck  changed,  &c.,  and  four  iron  gnns  on  carriages  with  two 
swivels,  vrere  lying  on  the  adjoimngwharf."  She  had  mounted,  when  she  came  in, 
those  four  guns  and  two  swivels.  ''He  therefore  desired  the  carpenter  to  desist  from 
working  any  further  on  the  vessel,  and  made  a  report  on  the  subject  to  the  Secretary  at 
War,  who  directed  that  all  the  recent  equipments  of  a  warlike  nature  shoidd  he  dis- 
montled,  and  the  vessel  restored  to  the  st^to  in  which  she  was  when  she  anived.  The 
master  warden  accordingly  caused  the  port-holes  to  he  shut  up,  and  even  revised  to 
allow  any  Tina  bolts  to  be  fixed  in  the  vessel.  A  few  days  before  she  left  the  port  a 
witness  said  he  saw  four  guns  in  her  hatohway;  the  carpenter  who  repaired  her  said 
she  carried  with  her  from  the  wharf  the  four  guns  and  two  swivels  that  she  had  brought 
in,  and  according  to  the  custom-house  entry,  she  sailed  irom  that  city  in  ballast,  hav- 
ing nothing  in  her  bold  bnt  provisions,  water  casks,  and  wood  for  the  ship's  use."  She 
had  been  a  merchant  vessel  when  she  came  in,  and  what  was  done  to  her  was  doue 
with  the  purpose  of  adapting  hor  to  war.  You  see  that  the  port-holes  were  oiderod  to 
be  shut  np,  the  ring  bolts  were  not  permitt^  to  be  fixed,  and  then  afterward,  when 
she  was  at  Wilmington,  because  a  few  additional  gnus  had  been  put  on  board,  it  was 
held  that  there  was  a  fittiog  out  and  arming,  and  the  peiEon  who  had  acted  as  inter- 
preter was  convicted.  It  does  not  go  very  far,  because  it  may  ho  that  the  taking  of 
additional  guns  on  board  was  enough  to  justify  a  conviction  of  itselH  But  I  think  the 
&ctii  I  have  read  will  tend  to  show  what  was  the  understanding  which  was  always 
acted  upon  by  the  government  of  the  United  States,  with  respect  to  the  meaning  of  the 
words  ''fitting  outj"  and  "equipment," 

Then,  my  lords,  there  is  the  ooseof  "The  United  States  and  Qninoy," reported  in  the 
6th  Peters,  which  has  been  already  mentioned  to  you.  That  case  seems  to  me  to  mle 
directly  and  distinctly  the  very  point  which  we  have  been  arguing  and  discussing.  I 
am  sure  3^onr  lordships  must  recollect  the  case.  Besides  being  reported  in  the  6th 
Peters,  it  is  also  printed  in  the  appendix  to  the  report  of  the  trial  iu  this  case.  It 
arose  upon  au  indictment  against  the  defendant  for  a  misdemeanor  created  by  the 
American  act.  He  was  not  indicted  as  the  principal ;  he  was  indicted  as  being  *'  know-  * 
ingly  concerned  in  fitting  out."    And  your  lordeliips  will  recollect  that  there  was  that 
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passojfo  ia  the  jadgment  nhicli  boa  been  referreA  to,  as  to  the  diejunctiTe  ooconing  in 
tbftt  part  of  the  defibitioD  of  the  offense,  wLea  the  conjunctive  occnrs  elsewhere. 

Your  lordship  taoH  sugj^ted  aii  interpretation  of  that  which  in  itself  would  be  a  per- 
*■""■■■'  '    ■-■■■'■       ,1  tbtnk  in  rmoscilable  with  the  deciaion  aa  reiiorted 


fectly  sound  one,  liut  Which  I  do  not  tblnk  in  rmoscilable  with  the  decifliun  aa  reiiorted 

in  theUook;  Imeao  that  if  attiu^oot  andftrm'  .       •■     ■  ■■ 

oipal  offeiiM,  a  man  who  aaslHted  in  any  port  ol 


n  the  book ;  I  meati  that  if  flttiu^  oat  and  orniinff  ooi^nnctlvelj-  oonBtitiited  the  pilu- 

'"-'  -*— -e,  a  man  who  asalBted  in  any  part  of  that  principal  offeiise,  whether  it  were 

IT  fitting  out,  would  be  jiistl;  chargeable  aa  an  accessory  to  it.    Srery  one 


must  see  the  reaBoaablnnesa  of  that  view  ;  bat  In  point  of  fact  the  decision  d  .  ,__ 

aee<t  upon  that  groand :  it  proceeded  apou  thSe  gronnd,  that  each  offense  is  dittinct  and 
HoltelantiTe,  that  it  is  not  tn  be  rcganled  as  a  case  of  prlnclp^  and  accessory,  and  that 
■ince  the  United  States  hail  chosen  in  their  leffistution  to  say  a  man  shall  not  assist  In. 
fitting  out  or  anuinK,  whatever  difficulties  there  mirht  have  been  in  dealing  with  ft 
conjunctive,  as  t^i  wliiuU  the  judge  seems  to  have  felt  doubt,  in  the  Indictment  of  H 
principal  offender,  those  difficulties  did  not  arise  npon  that  class  of  cases.  Of  conrse, 
my  lords.  I  am  not  goiug  to  argue  before  your  lordships  a  point  so  irrelevant  to  the 
present  discnasiou  as  the  question,  whether  in  that  respect  the  United  States  court  gave 
ajndgment  which  your  lordshius  would  be  likely  to  follow  in  a  similar  ease  or  not{ 
because  wb  shonld  nevt^  forget  tuat  our  statnto  docs  not  raise  that  difficulty.  We  have 
the  injunctive  throughout.  I  think  the  true  conclusion  to  arrive  at  is,  t^t,  rightly 
or  wroiicly,  tliB  learned  judfje  thought  the  coiiula  "and"  mi|{ht  be  constnied  as  if  It 
vere  a  dl^unctive  throughuut  the  whole  of  that  act.  Whether  I  am  right  in  that 
■apposition  I  cannot  tell. 

^Dt  what  was  it  that  was  specifically  determined  as  the  main  point  in  that  case  t  It 
eeems  to  me  that  it  ia  a  detenaiuatioii  directly  in  favor  of  the  view  which  we  take  of 
the  eflect  of  similar  words  in  our  act,  which  does  not  present  the  difBciiltfes  which  that 
act  did.  Observe  what  was  the  evidence  in  the  first  place,  My  learned  friend.  Six 
Hugh  Cairns,  lelcrred  to  it  to  suggest  an  interpretation,  which  I  will  presently  show  is 
ntterly  untenable,  of  the  judgment.  The  evidence  wss  tliifl.  "  Kvldeuce  was  given  of 
the  repairing  and  fitting  out  of  the  schooner  Bolivar,  in  the  port  of  Baltimore,  in  ltj37. 
That  she  was  originally  a  Maryland  pilot-boat  of  sixty  or  seventy  tone.  The  work  was 
done  at  the  request  of  Henry  Armstrong  and  of  the  defendant,  who  superintended  the 
same ;  that  she  was  fitted  with  sails  and  masts  larger  than  those  required  for  a  mei~ 
.  chant  vessel,  and  was  altered  in  u  manner  to  suit  her  carrying  passengers,  and  with  a 
port  for  a  Kun."  That  was  what  you  may  describe  as  a  structural  alteration.  Then  it 
apiieared  that  she  sailed  for  St.  Thomas,  having  on  hoard  provisions,  thirty-two  wat«r 
casks,  one  gun-carriage  and  slide,  a  box  of  inuakets,  and  thirteen  kegs  of  gunpowder, 
and  a  bontl  was  given  not -to  commit  hostilities.  Hy  learned  friend  referred  to  that, 
and  said  the  ^n-carriage  and  slide,  and  the  thirteeu  kega  of  gunpowder,  and  the  t>ox 


of  Biuskets  might  have  been  regarded  as  nu  arming  of  the  ship  j  to  wlilch  my  answer  iS| 
**■"*  "'•"•"ler  it  might  have  been  so  regarded  or  not,  the  point  of  law  nded  in  that  case 
n  upon  those  facts,  but  excluded  them,  because  your  lordships  will  obserre 


that  this  was  the  point  of  law  and  the  way  it  arose.  It  seems  to  be  the  practice  nf  the 
American  courts  to  enable  points  not  merely  to  be  detennined  at  the  trial  subject  to 
anbflequent  consideration,  but  to  be  sent  while  the  trial  is  goiug  on,  (tlie  trial  I  supjxise 
being  a(\journed,}  by  wav  of  a  cnae  or  reference,  to  the  saperiot  courts  for  their  direo- 
tioD.  And  in  that  case  the  defendant  moved  the  circuit  court  for  their  opinion  and 
direction  to  the  jury  upon  fonr  points,  which  are  expressly  mentioned  in  the  report. 
The  diatrict  attorney  of  the  United  States,  on  the  other  hand,  also  moved  for  four  <ureo- 
tions  to  be  given  according  to  his  view,  and  the  court  determiuod  between  them.  This 
ia  the  material  point:  what  were  the  directions  which  the  court  said  ought  not  to  ba 
given,  rtnd  what  were  the  directions  which  the  court  said  ought  to  be  given  I  The  find 
direction  moved  for  by  the  defendant,  which  the  court  rejected,  was  in  these  temu! 
"  The  defendant  moved  the  circuit  court  for  their  opinion,  and  direction  to  the  jury, 
that  if  the  Jury  believe  that  when  the  Bolivar  left  Baltimore,  and  when  s!ie  arrived  at 
St.  Thomas,  and  during  the  voyage  from  Baltimore  to  St.  Thomas,  she  was  not  armed 
or  at  all  prepared  for  war,  or  in  a  condition  to  commit  hostilities,  the  verdict  must  bo 
for  the  traverser."  The  court  said  that  that  direction  was  not  to  ba  given ;  in  other 
words,  that  it  would  not  be  a  oorreot  statement  of  the  law  npon  their  act ;  that  if  tbo 
jury  believed  that  the  ship  was  not  armed,  and  that  she  was  not  prepared  for  war,  or 
in  a  condition  to  commit  hostilities,  it  would  not  be  correct  to  say  that  that  entitled  tho 
defendant,  even  upon  an  indictment  for  a  misdemeanor,  t4>  an  acijnittal.  Now,  what 
was  demanded  by  the  district  attorney  of  the  United  Stalest  "Pirst,that  if  thejnry 
And  from  the  evidence  that  the  traverser  waa  within  the  district  of  Maryland,  know- 
ingly concerned  in  the  fitting  out  of  tbe  privateer  Bolivar,  with  the  intention  that  the 
said  vessel  shonld  be  employed  in  the  service  of  the  united  provinces  of  Rio  de  La  Plata 
to  commit  hostilities,  or  to  cmise  and  to  commit  hostilities  against  the  subjects  of  tho 
Emperor  of  Brazil,  then  the  traverser  has  been  gnilty  of  a  violation  of  the  tiilrd  section 

'     hejnry  shouldfnrthcrfindthat  theet]  ■' '--"■-- 

^vithia  the  United  States,  and  that  th 
:e  recruited  and  further  equipments  w 
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iBland  of  St  Tbomaa,  in  the  West  Incites:  and  shonld  fnrtber  find  that  the  BoUtm,  on 
her  yrrtj  from  Baltimore  to  St  Thomas,  had  no  large  ffnn,  no  flints,  nor  any  catuion  or 
mosket  balls,  and  that  the  moakets  and  sabers  were,  dnrinfc  the  Toyagei  nailed  np  in 
boxw."  The  conrt  found  that  this  direction  onght  to  be  given ;  and  t£ere  was  a  long 
argument  with  which  I  am  not  (P|nK  to  tionble  yonr  lordships.  Bnt,  at  page  445,  in 
the  Gth  Peters,  the  court  said :  "  This  varied  phraseology  in  the  law  was  piobably 
employed  with  the  view  to  embrace  all  persons,  of  every  description,  who  might  be 
engaged  directly  or  indirectly  in  preparing  vessels  with  intent  that  they  should  be 
employed  in  conuDittlsg  hostilities  against  any  power  with  whom  the  United  States 
were  at  peace."  And  shortly  afterwara :  "  "Vfe  are  accordiusly  of  opinion  that  it  is  not 
necessary  tlkat  the  jnry  shomd  believe  or  find  the  Bolivar,  wben  she  left  Baltimore,  and 
when  she  arrived  at  St  Thomas,  and  dnring  the  voyage  from  Baltimore  to  St.  Thomas, 
was  armed,  or  in  a  condition  to  commit  hostdities,  in  order  to  find  the  defendant  guilty 
of  the  offense  charged  in  the  indictment"  That  appears  to  me  to  be  a  direct  tlnding, 
Strnpnaing  their  act  was  in  pari  materia  with  onrs,  against  the  argament  which  has  been 
addreMCd  to  yonr  lordships  by  my  learned  fHend.  Then  th^  go  on  to  say  that  other 
instanctions  ought  to  be  given.  "ThefliBtinstmotion,  therefore,  prayed  on  the  port  of 
the  defendants  mnst  be^nied  and  that  on  the  part  of  the  United  States  given ; "  and 
othei  inetmctions  are  given  as  to  whether  the  intent  moat  be  a  Axed  int«nt  or  one  con- 
tingent and  nncertoin,  which  was  determined  in  the  defendant's  favor. 

There  is  another  case  which  I  wUl  ask  yoor  lordshij«  to  allow  me  to  refer  to,  not 
upon  the  same  statnte,  hnt,  I  think,  invomng  similar  principles  of  coustrnction.  The 
American  ststnte  to  which  I  am  now  going  to  refer,  upon  which  this  qnestion  arose, 
lschBpter91of  tbeaotsof  ISIS;  it  i»  dated  the  20tb  April,  1618;  and  iu  the  collection 
of  pnbHc  8tatat«s  at  Large  of  the  Untt«d  States,  edited  by  Mr.  Fet«r«,  volume  2,  at 
page  450,  your  lordships  will  find  that  atatnto;  it  is  one  of  their  slave  trade  acts. 

Mr.  Babok  Beamwell.  Allow  me  to  ask  with  respect  to  that  case  of  Quincy,  it  ha* 
been  very  much  relied  upon,  but  it  seems  to  me  a  little  inconsistent  with  an  opinion 
of  yonr  own  as  I  understand.  Do  I  rightly  understand  you  to  say  that  upon  our 
Statute  it  mnst  be  conceded  that  there  cannot  he  one  offense  committed  by  the  subor- 
dinate, the  asslstor,  unless  there  is  a  principal  committing  the  offense  which  this  statnt« 
forbids  hJm  to  commit  I  I  have  understood  yon  to  say  that  unless  an  offense  has  been 
committed  by  a  principal  withjn  the  act  of  Farliament,  nobody  can  be  guilty  of  assiat- 
iuK  within  Uie  act. 

Mr.  Attorney  Gekkbai.  I  think  certainly  that  unless  something  is  done,  or  intended 
to  be  done,  within  the  realm,  which,  if  committed,  would  come  within  the  words 
equipping,  fumiahing,  fitting  ont,  and  ao  on,  not>ody  con  be  assisting  in  doing  it. 

Mr.  Baron  Bramwkli-  But  you  see  Justice  Thompson,  who  gave  the  Joagment  in 
"  '  'o  think  differently. 


Mr.  Attoknrv  General.  It  ia  ao ;  I  quite  agree  to  that  I  am  very  far  from  saying 
that  my  opinion  is  necessarily  right.  I  do  not  wish,  in  the  position  m  which  I  stan^ 
fbr  the  argument's  sake  merely,  to  dissemble  my  opinion;  tnat  is  the  opinion  J  have 


formed,  upon  the  English  statute. 

Mr.  Baro:<  Brahweu.  I  think  that  ia  a  very  important  matter ;  because  the  case 
of  the  United  States  against  Quinoy  has  been  often  referred  to ;  I  do  not  mean  iu  conrt, 
but  elsewhere.  And  we  cannot  disguise  from  ourselves  the  importance  of  appoariog 
to  neglect  that  anthority.  It  has  been  referred  to  as  an  importon  t  authority  and  as 
satisfactory.  I  confess  that,  to  my  mind,  it  ia  a  very  uuaatisfoctory  case.  It  seems  to 
me  that  the  reasons  given  by  the  learned  judge  for  his  opinion  are  very  insufficient 
indeed.  He  says,  if  the  objection  were  well  founded,  it  ought  to  atate  that  the  defen- 
dant was  concerned  in  fitting  out,  the  Bolivar  being  a  vessel  fitted  out  and  armed.  He 
then  goes  on,  "  It  is  sufllcient  if  the  indictment  charges  the  offense  in  the  words  of  the 
act"  That  htw  been  trie<1  over  and  over  again  in  cases  where  the  words  of  on  act 
which  hove  been  put  into  the  indictment  have  been  found  to  contain  a  different  mean- 
ing  from  that  which  they  do  when  read  in  the  act  with  all  the  surrounding  words — that 
is  one  bad  reason.  Another  Is,  that  the  objection  of  the  defendant  was  not  that  the 
Lndictuient  ought  to  have  said  that  the  Bolivarwas  avessel  fitted  out  and  armed ;  but 
the  objection  was  this :  That  the  Bolivar,  being  a  vessel  intended  to  be  fitted  out  or 
armed,  or  which  certain  persons  were  intending  te  fit  out  or  arm,  he,  the  defendant, 
assisted.  He  docs  not  say,  I  cannot  be  guilty  of  assisting  unless  the  vessel  was  actually 
fitted  out  or  armed;  but  what  he  said  was,  I  cannot  be  guilty  of  assisting  in  either  ot 
two  acts,  both  of  which  are  necessary  to  an  offense,  nnless  both  of  those  acts  were 
contemplated  by  the  parties  whom  I  was  astdsting.  I  own  I  think  this  judgment  is  a 
very  nnsatisfactorj  one. 

Mr.  Attohkbv  Oeneiui.  I  confess  I  think  it  open  to  the  portiDular  criticism  which 
your  lordship  has  just  made  npou  that  port  of  it;  but  I  do  not  think  that  need 
necessarily  affect  the  principles  laid  down  in  the  remaining  part  of  the  judgment. 

Mr.  Baron  Bramwkll.  No,  tmly  as  yon  say,  what  they  E<5d  in  that  case  was  praoti- 
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Teasel  waa  not  in  >  belligerent  coudition,  or  in  a  oondltloti  to  oommlt  hoatilitiea  at  the 
time  of  her  leaTing  the  port. 

Ml,  Attorney  Genekai.  Yes,  my  lord,  I  refer  to  it  for  that  onlj,  not  dissembling 
from  myself  that  the  anthority  of  the  cnse  is  liable  Co  the  dedaction  bis  lordship  bag 
spoken  of;  that  another  point  ivas  ruled  in  it  which  I  sboold  not  be  prepared  to  insist 
upon  it  as  actnall;  mling  any  similar  case  here.  The  reaaons  for  that  ruling  may  not 
seem  to  be  entirely  satis&ctory. 

Lord  Chief  Baron.  Yoa  mean  with  respect  to  the  fixed  intentiont 

Mr,  Attorket  Qekebal.  No,  my  lord.  I  mean  with  regard  to  the  accessory  and  the 
principal,  if  those  terma  may  be  need;  remembering  tnat,  in  another  sense,  every 
offender  under  the  act  is  a  prlncipoL  It  seems  to  me  that  yon  may  divide  the  pointe 
determined  in  that  case  intotbree.  First  of  ^,  a  point  of  form — not  of  form  ultimately, 
but  a  very  substantial  one — the  question  whether  there  must  be  an  intention  to  fit  out 
And  arm  the  ship  within  the  jnnsdiction  in  order  to  brlu);  in  a  person  as  accessory 
nader  the  clause;  and  it  was  ruled  there  that  it  was  not  necessary  that  it  should  be 
BO,  because,  even  supposing  both  acts  must  concur  in  the  principal,  either  would  do  in 
the  accessory;  not  according  to  the  view  which  your  lordship  has  suggested,  which 
would  be  intelligible,  but  according  to  another  view  which  is  not  to  my  mind,  any 
more  than  it  is  to  your  loidsbip's,  entirely  satisfactory. 

LoRi>  Chief  Baron.  1  am  glad  to  bear  yon  say  that,  because  if  one  knew  the  deci- 
ei«n  without  the  reasons  for  it,  it  mi^ht  be  of  more  authoritv  than  it  is  now ;  and  I 
confess,  accompanied  with  those  decisions,  it  makes  me  feel  very  much  doubt  of  ita 
value,  although  we  must  no  doubt  titke  it  as  of  some  value.  There  was  a  case  to  go  to 
the  jury,  although  that  which  was.intended  and  attempted  to  be  done  was  someUdug 
short  of  pnttiog  the  vessel  into  a  warlike  condition  at  the  time. 

Mr.  Attorket  Gknbrai.  The  decision  upon  the  point  for  which  we  refer  to  it  may, 
u  it  seems  to  me^  be  kept  separate  trom  the  rest,  subject  to  the  observation,  that  if 
there  was  any  potut  not  correctly  ruled  in  the  case,  it,  in  some  degree,  detracts  &om 
the  anthority ;  but  on  this  branch  of  the  clause  they  said  in  substauce,  "We  are  enti- 
tled to  read  it  Jnst  as  if  the  word  'orVereased  instead  of 'and'"  throughout,  and  for 
that  purpose  I  refer  to  it.  I  do  not  think  there  is  anything  to  impeach  it  for  our  por- 
pose  more  than  this,  that  any  points  which  were  inoorteotly  decided  may  in  some 
degree  detract  ttoxa  ita  general  anthority.  I  will  ask  your  lordsbips,  also,  to  bear  in 
miud  that  this  case  oontoine  traces  of  what  is  always  an  nnsatis&ctory  proceeding  on 
the  part  of  a  conrt,  an  avoidance  of  part  of  the  question:  because  it  is  uot  at  all  clear 
that  the  court  were  prepared  to  agree  that  the  word  "and"  was  to  be  construed  in 
that  sense,  which  seems  to  be  its  more  natural  one  In  the  American  act,  requiring  the 
ooucurrence  both  of  fitting  out  and  arming  in  every  cose  for  the  principal  offense. 

Then  olieerre,  these  are  the  remarks  made  by  the  conit  upon  that  subject  at  page 
464 :  "  On  the  part  of  the  defendant  it  is  contended  that  the  vessel  mnst  De  fitted  ont 
and  armed,  if  not  complete,  so  far  at  least  as  to  be  prepared  for  war,  or  iu  a  condition 
to  commit  hostilities.  We  do  not  think  this  is  the  true  construction  of  the  act.  It 
has  been  argued  that  althoncli  the  offense  created  by  the  act  is  a  misdemeanor,  and 
there  cannot  legally  spoakingbe  principal  and  accessory,  yet  the  act  evidently  contem- 
plates two  distinct  claasca  of  offenders — the  principal  actors  who  are  directly  engaged 
in  preparing  the  vessel,  and  another  class  who,  though  not  the  chief  actors,  are  In  some 
way  concerned  in  the  preparation.  The  act  in  this  respect  m^  not  be  drawn  with 
very  great  perspicuity,  but  should  the  view  taken  of  it  by  the  defendant's  counsel  be 
deemod  correct  (which,  however,  we  do  not  sdmitj  it  is  not  perceived  how  it  can  affect 
the  present  cose."  The  court  seem^  therefore,  to  have  thought  that  although  the  let- 
tar  of  the  act  might  seem  to  favor  that  view,  and  to  require  that  yon  should  have  the 
arming  in  eveiy  case,  as  well  the  fitting  out,  it  had  not  been  so  understood  and  acted 
npon.  That  if  it  were  necessary  to  deoi£ that,  they  might  have  found  the  means  of  decid- 
ing that  otherwise;  but  they  pass  on  and  say,  that  is  not  necessaiv,  because  the  other 
clause  is  di^unctive.  I  submit  to  your  lorasliips  that  nevertheless  apon  the  other 
point  tbe  case  may  well  stand  as  a  good  anthority  notwithstanding  that. 

I  now  ask  your  lordships  to  allow  me  to  mention  the  other  authority.  It  is  not  npon 
tbe  same  act,  but  is  upon  one  of  the  American  slave  trade  acts,  to  which  I  think  I  gave 
your  lordships  a  reference. 

Mr.  BiRON  Bramweli..  Allow  me  further  to  put  thia.  It  baa  been  said  that  this 
case  is  an  anthority  in  point  in  the  present  cascu  that  it  Is  entirely  satisfactory;  and 
that  it  is  owing  to  something  like  bad  ^th  that  it  has  not  been  properly  cited  and 
relied  upon. 

Mr.  Attorney  General.  I  should  be  very  sorry  to  say  that. 

Mi.  Baron  Branwkll.  Yoa  do  not  say  so,  Mr.  Attorney. 

Mr.  AnuRNiTf  General.  Ni^  but  I  think  your  lordships  mnst  be  very  well  aware  In 
this  country  of  the  existence  of  namemns  cases,  in  which  tbe  doctrine  which  has  been 
laid  down  upon  a  certain  subject  has  stood  perfectly  well,  although  other  points  detor- 
mined  in  tlie  same  case  are  not  so  sapported;  and  if  I  may  venture  to  say  so,  It  seems 
to  me  that  the  court  were  in  so  great  a  hurry  to  travel  there  to  whAt  the^  tboogjiftiie 
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■nbatantisl  qneBtion,  that  they  do  not  i^o  bf  quite  a  satisfoctoTy  road  in  that  journey ; 
that  ig  nil.  I  was  Koins  tu  toCot  to  the  other  book  which  I  meutioneil,  a  case  which 
anise  upon  aae  of  the  American  slave  trade  acta.  The  act  oontsinn  large  wordij.  It 
prohilHt«d  DDdBT'  penalties,  including  the  condmnnation  of  the  vessel,  any  "  citizen  or 
citizenB  of  the  United  States,  or  any  other  penon  or  persona,"  ftom  duitig  those  things; 
no  such  person  "shall for  himself,  theraseiveti,  or  ttoy  other  person  or  jjersona  whatsoever, 
either  as  master,  factor  or  owner,  bnild,  fit;"  I  rather  thint  tUo  word  "out"  has  slipped 
out  there,  for  I  find  it  everywhere  else  "  fit  oat,  equip,  load,  or  otherwise  prepare  any 
ship  or  vessel  in  any  port  or  place  within  the  Jurisdiction  of  the  t'uited  Stutea,  nor 
oaosa  any  snch  ship  or  vessel  to  sail  from  any  i>ort  or  place  whatsoever  within  the 
Jurisdiction  of  the  same,  for  the  purpose  of  procnriug  any  negro,  mulatto,  or  person  of 
color  from  any  foreicn  kinsdom,  place,  or  country,  t«  be  tiiuisportod  to  any  port  or 
place  whatsoever,  to  he  held,  sold,  or  otherwise  ditposed  of  as  slaves,  or  to  be  held  ta 
service  or  labor;  and  that  if  any  ship  or  vessel  shall  l>e  so  built,  fitted  out,  equinped, 
laden,  or  otherwise  prepared  for  the  purpose  afbresaid,  every  such  ship  or  vessel,  her 
a  ship  was  not  to  be  fitted  out  for  the  purpose  of  procuring  negroes  to  be  tranniorted 
tackle,  apparel,  furniture,  and  lading,  shall  be  forfeited."  Now,  take  the  word  fit  out; 
and  sold  as  slaves.  An  indictment  was  framed  upon  that  act,  and  a  case  upon  it  is 
reported  in  the  12th  Wheaton's  Supreme  Court  Reports,  at  page  460;  the  United 
States  ft.  Gooding.  The  indictment  was  framed  upon  that  act,  tne  first  count  of  which 
charged  fitting  out  alone ;  that  Gooding,  being  a  citizen,  and  so  forth,  did  on  a  partio- 
nlar  day  "fit  out  for  himself  as  owner  in  tJie  port  of  Baltimore,  within  the  jurisdictioa 
of  the  United  Btat*iBj  a  certain  vessel  cfjled  the  General  Winder,  with  intent  to 
employ  the  said  vessel  in  procuring  negroes  &om  the  continent  of  AlHca  to  be  trans- 
port«d  to  Cuba,  contrary  to  the  true  intent  and  meaning  of  the  act."  There  were 
other  qnestiouB  with  which  I  need  not  trouble  your  lordships.  A  question  arose  upon 
that  count,  which  chained  hiia  with  fitting  out,  only,  this  schooner  witli  intent  to 
procure  negroes,  &c.  Instmctiona  were  given,  or  rather  were  asked  for,  of  which  the 
third,  mentioned  at  page  466,  was  this :  It  was  demanded  by  the  defendants ;  tbey 
moved  the  court  for  Its  opinion  upon  tjioae  points.  The  thini  instruction  was  tbia; 
"  That  the  first  count  charges  a  fitting  out  in  the  port  of  Baltimore,  which,  aocortling 
to  the  true  legal  interpretation  of  the  worda  in  an  indictment,  means  a  complete 
equipment,  and  that  evidence  of  a  partial  preparation  here,  and  a  further  equipment 
at  St.  Thomas,  will  not  support  the  charge  contained  in  the  coaut."  Then  Itie  Judg- 
ment of  the  court,  upon  that  instmction,  is  expressed  in  these  terms  at  page  473:  "The 
third  instruction  tnms  upon  the  point,  whether  the  fitting  ont,  in  the  sense  of  the  act 
of  Congress,  means  a  complete  equipment,  so  that  a  partial  equipment  only  will 
extract  the  case  from  the  prohibition  of  the  statute.  This  ol(jeotion  appears  to  na  to 
proceed  irom  a  mistaken  view  of  the  facts  applicable  te  the  case.  If  the  vessel  actually 
saUed  on  her  voyage  from  Baltimore,  fur  the  purpose  of  employment  in  the  slave  trade, 
her  fitment  woe  complete  for  all  the  purposes  of  the  act.  It  is  hy  no  means  necessary 
that  every  onnipment  for  a  slave  voyage  should  have  been  taken  on  board  at  Baltimore; 
or,  indeed,  that  any  equipments^  exclusively  applicable  to  such  a  voyage,  abould  have 
been  on  board.  The  presence  of  such  equipments  may  famish  strong  prusnmntive  proof 
of  the  object  of  the  voyage,  but  they  do  not  constitute  the  oseuso.  The  statute 
punishes  the  fitting  ont  of  a  veeael  with  intent  to  employ  her  in  the  slave  trade,  how- 
ever innocent  the  equipment  may  be,  when  designed  for  a  lawful  voyage.  It  is  the  act 
combined  with  the  intent,  and  not  either  separately,  which  is  pnnisliablo.  Whether 
the  fitting  ont  be  fUlly  adequate  for  the  purposes  of  a  slave  voywe,  may,  as  matter  of 
presumption,  be  more  or  loss  conctnMve;  but  if  the  intent  of  the  fitment  bo  to  carry  on 
a  slave  voyage,  and  the  veescl  deport  on  the  voyage,  her  fitting  ont  is  complete,  so  far 
as  the  parties  deem  it  necessary  for  tbeir  ol^Ject,  and  the  statute  reacbea  the  case.  But 
\re  are  also  of  opinion  that  any  preparations  for  a  slave  voyage,  which  clearly  manifest 
or  accompany  the  illegal  intent,  oven  though,  incomplete  and  imperfect,  and  before  the 
departure  of  tho  veasiu  from  port,  do  yet  constitute  a  fitting  out  witbin  the  purview  of 
the  statute."  And  some  earlier  authorities  are  reierred  to.  Now,  tbe  principles  of  the 
decision  upon  that  oonnt  seem  to  me  to  be  strongly  applicable  to  this  subject. 

Mr.  Baron  Channkli~  What  was  the  order  of  the  courtT 

Mr.  Atiohnby  Genbhau  They  refused  the  instruction  asked  for  by  the  defenJanL 
I  think  I  gave  your  lordships  the  reference,  13  Whealon,  page  460;  there  were  other 
eoauts  and  other  questions  with  which  your  lordships  need  not  be  troubled. 

Mr.  Bakon  Ciunmeix.  Was  there  in  tLat,  as  in  the  other  case,  aa.  instruction  framed 
by  the  prosicntor,  the  district  attorney  of  the  United  States  I 

Mr.  Attohney  GbnebaI-  1  think  not.  At  page  479  I  find  the  certificate  of  the  opin- 
ions of  the  court,  first,  with  regard  to  tbe  admissibility  of  evidence;  then,  that  the 
opinions  prayed  for  by  the  counsel  for  the  defendants  in  the  rest  of  tbe  sixth  prayer, 
which  ore  not  mentioned  here,  were  correct  in  law  and  ought  Ui  have  been  given ;  Uiat 
the  opinions  prayed  for  upon  every  other  prayer  were  incorrect  in  law  and  ought  to  be 
refused;  and  fourthly,  that  certain  objections  to  the  form  and  suSiciuucy  of  the  indict- 
ment were  not  avulable  at  the  time  they  were  taken.    That  seems  to  be  the  whole. 
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M^  lords,  I  have  bat  one  obcervntion  to  make  upon  the  reference  mode  by  tor  learned 
fnend,  Mr.  HeUiih,  yesterd»j,  to  the  decree  of  tne  Judge  of  the  Vico-Admiraitj  Comt 
of  the  B»hftniafl  in  the  case  of  the  Oreto.    There  was  no  evMetice  whatever,  as  I 

nnderataud  it,  to  aotisfy  the  court  that  the  ship  wiu  intended  for  any  hnl  a  mercantile 

Snrpoee,  and  under  those  circumitances  that  which  iras  relied  upon  as  the  earpna 
riWi  was  puttinK  on  board  a  certain  nuniber  of  blocka  which  it  wan  alleged  were  of 
«  kind  and  nnmher  which  could  only  have  been  intended  for  a  belligerent  otgect. 
That  being  the  only  form  of  proof  by  which  the  warlike  pnrpcae  was  to  lie  eetabliahed, 
the  court  of  conrse  examined  It,  and  finding  upon  the  evidence,  pro  and  con,  the 
master  coming  forward  to  rive  his  evidence,  that  it  waa  not  proved  that  there  waa 
either  a  nnmber  or  a  kind  of  blocks  whioh  were  nnsnitable  to  »  merchant  veeeel,  and 
the  rest  of  the  evidence  being  held  to  be  conalitent  with  the  intention  to  employ  hei 
as  a  merchant  veaael,  the  case  aimpl;  f&iled  npuu  thn  evidence;  there  ivas  no  ovidenoe 
of  intent  which  would  satisfy  the  Judge,  the  particular  equipment  being  not  of  a 
character  to  be  aproof  of  a  warlike  intent,  or  to  be  in  itself  illegal.  And  your  lordships 
will  recollect  theae  circnmstancee;  the  ship  nailed  &om  England  fully  equipped,  and 
nothing  was  done  in  the  Bahama*  except  putting  those  blocks  on  board ;  and  there- 
fore it  wonld  be  a  case  of  furnishing,  at  any  rate  of  the  loweet  degree;  and  it  would 
require  clear  proof  of  the  illegal  intent  to  bring  fomiture,  which  was  oncipitti  mm, 
nnder  the  act.  The  furniture  was  itself  of  au  innocent  kind,  and  the  employment  of 
the  vessel  was  not  proved  to  be  intended  otherwise.  No  donbt  the  conclusion  otHne  to 
in  that  caae,  In  such  a  state  of  evideace,  was  anavoidable. 

I  need  not  trouble  your  lordships  by  going  at  any  great  length  into  the  observations 
which  my  learned  friend.  Sir  Engb  Cairns,  made,  which  did  not  soom  to  me  to  indicate 
Buy  great  amount  of  confidence  on  his  part  in  his  case,  upon  the  supposed  negative 
a^nmeut  arising  ftom  the  fact,  that  until  the  present  time  there  have  been  uo  proee- 
cntioDB  in  this  country  nnder  the  ibreign  enlistment  act.  We  know,  as  a  matter  of 
fact,  that  there  have  been  no  oonaiderable  wars ;  and  I  presume  that  when  the  act  was 
passed,  when  the  war  with  the  South  American  repablics  was  going  on,  the  passing 
of  the  act  had  the  effect  of  deteiring  the  people  of  this  country  from  doing  the  things 
Bzainst  which  it  was  directed.  As  regards  subsequent  applicatious  of  it,  in  some  of 
the  wars  which  have  taken  place  on  the  continent  since  that  time,  we  have  not  been 
absolutely  neutral.  And,  therefore,  I  do  not  think  it  has  t>een  yet  shown,  that  there 
have  been  caaes  which  could  very  well  have  led  to  these  questions  coming  forward. 

Hy  lords,  my  learned  friend  referred  to  the  Terceira  caa^  which  was  a  caae  turning 
upon  the  propriety  of  our  intercepting  out  of  onr  own  dominioua — in  truth,  in  the 
dominions  of  Donna  Maria,  whom  they  were  intended  to  serve — an  expedition  whioh 
sailed  from  Plymouth  carrying  unarmed  troops.  If  the  case  had  assumed,  which  it 
did  not,  a  legal  aspect,  I  shonld  still  have  said  that  it  would  have  been  no  authority 
whatever  upon  this  subject ;  for  noboily  can  read  the  historv  of  it  without  seeing  thi^ 
it  wsa  clear  to  demonstration  and  beyond  doubt  that  the  foreign  enlistment  aot  had 
been  infringed  in  that  insiAnce.  Those  ships  were  used  as  t^nBport«  to  convey  a 
number  of  troops  to  nn  island  which  had  been  the  subject  of  contest,  and  which  waa 
at  that  moment  in  the  poaacssiou  of  Donna  Haria;  the  other  islands  of  the  Azores 
being  in  the  possession  of  her  opponent ;  and  it  being  the  object  of  the  war  to  recover 
those  islands.  Of  course,  if  it  is  illegal  to  fit  out  a  transport  for  troops,  it  does  not 
matter  whether  the  troops  carry  their  arms  with  them  or  not.  And,  therefore,  in  the 
Terceira  case,  it  was  the  starting  point  of  the  whole  question,  that  there  had  been  a 
direct  and  clear  violation  of  the  foreign  enlistment  act.  The  only  question  waa, 
whether,  the  ship  having  slipped  out,  the  irovemment  were  justified  in  pursainfrher 
and  not  permitting  her  to  land  her  troops  where  she  otherwise  would  have  done.  That 
is  a  question  with  which,  I  apprehend,  we  have  nothing  to  do  now. 

Now,  my  lords,  I  pass  t4>  the  subject  of  the  summing  up  of  the  learned  Judge.  1 
think  it  will  he  oonvenieut  that  I  shonld  refer  to  that  before  I  refer  to  the  evidence, 
treating  the  question  of  verdict  against  evidence  as  distinct  &om  it  afterward. 

My  lords,  the  ol^ections  which  we  have  to  make  to  the  direction  of  the  learned 
jndge  to  the  Jury  are  these:  that  his  lordship  did  not  explain  to  the  Jury  the 
meaning  of  the  foreign  enlistment  act,   except  'in  a  manner  which,  if   the  inter- 

fitetation  which  we  place  upon  it  is  correct,  was  an  erroneous  way  of  explain- 
ng  it;  and  therefore  that  the  langoage  of  his  lordship,  if  it  does  not  bear  onr 
interpretation,  was  calculated  to  mislead,  and  doubtless  did  mislead  the  jury )  and  If 
it  does  bear  our  interpretation,  it  was  a  wrong  direction  to  the  Jury ;  and  that,  under 
any  oircnmetances,  there  was  on  absence  of  the  assistance  which,  in  the  interpretatiOD 
of  this  act  of  Parliament,  the  jury  ought  to  have  received  from  the  learned  judge. 

Mr.  Badok  Bramwkijl.  Before  going  Into  the  particular  direction  of  my  lord,  let  me 
see  whether  I  rightly  understand  yon  as  to  the  principles  which  yuu  have  laid  down. 
You  say  that  any  equipment  with  intent  that  the  vosaol  shonld  cruise  will  do,  what- 
ever the  character  of  the  equipment  may  be,  do  you  not  t 
Mr.  Attoanky  Gbneiul.  Yes,  my  lord. 

Mr.  Bjinoif  Bramwku.  Allow  me  to  ask  you,  what  are  we  to  understand  as  the 
meaning  which  you  put  on  the  words,  "  with  Intent  that  she  shall  eruieer' 
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Hi.  ATTonHBV  Oxneral.  Thoee  are  not  precisely  tlie  nords,  m j  lonl ;  it  1b  "  ^itb 
intent  that  abe  sliall  be  employed  in  tlie  secrioe  of  a  foreiga  goTemmeut  to  omiae  and 
commit  lioetilitiee."  I  cannot  help  tliinking  tliat  Hie  intervd  la  a  verr  importitnt  one 
between  tbe  words  "with  intent"  and  "to  cmiM."  The  intent  is  to  l>e  thut  the  ship 
■hall  be  so  employed  by  a  foreign  government,  not,  I  apprehend,  that  abe  ahall  cmise 
Instantaneonafy. 

Mr.  Barom  Braiiwsll.  Let  me  withdraw  my  qneation,  which  was  perhaps  a 
wron;;  one,  and  pat  It  correctly :  that  la  to  say,  "  with  intent  ot  in  order  that  such  ship 
or  vessel  shaU  he  employed  in  tne  service  of  any  foreign  priac«  "  with  intent  to  cruise 
and  to  commit  bostibties :  do  I  nnderatand  yon  to  &av  tbat  that  wonld  comprehend 
the  intent,  not  tbat  she  sbnll  immediately  be  employed  to  cralse  or  commit  hostilities, 
bnt  tbat  after  she  Bhall  have  gone  elsewhere,  and  received  an  addition  to  her  equip- 
ment, she  sball  cmlisel 

Mr.  Attorney  Genzral.  I  have  no  donbt,  my  lord,  tbat  it  would  cover  that  case. 

Mr.  Bakun  Bramwell.  Ton  say  that  it  covers  that  case  as  well  T 

Hr.  AiTOSNKY  OxNEKAL.  Certainly,  my  lord :  tbe  words  are  not  that  she  shall  imme- 
diately be  employed  and  cruise,  bnt  that  die  ab^  be  employed  in  the  service  of  a  foreign 
prince  to  cmise  and  commit  bostilitlos.  Whatever  the  foreign  prince  does  to  ber  in  tne 
meantime  to  moke  her  better  fitted  for  that  servioe,  still  she  is  ordered  by  bim  with 
tbe  intent  tbat  she  shall  be  equipped  and  fitted  for  tbat  service,  and  she  is  fhmisbed 
by  those  who  Intend  ber  for  such  employment. 

Mr.  Babon  BiUMWEix.  It  mav  be  not  an  equipment  with  intent  tbat  she  sbaQ  at 
once  cniise,  but  an  equipment  with  the  intent  that  she  shall  be  employed  and  cmise 
in  tbe  service  of  a  foreign  prince. 

Mr.  Attorney  General.  Yes,  my  lord ;  and  if  any  force  is  to  be  attribnted  to  tlie 


diiJDnotive  copula  which  separates  "  arming"  from  tbe  other  words,  as  it  is  evident 
that  sbe  conld  not  cruise  till  she  was  ai-med ;  she  might  offend  against  the  act  in  other 
respects,  attbougb  she  wonld  not  be  In  a  condition  to  do  tliat.    Ithink  I  have  already 


gone  tbrongh  t^t  subject  more  or  less. 
Hr.  Barok  Bramwell.  I  only  wanted  to  have  your  opinion  expressed  as  concisely 

Mr.  Attorney  Oenerai..  It  appears  to  me,  my  lord,  to  be  very  important  in  that 
point  of  view  to  rememirer  that  you  do  not  couple  tbe  crnisiDC  with  the  immedlal* 
mtent  of  tbe  person  who  is  doing  tbe  prohibited  act.  What  be  does,  is  equipping, 
Attempting,  procuring,  or  aiding  in  equipping,  in  order  that  the  ship  sball  t>e  employed 
in  tbe  service  of  a  foreim  prince  to  oruiBe.  Tbat  foreign  prince  will  give  the  orders, 
and  tell  her  where  she  Bhall  cmise,  when  she  shall  cmise,  and  bow  she  shall  cruise; 
and  then,  &om  the  moment  when  she  comes  into  his  possession,  decide  what  may  be 
the  additional  equipments  which  It  may  be  proper  to  rive  to  her  for  the  purpose  of 
arming  ber.  It  cannot  be  supposed  tbat  this  was  Intended  only  to  touch  a  case  where 
the  foreign  prince  who  orders  ner  to  be  mode  for  bis  purposes  of  war  is  dealing  upon 
the  footing  that  he  is  going  to  use  ber  instantaneopaly. 

At  this  point  I  think  I  may  as  well  snpply  a  vacancy  in  my  argnment,  for  I  am  now 
brought  back  npon  the  argament  with  regard  to  intent.  I  did  not  say  much  npon  tbat 
before.  My  learned  triena,  Sir  Hugh  Cairns,  bos  ask^  us  again  and  again  whom  the 
government  have  tiled  npon,  whose  intent  it  was  that  we  point  to.  £a  substance,  if 
our  argnment  iHrigbt,  we  show  the  Intent  of  the  Confbderate  States,  and  wFtheii  agents 
here;  and  ttiis  makes  it,  npon  onr  showing  of  the  case,  the  ConfMerote  States  who  are 
the  masters  of  the  intent,  who  have  the  intent,  through  tbeirdifferent  agents  in  tbis  conn- 
try ;  agents  sent  over  on  their  bebolf,  for  their  pnrpoees ;  their  financial  agents,  and  agents 
In  warlike  matters.  Captain  Bulloch,  and  Messrs.  Trenhotm  and  Company,  for  exampls, 
and  Hr.  Hamilton,  are  admitted  to  be  tbeir  agents;  they  ordered  the  Teasel  to  he  built 
OS  a  gunboat;  of  coorse  snch  men  intend  the  obvious  consequence  of  their  own  acta, 
that  sue  should  be  ased  as  a  gunboat  in  the  confederate  service.  And  the  confederates 
being  at  war,  it  is  perfectly  clear  that  she  must  have  t>ecn  intended  to  be  used  to  cruise 
and  to  commit  hostilities  against  tbe  persons  with  whom  they  are  at  war. 

Now,  my  lords,  I  come  to  the  charge.  His  lordship  began  by  noticing  tbe  oircum- 
Btonces  nuder  which  the  ship  was  seised.  The  charge  begins  in  the  printed  book  with 
page  2tf7.*  The  earlier  parts  I  shall  not  be  obliged  to  read  to  your  lordships  at  length, 
I  only  wish  to  show  how  for  they  throw  light  upon  anything  which  follows.  His  lord- 
ship began  by  reminding  the  jury  that  it  was  an  information  npon  the  part  of  the 
Crovrn,  "following  a  seizure  by  some  ofilcera  of  the  government,  taking  possession  of  a 
vessel  which  waa  m  the  coume  of  building  at  Liverpool ;  it  had  not  been  completed." 
That  of  course,  nothing  which  is  iuteroepted  before  the  attempt  is  completed  can  be. 
fit  is  admitted  that  it  was  not  armed."  When  his  lordship  spoke  of  its  being  in  tbe 
oonrse  of  building,  Temembering  the  evidence,  we  know  what  was  meant ;  in  common 
parlance,  you  may  call  every  ahip  in  the  conrse  of  building  while  she  remains  with  the 
artiilcera  at  work  npon  her,  whether  the  liimishing  and  other  Sttings  liave  been  begun 
or  not.    In  thia  case  tbe  machinery  and  other  flttmgs  were  already  on  board.    "It  is 
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admitted  that  It  wiw  not  armed."  And  Hun  his  lordahip  rsfera  to  the  form  of  the  inibr- 
matioii,  and  speaks  of  tbe  abaencw  of  a  count  charging  the  pardea  with  arminfi.  And 
then  he  comes  at  last  to  the  qnestion  whether  the  TSBael,  as  then  prepared  at  the  time 
of  tbe  eeizQie,  was  an  oUect  of  selznie  under  the  act.  Then  his  lordship  expreBsee,  in 
forcible  lansnage,  the  feelings  common  to  ns  all  of  regret  at  the  circumsinnccB  which 
have  oansea  such  a  case  to  arise.  And  then  ha  proceeds  in  thia  way:  "Let  na  go  at 
once  to  the  bnainesaof  the  moment.  The  charge  la  only  that  there  shonld  be  a  condem- 
nation of  the  Tesael  as  being  properly  seized  ;  but  tbat  seizure  necessarily  inTulves  the 
commission  of  a  misdemeanor.  And  then  the  inquiry  is  and  must  be,  was  a  misdemeanor 
committed  under  tbe  terms  of  the  act  of  Parliament!  If  there  was,  and  if  the  ship  has 
been  seized  in  consequence  of  that  misdemeanor,  the  information  is  right,  and  youi 
-verdict  must  be  for  the  Crown.  If  there  wa«  not,  (and  I  shall  presently  state  to  yon 
what  appears  to  me  to  be  the  qnestion  of  fact  yon  have  to  try,)  then  the  inliiimatioa 
fbunded  upon  the  seizure  ou^t  to  have  a  diSereat  termination,  and  your  verdict  ought 


to  be  &it  tbe  defendants."  His  lordship  then  observes,  that  it  is  necessary  tbat  the 
Jury  sbonld  be  "  penuaded  of  the  truth  of  what  involves  an  accasation  of  crime  ulthongh 
It  takeji  only  the  character  of  tbe  seizure  of  a  vessel"    Of  course  I  entirely  a^iuieeoe 


in  tliat.  If  I  may  respttctfully  say  so.  I  most  entirely  agree  with  that  port  of  his  li»d- 
Bbip'a  etatement.  But  his  lordship  has  not  hitherto  approached  the  question  of  the 
construction  uf  the  stntute. 

W»  lordflhip  arrives  at  the  question  with  regu^  to  the  construction  of  tbe  statute  at 
pajie  ^29  ;*  wliere  he  says,  "Now,  gentlemen,  with  these  ohservatioos  I  will  go  al  once 
to  tbe  statute  in  question,  and  topointsof  fact  which  I  think  I  ought  t«  submit  to  yon. 
Gentlemen,  that  statute  is  one  that  was  passed  in  the  year  1619,  upon  which  uo  ques- 
tion has  ever  arisen  in  the  courts  of  justice,  and  it  is  here  before  you  for  the  first  time. 
Bnt  it  so  happens  that  we  have  eipoeltions  of  the  statute  by  decisions  in  the  American 
oourta,  which  we  veryjuatly  pay  the  greatest  respect  to.  For  two  of  the  most  celebrated 
writers  upon  law,  Mr.  Chancellor  Kent  and  Mr.  Justice  Story,  ore  Americans,  and  they 
have  contributed  certainly  more  to  render  law  a  sciouce,  and  to  render  the  pursuit  of  ■ 
it,  I  was  almost  going  to  say,  captivatinK,  than  any  writers  on  this  side  of  the  Atlantic 
for  thirty  or  forty  years  past."  My  lord,  I  think  we  shall  all  bgree  with  that,  at  all 
events.  Bnt  I  cannot  help  also  saying,  that  some  of  our  young  frieuds  at  the  bar,  who 
are  rising  up  at  the  present  day,  and  showing  the  fruits  of  the  greater  attentiou  which 
is  now  being  paid  to  legal  education^ppear  to  me  to  be  likely  to  treail  worthily  in  the 
steps  of  these  American  writers.  Hia  lordship  goes  on:  "Now  I  find  in  the  Com- 
mentaries of  Chancellor  Kent  this  statement.  He  says,  that  on  certain  occasions  it 
was  contended  on  the  part  of  the  French  nation,  that  neutral  governments  were  bound 
to  restrain  their  subjects  &om  selling  or  exporting  articles  contraband  of  war  to  tlia 
belligerent  powers,  but  it  was  satistactoriiy  shown  on  tlie  part  of  the  Uuited  States 
that  neutrals  may  lawfully  sell  at  home  to  a  belligerent  purchaser,  or  carry  themselves 
to  the  belligerent  powers  contraband  articles,  subject  to  tbe  right  of  seizure  in  trantit*. 
This  right  has  since  been  explicitly  declared  by  the  judicial  authorities  of  this  country. 
The  right  of  the  neutral  to  tranBjrart,  and  of  the  hostile  power  to  seize,  are  conflictiDg 
rights ;  and  neither  party  can  charge  the  other  with  a  criminal  act.  The  cases  that 
are  referred  to  in  the  note  ore  those  very  oases  that  have  been  mentioned  at  the  bar; 
two  of  them  by  Sir  Hugh  Cairns  and  another,  I  think,  by  the  learned  attorney  general. 
Oentlemen,  that  is  the  expression  of  Chancellor  Kent  in  his  Commentaries  upon  Americao 
Law,  which  are  very  well  worth  reading  by  anybody  who  cares  to  stnily  law  at  alL 
even  English  law,  becanso  tbey  contain  unqoestionabiy  one  of  the  beat  and  ablest,  not 
the  worse  for  being  the  sbortcat,  account  of  the  belliierent  rights,  and  the  rights  of 
antions,  in  the  very  begiunitiK  of  Chancellor  Kent's  ComraentMies.  Now,  in  the  case 
of  the  Independeucia,  Mr.  Justice  Storv,  In  giving  the  judgment  of  the  SoprKine  Court 
of  the  United  States,  says  thus :  'Bnt  taereisuothing  in  our  law  or  iu  the  law  of  nations 
that  forbids  our  citizens  from  sondinf;  armed  veasels  as  well  as  munitions  of  war  to 
foreign  parts  for  sale.  It  is  a  commercial  adventure,  which  no  natton  is  bound  to  pro- 
hibit, and  which  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  cuntiHcation.' 
These,  gentlemen,  are  antnoritios  which  show  that  where  two  belligerents  are  carrying 
on  war,  the  subject  of  a  neutral  power  may  supply  to  either,  without  any  breacn  of 
international  law,  and  certainly  without  auy  broach  of  the  foreign  enlistment  act,  (and 
it  does  not  say  a  word  about  it,)  all  tbe  munitions  of  war,  gunpowder,  every  descrip- 
tion of  flrc-arms,  cannon,  every  kind  of  weapon,  in  short,  whatever  can  be  used  in  war 
for  the  deetmction  of  human  beings  who  are  contending  together  in  this  way.  Well, 
gentlemen,  why  should  ships  be  an  exception  I    In  my  opinion,  in  point  of  luw  they 

Now,  my  lards,  I  am  not  going  to  insist  upon  that.  Of  course  we  know  that  his 
lordship  did  not  mean  that  to  apply  to  the  toreign  enlistment  act.  I  do  not  think 
that  it  would  be  right  to  suppose  that  the  J  ury  would  necessarily  have  understood  that 
his  lordship,  in  saymg  "Why  should  ships  be  an  exception  1"  was  then  referring  to  the 
foreign  eoIiBtmeut  act.    He  had  mentioned  tliat  tbe  foreign  eolistmont  a~''   ''''  — ^ 
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touch  other  contraband,  bat  we  eftnnot  snppoae  that  ttwt,  atanding  alone,  would  have 
been  niiRanderatood.  llie  expro«sion  clesrlf  referred  to  the  general  mie  of  international 
law,  indupeDduutlr  of  the  foreign  enliatment  act.  I  cannot  help  observing,  bowerw, 
that  nnlesa  it  were  miule  dear  by  anbaaqnent  eipreeaions,  even  the  passage  I  have 
read  had  a  misleading  tendeucy ;  becanse  it  appeared  to  make  this  the  starting  point 
for  the  inquiry ;  it  said,  All  theee  thingsare  lawful  by  international  law;  there  waa  no 
reason  in  the  world  wh^  Bbipe  should  not  be  as  lawful  as  anything  else.  I  say,  if  the 
jury  did  not  find  aaythmg  in  the  subsequont  part  of  the  statement  which  pointed  out 
tiie  distinction  between  the  case  of  a  merely  commercial  adventure  in  contraband — 
sending  guns,  or  anything  else,  for  sale  abroad — even  ship*  of  war,  which,  in  the  case 
of  the  Ssntissiuia  Triuidao,  Story  said  was  lawful — I  say,  if  no  distinction  were  aftec- 
ward  drawn  between  that  case  and  the  case  of  a  ship  fitted  ost  by  a  ahipbnilder  in  this 
country  directly  fur  a  belligerent,  there  would  be  a  misleading  tendency.  It  is  of 
oonne  one  thing  to  sell  as  a  commercial  transaction,  when  there  is  only  one  party  in 
the  matter,  and  that  the  merobant,  who  ha«  trade  only  in  view;  bnt  quite  another 
thing,  when  we  have  Jiy  the  aid  of  others,  (and  of  conrse  these  things  must  be  done  by 
the  aii  of  InstrumentA  in  a  neutral  oooutry,)  a  belligerent  power  concerned  in  the 
equipment  of  a  ship ;  and  you  mnst  distinga:eh  an  adventure  of  this  kind  from  a  com- 
mermal  wl venture  where  there  is  only  one  party — the  merctuuit,  who  is  simply  mahing 
the  article,  and  Hclling  it  upon  speculation. 

Lord  Chieit  Baro.n.  What  is  the  doctrine  laid  down  by  the  attorney  genetalT 

Mr.  ArroKNEY  Cessrau  That  J  consider  that  no  human  being  can  objeot  to  th« 
statement,  considered  merely  as  a  statement  of  int«ruational  l&w. 

Lord  Chief  Babox.  What  I  ask  is,  what  te  the  doctrine  laid  down  by  the  attorney 
general  upuu  thie  part  of  the  case.    Of  course,  1  mean  the  late  attorney  general. 

Mr.  Attormev  Geneiul..  The  late  attorney  general  I  apprehend  entirely  azreed,  aa 
all  persooH  most  a^n^e,  with  the  statement  of  international  law  generally,  which  was 
made  by  your  lordship  there,  with  respect  to  merely  mercantile  dealinga  m  mnnitioua 

Lord  CniEr  Baron'.  He  did  not  differ,  you  know,  from  anything.  I  mean  can  von. 
poiut  out  any  iiart  of  his  statement,  either  in  opening  or  in  reply,  where  there  Is  a 
single  proposition  clearly  and  distinctly  laid  down  upon  any  matter  connected  with 
the  subject  we  have  to  ducnaa. 

Mr.  ATTOHNEy  Gt^NERAL.  I  thiulc  I  can ;  most  decidedly,  my  lord.  I  think  yon  will 
find  that  the  view  of  the  subject  I  have  been  contending  for  is,  both  in  opening  and 
reply,  staled  by  the  late  learned  attorney  general. 

Loud  Ckirf  Bahon,  Will  yon  point  out  the  passage. 
-Mr.  Attohsey  Gesbbal.  I  will  take  the  last  first — at  page  226' the  attorney  general 
Bays  this.  "All  I  ask  you  to  do  is  this,  yon  will  take  the  law,  so  far  as  it  affects  your  deci- 
sion, of  course,  from  my  lord.  The  &ct8  you  wili  Judge  of  on  the  evidence,  no  donbt 
availing  yuursulvca  of  such  observations  on  these  facta  as  the  great  experience  and 
knowlMife  of  my  lord  witlanggesttohim,  or  enable  him  to  make  available  to  yon.    I  ask 

rou  to  give  your  couclosion  in  this  cose  on  the  evidence,  and  I  will  state  at  once  what 
intended  to  have  stated  a  little  earlier,  that  so  far  1  agree  with  my  learned  Mend 
that  the  intent  must  be  an  intent  of  one  or  more  having,  at  the  time,  the  means  and 
opportunity  of  forwarding  oi  (hrtbering  snch  intnnt  by  acts.  I  agree  that  anything 
else,  calliMl  on  ilitent,  or  that 'which  would  be  callHl  an  intent  in  the  mind  of  any 
person  not  of  this  description,  must  be  treated  properly  as  a  mere  wish,  imagination, 
or  desire.    liy  'iiiteut,'  undouhtetlly  the  act  means  practical  intent." 

Lord  Ciukit  Bauuk.  That  is  a  statement  that  by  "intent,"  the  act  means  practical 
intent. 

Mr.  Attorkey  Gekerai.  Yea,  my  lord.  Then  he  goes  on  to  say  that  here  you  hare 
variouB  persoiis. 

LoKi)  Chikv  Barok.  I  mnst  say  that  I  do  not  think  that  that  answers  my  question. 

Mr.  Attorney  Gexeoai.  There  is  a  very  long  argument  on  the  law,  as  opposed  to 
the  law  argued  upon  by  Sir  Hugh  Coims. 

Lord  Chikv  Baron.  That  is  not  what  I  asked  for.  What  I  asked  for  is  this :  can 
yon  point  out,  either  in  the  opening  or  in  the  reply,  any  pntpoeition  of  law  clearly  and 
distinclly  laid  down  for  the  direction  of  the  Jury,  or  for  the  aa^tance  of  the  jndge. 

Mr.  Attorney  Oenerai-  At  page  199,  i  which  oomes  after  a  oonsiderahle  arguneat 
upon  the  law  aa  opposed  to  my  learned  friend,  he  says,  "The  next  contention  of  my 
learned  trieud  was  this,  that  to  bring  the  case  within  the  statute,  the  vessel  desoribed 
In  the  seventh  section  must  be  a  nilly  armed  vessel  issuing  out  of  a  port.  Sow,  I 
cannot  of  courno  agree  to  that  argument,  or  adopt  that  view  of  the  section  irf  the 
statute,  becaane  it  is  anon  the  surface  of  the  statement  in  the  first  sentence  which  I 
addressed  to  the  j  ory,  that  this  was  not  an  armed  vessel."  Then  he  says,  "  I  will  coma 
bereaflcr  to  the  arms  that  were  probably  intended  to  be  put  on  board  her  bj-and-^, 
but  at  tlie  time  of  the  seiinre  the  vessel  was  in  the  state  that  I  described,  built  for 
warlikf  purposes,  and  for  those  only,  but  iiot  having  received  any  armament  on  boaid. 
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Kow,  addreBsing  myself  to  this  point,  I  have  no  doabt  your  lordabip  haa  oliserved  that 
those  vAiious  wurcla  (fmd  they  are  nnmeronH}  vhich  are  used  in  tbe  statute,  anch  as 
'equipped,'  'famished,'  'fitted out,'  'armed/and  ao  on,  are  naed^not  conjuuctkvelj,  but 
alternatively."  Then  he  again  repeats  that  it  is  need  diajimctively,  and  then  yoar 
lordship  says,  "My  present  impreesiou  Is  that  they  all  mean  precisely  the  same  thing." 
Well,  of  conrse  it  was  not  for  the  attorney  general  to  argne  with  the  bench. 

LuRD  CHiBtr  Barox.  It  miEht  not  have  been  for  the  attorney  general  to  have 
■Tilled  with  tbe  bench,  bnt  if  he  differed  from  that  which  I  stated,  it  was  his  duty  to 
have  EOid  so. 

Mr.  A1TOR^'EY  Gemerai-  He  had  jiut  said  so. 

LOBD  Chiki'  Barom.  This  la  a  point  npon  a  qnestion  in  dlscDSsion,  on  which  tbe 
attomcj"  general  does  not  lay  down  a  single  proposition. 

Mr.  Atiornby  General,  Yes,  my  lord. 
'  Lord  Chief  Baron.  No  doubt  there  was  considerable  dlfflonlty.    The  question  was, 
in  these  courM,  euttrely  new,  there  is  no  doabt  abont  that. 

Mr.  Attornby  General.  My  lord,  I  cannot  bat  thiuk  that  your  lordship  will  find 
upon  a  Btndy  of  the  attorney  general's  speech 

Loud  Chief  Baron.  I  asaare  yon,  Mr.  Attorney  General,  that  I  have  taken  the 
greatest  pains.  At  the  trial  I  took  the  greatest  pains,  and  I  iuvited  the  attorney 
genemJ,  as  it  were,  to  allow  ns  togother  to  see  what  was  the  meaning  of  the  act,  and 
I  could  not  then  discover,  and  I  have  not  since  been  able  to  discovei',  a  single  clear 
intelligible  proposition  of  law  laid  down  by  the  late  attorney  general  at  thut  trial. 

Mr.  Attorney  General.  I  think  yonr  lordship,  with  great  deference,  does  less  than 
Justice  to  the  late  nttomey  general  by  that  remark. 

Lord  Chief  B-UtON.  I  am  now  asking  yon  for  any  instance  of  tbe  kind.  Yon  have 
referred  me  to  twu  paesagea,  and  I  think  without  success.  If  yoa  can  refer  me  to  a 
third,  I  shall  be  moch  obliged  to  vou. 

Mr.  Attorney  General.  I  will  endeavor  to  find  something  more.  At  present  I 
Tish  your  lordship  Co  see  what  remains  of  that  passage.  The  attorney  general  had 
argned  that  it  was  in  the  di^unctive  seoae,  and  immediately  before  that  yonr  lordship 
WOB  good  enon^h  to  make  au  obeetvation.  "  They  are  used  conjunctively  in  the 
preamble  and  disjunctively  in  tbe  enacting  clanses."  Then  the  attorney  general  says: 
"Yea,  my  lord,  and  I  shall  show  yonr  lordship  good  authority  that  the  true  conatraction, 
as  I  undetBtand  it,  whatever  may  be  the  language  of  the  preamble,  is  di^unctive.  It 
is  tt8e<l  dittJunctively."  K  that  is  not  salimitting  that  to  be  the  true  coiiel ruction,  I  do 
not  know  what  is.  Then  yoar  lordship  says,  not  as  asking  for  any  discassion  irom  the 
attorney  general,  who  I  apprehend  would  have  uuderatood  bis  position  toward  the 
the  court,  if  he  hod  replied  npon  your  lordship,  when  yonr  lord!ahip  told  him  what 
your  impression  was — then  your  lordship  interposes  an  expression  of  your  present 
opinion,  and  then  the  attorney  general  goes  on  :  "  My  lord,  there  are  other  material 
words  to  which  1  will  call  your  lordship's  attention.  It  is  not  only  a  violation  of  this 
■eotioD  that  a  person  ahall  equip,  or  fit  out,  or  arm,  or  furnish ;  bnt  if  ho  fhall  attempt, 
or  eudeavor  to  do  so,  or  shalt  procure  tbe  thing  to  be  done,  or  shall  knowiiigly  OBBiat 
or  be  concerned  iu  aiding  with  intent,  therefore  any  one  of  those,  or  the  euileavor,  or 
being  concitrned  in  the  attempt  to  do  any  one  of  those,  as  I  Riibniit  to  yonr 
lordsliip  clearly,  on  tho  terms  of  this  section,  won  Id  bring  the  case  within  its  operation. 
That  would  he  a  matter  for  your  lordship's  direction  to  the  jury.  But  if  one  might,  in 
addreHSine  the  jury,  advert  to  the  cousecinence  of  such  a  constraction  beinc  adopted, 
it  would  be  very  easy  to  show  that  if  it  were  to  be  adopted  on  authority  tlie  foreign 
enlistuicnt  act  would  be  a  dead  letter,  and  might  as  well  be  thrown  into  the  fire." 

Lord  Chief  B.utOK.  That  is  merely  argning  that  it  mnst  be  construed  iu  a  certain 
way,  and  that  otherwise  the  object  of  the  act  wonld  not  be  accomplisbBd.  Mr.  Attor- 
ney  General,  I  think  really  there  is  not,  either  in  the  openiug  of  the  case  or  in  the 
reply,  any  single  clear  proposition  of  law  with  reepect  to  the  foreign  enlistment  act 
appOcablB  to  the  case  then  before  the  court.  Tho  discussion  now  and  upon  this  occa- 
sion has  given  rise  to  a  great  deal  more  of  research  and  of  learning  and  of  distinctive- 
ness, of  which  yoar  own  address  to  tbe  court  has  been  a  very  (if  1  may  be  alliiwed  to 
say  it)  bright  example;  but  at  the  time  when  you  are  commentiue  upon  the  shortcom- 
ings of  the  judge  who  tried  the  cause,  permit  me  to  say  that  1  ondoavored  to  get  from 
tbe  late  attorney  general  at  the  time  what  aAsistoneo  might  bo  got,  I  said:  What  is 
the  clear,  distiuct  iiropoaition  for  which  yon  are  contendingf  I  endeavored  to  get  it, 
bnt  in  vato.  I  looked  for  it  then  and  I  have  looked  for  it  since,  and  I  have  read  the 
vbole  of  tbe  proceedings  over  and  over  again,  but  all  in  vain. 

Mr.  Attornkv  Gknbhal.  I  am  to  be  followed  by  friends  of  mine,  wlio  will  have  an 
opportunity  of  supplying  any  passages  which  they  may  tliink  fit  to  refer  to  upon  that 
subject  in  addition ;  bnt,  perhaps,  it  wonld  be  wiser  for  nie,  although  my  impression  is 
not  the  same  as  your  lordship's,  to  say  that  I  understand  tbe  impression  of  my  teamed 
friends  npon  the  other  side  to  be  the  same  as  my  own ;  for  it  will  he  found  upon  the 
notes  of  what  they  said  in  addressing  yonr  lordship  that  tbey  nnderslood  me  to  lay 
diiwu  tbe  same  proposition  which  was  laid  down  at  tliL'  trial  by  tho  late  attorney 


352  CLAIUB  IQAINST  GBEAT  BBITAm. 

geDeral — they  stated  m  j  proposition  clearly  enoagb,  that  any  Mnd  of  aqnipmenj:  would 
be  mfflcieut,  provided  it  were  doae  with  uie  forbiddea  Intent;  and  I  am  preth'  aure, 
Although  I  have  not  got  my  finger  apou  it,  beoaaae  I  was  not  qnite  prepared  ^t  nny 
reference  bj  yonr  lordaliip  to  that  speech— I  am  under  a  strong  impresBion  that  before 
the  case  is  at  au  end  something  more  definite  than  has  been  yet  produced  will  be  pro- 
duced  to  yonr  lordships  npon  that  point.  The  exceptions  which  were  stated  at  the 
trial  certainly  show — bnt,  nowever,  that  was  aAer  tlie  verdict;  therefore,  I  will  not 
refer  to  it.    I  will  not  pause  npon  that,  and  I  am  snre  yonr  lordships  will  do  n 


Htice  to  Boppose  that  I  shonld  be  anxious  to  vindicate  mvself  from  any  suspicion  of 
iving  iuBumciently  explained  the  meaning  of  my  learned  friend,  the  late  attorney 


general,  of  whom  I  mnst  say,  since  he  has  been  referred  to,  that  I  do  not  think 
ever  given  to  any  man  to  act  under  a  more  honorable  and  npiight,  or  more  accurate 
and  Judicious  colleague  than  I  found  it  to  be  my  lot  when  I  acted  under  blm;  and 
although  under  other  oircunutonceB  to  fill  the  position  which  I  now  do  might  have 
been  an  object  of  ambition  to  mo  or  any  one  else,  yet  the  circnmstanceB  under  which 
IfiUit . 

Lord  Chief  Bakon.  Whatever  tribute  yon  are  disposed  to  pay  to  the  late  attorney 
RenoraJ,  I  believe  every  one  who  knew  him  will  Join  in.  I  knew  him  &om  going  ou 
the  same  circuit,  before  he  became  a  law  officer  of  the  Crown ;  and,  undoubtedly,  a 
more  honorable,  ond^  1  bolieve,  a  more  honest  man,  a  penton  of  mure  thorough  integ- 
rity, or  a  more  high-minded  man,  never  existed  at  the  English  bar.  Still,  I  must  say 
that  I  am  not  at  all  surprised  that  you  do  not  immediately  answer  the  queetion, 
because  I  myeelf,  at  the  time  of  the  trial,  almost  impliircd  him  to  lay  his  mind  along- 
Bide  of  mine  Bill  let  ns  see  what  nae  the  meaning  of  tlie  act,  and  I  got  no  nssistanoe 
whatever.  1  hare  since  endeavored  to  obtain  that  assistance.  I  have  looked  over 
both  the  opening  and  the  reply,  and  I  cau  find  uo  distinct  proposition  of  law  laid  down 
in  the  mauiier  in  which  you  uave  eo  ably  done  it  both  to-day  and  yesterday.  I  find 
nothing  of  tlie  sort.  1  ain  not  euiprised  at  it,  because  the  subject  was  nndoabtedly 
entirely  new. 

Mr.  ATTOitKEV  Generai-  I  was  going  to  say,  my  lord,  yonr  lordship  will  believe 
that  in  any  observations  which  it  may  be  my  duty  to  make  in  reply  to  your  lordship 
npon  this  occasion,  that  I  make  tbom  with  the  full  knowledge  and  cousciousnoss  that 
your  lordship  was  obliged  to  deal  with  a  difficult  subject  without  that  opportmiity 
which  wo  all  now  have  had  of  equipping  our  minds  upon  it,  if  1  may  uee  your  lord- 
ship's own  expression ;  and  if  my  fnend  the  late  attorney  general  &Ood  to  present  to 
yonr  lordship's  mind  that  view  of  the  law  which  certainly  we  thought  had  been  ssffl- 
ciently  conveyed,  and  for  which  he  was  contending,  it  may  not  be  wonderful  if  in  some 
things  your  lordship  may  have  omitted  to  make  obserTations  which  you  would  have 
made,  or  may  have  mode  observations  which  your  lordship  would  not  have  made  had 
it  been  otherwise.  Bnt  still,  my  lords,  I  am  bound  to  show  ttiut  the  actual  tendency 
of  what  fell  irom  the  court,  if  my  argument  on  the  law  is  correct,  wae  to  mislead  the 
jury  OD  tho  subject  of  the  law.  As  I  said,  I  have  no  exception  whatever  to  take,  when 
properly  understood,  to  the  passage  which  T  have  Just  read  beyond  this,  that  I  do  not 
think  it  was  truly  relevant  to  the  matter  in  band,  and  that,  being  introduced  as  it 
was,  it  would  naturally  appear  to  the  jury  to  be  relevant,  and  woum  be  connected  in 
their  minds  with  other  ana  ulterior  observations  which  full  from  the  bench. 

Lord  Cuiec  Baron.  What  is  that  you  are  referring  to  T 

Mr.  ATCQKSTt  Oe?iiiRAi_  The  proposition  in  which  your  lordship  speaks  of  the 
general  Tight  to  carry  contraband  of  war.  I  think  that  was  not  the  question ;  it  was 
a  point  which  did  not  conduce  much  to  tho  elucidation  of  the  question.  Everything 
that  was  stated  was  quite  accurate,  and  it  might,  of  oonrsc,  have  been  made  clear  in 
the  sequel  that  it  was  not  meant  to  be  taken  as  a  rule  for  the  determination  of  the 
question ;  but,  as  the  sequel  proceeded,  I  cannot  but  think  that  it  may  have  had  soma 
influence  upon  the  mind  of  the  jury  with  regard  to  the  way  in  which  they  were  to 
interpret  the  direction  they  received  as  to  the  law  from  your  lordship.  Then  yonr 
lordship  proceeds  thus — I  am  reading  from  page  230:'  "Presently  I  shall  haT«  to 
put  to  you  tho  question  of  fact  about  the  Alexandra,  which  yon  will  decide.  The  for- 
eign emistment  act " — I  beg  yonr  lordships'  particular  attention  to  this  passwe  of  the 
summing  up;  because  the  jun'  must  have  understood  that  the  learned  Judge  £d  direct 
them  as  to  the  construction  of  the  act ;  and  I  own  I  think  it  wilt  be  found  that  there 
was  either  an  erroneous  constructiou,  or  on  omission  to  giv^  the  direction  which  the 
learned  Judge  probably  intended  to  give.  He  says,  "  The  foreigu  enlistment  act  it  la 
DOW  necessary  for  me  to  advert  to  in  order  to  tell  3rou.  what  is  the  construction  which 
1  pnt  on  the  seventh  section,  which  alone  we  have  to  do  with  on  the  present  occasion." 
Alter  these  words  it  was  quite  impossible  but  that  the  Jury  should  have  understood 
yonr  lordship  as  telling  tbem  what  the  construction  was  which  your  lordship  did  pnt 
npon  the  seventh  section.  Therefore,  what  followed  must  have  been  applied  by  them 
PS  intended  to  convey  to  their  minds  yonr  lordships'  constmctiou  of  toe  seventh  sec- 
tion ;   and  if  it  did  not  convey  that  construutiou  they  must  have  boe;i  misled  by  it. 
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llMt  is  quite  clew.  Then  yow  kn^ahip  states  the  t«nns  of  the  sectioD,  &nd  refers  to 
the  title,  and  to  the  preamble,  maA  to  the  euTenlJi  anctioD,  and  then  yoar  lordt^hip 
reads  it.  Then  ot  tlie  iwttom  of  page  330*  the  qnestiou  which  yoar  lordship  proposed 
t«  state  is  mentiooeii,  not  exuctly  in  the  same  terms  iu  -ivhicli  it  was  ufterward  put, 
hut  in  terms  which  I  cannot  but  think  wore  less  diattnot,  t-o  nay  the  least,  thau  they 
should  have  been,  in  order  t4i  convey  a  true  and  correct  impressiuu  of  the  real  question 
at  issue.  "  Now,  a;entlemeu,  the  qaeatiou  that  I  shall  propwHe  to  you  is  thia  :  whether 
yon  thiuh  that  this  vetisel  was  merely  iu  the  course  of  building  for  the  purpose  of 
being  delivered  in  pursuance  of  a  contract,  which  I  own  1  think  was  perfectly  lawful ; 
or  whether  there  was  auy  intention  that  In  the  port  of  Liverpool  or  anv  other  English 
port  (and  there  is  curtaiiily  no  evidence  of  any  other)  the  vessel  should  be  equipped, 
htted  out,  and  furnished,  or  armed  for  the  purpose  of  Ekggresaion."  Now  I  quite  asree 
there  that  although  the  copulative  '.'and ''is  used,  in  ''  equipped,  fitted  out,  aod  fur- 
nished," you  have  the  diqiunotive  "or"  before  "aimed."  What  are  tiie  two  proposi- 
tions contended  for;  ana  what  is  the  alternative  stated  theret  Whether  they  tuink 
the  vessel  was  merely  in  a  oonrse  of  building  for  the  pur[Mise  of  being  delivered  in 
purauanoo  of  a  ooutroot  entered  into,  if  so,  perfectly  lawful ;  or,  on  the  other  hand. 
not  being  built  to  be  delivered  iu  pursoauce  of  (he  contract,  hut  to  be  employed  iu 
the  port  of  Liverpool  for  the  purpoee  of  oggreesiou. 

LosD  CinKF  Baron.  That  is  instead  of  nadinc  the  whole  verbiage  of  the  statute. 

Mr.  Attdrhut  Gbmebal.  No  doubt,  my  lord.  I  agree  that  to  read  ihe  whole  verbi- 
age of  the  section  would  not  have  thrown  any  light  upon  the  subjeat  te  any  one's 
mind.  I  think  what  might  have  misled  the  Jury  is  this:  there  seems  to  be  a  distinction 
made  between  a  thing  that  has  been  done  iu  parsuanoe  of  a  contract,  aud  that  which 
is  being  dune  for  the  purpose  of  aggrossioa.     The  jury  are  not  told  it  may  he  for  the 


tract  or  with  : 
Lord  Cmisf  Babon.  Nor  was  it  neeeasary  to  tell  a  special  jury  that. 
Mr.  Attornry  QBNBItal.  SpeAkiug  with  the  respect  I  unfelgucdiy  feel — 
Lord  Chiev  Bakok.  1  say  that  it  ia  not  usual  lo  this  court,  or  iu  other  04. 

law  conria,  to  expect  a  perfect  treatise  on  the  law  from  the  judge  presiding  at  the 

Mr.  Attobhby  Gbnbbal.  I  know  it 

taught  to  expect  ttom  your  lordship  ii,  —  .. „ ^ ^ —  —  - 

am  obliged  to  make  theee  obBervatfons,  and  although  it  would  be  ihr  from  me  to  offer 
any  ve^al  criticism  that  did  not  fairly  go  to  the  general  tendency  and  eubstonee  of 
the  ohorge,  yet  when  we  do  find  expreeaiona  of  that  sort  which  retjuire  explauatlon, 
and  not  only  once  but  reiterated  ofturworde,  and  an  ai>seuue  of  that  inatmction  which 
the  jury  were  taught  to  expect  ae  to  what  was  the  real  meaning  of  the  act,  I  think  we 
cannot  bnt  see  that  they  must  have  been  misled.  That  is  followed  by  a  passage  which 
enlarges  on  the  some  point,  and,  I  must  say,  contains  a  proposition  to  which,  with 
great  respect,  I  mnet  d^ur  m  exceedingly  inaccurate. 

Mr.  Bakon  Ckamkell.  How  would  you  understand  the  passage  yon  have  just  read 
if  the  second,  alternative  had  oome  first  1    1  leave  to  yon  the  qneation  whether  there 
u  the  port  of  Liverpool,  or  in  other  any  English  port,  that  the  vessel 


should  be  eqnipped,  fitted  out,  furnished,  or  armed  for  ibe  pnrpoee  of  aggressioi 
whether,  that  not  being  the  intent,  she  was  merely  in  oonrse  of  buildingior  the  par- 
pose  of  being  delivered  in  pursuance  of  a  contract.  In  that  case,  I  thii&  it  woidd  be 
perfectly  lawful. 

Mr.  Attobney  Oekkral.  There  could  he  no  posslhiltty  of  any  exception  being  taken 
to  the  correctness  of  that  view.  So  interpreted,  there  can  be  no  exceptitin  taken  to  the 
correctness  of  the  language;  but  your  lordships  will  see  that  the  language  as  it  stands 
does  not  express  that  it  was  to  be  a  contract  without  any  purpose  of  aAgresidon.  I  have 
no  doubt  that  might  have  been  the  jueanin^  of  the  learned  judge.  Bat  your  lordships 
will  find  iu  a  subsequent  passive  which  follons,  ol>servutions  are  mode  on  the  efficacy 
of  a  contract  in  this  country  which  I  must  take  exception  to  as  being  erroneous. 

Mr.  Baron  Channbll.  I  want  to  go  with  yon  as  yon  go  along. 

Mr.  Attorney  Qkxrral.  I  am  prepared  lo  acquiesce  In  what  your  lordship  has  s^d, 
Uiat  if  the  sentence  hod  been  inverted  and  the  words  added,  ''contract  without  Miy 
purpose  of  aggression,"  one  would  not  take  exception  iu  snbstance  to  that  Btat«ment ; 
because  tlie  words,  "for  the  purpose  of  aggrossion,"  might  have  l>een  perfectly  consist- 
ent with  my  argument  upon  the  statute.  But  now,  my  lords,  what  follows  is  certainly 
oalenlaled  to  make  that  rererence  to  a  oontrsot  reouivu  a  soiuowliat  difForent  sense,  in 
appeantnoe;  for  hia  lordship  goes  on  thus;  "That  ia  the  question.  Now,  with  remect 
to  the  anestion  of  building,  it  is  certainly  remarkable  there  is  not  a  word  said  about 
it.  It  IB  not  said  that  yon  may  not  build  vessels  for  the  belligerent  power.  There  la 
nothing  suggested  of  the  kind,  and  clearly  by  the  common  law  and  by  the  psasagcs  I 
have  read  to  you,  surely,  if  fiiom  Birmingham  eithsr  state  may  get  any  quantity  of 
destructive  ihstruments  of  war,  and  if  from  the  various  ports  of  the  kingdom  where 
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Snpowder  is  nudo,  tbey  ean  obtain  any  gnuitttr  of  that  dcatrnettTe  msterii^  wlif 
ftud  tbeynot  mt  lUpaT  WliTBfaoaldalups  alone  be  themselves  coDtrabuidf  Koir, 
geoUemen,  I  will  atate  to  yoa  WI15 1  pnt  the  question  I  did  to  tlie  attomev  nnetal ;  I 
•aid,  do  you  mean  to  say  that  a  miui  cannot  maice  a  vessel,  intending  to  sell  it  to  eitner 
_..,._  .._,„ .^-^ :-„  .-L —  .,  ..  ...-x  — ^h„^m  rivohlm  the 

.^ __         _  ,  )f  l^le8antisiiHlaT^inl- 

i,  tlie  aliip  Ii^e^odenoia.    "The  learned  attorney  ^neral,  I  own,  rather  to  my 


larreat  price  fOT  it  f  Is  that  mUavr^t"  That  is  the  veijeaaeof  IhegantisilBiaTTinl- 
dai^  the  aliip  Indepeadenoia.  "The  learned  attorney  general,  I  own,  rather  to  my 
sanirise,  declined  giving  an  answer  to  a  qnestion  wliich  I  thought  tktj  plain  and  very 


Intention  to  do  the  thing  which  the  aot  prdiibits,  then  I  do  not  say  that  it  is  nnlawflit, 
bnt  I  would  rather  meet  the  case  when  I  know  uie  circnioBtaDoee — and  I  take  It  tliat 
the  attorney  general  meant  this~-it  is  not  evety  oaae  in  -which  a  man  does  tliat  wMoh 
these  words  £Mribe,  wUob  1  sboaM  bepreparad  toadmit  tobelawlhl;  becaoMilhen 
may  be  au  aet  whleh  bee  such  «n  appeaianco,  bat  which  ia  really  the  reeoll  of  concert 
wltn  one  of  the  belligerents,  which  cornea  from  thetr  order,  and  ia  done  at  their  iuati- 

Ktiou ;  and  widch,  MthoDipi  it  has  tlie  elementa  which  are  there  mentioned,  may  also 
ve  c^ber  clunenta  which  will  very  mnch  alter  their  effect.    Therefore,  the  learned 


late  attorney  general  preEnrred  not  to  deal  with  a  case  which  he  said  was  mflbrent  from 
that  which  waa  then  tieftire  the  oooit,  reoerving  the  question  when  SQch  olrcamstanoea 
mi^it  ariae.  Perhaps  It  may  be  regretted  that  he  did  not  say  at  onoe  what  1  am  pre- 
pared to  aay  now.  that  In  the  eaae  ot  the  Saatissima  Trinidad,  it  was  held  that  such  a 
ship  mlshl  be  taken  abroad  for  sale,  provided  it  were  done  without  any  previooa  con- 
cert wiuk  any  intended  pnrdiaaer;  and  I  should  not  argue  that  this  statote  would 
Erevent  such  a  thing  as  that  beins  done  here.  Then  his  lordship  says  he  desired  to 
ave  his  mind  insmicted  by  the  leaned  attorney  generaL  "The  learned  attorney 
Mueral,  I  owik,  rather  to  my  sar|aise,  deelined  giTUig  an  answer  to  a  question  which  I 
thon^t  very  plain  and  veiy  dear.  Yon  saw  what  passed.  I  must  leave  yon  to  Judge 
wheUker  thue  was  anything  improper  in  die  manner  in  which  I  (so  to  express  it)  com- 
muned with  the  attcnney  general  on  the  law,  so  that  we  might  really  unuwataad  each 
other,  and  that  I  might  nave  my  mfod  instriicted,  fitted  ont,  equipped,  and  fnmisfaed, 
if  yoa  please,  by  the  contents  ofhis.  Ctotiemen,  the  learned  attorney  general  declined 
to  answer  that  question.  Bnt  I  think,  by  this  tune,  haviuc  read  to  you  these  matters, 
yon  are  lawyers  enough  to  answer  It  yourselves;"  that  is,  ne  bad  read  those  passages 
of  international  law  from  Kent  and  Story  and  other  txiolis.  "I  think  that  answer 
ought  to  be  '  Yes,  a  man  may  make  a  veaBol  f  nay,  more,  acooiding  to  the  anthtvity  I 
have  Just  read,  he  may  make  a  veeeel  and  arm  it  and  then  offer  it  tor  sale."  That  waa 
a  perfectly  acanrate  reference  to  the  authority  in  the  caae  of  the  Independencia,  for 
tliat  ship  which  was  the  snbject  of  the  sale,  and  of  thut  commercial  adventure,  was 
taken  ont  fnlly  equipped  and  armed,  and  even  with  the  crew  on  board  who,  by  a  trana- 
fer  of  their  engagenieuts,  afterward  remained  npon  her  as  a  ship  of  war.  80  that  It 
was  most  accurau  to  say,  he  might  not  only  make  the  ship,  bnt  that  he  might  make  it 
and  arm  it,  it  being  Dot  in  truth  Mdered  or  fitted  out  with  the  intent  of  being  employed 
for  warlike  operatKwa  In  the  aervioe  of  any  foreign  liolligereut,  becanse  the  foreign 
belligerent  was  no  party  to  the  fitting  out  or  arming  before  or  at  tbe  time  when  it  was 
goins  on.  His  intwition  was  not  formed  tlieu,  and  conld  not  exist,  and  the  penHm  who 
jooula  alone  have  any  intention  under  the  ciicnmstancea,  having  merely  a  mercantile 
intention,  took  the  commoditv  to  the  beat  market  he  conld  find  for  sale.  So  for  that 
wns  right.  Bnt  now  I  will  aet  your  lordshlpa  to  observe  what  follows,  which,  with  the 
sincere  respect  I  always  feel  for  his  lordsldp,  aeems  to  my  mind  a  proportion  which 
Iii«  lordship  would  now  desire  to  onoli^,  and  to  correct,  in  all  probabilfty;  bnt  whleb 
mnat  iiBvehad  a  very  misleadina  indoenceon  themindaof  thejory.  His  lordship  pro- 
ceeds thus;  "But  I  meant,  gentlemen,  as  Isaid  tbep,  if  I  had  got  an  afflrmatiTe  anawar 
to  that  queetion,  to  put  another.  If  a  man  may  mi^e  a  vessel,  nay  build  a  veaael  for 
the  purpose  of  raSering  it  to  either  of  the  belligerent  parties  who  is  minded  to  have  it, 
may  he  not  execQt«  au  order  for  Itf"  Now  observe,  my  lords,  that  would  be  the  same 
thing  which  he  might  sell,  that  is  the  ship,  and  the  ship  armed,  beeanae  be  may  make 
and  sell  the  ship  ready  armed  and  equipped:  and  of  course  the  question  will  relate  to 
the  same  matter.  His  lordahip  proceeds:  "Becanse  it  seems  to  me  to  fbUow  as  a  mat- 
ter of  coarse,  if  I  may  make  a  vessel,  and  then  say  to  the  United  Statea,  I  have  got  a 
capital  VMsel;  it  can  ea^  be  turned  Into  a  ship  of  war;  of  ooursel  havenot  made  it 
ashipofwaratpreaent.''    That  he  coold  not  do.    He  w  not  tbe  belligerent:  be  has  no 

Bwer  to  do  that.  "  WiU  yon  buy  It  f  That  is  perfectly  lawftd.  Wdl,  if  that  ia  law- 
1,  sorely  it  Islawfolforthe  United  States  to  say, 'Hake  us  a  vessel  of  snob  and  aooh 
description,  and  when  you  have  made  It  send  it  to  us.'"  I  take  exceptian  to  ttiat.  I 
say  that  is  absolute  pontive  error,  and  that  it  might  mislead,  sod  probably  did  mlalead, 
thejnryinamostmatwialdwree.  His  lordahip  had  said  be  was  gc^ngtotall  thou 
his  view  of  the  conatmcthm  ofthe  aeventh  clause  of  the  statute ;  bat  tbe  statute  strikes 
at  that^  while  It  daat  not  strike  the  other  ttanaaotlon,  provided  alw^i,  of  ooum,  it 
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'  was  dons  with  the  i»o)>ilrited  tntant ;  bacMue  th«  United  States  oorain;  into  tliia  eonn- 
trj  are  mutere  of  the  belUgSNtit  inteutloii:  there  ie  a  warlike  intention,  and  if  the 
United  Statee  send  here  and  eaj  to  a  ehip-lmilder  **  Make  no,  eqnip  and  fit  out  for  na,  % 
veastti  of  Buoh  and  snch  a  deeonptiou,''  to  ea;  that  beoame  he  mlgbt  do  It  ••  a  oommeri- 
dal  apecnlation,  and  take  it  abroad  and  aeU  it  to  them,  tiierefore  he  may  esecnte  tar 
tkem  an  order  for  it  here,  that  is  preoieely  to  eel  aride  the  dietinotion  which  the  atatnta 
Inttodaoee.  I  will  demoaBtrate  that  In  a  moment.  I  will  take  that  Tery  oaae  wf  the' 
Ind^teudencia;  if  that  had  been  done  nader  an  order  of  tbe  ((OTemment  of  Bnenoa 
AjTce,  at  Baltimore,  which  waa  done  without  their  order,  it  wonld  bave  olearly,  and 
beyond  poaslliility  of  doobt,  been  atrnck  at  b7  the  act,  lot  that  ihlp  waa  fdllf  aroied 
wben  alw  left  Uie  United  Blatee.  Andif  the  veaael  had  been  built,  equipped,  and  aimed 
undar  anoh  elrcoinstaiieca,  do  hnmau  being,  under  the  worda  of  the  ^erioan  atatnte 
or  tliia,  eoold  deny  that  toe  atatote  waa  violated.    The  prioolple,  if  fpKtd  for  anything, 

—  ..  ....  t..  .._..!   .i_.  ^ ._._    -'ff^f^  to aell,  aa •  oommatiial ad- 

th,  and  with  her  erew  on  howd, 
„  n  m^  do  in  that  way,  yon  may  aUo  do  in  tlila  eoontry,  ezeenta  an  Mdar 
for  the  same  ntaelefituti  tbe  Uuited  States  aaabdligerenl,  an  order  from  abdligtnnt 
for  a  Hhip  to  be  fnlly  anned  and  equipped. 

How,  my  lords,  I  say  that  there  is  poaitiye  error  in  that  passaf^  of  tbe  obatEe  of  the 
lord  chief  baron,  an  error  mort  inat«rlal|  whioh  moat  have  l>een  connected  in  the 
minds  of  the  Jnry  with  the  statement  which  his  lordship  had  previonsly  made  whmi 
first  adveitiDg  to  the  qnestion  saying,  "  It  is  neoeaaary  for  me  to  advert  to  the  aot  ttf 
Parliament,  in  order  to  tell  yon  what  is  the  constrnction  I  pnt  upon  the  seventh  aefr- 
tion,  which  we  alone  have  to  do  with  on  the  present  occasion.''  How  does  hie  lordalilp 
prooeedf  His  lordnhip  prooeeda  tlina;  "Now  the  learned  eonnsel  <»rtainly  addieaaed. 
themaelvea  very  much  to  thia  view  of  the  matter.  '  Bnt  If  yon  will  allow  this,  yes 
repeal  the  etatnte.'  Oeutlemen,  I  think  nothinv  of  the  kind.''  That  Is,  if  yon  allow 
the  same  thlnv  to  be  done  under  the  order  of  a  b^igerant  whioh  can  be  done  withont 
hie  order,  yon  do  not  repeal  the  atatute.  "  What  that  atatute  meant  to  provide  fin  waa, 
I  own,  I  think,  by  no  meana  the  protection  of  tlM  bdliBerent  powera.  I  do  not  tUnk 
their  protection  entered  into  the  heada  ot  those  who  named  thia  ataCote,  otherwise 
they  woold  have  aald.  Yon  ahall  not  sell  ennpowder,  yon  dkall  not  aell  gnna.  Then 
are  places  that  now  and  then  explode  in  duGaient  parts  of  tlie  Unsdom  no  doubt,  vid 
which  would  have  eompLUnedyeiyheavilyif  thcj  had  said.  Ton  analL  not  aell  powder, 
yon  ahall  not  aell  armal  Why,  all  Birmingham  wonld  have  been  in  anna.  But  the 
ol^ect  of  tfaia  statute  ia  thia— -wa  will  not  hare  oni  porta  in  tUs  country  anttjeet  to 
puaeibly  hoatile  movements.  You  ah^  not  be  fitting  iqi  at  one  doek  aTSsael  aqnimisd 
and  ready,  not  t>eiDg  completely  armed,  bnt  ready  to  go  to  aea ;  and  at  another  doek 
close  by,  be  fitting  np  another  veaael,  and  equipping  it  In  the  same'way,  which  might 
come  hito  hoatile  communication  immediately,  poaribly  b^ne  they  left  the  port.  It 
would  be  very  wrong  if  they  did  ao;  bnt  Itia  a  poasibility.  Now  and  thMk  It  has  hap- 
pened, and  t^t  haa  been  the  oecaaion  of  this  atatnte,  no  donbt."  That  last  remark  ia  ' 
merely  an  illnatratton ;  bnt,  obaerve,  his  loidaUp  uses  it  In  oonnection  with  thia  remaA- 
able  atntentcnt,  that  whatever  might  be  lawniUy  sold  abroad,  if  taken  abroad  as  a 
mere  eommereliil  adrentnrcy  may  be  lawftilly  made  bete  nnder  an  order  bmu  a  belli- 


whlch  the  jnry  were  tangfat  to  eipeot,  ni 

..1.. .; —   — I _i — f ±  a  wrona  one.    nui  inen  wnac  louowe 

Mto  the 
pnipoee  for  which  this  ship  was  intended.    He  aava.  "WelL  if  that  ia  ao.  1« 
what  ia  the  condition  of  tills  vesqeL    The  v 


vice  she  was  intended  for.    If  it  beoame  a  matter  of  Importance  to  decide  that,  it 
would  be  a  question  for  you  t4i  decide,  whetlier  it  amounted  to  more  than  a  strong  lua- 

Sioion,  or  whetlier  it  was  so  made  ont  to  your  entire  satlafkctioii  so  as  to  Joetiiy  a  rer- 
let  in  that  direction.  But,  gentlemen,  I  do  not  propose  to  pnt  that  to  yon."  So  that 
is  lordship  did  not  propose  to  put  to  them  what  we  say  waa  the  whole  qaeation  in  the 
lae,  namely,  whether  this  ship  waa  intended  fbr  the  beUlgflrent  aervloe  of  the  eonfM- 


erates.    And,  obvionalyi  the  J1U7  moat  have  thought  the  reason  why  hia  loriaUpdld 

" -^  em  was,  thrt  it  waa '—*-*•-      -^' -^  - -- 

illioerent  In  this  o(        ,,  „ 

statute,  if  m  might  have  taken  abtoad  tar  sale,  as  a  speonlatlon  tot  hlmaelf,  the  si 


it  propose  to  put  that  queaoon  to  them  was,  thM  it  waa  lawftil  (or  a  ship-boildca  to 
execute  any  o^ex  whatever  for  a  belligerent  In  this  oonntry,  notwithstandlnf  '^  ~ 

statute,if  mmight  have  taken  abtoad  nr  ~~'~ 

'  kind  of  goods  independent  of  the  statate. 

IjOBV  Cbibv  Babon.  You  will  find  that  that  la  quite  inconsistent  with  the  qnestion 
that  was  ultimat«^  pat. 

Mr.  ATTOurar  CfxiaRAi.  So,  my  lord,  I  think  not 

LuBn  CuiKF  Babok.  I  believe,  utterly.  /"",,.,„  I ,. 

DigirizedbyVjOOQlC 


Hi.  Attormby  Obnbbal.  Yoar  lordehip  is  perfisctl;  well  aware  tba,t  there  oi 

which  ahow  that,  where  the  interpretatioa  of  an  act  of  Farliomenl  is  luvulvetL 
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Mr.  Attorney  Gknkrai.  I  know  jam  lordship  intended  it  so. 

LOBD  Chief  Babon.  The  practice  in  this  court,  ss  1  have  already  observed,  is  not  to 
proceed  in  the  coarse  which  tou  are  now  pursuing.  I  do  not  mean  further  Ui  iibjeot  to 
it.    The  question  is,  was,  at  last,  titt  true  ^neation  in  tlie  cause  put  to  tiie  jury  I 

enl  is  iuvu 
iitecprstotil 
J,  that  you 
goug  H>  tell  the  Jury  what  the  construction  was  which  you  were  going  to  put  upon 
the  seventh  section ;  still  I  think  it  might  have  been  cKpeoted  that  the  pbject  of  the 
nmarka  which  pmoeded  the  qu<»tion  nut  to  the  Jury  would  be  to  explain  that  con- 
stractiou.  I  say  that,  after  those  cemuks,  the  jury,  not  having  received  auy  information 
from  your  lordship  as  to  what  was  the  eonatnietion  except  uom  the  passages  which  I 
comment  upoo,  and  to  which  1  ol^^ot,  most  have  nndetstood  the  gBiieml  net  of  Farlio- 
inenb  in  which  your  lordship  pat  the  c|nestlon,  in  the  light  of  that  coiunientary  upon 
it  which  the  jury  enmiosed  your  lordship  1^  been  waiiiug,  and  which  I  must  take  the 
liberty  of  uying  we  tnonght  yon  had  moda,  and  which  I  believe  evury  pentou  I'ligaged 
in  the  cause  also  thought  bod  been  made.  Your  lordship  says:  "But,  gentienien,  I 
don't  propose  to  put  it  to  you,  nor  do  I  tbiuk  it  north  while."  I  think  th«rB  was  a 
positive  error  in  not  putting  that  queetiou  to  the  jury.    We  had  a  right  to  have  the 

J  location  put  to  the  jury  as  to  what  service  she  was  intended  for,  and  undoubtedly  yonr 
ordslup  did  not  intend  to  put  tti at  question.  Yuu  told  the  jury  that  you  did  not  think  it 
necessary  to  put  Uiat  qneation.  That  would  make  them  understand  that,  under  the 
general  terms  of  the  question  finoUy  put  in  the  words  of  the  statute,  your  lordship  did 
~"it  intend  to  put  that  to  them.  Then  your  lordship  goes  ou  to  say:  "  Geutlouiun,  I  do 
>t  propose  to  put  tliat  to  yon,  nor  do  I  thiuk  it  worth  while  to  follow  the  learned 
aucial  UuDUg'    "'        '   '         '  '  "  "'  ->,,,,. 

•hat  he  prove 
aSect  nnon,  the  real  queey<ni  in  this  case,  which  I  take  to  be  this:  Was  the  vessel  boilt. 


attorney  geueial  through  the  whitewashing  of  Clarence  Randolph  Youee;  because, 
after  aU,  what  he  proved  eeems  to  me  to  have  the  least  possible  oounectiou  with,  c- 
~    '  nnon,  the  real  queey<ni in  this  case, I"*"'  ''■■-■'-'■■"'-  > .    .. 

IS  it  merely  in  coarse  of  boildlng  1" 

Ix>iu>  CmsF  Baboh.  There  must  m  some  mistake  there. 

Mi.  Aitormey  Okkeiui.  I  Uiink  there  probably  is  a  mistake. 

Lord  Chist  Bukih.  1  am  sure  1  did  not  express  myself  so. 

Mr.  AiTOUNEV  QEMEiuz.  Thsu,  uy  lord,  I  will  not  dwell  fntthor  on  that.  I  am 
snie  it  did  not  express  the  meaning  that  your  lordship  intended  to  convey,  and,  there- 
fore, it  is  not  necessary  for  me  to  say  anything  further  upou  it.  I  will  not  dwell  upon 
that,  beoanse,  of  course,  tliat  would  be  correct*^  by  the  form  in  which  the  question  was 
flnoUy  put.    "  Now,  gentlemen,  I  present  the  natter  to  yon  in  another  point  of  v' 

Kowhore ..  _^.-.- ,._^  ..._..,.. .,    ..... 

hitended  t              , ,  ... 

but  no  one  reading  the  words  which  I  am  going  to  read  (and  which  1  am  sure  is  not  an 
inaccurate  expiession  of  what  fell  from  youi  Tordship'a  lips)  would  understand  them 
with  the  important  quolidoation  with  whioh  we  now  know  they  were  meaut  to  be 
nudeistood.  They  are  tkese:  "Now,  gentlemen,  I  present  the  matter  to  yon  iu  another 
poiAt  of  view.  The  ofienee  sgoinst  which  this  information  in  directed  ia  the  equipping, 
nindsliing,  fitting  out,  or  aiming.  Oentlemen,  I  have  looked,  so  tliat  I  misfit  nut  go 
Wtaiitf,(aBwe&avetbeadvantageof  having  it  here,)  at  Webster's  American  Dictionary, 
a  w(^  of  the  greatest  leuning,  reBeansh,and  ability;  no  one  caucomptain  that  1  refer 
tvtiiat.  It  wpears  tbei«  that 'toeqnip'  is 'to  fuiuish  with  arms,' in  thecaaeof  aahip 
eapeoially  it  is  '  to  fomisli  and  complete  with  arms.'  Tliat  is  what  is  meant  by 'eqaip- 
pino.'  'Vuruish'  is  given  in  every  dictionary  as  the  same  tiling  as  'oquip.'  To  'fit 
out'  is  '  to  fiimish  and  supply '  as  tu  Ht  out  a  privateer  i  and  I  own  that  my  opinion  is , 
that  'equip,'  'furnish,'  'Ut  out,'  ur  'arm'  all  mean  precisely  the  same  thing.  I  do  not 
mean  to  say  that  it  is  absolutely  necessary,  (and  I  think  that  the  learned  attorney 
general  Is  right  iu  that,)  it  is  not  perliapa  necessary,  that  the  vessel  should  be  armed  at 
all  poinle."    If  that  laoxuage  is  aouorate 

Lord  Chief  Bason.  There  it  is  oertainly  Inaoourate. 

Ur.  Attoriiey  General.  Well,  if  year  lordship  says  so,  I  am  not  in  a  position  to 
veri^  tiie  loUgnage  of  the  report. 

txiRD  Chuv  B^on.  Thu  olflect  of  that  part  of  the  summing  ap  was  to  point  ont  that 
»  case  which  the  attoru«^  geiieral  obaetved  apou  In  his  reply,  ud  which  raised  a  di»- 
tlMtlou  between  "  fitting  ''and  "  anniug"  was  eorreetly  decided. 

Mi.  Attorney  Gsnebai.  Your  loidsldp  willpaidMi  lue. 

Lord  Chief  Baron.  Just  let  me  proceed.  I  hod  stated  my  opinion ,  but  I  did  not 
1^  that  down  as  law.  1  intended  to  convey  to  the  jtiry  that  that  was  my  opinion,  but 
I  read  to  Uium  tliu  lau^oi^o  from  the  dictionary  to  assist  tbem  iu  maiiiug  oat  tlie 
meaning  of  the  words  uii  themselves.  I  expressed  my  opinion  and  nothing  more,  but 
then  I  meaut  distinctly  to  point  ont  that  I  adopted  the  American  decision,  tliat  tiiwe 
might  be  a  fitting  out  without  any  aiming  at  all,  and  that  so  br  tlie  two  words  did  not 
neoessatily  mean  the  some  thing.  /  -  r 
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Ht.  Attorkky  Gukeral.  We  know  from  your  lordahtp  moat  aconistely  what  yam 
lotcUhtp  ineanl  to  coQvej. 

Lord  Cmisy  Barok.  And  what  I  said. 

Ur.  ArroitNsr  Obheral.  Yonr  lord^ip  will  pudon  me  for  reminding  yon  what  was 
tbe  understanding  at  the  time. 

Lord  Chibk  Baboh.  Whatlsald  was  that  the  Jary  In  tliata&Mfinind  that  the  tmwI 
was  Bctunll;  fitted  onl  although  not  armed. 

Ur.  Attuknbt  Obnbrai_  Are  the  worda,  "thoneh  not  anned,"  there  T 

Imkd  CBiEt-  Baron.  They  are  in  the  report,  and  they  are  stated  in  the  conree  of  the 
oaae.  Every  time  that  a  mutter  ie  mentioned  yon  cannot  repeat  all  that  belongs  to  It. 
It  was  perfectly  well  known  and  stated  that  in  that  oaae  the  vesMl  wai  fonnd  to  be 
equipped  and  not  armed.  It  is  not  necessary  to  obeerve  further  npcn  that  now.  "They 
Ibnnd  bo  most  properly,  for  she  aetnolly  saUsd  away  with  her  captain,  who  afterwMd 
turned  her  into  a  privateer  and  she  went  awav  in  a  f;reat  niBaaore  fitted,  iiie  jmT 
found  that  she  was  fitted.  The  queetion  is  whether  yon  think  this  TesBel  was  fltteO. 
Armed  she  certainly  wae  not."  And  the  other  was  not  armed.  The  Jury  were  awaie  of 
tiiat  if  they  were  attending  to  whtft  was  ^ing  on,  because  it  wae  part  of  the  stotemmt 
In  that  case  that  the  TesseT  was  not  armM. 

Mr.  Attokmby  Oenkbal.  I  beg  to  aoqulGsoe  in  your  lordship's  explanation. 

Lord  Chief  Bibon.  "Armed  she  certainly  was  not,  but  was  tliere  an  intention  thst 
■be  shonld  be  fnmished,  Qtted,  or  equipped  at  LiverpoolT"  The  Information  contain-  , 
ing  nothing  abont  arming  at  all,  it  would  have  been  improper  to  pat  anything  about 
the  arming  of  the  Alexaodia.  The  question  which  I  pnt  was  this :  Was  there  an  inten- 
tion that  she  should  be  fumlBbed,  fitted,  or  equipped  at  Liverpool  T 

Mr.  Baron  Bramweli.  1  do  not  know  whether  my  lord  will  agree  to  this  as  the 
correct  view  of  his  summing  up,  but  it  seems  to  me  that  he  in  ^ect  said,  it  is  not 
nec««aary  thnt  the  Teasel  shonld  be  armed,  but  she  must  have  an  equipment  of  a  war- 
like charsclcr,  so  that  what  yon  have  got  to  consider  is  whether  ahe  waa  equipped  in 
that  sense.  That  seems  t«  me  to  be  tbu  effect  of  my  lord's  summing  up.  Do  you  think 
It  was  other  than  thatt 

Mr.  AiTORNKY  Ormebai.  Your,  lordship  will  see  what  we  uoderstood  by  It  if  jon 
will  look  at  wliat  fell  from  myself  joet  toward  the  close  of  the  observatioDS  at  the  end 
of  the  report,  after  we  had  handed  up  a  paper  putting  down  tbe  points  which  we  thought 
had  been  ruled,  and  to  which  we  took  objeotlon.  One  waa  to  the  effect  that  a  war- 
like armament  was  necessary;  and  your  lordships  will  observe  I  said,  "Your  lordship 
■aid  the  woids  were  the  same,  that  every  one  of  the  words  renui red  a  warlike  armament 
at  Liverponl."  Tbat  is  what  we  certainly  understood  his  lordship  to  say.  I  cannot 
bnt  think  that  the  reference  to  the  dictionary  and  the  statement  of  his  lordship's  opia- 
ioD  was  unfortunate,  if  hie  lordship  was  relying  on  tlie  recolleetton  of  the  Jnry  of  the 
caae  cited  trom  Peters ;  in  wtiich  it  appealed  in  tbe  report  that  there  was  not  any 
arming. 

Mr.  Baron  Brauweix.  I  do  not  nndeistoDd  mr  lord  to  saj,  tbat  he  did  not  glre 
the  Jury  to  undeistaud  that  the  equipment  mnet  be  of  a  warlike  character.  I  under- 
■tand  tny  lord  to  say  that  bo  did  make  that  statement.  He  eaid,  in  effect,  "  If  my 
prirate  Jndgment  governed  this  matter  I  ^ould  say  that  the  words  are  identical,  and 
that  tbe  case  could  not  be  within  the  act,  unless  the  ship  were  armed,  but  I  will  not 
t«U  roa  that,  because  there  seems  to  be  a  doubt  about  tt;  still  I  tbiuk  it  must  be  a 
warlike  equipment ;  but  that  is  for  yon  to  say." 

Mr.  ATTOiiNXV  Oenebai.  If  that  is,  the  view  which  your  lordships  will  take  of  the 
meaning  of  the  snioming  tip,  then  if  by  "warlike  equipment"  was  underBlooil,  as  I 
think  tbe  jnry  mast  have  underslood,  an  equipment  distinct  tnim  anything  in  the  stnio- 
tnre  of  the  vessel,  and  not  to  be  ooneidered  as  a  warlike  eqaipnient,  unlees  distiuctively 
of  that  character,  although  the  purpose  and  character  of  the  Teasel  wse  proved  ta  be 
warlike,  then  I  except  to  that  as  an  erroneous  direction.  His  lordship  siud  in  effect  that 
he  did  not  propose  to  put  to  the  jury  the  qneetiou  for  what  enTvieo  it  was  intended. 
Yonr  lordship  will  recollect  tbat.    That,  of  course,  was  as  gcioil  aa  telling  tbe  Jnry. 

Loud  Chibf  Baron.  Thnt  is,  for  what  parpoee  it  was  ultimately  intended. 

Mr.  ATTonNSY  Gesbral.  The  word  "ultimately"  was  not  need.  I  do  not  think 
that  your  lordship  oonld  have  meant  "ultimately,"  as  distinct  froni  Immedialoly,  for 
this  reason,  tbat  all  tbe  eyidence  tended  to  show  that  it  was  a  contract  hy  the  agenta 
of  the  Confederate  States  at  Liverpool  for  ttus  veAsel  to  be  built,  and  equipped  as  far 
as  she  could  be;  there  was  do  evidence  to  raise  any  question  of  aoytbioglikea  remote 
or  nndecidt-d  intention  in  the  case.  Your  lordship  said,  iu  effect,  that  tbe  question  of 
what  service  she  was  iatended  for  was  inmiaterial ;  and  it  was  not  proposed  to  be  put. 
I  take  the  rating  to  have  been  thin,  Oeotlemen,  you  may  believe  that  this  ship  was 
ordered  by  the  Confederate  Statos  of  America,  as  a  gnnboat  for  this  service,  but  nnleaa 
you  believu  that  she  was  intended  to  leave  the  jwrt  of  Liverpool  with  an  equipment 
of  80  distinctively  a  warlike  character,  additional  to  those  you  find,  as  would  enable 
her  at  once  to  commit  hostilitieis  then  she  ie  not  witiiin  the  act.  If  that  is  yonr  lord- 
ship's ruling,  we  hombly  except  to  it  as  ertttneons  iu  law.    And  I  thinlc,  that  althoogh 
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.JO,'  ftftor  BtatlDK  the  eTldeneo  of  Captain  Inglefleld,  in  which  the  report  «ttribnte»io 
bi«  loidghip  what  I  do  not  Teootleet  bavliig  heard,  and  I  do  not  think  his  lordship  did 
•0  imj.  Captain  Inslefield  said,  "It  was  probably  aa  St  for  a  yacht  u  any  vpeael  that 
waa  erer  baat."  Mott,  1  think  the  word  "  yacht "  there  ia  an  error,  becaote  I  am  gore 
his  lordBhip  did  not  intend  to  miBrepreBent  the  erldeuce.  I  think  it  Bhonld  IiAve  been 
•  ship  of  war, »  gnnboAt,  or  loiDetUng  of  that  kind.  The  evidence  ia  morel]'  this,  It 
mil^l^paasibl;  be  need  M  a  jMht,  not  tbftt  It  la  well  adapted  for  tbafrpnrpoie;  I  think 
tbere  la  •ome  mistake  in  that  Then,  after  atating  the  effMt  of  Captain  Inglefield'i 
evidence,  Us  Itvdsbtp  proceed*  tJina,  "In  iluirt,  what  he  makes  oat  is,  that  she  might 
have  betni  ballt  for  a  yaobt  or  might  hav«  been  bnilt  as  a  Teasel  oapable  of  beinji;  con- 
verted into  a  war  vessel."  HU  lordahln  muM  be  nndontood  to  mean  what  the  witneas 
■aid,  not  being  obuged  from  a  yacht  into  a  ftnnboat,  bnt  beiug  made  a  complete  wnt 
-vessel  by  going  flirther,  and  adding  lometlilng  which  hjsd  been,  aooording  to  the  original 
design,  inlentUd.  "  Bnt  was  there  any  intention  that  the  port  of  Llviiiiiool  Hliould  be 
made  the  port  of  dBpartnre  for  the  veaeel  in  that  ocmditton  V 

Ux.  Bakon  Chanmeu.  That  is  preceded  by  the  words  "bnt  the  qnestion  is." 

llr.  Attorn KT  Genebjl.  "That  she  shonld  be,  in  the  language  of  the  act  of  Parlia- 
ment, either  equipped,  Aimiahed,  fltt«d  oat,  or  armed,  with  the  intention  uf  taking  part 
,  in  any  contest."  If  that  meana  immediately  taking  part  in  any  opnteet  and  betng  in 
a  dtnation  to  do  so  at  the  time,  it  carreapondB  certainly  with  the  interpretation  wUch 
Hr.  Baron  Bramwell  has  snggeated,  "Tliat  there  was  a  knowledge  that  very  likely  ske 
wonld  be  so  applied  there  can  be  no  donbt,  as  there  la  when  persons  send  gunpowder." 
I  think  I  am  entitled  to  say  that  the  evldenee  was  that  the  Confederate  Stat«a  had 
(»dei«d  her  aa  agonboat.  Itlsnota  question  of  greater  or  less  likelihood,  because 
persons  do  not  ra^  ships  of  war  except  t«  nse  them  m  ships  of  war. 

Hr.  BiROM  Bkaxwxll.  I  take  It  that  this  portion  of  the  snnuning  np  ia  fhvorable 
to  yon:  1  think  It  Is  veiv  mnch  so.  It  says  In  effect,  you  may  almost  take  it  for 
gnnted  that  eveiything  eue  is  made  ont;  yon  m^  take  it  fur  granted  that  she  was 
tat  the  Confederate  States,  and  was  nltinuitely  to  be  applied  as  a  sltin  uf  war  for  the 
nse  of  the  Coafoderat«  6Ut«s,  bnt  was  she  dttod  ont  for  that  pnrposet  In  niy  opinion 
that  Is  leaving  the  qnestion  rather  fitvorably  to  yon.  He  says  if  yon  simply  find  this 
vessel  waste  De  fitted  ont  as  a  vessel  of  war  at  Liverpool,  then  I  think  yon  ho')  bettor 
find  your  verdict  for  the  Crown. 

Lord  Chiep  Baron.  I  certainlj  never  iotended  to  make  any  doubt  whatever  that 
dm  was  Intended  fbr  the  Confederates. 

Mr.  Baroh  Bbaiuweli.  It  assumes  that  you  had  eatabliahed  that. 

Hr.  Attorkbt  Obnkrai.  That  aaaisU  my  argument  exceedingly,  because  it  enables 
me  to  take  that  as  a  starting  point.  I  think  that  his  lordship's  mling  amoiinte  to  this, 
aasaming  that  this  ship  was  bnilt  under  the  orders  of  the  confederate  belligerent 
government,  for  their  service  as  a  gnnboat,  yet  looking  at  the  evidence  of  what  she  Is 
now,  if  you  do  not  believe  that  sbe  Is  to  iwieive  further  equipments  on  board  whieh 
will  enable  her  to  t^e  part  in  a  oonteat  as  soon  as  she  leaves  the  port  of  Liverpool, 
Uien  she  Is  not  within  tbs  act. 

iti.  Bahon  Brauvell.  If  I  may  be  allowed  to  say  so,  my  lord  may  be  wrong  in  the 
view  he  took  of  the  act  of  Parliament,  but  in  my  opinion  nothing  can  be  more  &vor- 
able  than  the  snnuninK  up  fi>r  yon.  "That  there  was  a  knowledge  that  very  likely  she 
wonld  be  so  applied  there  can  be  no  doubt,  as  there  is  when  persotis  send  iiowder."  I 
have  no  doubt  that  the  word  "  send "  sbonld  be  "  sell."    "  I  take  it  fbr  granted  that 


thra«  are  agent«  on  both  sides.  One  openly  bnying  every  inanition  of  war,  (and  they 
have  a  right  to  do  It.)  and  the  snbjects  of  this  conntry  have  a  right  to  sell  to  them, 
and  openly  carrying  tliem  away ;  the  others  bnjring  wherever  th^  can,  and  probably 


endeavoring  to  take  the  blockade  or  to  smnggte  in  some  way  or  otner."  It  is  manifest 
that  my  lord  aamOoed  that  everything  was  made  ont  in  year  fevor,  excepting  the  one 
qnsstlon  of  whether  there  was  an  IntNition  in  some  port  <n  this  ootutry  that  she  shonld 
be  equipped  so  as  to  be  Id  a  warlike  condition  when  she  left. 

Hr.  BaromCbaxnui.  TherelBaseeoDdp«ngraphatpageS33.t  I  do  not  understand 
the  Lord  Chief  Baron's  niling  in  that  way.  m  is  dealing  with  the  question  of  fhot, 
which  he  thinks  right  to  leave  the  Jnry.     He  says,  "I  do  not  know  what  conclusion 

Ka  wonld  come  to  as  to  what  service  she  was  intended  for.  If  it  became  a  matter-of 
portanoe  to  decide  tliat,  it  wonld  be  a  qnestion  for  you  to  decide  whether  it  amounted 
to  more  than  a  strong  enspiclon,  or  whether  it  was  so  made  out  to  your  entire  satis&o- 
tion  as  to  Justi^  a  verdict  in  that  direction.  But,  gentlemen,  I  do  not  propose  to  pat 
that  to  yon."  Do  vou  understand  by  that  that  his  lordsbip  meant  that  the  question  did 
not  arise,  or  that  the  fkcts  were  so  clearly  in  fevor  of  the  Crown  that  it  was  unneoea- 


*  Set  top  at  page  13D. 
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ot  impoitanee  to  decide  that, "  it  wooU  be  *  qoettioo  for  yon  to  d«eid«  whethet  it 
amonnted  toiDoretluuiaatroiigsniplcionior  whether  it  wtuso  mkdeoat  tOTonreutiTe 
■AtiafMtioii."  That  does  not  aeem  like  the  Ungnage  which  would  be  owd  if  hit  lotA- 
ship  had  meant  to  mj,  the  evidence  appear*  so  ^ear  that  yon  will  notentert^nadonbt 
npon  the  enbjeot. 

LoBi»  Chikt  Bahon.  I  have  nothing  to  do  with  that 

Mr.  Babon  Bkamwell.  Mr.  Att«meT<  let  me  call  yonr  attention  to  the  laat  aentenoe 
bat  one  of  mj  iaiA'i  Bamming  np :  "If  yon  think  the  object  wae  to  ecnlp,  fhrolih,  fit 
oatj  or  arm  that  veesel  at  Liverpool,  than  that  is  a  snfflcient  matter,  U  70a  find  that, 
find  for  the  Crown."  That  aoaomee  that  all  the  other  reqoiattei  for  a  verdict  for  the 
Crown  were  eatabliihed. 

Hi.  Attorney  Gkkkrai.  Unleen,  my  lord,  it  is  to  be  Interpreted  a«  in  Rnhstunoe  a 
direction  which  necessarily  leads  to  an  adverw  oondnaion  to  the  Crown,  that  Us  lord- 
■hip  did  not  think  It  was  reqoisite  to  go  into  the  other  potnta. 


f Dry  to  aappoBo  that  that  qneation  did  not  adae,  then  tliey  would  nudentand  the  way 
in  which  he  leavee  the  qoestiou  at  last  aa  a  leaving  that  ezoladea  that  oondderatioa. 

Mr.  ArroRNBT  Oexrral.  I  own  that  ia  tha  way  I  viewed  H,  and  view  It  still,  la  the 
inteniretatlon  of  thoae  worda.  I  think  the  Jury  wonld  natoially  so  nndentand  it,  In 
the  mial  words  his  lordship  nsea,  althoagfa  no  one  ean  s^  ttiat  leaving  the  qaeetlon  in 
the  terms  of  the  act  of  Parliament  is  not  right,  provided  those  t«nn«  have  been  prop- 
erly explained  as  far  bs  the;  should  have  Men ;  yet  when  yon  see  there  was  no  other 
explanation  preoedlug,  oi:copt  that  nhich  we  have  seen;  and  again,  the  opposition 
bMween  equippiuK,  fnmishing,  or  flttin^c  out,  or  annlng  the  vessel  at  Liverpool;  or.  on 
the  other  hand,  "  If  ^ou  think  the  nl^eot  really  was  to  baild  a  ship  in  obe<uence  to  an 
order  and  in  oompliauce  with  a  contract,  leaving  it  to  those  who  honght  it  to  make 
what  nse  they^  tboaght  fit  of  it,"  I  think  the  Jory  wonld  natnrally  sappose  that  the 
knowledge  which  the  builder  and  eanipper  mi^ht  bave  of  the  Intention  of  the  ooufed- 
•rate  government  was  immaterial,  it  their  business  was  simply  to  snpply  an  article  of 
trade. 

(Their  lordships  consnlt«d.) 

Hr.  Babon  Bramwkll.  I  shoold  think  if  your  oonstraction  of  the  act  is  tight,  that 
there  was  practically  a  misdirection,  beoaiwe  there  Is  no  donht  that  the  praotloal  effect 
of  the  direction  was  that  the  mere  equipping  was  not  snlBctent. 

Hr.  Attoiuiey  Gkverai.  That  is  rather  my  own  feeling,  and  we  bad  never  wished  to 
raise  it  in  any  other  form. 

Hr.  Baron  Bramweli.  Wonld  not  that  save  von  the  tronble  of  minutely  criticising 
words  which  are  most  wondertblly  well  reported,  althoogh  not  with  strict  verbal  accn- 
lacyT    Ii  f"'  o"^!  Bi"  satisflcd  that  this  word  "send"  shMild  have  been  "  seU." 

Lord  Cbikv  Baron.  Tbat  is  not  the  only  inaocnraoy. 

Hr.  Attornzy  Genrrai-  Fortanately  I  cad  come  to  the  terminatJOD  of  what  I  was 
going  to  say;  and  there  isonly  one  other  remark  whtchl  will  make,  and  then  leave  it  In 
your  lordships'  hands.  I  aannot  help  thinking  that  the  laetwiwdaof  his  lordsh^'s 
summing  np,  in  which  the  qnestlon  is  finally  stated,  might  be  misnndervtood  by  the 
Jut;  in  Siis  way :  they  might  be  led  by  them  to  think  that  they  were  to  look  at  the 
DnfldeT,  whether  his  otjeot  was  to  eonip  and  arm,  or  to  bnild  In  obedlenee  to  an  order, 
and  in  compliance  with  a  contract ;  ue^nse  yoar  lordship  will  obaerve  that  tboee  last 
wmde,  which  are  opposed  to  the  others,  could  apply  to  the  bnilder  only;  tlwy  conld 
have  nothing  to  do  with  the  confederate  government  and  their  wenta :  leaving  it  as 
if  the  only  mateiial  intention  was  that  01  the  builder,  whether  the  hnuder  Intended 
something  hostile,  or  meant  to  execute  the  order  in  the  way  of  trade.  I  tbink  the  jury 
may  so  have  understood  the  words,  and  that  it  wonld  beanatnralconstrnotion  of  tbem, 
having  regard  to  tbe  other  passages  in  the  charge  to  which  I  have  adverted  and  which 
rhave  laid  so  much  stress  upou.  I  am,  however,  satisfted  with  the  way  in  which  it  is 
put  from  the  b«nch ;  and,^  ii  my  argument  upon  the  law  Is  right,  that  will,  of  course, 
be  all  that  I  desire  to  establish. 

Kow,  my  lords,  I  shall  fortunately  have  bnt  little  to  say  npon  the  remaining  pui:  (^ 
the  caae.  Hy  Wnied  friend,  Hr.  Hellish,  is,  I  tbink,  wrong  In  his  law,  as  to  its  not 
being  competent  to  the  court  to  give  a  new  trial  in  a  esse  of  this  description  on  the 

Cund  of  the  verdict  being  against  evidence.  Hy  lords,  the  authoritiee  may  seem  to 
meagei',  but,  such  as  t^y  are,  they  tond  to  show  tbat  in  the  cases  to  which  they 
apply  &e  role  is  a  somewhat  arbitrary  one ;  tbat  is  to  say,  that  the  defendant  may  bave 
a  new  trial,  bnt  the  plaintiff  cannot,  for  that  is  what  it  amounts  to. 

Hr.  Baron  Bramweli.  Allow  me  to  put  this  gnestion :  supposing  my  lotd  was  right 
in  the  quBstlon  which  be  put  to  the  jury,  and  that  you  are  wrong  Ci  your  explanation 
of  the  statute,  wonld  you  stiU  say  that  the  verdict  was  against  the  evidence  i 

Mr.  Attornky  G£SEKau  Yes,  my  loid,  and  I  think  so&r  this  reason 

Ur  .Babon  Bramwell.  Yon  think  there  was  good  evidence  of  an  intention  for  warlike 
equipment. 
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iSt.  Attormzt  Oenkiui.  I  think  there  was,  and  I  will  tell  your  loniahips  in  a  feir 
worda  why. 

Ht.  Babom  Channeu,,  Do  jon  xothe  leD^hofsayioK  that  the  learned  judge  alionld 
bave  told  Uie  jnt;  (hat  If  the;  iMilteved  the  erideuce  tuey  were  bound  to  find  for  Uie 
Crown  f 

Mi.  Attornbt  Gbhekai.  No,  id;  lord,  I  do  not  say  the  learned  jndge  vaa  bonnd  to 
tell  them  that;  bnt  what  I  mean  to  tay  ii  this,  Ibat  having  reeam  to  the  manner  in 
which  in  tlie  cbai|[e  the  qneotion  nf  eqnipnient  had  been  treMed,  the  Jury  would  be 
aatnTallj' led  to  suppose  that  another  and  a  different  kind  of  proof  or  warlike  eqaipment 
was  to  be  eipecteo  than  that  which  wae  given,  aod  that  the  inteotiou  so  to  do  most 
be  hronght  homo  to  the  builder.  Perhaps,  my  lord,  it  would  be  oa  well  that  I  should 
moke  the  few  observations  1  liave  to  make  upon  the  evidence  with  i«8poct  t-o  that. 

Mt.  Baron  Br-imwell.  1  shonld  very  much  like  to  liear  them. 

Mr.  Attokney  Gknerai-  There  was  a  gunboat  in  eonrse  oif  ooustraction.  My  fHend, 
Sir  Hugh  Cairns,  In  bis  commentary  npon  the  evidence,  attacked  the  witness  Da  Costa 
for  coDBtantly  oalliug  this  ship  "  a  gunboat."  He  said  he  kuew  it  us  notliing  else.  It 
was  proved  by  Bodgaon,  the  packer,  that  Fawcett,  Preston  and  Company,  thetnBelvea,  - 
by  Mr.  Speers,  their  foreman,  gave  the  orders  to  carry  things  to  the  gnnboat,  and  that 
the  ship  was  called  the  gunboat  by  them,  and  known  by  that  name  as  mucli  by  them 
•a  it  WBK  by  Da  Coeta,  who  received  his  information  from  Mr,  Miller.  There  was  no 
doubt,  thirrefore,  of  that ;  the  ship  was  a  gnnboat  in  course  of  construction,  If  tlie 
evidence  of  Da  Costa  was  to  be  l>elieved,  and  there  was  nothing  to  diM^redit  him,  Miller 
expresely  admitted  that  he  was  building  it  conjointly  with  Fawcett,  Preston  and  Com- 

Etny.  nnder  a  contract  with  HcMra.  Fraaer,  Trenhomi  and  Company,  as  agents  for  the 
oiuederate  States.  We  proved  a  conetruction  of  fitments  peculiarly  adapted  for  gun- 
boats, bulwarks  peculiarly  adapted  for  gunboats  and  nothing  else,  and  nothing  wanting 
to  make  it  operate  aa  a  ^nboat,  except  a  pivot-plnte  for  guua,  which  might  t>e  nut  in 
at  any  time,  and  as  to  which,'!  should  have  submitted,  in  the  abseuce  of  any  evidence 
to  the  coutriLTy,  yon  most  infer  that  the  work,  if  not  interrupted  by  seizure,  would  have 
been  completed  in  the  way  proper  for  a  f^nboat ;  for  evi^ryttiing  was  proceeding  in  that 
direction.  There  was  something  about  guns,  which  I  agree  was  not  traced  oon^ualvely 
to  this  ship;  though  it  would  be  fit  to  be  conaidered  by  the  Jury.  Putting  anus  aside, 
and  supposing  arms  not  necessary  to  be  pnt  on  board,  (gnna  would  be  arms,)  but  pntting 
tiiat  OBJdo,  is  It  aerlonsly  meant  tbat  a  sliip  of  tliat  deecriptiou,  a  gtiubuat,  being  built 
for  a  belligerent  under  his  order,  and  conatmcted  n-ith  bulwarks,  hammock  nettinga, 
hatchways  too  small  for  cargoes,  ahd  other  things  peculiarly  adBp(«d  for  ahips  of  war, 
wanting  not  to  have  its  nature  changed,  bnt  merely  to  have  something  added  which, 
when  finished,  will  make  it  a  complete  gnnboat,  has  not  everything  which  is  necessary 
to  give  its  equipments  a  warlike  character  t  And  is  it  not  aconclnsion  of  law,  that  the 
work  which  wo  fonnd  in  progress  would  have  been  complcte<l,  if  it  had  not  been  inter- 
rupted and, stopped  I  Are  you  to  aay  that  the  Crown,  in  oil  coses  of  this  description, 
must  wait  until  the  works  have  been  actually  done  which  it  is  the  object  to  prevent  up 
to  the  point  at  which  the  ahlp  is  fit  to  receive  her  amis,  the  conseiinence  of  which  will 
Iw  that  by  oroft  and  iDgennity,  and  under  the  cover  of  niista  and  fc^s,  it  may  well 
hapi>en,  especially  if  the  law  offlcetB  of  the  Crown  require  any  time  to  consider  the  evi- 
dence laid  before  thein,  ships  of  a.  warlike  description  may  get  away  I  I  cannot  see 
aii.vtliiiig  in  the  nature  of  the  thing,  in  theeWdenee  in  this  case,  or  iu  the  act  of  Parlia- 
ment, that  would  make  it  ri^lit  for  a  jury  lo  nssuinu  that  ttie  ciianict«r  of  tbissbip^ 
equipment  was  not  warlike,  if  that  is  required  by  the  net;  for  1  think  the  hammock 
fittings  and  the  bulwarks  were  already  of  that  character,  and  the  whole  Gttinga  wonld 
have  been  coujplete<l  at  Liv'er|>ool  if  the  ship  had  nut  beuu  seixcd  by  the  government. 
It  seems  to  mo,  if  more  was  required  of  a  distinct  warlike  character  for  tJie  equipmeDt, 
than,  according  l-o  my  argument,  was  necessary,  there  was  evidence  here  upon  which, 
uncontradiotea  as  it  waa,  Ihu  jury  ought  to  have  found  it- 
Let  me  deal  very  shortly  with  the  observatinna  which  my  learned  Aiend  Sir  Hn^ 
Cairna  made  upon  the  eH'uct  of  the  evidence.  He  said  that  there  were  eight  ]>erB0UB, 
ail  of  them  t^  be  disbelieved,  without  any  evidence  to  the  contrary  ;  four  or  five  of 
them  he  called  discharged  servants,  bnt  It  did  not  appear  that  they  were  discharged 
for  any  fanlt  of  theirs.  One  indeed,  from  a  question  which  was  put  to  him,  it  was 
inferred,  had  left  for  drunkenueaa ;  lie  denied  it,  and  there  was  no  evidence  to  the  con- 
trary. There  went  others  who  had  left  the  service,  in  which  they  had  long  been 
engaged,  in  order  to  get  an  advance  of  wages ;  but  there  was  notliing  to  show  any 
malia  anoHut;  indeed,  they  were  most  reluctant  witnesaea  for  the  Crown,  and  we 
would  have  given  the  world  to  have  beon  on  the  other  side,  in  onler  that  we  might 

Mv  loida,  these  dlscharge<l  servants,  as  he  called  them,  were  most  imwilling  witneasea. 
We  bod  to  wring  the  truth  out  of  them  like  so  many  drops  of  blood. 

Loiu>  Chief  Barok.  They  did  not  appear  to  be  so. 

Mr.  Attouxky  General.  I  am  not  speaking  certainly  of  Da  Coata.  Da  Coeta  was 
not  an  unwilling  witneaa,  and  I  am  not  spealdog  mt  eiuier  Tonge  or  Cltapman;  bnt  I 
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Crown  evidently  expected  to  Ket< ^ „ 

true.  It  woe  witb  oiffloalty  uuit  ire  (pt  frttm  tlioee  workmen  the  answerB  tbat  we  did 
got,  and  they  oertaitil;  did  not  in  tbeiT  manner  ahow  aav  dlirpoaition  whatever  to  tell 
knvthing  that  wonld  be  fovorable  to  the  case  of  the  Crown,  whioh  they  were  not 
obliced  to  do.  I  agree  that  there  were  some  witneeem  to  whom  that  obeervation 
ironld  not  apply.  1  am  applying  it  only  to  the  workmen,  and  I  say  they  were  workmea 
who  gave  their  ovidenoe  acantily,  and  diiianpointed  the  Crown  with  respect  to  some 
qaeHtfons  which  were  8«ked,  andwhat  wedid  getont  of  them  u  totbesDjwrint«ndeste 
or  agents  of  the  Confederate  8tatefl  was  got  &om  persons  who  showed  no  disposition  to 
help  OS,  or  to  give  na  fhvorable  answera. 

*  I^RD  Chiki'  Bakon.  That  would  raise  a  vnry  onrlona  qnestlon  abont  evidence,  whether 
yon  are  to  infer  that  a  man  has  proved  more,  heoaiue  he  has  said  lees,  and  thereby 
evinced  a  reloctance  to  t«ll  the  whole  truth.  It  rather  abatas  ttmo  your  cooftdenee  in 
their  integrity,  and  that  by  Aillf  as  mnch  as  yoa  gain  in  quantity- 
Mr.  Attur.ney  Gunbrai.  I  tUnk  I  was  nisandenrtood  In  that.  I  did  not  intend  to 
Impnte  to  the  witneaaes  that  they  answered  any  qnmtion  nntraly,  hnt  merely  that  we 
bad  eappused  that  they  wonld  tie  able,  and  of  comae  willing  to  give  as  ratiier  more 
iofonnatinn  than  we  got  ftom  them.  Bnt  I  have  no  right  to  Hnppose  that  they  did  not 
answer  according  to  their  reooUectlon  at  the  time,  or  abaence  of  recollection,  those 

anestioDs  which  they  did  not  answer  tavorably  to  the  Crown.  But  aa  a  mattor  of  fact, 
ley  did  stntp,  and  with  no  appearanoe  of  zeal,  what  wa«  enough  for  onr  cnae,  namely, 
they  proved  the  contlonal  presence  and  smierintendence,  at  tiie  oonBtmotlon  of  this 
■hip  anil  of  her  machinery,  of  the  agents  of  the  Confederate  States. 

Well,  then,  my  lords,  I  say  tbat  as  far  as  those  witnemes  tu«  concerned,  there  la 
nothing  whatever  to  discredit  them.  Then  we  come  to  the  qneetion  with  regard  to 
Hr.  Da  Casta,  and  if  Mr.  Da  Costa  is  to  bebelieved,  (and  ezoepting  tbat  he  seemed  not 
an  unwilling  witness,  I  cannot  agree  that  there  was  anything  wnatever  to  discredit 
him  or  his  statemimt,)  admissions  were  mode  to  him  bytnebnOder  himeelf,  conclusiye 
as  to  the  desCitiation  of  the  ship,  and  the  persons  who  had  ordered  her,  and  undM: 
whose  orders  she  was  being  node,  bein)^  the  orders  of  the  very  same  people  who  were 


there  was  another  ship  called  the  Phantom,  and  that  that  b    ,  _ 

federate  government.  Nobody  sold  that  she  wae  for  the  confederate  government.  By 
the  evidence  it  appeared  that  she  wan  a  merchant  ship.  Whether  or  not  she  was 
intended  somehow  or  other  to  be  nsed  for  the  pnrpoeea  of  the  confederate  government 
la  a  mere  matter  of  speculation  whioh  I  do  not  think  it  nocmsary  to  enter  npon, 
Teasier  was  toeomma&dher.  Itwaedistinctlyprovedthatshewasamerchant  ship,  and 
that  Tessiei' commanded  the  Bahama,  which  was  also  a  merchant  ship,  and  which  carried 
out  the  arms  of  the  Alabama.  I  could,  if  it  were  neoewaiy,  easily  oongtmot  a  theory 
as  to  what  was  to  be  done  with  the  Phantom  ae  well  as  the  Bahama ;  but  I  abstain. 

Now,  my  lords,  with  regard  to  the  rest  of  the  evidence,  there  were  Yonge  and  Chap- 
man, tn'o  persons  as  to  whom,  if  t1    ■      ■-         ■ 
Saphically  described  on  the  lato  o  ,      . 

agh  Cairns,  I  should  be  placed  in  great  difflenlty,  beoanse,  nndoubtedly,  i 
very  fhr  iiom  my  purpose  to  say  one  word  in  juBtification  of  those  acta  which  my 
learned  friend  bos  referred  to;  but  It  wa«  certaimy  a  moat  retharkable  thing,  and  stiu 
more  remarkable  to  be  repeated  before  yotir  lordships  than  it  would  be  before  a  Jury, 
that  my  Seamed  friend  began  by  admitting  that  it  was  proved  beyond  all  controversy 
that  tliose  persons  were  the  agente  of  the  Confederate  States,  (the  agency  was  proved 
by  written  documents,  some  of  which  came  from  the  custody  of  our  opponents,)  to 
prove  whuee  agency  only  Yonge  and  Chapman  were  caUed;  and  then  really  oil  the 
expoeare  of  their  delinquencies  was  just  as  relevant  as  if  on  a  trial  for  murder  it 
became  necessary  to  prove  the  delivery  of  a  parcel  or  a  tetter,  which  was  proved 
beyond  the  possibility  of  a  donbt  and  never  disputed ;  bnt  in  cross-examination  of  the 
wltueesits,  who  proved  some  step  in  the  delivery  of  that  parcel  or  letter,  they  were 
asked  the  whole  history  of  their  lives,  and  they  tnmed  out  to  be  ticket-of-leave  men. 
and  to  have  committed  a  |R«at  many  crimes.  If  they  wen  called  to  prove  any  great 
fact  in  runtroversy,  no  doobt  a  good  deal  of  obaervotlon  idf^t  have  heeo  made  npon 
those  who  relied  upon  Boeh  tesflmony.  Bnt  the  w»'  ffir  Hugh  Calms  torned  thu  Is 
the  most  remarkable  example  of  his  Ingenuity  thM  I  ersr  recollect.  He  uM,  the 
attorney  general  entirely  munnderstood  why  I  said  all  that;  why  I  expatiated  npon 
the  abommable  condnet  of  those  mboTeant8,ae  he  called  them  to  tliejnry.  It  was  not 
to  discredit  anything  they  said,  for  I  admit  aU  that  to  be  tme;  bat  it  was  to  point  out 
what  thev  bad  not  uid,  beomee  tliey  hod  not  said  anything  abont  the  Alexandra.  He 
,a  goes  to  Liverpool,  and  goes  to  Trenholm  and  Company,  pretends  to 


862  claucs  aoainst  great  bbitaim. 

Dododbt,  mj  learned  friend  waa  quite  entitled  tooondema;  bat  that  he  got  admitted 
into  anv  of  their  secrete,  or  that  he  had  ever  an  opportnnitj  of  knoiriDK  anything 
abont  the  Alexandra,  did  not  appear  from  anfthing  that  paaaed  at  the  tnal,  and  he 
was  not  cTDSs-esamiiied. 

With  recaid  to  Yonge  It  was  still  more  wondecftiL  My  learned  fHend  said  he  only 
entued  into  the  history  of  Yonge,  that  miscreanL  beoatise  be  did  not  tell  ns  anything 
'  ahont  the  Alexandra.  Bnt  where  was  he  from  ttte  time  of  the  oommencement  of  the 
hnilding  of  the  Alexandra  to  the  end  T  Why,  my  lords,  on  board  the  Alabama,  at  sea. 
If  we  had  proved  anything  abont  the  Alexandra  by  Yonge  and  Chapman,  I  conld  well 
understand  my  fiiend  wonid  have  said,  "  Do  not  bellere  what  those  pe«^e  say ;"  hot 


..  ,  ,  ...     __ _ je pe«^e say 

becanse  we  did  not  endeavor  to  prove  by  them  any  material  part  of  the  case,  and 
becaose  we  only  used  these  people  as  neoeaaaiy  media  for  the  proof  of  matters  admit- 
t«d  now  to  be  beyond  dispnte,  for  that  reason  the  Jnry  were  to  believe  that  the  issne 


of  this  canse  depended  on  the  charaoteis  of  Hr.  Cht^inaa  and  Ur.  Clarence  Randolph 

^  lords,  BO  much  for  that.  I  pat  Tonge  and  Chapman  aside.  Then  we  have  Da 
Costa  fuid  all  theae  diflbieat  servants.  Da  Costa  speaks  of  what  was  said  to  him  per- 
•(mally  on  severe  oceasiona  by  Mr.  Miller,  and  of  what  he  saw  and  heard  Mr.  Welsiuan 
and  Captain  Teasier  M9  and  do:  Ihe  servants  spoke  of  what  passed  in  the  yard  of 
Fawoett,  Preston  and  Company  and  of  Miller  and  Company.  Mr.  Miller  was  in  court 
at  hand — it  was  admitted  that  he  was  in  eonrt,  bnt  something  pMsed  whether  the 
attorney  genei^l  was  right  in  aaanmlng  that  he  was  sitUug  opposite  to  him — he  was 
Qiere,  andhe  was  not  put  into  the  box  to  oouttsdiet  what  lACoota  said,  nor  did  Faw- 
oett,  Preston  and  Company,  or  any  of  those  persons  named  on  the  record,  all  of  tbem 


1  constant  commauicatlon  at  times,  neither  Fawoett  nor  any  member  of  that  firm, 
eiOier  MlUer  not  any  member  of  hli  firm,  neither  Fraser,  Trenbolm  and  Company  nor 
any  member  of  that  firm,  not  one  of  them  got  Into  the  box  to  say*  word  as  to  whether 


what  was  said  by  DaCoetaand  by  the  workmen  was  true  ornntme.    If  it « 

they  knew  it,  and  if  it  was  nntme  any  one  of  those  witneaaea  were  able  to  contradiot 

it:  bnt  they  were  not  able  to  do  so. 

Lord  Chief  Babon.  That  leally  is  very  qaeationable,  as  to  Ui.  Miller  at  all  events. 

Hr.  Attobnbt  Oemkbai.  If  Miller  did  not  toll  Da  Costa  what  be  stated,  be  might 
have  sot  into  the  box  to  oontradiol  him. 

Mr.  Barok  BRAjfwsLi..  The  more  vile  a  witness  the  easier  to  oontradiot. 

Mr.  Attobnkt  QiNKitAi.  It  is  new  to  me  that  whan  there  is  positive  and  direct 
evidence  by  a  person  who  is  not.  In  aroBB-examiuation,  shown  to  be  unworthy  of  credit, 
whatever  may  be  said  aa  to  a  obtain  £»wardneM  of  manner,  and  that  he  appeared  to 
be  seolons  in  his  evidenoe,  tJthongh  I  do  not  beUere  that  he  was  so  to  anoh  an  extent 
as  to  demand  the  obaerraiiona  whid)  were  made  apoB  it;  yet,  still,  if  the  man  was  in 
court  who  ooold  bare  eontntdicted  him,  who  knew  vheuiu  it  was  tme  or  falae,  and 
did  not  choose  to  oome  forward,  npon  this  state  of  the  eridenee  to  aay  that  a  Jurr 
oonld  be  Jnstifled  in  finding  a  verdlot  against  the  evidence,  impnting  perjury  to  all 
these  people,  I  cannot  understand.  Now,  as  to  its  beinc  proposed  to  call  Miller,  Mil- 
ler was  not  a  claimant  on  the  record  at  all;  bat  aa  to  tne  pMsibility  of  calling  everr 
one  of  the  defendante  themselves,  the  point  is  so  dear  as  matter  of  law  that  I  think 
yon  will  see  that  it  is  entirely  beyond  all  dispnte. 

IT —  —  'orde,  take  the  Bw' '"' '  "  ' 

n  the  year  leiQ. 

LoKD  Chief  Barom.  Was  not  Miller  named  in  tiie  information  f 

Mr.  AirORKitr  OwflUUL.  Miller  was  charged,  bnt  he  was  not  a  olaimant.  T  am  not 
going  into  the  technical  diSeienoe  between  ^imant  and  de&ndant. 

Lord  Cbucf  B*kon.  HiUer  was  in  ttie  information. 

Mr.  ATToniixr  QbhkraIi.  Miller  was  one  of  these  persons  charged  In  the  information 
as  baviiui  done  tbe  acta  from  which  the  forfeiture  resulted.  He  did  not  come  forward 
as  fiWmlng  the  ownership  of  the  veaseL 

Lord  Chibf  Baron.  Because  the  vessel  did  not  helcmg  to  him.  He  Is  in  the  Infor- 
mation, and  he  was  a  psitf  to  the  aot. 

Mt.  Attoskkt  Gekrrai.  He  was  not  a  par^  to  the  reoord.  The  information  otm- 
tains  merely  a  narrative  of  the  causes  whioh  resulted  in  a  fbrfeitnre  of  the  vessel,  and 
if  those  persons,  W  any  of  them,  or  any  paraims  unknown 

Lord  Chirp  Baron.  He  is  charged  with  the  otTense  oontained  in  the  information. 

Mr.  Attobnxy  Oxhbrai.  That  u  quite  true;  he  is  oharged  in  the  iuformatian  at 
having  committed  the  oSeoMo,  but  he  is  not  bnm^t  here  as  a  orlminai.  It  is  not  a 
criminal  informatdon  or  iwooeeding. 

IjOKD  Choep  Baboh.  All  I  meant  to  say  was.  It  laiaea  the  question  whethei^  a  penon 
ag^nst  whom  the  infteviatlon  ie  dii«eted  can  do  a  witness. 

Mr.  Attornxt  Ornrral.  I  do  not  think,  with  great  de&tence  to  your  lordahin,  that 
It  does  raise  that  qneatioii,  altbongh  the  qnealaon  is  one  which  u  of  easy  solntion, 
beoanee  the  law,  against  persona  being  witueeees  or  not  Doder  the  laws  relaCintr  to  the 
enslMns  and  inland  levenae,  merdy  applies  to  defeadaBts. 
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a  betireeii  tbote  wbo 

-  Mr.  ArrOKN~Er  Qenekai.  The  lufoTmation  is  Bg>IiiBt  the  ship,  and  the  statement  of 
the  naniea  is  morel}'  nomtlve.  Strictly  tpeRkIng,  "peTBons  ankDown"  are  as  nmch 
mentloiied  in  the  infbnaation  oa  thoee  who  are  named  in  it.  It  ia  merely  narrative, 
'  ~i  peTsoa  wae  a  party  to  the  InfoimatlOQ  in  any  eenae  or  form,  excepting  the 
ate  nho  claim  the  property. 

Bot,  my  lords,  1  do  not  want  to  dwell  npon  that,  becanee,  if  Miller  had  been  a 
daimant,  the  caae  ironld  have  been  Jnst  the  same.  At  the  end  of  the  seventh  section 
of  the  act  of  Farliameut  are  the  words  under  which  the  qnestinn  amee,  namely,  that 
the  seizure  may  take  place  ander  the  forms  of  the  laws  of  customs  and  exolse,  or  of  the 
laws  of  trade  and  uavigatlon.  Now,  I  most  remind  yonr  lordship  that  two  brsnohes  of 
law  are  referred  to.  It  8ays,''T1iatevery«nehBhipBndveesel  with  the  tackle,  apparel, 
and  fbmitnre,  toi^tber  with  all  the  material*,  anna,  ammnnttlon,  and  atorea  which 
may  belong  to  or  be  on  board  of  ani^  ablp  or  veaael,  may  be  proeeoutod  and  condemned 
in  the  like  manner  and  in  snoh  oonrts  as  ships  or  Teiaels  mav  be  proseonted  and  con- 
demned for  any  breach  of  the  laws  made  fbr  (he  protection  of  the  nvennee  of  cnstoms 
and  excise,  or  of  the  laws  of  trade  and  navigation.'' 

LoKD  Criep  Barok.  This  was  a  prooeedlng  under  the  customs  and  excise. 

Mr.  Attornby  Grhbiui.  It  was  not,  indeed.  TUs  is  not  a  proceeding  nnder  any  law 
except  the  foreign  enlistment  act.  iIm  foreign  enlistment  act  says,  "That  any  mch 
■hip  may  be  proceeded  against,"  that  Is  t»  rtm.  In  like  manner  and  in  snoh  oonrts  as 
■hips  or  vessels  may  be  prosecuted  and  condemned  for  any  breach  of  the  laws  made 
for  tbe  protection  of  the  revennce  of  customs  and  excise,  or  of  the  laws  of  trade  and 
navigation. 

hOHD  Chibp  Baron.  And  the  prooe 

Mr.  Attorney  Grnerat,  Clearly  s,. _, ___,._ 

does  not  say  that  this  is  to  be  deemed  a  prooeedlDJt  nnder  the  laws  of 

Lord  Chief  Baron.  We  discnMed  tnat  to  a  oert^n  extent  the  other  day,  and  all 
that  conld  be  Haid  aliont  it  is,  that  the  proeeieding  is  nnder  the  excise  laws,  although  the 
offense  is  committed  nnder  the  forrign  enlistment  act- 
Mr.  Attobney  Qenrrai.  Strictly  speaking,  if  I  may  t^e  the  liberty  ni  saying  so,  I 
shonld  almost  donbt,  whether  it  was  right  to  bkj  that  the  prooeeding  is  nnder  the 
excise  laws,  beeanse,  in  prooeeding  nnder  this  act,  it  only  says,  "In  the  like  manner, 
and  in  ancn  conrts  as  ships  or  vessels  mt^  be  proaeonted  and  condemned  for  any 
hreach  of  the  laws,  made  for  ttie  protection  of  the  levennea  and  castoms  and  excise." 

Lord  Chief  Bason.  It  is  ecmdneted  1^  tlie  same  offloer,  and  proceeds  exactly  in  tbe 
same  way. 

Mr.  Attorney  Gknkral.  That  is  perfectly  aocnrato. 

Lord  Chief  Baron.  Then  tbe  qneetion  is  whether,  along  with  that,  there  do  not  go 
all  tbe  exceptions  and  all  the  provisions  which  belong  to  &e  excise  laws. 

Ur.  Attorney  Oenerai.  Bnt  let  me  examine  that  question. 

Lord  Chiek  Baron.  It  is  not  worth  wbilo  to  do  so.  Any  parties  are  entitled  to  say, 
I  will  nut  pnt  myself  into  the  box  in  a  ease  of  this  description ;  I  will  not  eondascend 
to  give  yon  my  opinion. 

Hr.  Attorney  Generai.  Of  oonise,  every  one  is  mtitled  to  say  that. 

Lord  CHiEr  Baron.  It  Is  one  of  the  elements  upon  which  the  Jnry  will  decide. 

Ur.  AtmeNEY  QrnkraI-  If  he  does  that,  I  think  eveiy  one  moving  for  a  new  trial, 
upon  the  grnund  of  the  verdict  being  agidnst  tiie  weight  of  evidcDoe,  would  be 
entitled  to  say  that  that  is  one  of  the  ebmente  to  be  taken  into  consideration. 

Lord  Ciuri'  Baron.  Do  yon  mean  to  say  that  therefore  a  new  trial  ought  to  be 
granted  <in  that  gronndT  L  for  one,  shonld  hesitate  before  I  shonld  make  that  a 
gronnd  for  granting  a  new  trial  in  a  case  of  this  sort. 

Mr.  Attorney  Generu.  1  merely  say  that  a  verdict  being  against  the  weight  of 
evidence  is  a  proposition  proved  by  showing  what  the  evidence  was,  and  that  it  was  all 
one  side,  althongn  given  in  tiie  preeenoe  of  those  who  were  able  to  have  oontradicted 
It  on  the  most  material  points  if  they  ooald  truly  have  done  so.    I  say,  nnder  this  act, 
tiie  proeednre  la  to  lie  aAer  the  manner  of  the  taws  of  cnstoms  and  excise,  or  under 
the  taws  of  trade  and  navigation.    Tbe  evidence  act  of  the  14th  and  15th  Victoria, 
Chapter99,  says  distinctly  In  the  second  section  that  "On  the  trial  of  any  tsaue  Joined, 
or  of  any  matter,  or  question,  or  on  any  inquiry  ariaing  in  any  suit,  action,  or  other 
prooeeding  in  any^  oonrt  Of  justice,  or  befor  ....  ...... 

of  parties  anthority  to  hear,  receive,  and  e   .  .... 

the  persons  In  whose  behalf  any  such  action,  snlt,  or  other  proceeding  may  be  brought 
or  defended,  shall,  except  as  herein  after  excepted,  be  competent  and  compellable  to 

g'e  evidence,  viva  eooe,  or  by  deposition,  according  to  the  practice  of  the  oonrt,  on 
half  of  either  or  any  of  tJie  parties  to  the  said  suit,  Bctinn,  or  other  proceeding. 
III.  But  nothing  herein  contained  shall  render  any  person,  wbo  in  any  criminal  pro- 
eeodiug  is  cbarged  with  the  commission  of  any  indictable  offense,  or  any  offense 
piml^ahle  on  sommary  conviction,  competent  or  compellable  to  give  evidence  for  or 


before  any  person  having  by  law  or  by  consent 
and  examine  evidence,  the  parties  thereto,  and 
action,  snlt,  or  other  proceeding  may  be  brought 
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riDBt  himself  or  beraelf  <k  ihall  n^der  any  person  BompellBlils  to  ansTrer  any  qnes- 
I  tRndinK  to  criminate  hiouelf  or  henelf."  It  is  qoiW  olear,  therefore,  that  thU 
S'voB  him — iiutil  Hnbeequent  legiilktioQ  t^KM  it  swaj— ^^ea  a  defendant  era  otaimvit 
H  proceeding  like  the  preaont  the  ri^t  of  glnng  evidenoe  on  bin  own  behidf, 
altboDgh  he  oould  not  be  oompeUad  to  orimlnste  hiiwlf.  Old  any  subaeqaent  pro- 
ceeUinj;  take  that  away  t    I  Bnbmit,  eiMxh  not 

Lon»  Chikf  B&ron.  I  think  it  is  banuy  worth  while  to  disenas  a  qneation  wbieh 
I  think  is  of  an  exceedingly  donbUbl  UkaraotAr,  and  of  which  I  do  not  see  the 
ternuoatiou. 

Hr.  A.TTOBNKY  Gknrbai.  I  shall  bow  to  year  lordship's  opinion  if  yon  tliink  it  la 
not  worth  while  to  ilisooM  it. 

Lord  Chi£f  Babon.  If  the  qoeetloit  were  to  arise  before  me  lu  the  Bittinga  after 
term,  1  HhonldceTtainlyreeerrethepalQtfor  the  opinion  of  the  court.  I  should  lec^ve 
the  evidence  as  I  alwaya  do  if  there  ia  any  difficulty  abont  it. 

Ur.  ATrbKnrey  OembrjU.  I  should  have  tboDght  that  it  was  plain  that  the  right  to 
give  evidence  on  his  own  behalf  given  by  that  act  conld  not  M  taken  away  by  anek 
words  as  we  find  in  the  two  raba^oent  acta  of  Parliament,  Dtunely,  that  the  defend- 
ant shall  not  be  a  witneaa  in  substanoe  ia  any  eaae  relating  to  the  cuatoma.'  It 
might  be  moat  ininrions  to  take  away  that  right,  and  surely  that  right  is  not  to  be 
taken  away  from  him  by  an  act  which  speaks  of  proceedings  onder  the  laws  relating 
to  onstomg,  if  tliis  is  not  an  act  properly  relating  to  cnstAins.  It  is,  however,  enough 
for  me,  if  the  matter  is  asromed  for  the  present  pnrpoae  in  my  favor.  At  the  tnaJ 
nobody  snggested  that  it  would  not  be  competent  for  any  of  these  persons  to  oflbr 


themselves  as  witnecses  if  they  pleased. 

Lord  Chisf  Uaroh.  Sosaid  the  attorney  general,  bat  yon 
include  the  judge  in  that  opinion.    I  did  not  say  anything.    I  did  not  think  I  « 


called  upon  to  Bay  whether  Uie  attorney  general  was  nght  or  wrong. 

Mr.  Atturkey  Gknkkai.  I  do  not  mean  to  imply  that  yonr  lord^ip  had  an  opinion, 
which  you  did  not  ezprees  at  the  time  one  way  or  tho  other.  What  I  meant  was,  that 
nothing  passed  to  lead  to  the  conoluslun,  either  Eioni  what  wsa  said  by  Sir  Hugh  Cainia 
or  by  tbu  Isle  attorney  general,  that  it  was  doubted  on  cither  side  that  Ur.  Uiller 
might  have  been  put  into  the  box,  and  also  the  other  parties.  There  was  no  sngges- 
*   tion  anywhere  of  tliat  kind. 

Lord  Crikf  BARO^'.  Excepting  that  not  one  syllable  was  said  about  it  ontll  the 
case  was  over,  and  it  was  only  when  the  attorney  guneml  was  replying  that  tho  nnes- 
tion  was  raised.  6ir  Hugh  CnimB  did  not  tender  witnesses,  and  he  might  not  have 
tendered  them,  because  he  might  have  thonght  that  they  were  not  evidence.  There 
was  no  opportunity.  The  question  never  arose  at  all.  The  poiut  was  never  diseuaaed. 
The  opinion  of  no  one  but  the  opinion  of  tiie  attorney  general  was  ever  made  pnblio 
at  all. 

Mr.  Attornkt  Oknuui.  The  thing  took  the  only  coarse  which  it  possibly  conM 
have  taken  under  the  circnmstanoea. 

Lord  Chibf  Barom.  Mo.  Sir  Hugh  Colma  might  have  tendered  tiie  witnesa,  and 
the  attorney  general  might  have  otfjected  to  him. 

Mr.  Attorney  Gexeral.  Sir  Hueb  Caime  did  not  tender  the  ivitnesa,  and  did  not 
suggest  that  as  a  reason  for  not  tendering  him.  Sir  Hogh  Cainia  enggested  other  and 
totally  different  reasons,  reasons  which  be  was  perfectly  entitled  to  state,  and  in  which  I 
entirely  concur  from  the  bottom  of  my  bewt,  namely,  tliat  it  was  incambtait  on  the 
Crown  to  make  ont  its  case,  and  no  one  could  call  upon  tho  defendants  to  put  them- 
selves or  any  one  else  into  tlie  box  if  the  Crown  had  not  laid  befbre  the  Jury  sufficient 
evidence  of  its  own  esse.  Undoubtedly  my  friend  was  right  in  that ;  but  be  did  not 
suggest  tbat  he  ent«rtained  any  doubt,  tliat,  if  he  had  oonaidered  it  expedient  to  put 
tliem  into  the  box,  they  might  not  have  given  evidence;  nor  did  bo  so  reply,  when  the 
attorney  general  made  the  remark  which  yonr  lordship  has  alhided  to,  and  when 
something  passed  from  the  bench  to  the  efiect,  that  It  was  unnsnal  for  thr  attorney 
general  to  assume  that  any  partioulor  person  wss  opposite  to  hiui  in  conrt.  It  was 
said  you  may  assnme  that  the  gantlemen  are  all  here,  and  that  they  might  have  been 
pat  Into  the  box.  Sir  Hugh  Curns  deliberately  chose  not  to  tender  them ;  and  I  am 
prepared  to  prove,  to  your  lordship's  satiafaotion,  I  hope,  that  no  one  could  have 
suooesefully  objected  to  their  avidenoe  if  offered;  baoaose  the  evidence  act  hod  given 
than  the  right. 

Lord  Chikf'  Baron.  We  cannot  decide  that  now,  and  I  think  It  hardly  worth  while 
to  disonsB  it. 

Hr.  Attobnby  Ornekai.  I  will  not  proceed  farther  with  it;  but  I  think,  under  tbe 
drcum stances,  I  am  entitled  to  have  it  assumed  in  my  &var  that  thoee  persons  who 
might  have  been  tendered  as  witnessee,  and  as  to  whom  it  appears  to  us  tlwt  they 
would  have  been  competent  witoesses — peraona  who  might  lutve  coDtradict«d  the 
evidence  given  in  my  favor  if  it  were  not  true — they  did  not  offer  to  come  forward  into 
the  box  to  give  evidence  for  that  purpose. 

*lSuid1S  Viet.,  0.1S.*.3e,  sudlOaadai  Tlct.,  o.  ffi,  *.  14.  sud  villa  nole,  p.  338,  airit. 
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My  lords,  I  Hhall  cODclnde  by  veiy  abortly  i«ferrio|;  to  the  point  tw  to  there  being  no 
rale  foi  a  new  triftl  in  such  a  oaae  ks  tbis.  It  is  awttled  b>'  the  case  of  Att^imey  Qenural 
tu.  fiogem,  reported  In  the  11th  Heeson  and  WeUby,  uM  by  another  caae  reported  lii 
the  lat  CruiiiptoQ,  Me«eou  auU  Kuecoe,  that  when  a  jniy  iu  a  petial  aotiou  liail  fonnd  a 
Tenlict  for  the  defeudantR.  through  a  miHappn^ension  of  tlie  law,  if  thi>  court  Ihoujjiht 
that  there  v;aa  any  mason  to  believe  that,  whether  by  a  miatake  of  the  Ivame'l  Judge's 
direction,  oc'tbroDgb  any  other  oanse,  thuy  had  been  so  misled,  there  would  lie  a  new 
trial.  My  lonla,  those  are  cases  appli(»bte  to  peual  actions  properly  so  called ;  and  that 
rule,  as  far  as  1  >uii  aware,  uever  yet  has  been  extended  to  an  information  to  rtm  of  this 
descriptiou.  The  state  of  anthonty  as  to  informations  in  nnn,  where  yon  have  notdefend- 
nnts  to  deal  with  but  claimants  coming  iu  to  claim  property  in  possestdoii  of  tlic  Crown, 
seems  to  be  tliis.  In  the  bouLs  of  practice,  (thoueb  they  are  not  conclusive  anthorilies, 
they  show  what  the  law  has  been  nndunituod  to  Se,)  in  Manning's  Exchequer  Practice, 
at  pnge  160,  yonr  lordships  will  find  the  law  et«t«d  thus:  "A  new  trial  mil  be  grouted 
where  the  justioo  of  the  case  reqiiiiee  it,  althoagh  the  Tcrdicl  be  for  the  delBiidant." 
That  is  stated  as  applicable  tu  informatioD*  ia  mn.  1  flail  in  a  note  to  Bat«uiaii^  Excise 
Law—X  will  merely  mention  the  passMes  without  reading  them — at  page  HG,  the  same 
thiug  is  stated;  while,  on  the  other  hHnd,  the  practice  applicable  to  deff.ndaute  in 
peual  action!)  is  accorateiy  stated  at  paae  161  iu  the  same  book.  That  case  in  Bnabary, 
to  which  my  friend  Mr.  Mellish  referrea,  is  a  case  of  an  itiformation  in  irm.  It  is  recon- 
cilable with  the  other  authorities,  liecauue  it  relatce  t«  a  different  subject -matter,  as 
to  which  the  other  aiitboritiM  are  totally  silent.  "  Whether  a  uew  triiil  can  Ih>  gniuceil 
on  an  information  of  eeienre,  when  a  verdict  Is  for  the  defendant."  The  twelfth  section 
of  the  Btatnte  on  which  that  case  arose  is  a  section  which  says,  the  goods  are  to  be 
seised  by  the  offlcers  of  the  eustoms,  and  obviously  to  be  dealt  with  in  that  way. 

Now,  my  lords,  I  have  concluded  all  tlie  observations  which  1  have  to  oD'er  yonr 

n  a'wtty 
n  anil  the  public  with  this  cose.  We  are  nut  here 
lu  an  aimosjincre  wuere  any  argiiuient  of  prqiud ice,  either  one  wav  or  the  other,  can 
pruvail.  The  matter  has  been  fully  oonsidered,  and  I  have  not  the  eUghtest  donbt  that 
your  lurdsliijw'  jndicmentin  this  case,  in  the  way  in  which  you  will  denl  with  it,  will  tio 
entitled  to,  and  will  rer«ivfl  &nm  tliose  who  nay  have  to  eomment  upon  it  heruaft^, 
the  same  respect  which  has  been  Joetly  paid  to  the  Ions  aeTiea  (for  it  is  a  lung  oue)  of 
the  decisions  of  the  American  oonria  on  a^imilar  act  of  tlieirs.  I  must  say  decisions 
most  honorable  to  the  conntry,  and  to  tbe  tribnnala,  from  which  they  have  ]irocee<led ; 
because  that  act  was  passed,  as  yonr  lordshipa  are  aware,  nnder  ciraumstaneeji  of  peoQ- 
llor  difilcnlty,  when  the  irritation  and  tbe  animosity  resulttDg  fl^m  the  war  of  inde- 

Biidence  bad  not  naased  awa^,  when  the  recent  obligaCionB  of  the  United  States  to 
aace  were  fresh  in  their  memuty,  when  the  sympauiies  of  the  whole  country  ran 
brMst  high  wjth  the  revolutionary  party  in  FYance  and  against  the  powers  of  Europe 
who  were  then  at  war  with  tbe  Fiiineh  republic.  Under  those  circumBtances  it  was 
that  Washington  caused  to  be  introduced  that  act;  and  iu  every  sinsle  trial  tliat  baa 
ever  taken  place  nnder  it  the  Jndgee  of  the  United  States  have  manifested  a  lofty  and 
most  upright  determination  to  give  full  anil  &Jr  effect  to  it,  not  straining  it  eithnr  in 
the  dlrectiun  of  popuhtr  bias  or  uri^ndice,  or  of  meruoiitile  interest;  and  on  the  other 
hand,  not  straining  it  in  &vor  ol  the  commonwealth  agaiust  the  subject.  We  do  not 
wish  our  owu  act  to  be  strained  in  favor  of  the  Crown  against  the  subject ;  but  we  do 
desire  that  it  shall  be  eatahliabed  by  yonr  lordships' J  ndginent  that  those  great  and  luoet 
iniportAut  objects,  t4>  promote  whicn  that  act  was  passed,  will  be  found  to  have  been  elfeo- 
tuolly  accoDii^ished  by  that  act,  and  that  the  great  and  most  serions  miscliief  irhich  the 
act  points  out  as  the  mischief  which  it  was  intended  to  remedy,  may  be  effectually  rejiree- 
sed  by  the  constmotion  which,  from  yonr  loididdps,  that  set  shaU  righteously  receive ; 
and  that  the  whole  matter  may  not  tiun  out  to  have  been  entirely  misundeistood  by  the 
legislature  whidi  was  eneiwed  upon  it,  and  a  futile  iustnunent,  incapable  of  being 
■nccessfnlly  applied,  plaoea  ui  Uie  uauda  of  the  Crown. 
A^nned  until  to-momnr  at  10  tyolook. 


Fifth  Day.--4atiisdat,  ^ofeMt«r2I,  1963, 


Mylc 
f  the] 


one,  and  I  shall  be  enabled  to  shorten  the  observationB  which  otherwise  It  uiight  have 
been  my  dnty  to  addreee  to  yonr  lordships.  At  the  same  time,  this,  tbe  Srst  occasion 
on  whioh  the  conrta  of  this  conntry  have  had  to  consider  the  foreign  enlistment  act, 
KppeaxB  to  me  to  be  one  of  so  gre«t  Importance  that  I  am  induced  to  ask  your  lordships 
m  your  indulgence  for  a  short  time  while  I  address  to  ynn  some  observations  which 
Mpear  to  me  to  bear  npon  the  matter. 

My  loids^  think  it  may  be  convenient  for  me  to  follow  the  order  in  which  my  learned 
ftienct  SirHnch  Caima  and  tbe  attorney  general  have  addressed  themselves  to  this 
<i;»Mti<m,  ftud  1  will  aocordinf^y,  In  the  flief  place,  say  a  few  words  upon  the  principlea 
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of  intematiicnial  law  nbieb.  appear  to  m«  to  be  qtpUc»bie  to  it  indepeitdMitly  of  my 
statute.  I  nlll  oext  ooDsider  ue  oonatmotioii  of  tbe  foreign  enlletment  act,  and  thea 
I  will  apply  mjeelf  to  tbe  qaeatlotu  uf  miadireotion  and  tne  vaidict  lielng  agMiut  tke 
evidence. 

U;  lorda,  tbe  KOpe  and  tendency  of  the  arf^ment  of  my  learned  friend  Sir  Hngh 
Calrtit  appeared  tobetbie:  He,  in  ttie  firat  puce-aon^t  to  nanowaefai  »«heoomd 
the  appUoation  of  tbe  iirincipleB  of  international  law  whioh  relate  to  tbla  queition. 
Baring  ao  far  nam>we<i  that  application,  be  songbt  to  cat  down  tbe  American  fbieiffn 
■  enliatment  act,  in  order  to  aqnare  it  to  tlioae  narrowed  pioportiona ;  and  then,  thirdly, 
he  endeavored  to  thow  that  the  English  aat  had  no  wider  operation  than  the  American  act. 
I  shall  contend,  in  the  first  place,  that  the  principles  of  fntemational  law  applici^e  to 
tbis  qneetion  liavo  nut  been  qnlto  accurately  stated  by  my  leamuil  frii'iid,  but  that  they 
have  a  wider  soope  than  he  admitted ;  next,  that  the  Amerioaii  act  »'cnt  beyond  any 
international  law  applicable  to  the  snbject;  and,  thirdly,  that  our  act  went  beyima 
tbe  A        ■ 


snpply  any  artlclfla  oontraband  c 
iiwfy  ofaneotral  power  la  inviolate 
inunediate  act  of  war.    I  am  stating  thoae  propoaitlonB,  I  th 
Now,  my  lords,  with  respect  to  the  Snt  of  tboae  propoaitioiia.  mv  learned  friend  began 
by  oonoeding  tliM  fbr  a  neutral  government  to  anpply  to  a  belligerent  oontrabaud  ol 
war  waa  a  nolation  of  ueobality,  an  nnnentral,  in  other  words,  a  hostile  act,  hot  he 


lolation  of  ueobality,  an  nnnentral,  in  other  words,  a  hostile  act,  hot  he 
Jeeta  of  a  nentral  are  at  liberty  to  dio  so.    If  my  learned  friend  meant  no 
more  than  uia,  tliat  the  ant^eeta  of  a  nentral  are  allowed  to  aapply  contraband  of  wut 


said  the  anMeeta  of  a  nentral  are  at  liberty  to  dio  so.  If  my  learned  friend  n 
more  than  uia,  tliat  the  ant^eeta  of  a  nentral  are  allowed  to  aapply  contraban 
to  a  belligerent  without  invuving  their  government  in  boetUitiea,  or  without  eompro-' 


g  tbe  nentraliCy  of  Ibeir  government,  and  Anther  that  the  aentral  government  la 
not  boundbyauy  duty,  whether  of  perfect  or  imperfect  obligation  to  the  co-belligerent, 
to  prevent  tbietrofflc,urpnniahtboeenhocatryiton,l  agree  with  bin.  Bntmyloamed 
friend  went  beyond  that ;  be  urooeeded  to  contend  that  the  anpply  of  tboee  arUdee  of 
contraband  by  tbe  nentral  sn^ect  waa  in  no  respect,  to  nae  hia  expreesion,  wntra  (mm 
noTM,  that  it  waa  not  in  anv  respect  a  deliotaM,  that  it  waa  not  opposed  to  any  principle 
of  Interiiatioual  law,  but  tnat  it  waa  entirety  lawftil  and  right.  Upon  this  qneetion  I 
take  the  liberty  of,  to  aome  extent  at  all  eventaj  differing  fri^  my  learned  friend.  And 
I  will  call  the  attention  of  yonr  Iwdahlpe  to  uie  manner  in  which  Hr.  Dnur,  a  writer 
who  waa  relened  to  in  the  conne  at  the  attorney  general's  arKnment,  troaia  this  quea^ 
tion,  because  hia  argument  upon  this  anttJeot  ^ipeara  to  me  to  be  very  clear  and  cogent. 

LoKD  Chief  Babom.  What  volnnie  and  page  t 

Mr.  SoucrrOB  Okmrui-  Hie  Urst  volnme,  my  lord,  page  750.  He  uys :  "  It  haa 
been  alleged  that  the  condnot  of  the  ueatral.  who  engages  in  a  trade  that  by  tbe  law  of 
nations  aai^ecta  his  property  to  oaptnre  and  confiscation,  ie  not  illegal ;  that  he  has  a 
perfect  and  lawAil  ngbt  to  engage  iu  the  trade,  and  the  Iralligerent  a  right  equaUy 
perfect  and  lawful  to  aeite  and  oon&soate  tbe  property  so  employed.  But  the  gronnds 
on  which  tbia  ^legation  is  onade  are  not  easy  to  be  discerned.  It  is,  indeed,  anppwted 
X extent  by  the  vagne  langoagB  of  Vattet;  bnt  the  observationa  of  this  not  veij 


aecurate  or  profoaud  writer  will  oe  tennd,  when  examined, 

oontradietorj.  While  he  affirms  that  a  nentral  merchant  may  lawfully  prcaecDh 
trade  with  tlie  tielllgerent  country  in  articles  contraband  of  war,  be  admite  that  a 
nation  at  war,  tmia  a  regard  to  its  own  welfare  and  safsty,  has  an  absolute  right  to 
seize  and  confiscate  all  snppliea  of  this  nature  destined  to  the  use  of  its  enemies;  and 
yet  he  overlooks  the  inevitabk  emseqaeuos,  that  if  these  proceedings  of  the  belltgwent 
are  ueceasary  meaanres  of  eelf-d^anse,  tbe  condnet  of  tbe  nentral  in  fhmiahing  t&B  wai 


involving  thie  ofleiise,  that  can  alone  JustliV  the  penalty  by  which  it  Is  sought  to  be 
restruiued.  Were  the  trade  lawflil,  alUiough  the  belligBtmit  might  be  allow^  from  a 
regard  to  hie  own  safety,  to  intoroept  warlike  snpnlies  destined  to  the  use  of  his  enemy, 
be  wonld^  bound  to  pay  their  valne  and  satis^  their  freight,  for  thus  tbe  iqjury  to 
himself  would  be  preveuted,  and  the  righto  of  the  uenfral  be  preeerved.  In  eonfiaoating 
the  goods  and  tbe  freight,  and  iu  some  cases  tbe  ship,  tbe  belligerent  treata  tbe  nentnu 
ownersaeenemjeai  and,  unless  on  principle  hu  baa  tbe  right  to  consider  them  aa  such, 
their  o^rn  sovemment  would  be  bouud  to  listen  to  their  Eomplatnts,  and  redress  their 
wrongs."  This  appears  to  me  to  be  cogent,  I  confess.  "  Unless  they  are  rlghtfolly 
treated  as  enemies,  tbe  coudemnatiuu  of  tliEir  property,  instead  of  being  lawfiu,  would 
be  an  act  of  violence  and  a  cause  of  war.  I  am  not  aware  Uiat  the  observatlrakB  of 
Tattel  are  aoBtaiued  by  any  other  writer  on  public  law;  and  aringle  remark  of  Sir 
William  Scott,  that  bos  already  been  given,  contains  in  Itaelf  a  fbU  reply.  It  ia  fennd 
in  his  observation  that  there  are  no  conflicting  rights  between  nations  at  peaoe;  and 
this  observativu,  although  applied  by  him  to  the  single  case  of  a  reriatanoe  to  itMoh, 
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nuiy  1>«  applied,  vdth  eqtul  truth,  to  every  CMe  of  *  Tlolatton  of  neutral  dntf."    That 
OOntainB  t£e  statement  of  bit  Qmnnent. 

Hr.  Baron  Brauwell.  I  eonfiw  It  Meow  to  me  that  that  to  aver 
with  wordH,  becauM  the  propoeition  may  be  laid  down  that  It  to  unl 
that  the  party  who  cemnilta  the  act  to  anbieet  to  the  pnnlahmeDt  of  capture  and  coufla- 
oaflou;  it  U not  nnlawftil  beycmd  that.  Ton  do  not  treat  liim  aa  a  pirate;  yon  do  not 
treat  luui  as  a  pnaoDer  of  war.  It  to  peifeetly  lawftil  for  a  nuui  to  Milial  in  the  aervlee 
of  a  foreini  coaatry,  and  it  to  peifeetfr  lawftu  to  iboot  him.  Tboee  are  not  confliotiug 
rights.  Wiiat  to  meant  to  that  there  la  no  other  illeg^ty  In  the  eDltotment  than  thto, 
tliat  it  atibjects  the  man  to  be  aboL  It  aeems  to  me,  with  great  anbmiasion,  that  those 
good  fblka,  if  they  tltoDght  of  the  nae  of  the  worda  they  were  dealing  with,  never  could 
make  the  nitotake  tSiey  no. 

Mr.  SouciTOR  Qbhbrai,  There  to  thto  djatinction  between  the  way  in  which  yon 
deal  with  a  man  violating  a  blockade  or  a  roan  oarrylnK  contraband,  and  a  man 
who  is  doing  what  la  perfectly  right.  For  example,  tue  tlie  case  of  a  nentral 
ihipowiier  caiTving  enemy's  gooda,  not  contraband;  if  yon  take  a  neutral  ship 
carrving  uuemv  a  gooda  uut  contmlwnd,  yon  take  the  goods  out  and  yon  pay  the  owner 
the  creiglit.  You  nave  a  right  to  take  oat  the  goods  uecanee  it  to  neceesary  for  yonr 
own  purposes  aa  a  belligOTent. 

Lord  Chiki'  Baron.  That  to  to  damage  the  enemy. 

Mr.  Solicitor  Qkkkrai.  Yea;  bnt  inaamuoh  aa  the  neutral  owner  haa  not  done 
wrong,  you  do  not  injure  him  in  any  way,  ^ oiu  pay  him  the  freight.  If  he,  the  neutral 
owner,  iM>muuta  a  wtung  against  the  law  ot  natioua,  you  aeize  aud  oonfiaoate  hto  goods. 

Lord  Chibi'  Baron.  You  never  puntoh  him,  you  neither  impriaou  him,  nor  ahoot 
him,  nor  try  him  by  a  court.marti^  or  In  any  other  comt. 

Ht.  fiouciTOit  Ueneral.  That  la  so. 

Lord  CniRr  Baboh.  It  need  to  he  the  same  with  respect  to  ofFenaea  againat  the 
nvenne  laws  of  thU  conntry.  Originally  the  revenue  laws  of  thto  country  never  pnu- 
iahed  except  by  fine  and  fonUtote. 

Ur.  SouciTOR  Qknbrai.  That  to  so.  Upon  thto  qneation  your  lordship  aoooratelj 
stated  the  law  yeaterday,  if  1  may  be  permitted  to  eay  ao.  The  law  of  thto  conntir 
ao  &r  revoguiEee  the  law  of  nations,  that  It  will  not  enibtoe  a  contract  which  to 
baaed  npon  an  intended  violation  of  intematloDal  law ;  bnt  the  law  of  this  conntry 
does  not  recognise  the  law  of  natlona  so  fiw  as  this,  that  what  to  an  offense  against 
tile  law  of  nations  to  an  olbnae  agunat  (aar  criminal  law,  and  I  venture  to  think 
that  to  a  sound  dtoUnetion.  I  will  not  follow  that  anbject  to  any  greater  length, 
beeanae  it  is  not  neceeeary  to  my  argument.  It  was  touched  npon  yeaterday,  and 
the  matter  appears  to  me  to  be  not  unworthy  of  oonstileration.  I  will  paaa  fhnn 
it  in  a  very  few  momenta;  tmt  I  will  oheerve  that  this  supposed  right,  according  to 
International  law,  of  the  ant^eot  of  a  neatntl  atato  to  export  contraband  to  the  enemy, 
to  the  aame  aa  liia  right  to  braak  a  blockade ;  there  is  no  way  of  punishing  him  unless 
jon  eatch  him  in  the  act ;  it  to  not  a  violation  of  our  orlminnl  law  at  all  events ;  bnt 
still  tlu)  coorUi  have  said,  and  those  cases  are  referred  to  by  Mr.  Dner,  that  if  it  appears 
that  a  captain  of  a  ship,  Icnowlng  of  a  blocicade,  intends  to  violate  it,  the  contract  of 
hunmnce  will  not  be  euforoed,  because  the  act  of  the  master  of  the  stiip  is  a  breach  of 
intemationBl  law.  That  I  appr^end  to  be  the  principle  of  onr  tow,  and  tliat  was  the 
principle  npon  which  the  oasee  referred  to  by  the  leanied  Btt«mey  general  yeaterday 
were  decided ;  and  I  take  that  aa  the  doctrine  that  may  be  ooasideiedta  be  now  aettled 
in  Westmlnater  Hall.  That  waa  the  principle  on  which  the  eaae  of  De  WntK  rt.  Hen- 
dricka  waa  decided,  where  a  oonbvet  rounded  upon  the  raising  of  a  loan  fbr  snUMta  in 
aima  againat  a  government  In  amity  with  our  own  waa  bdd  mit  to  be  eqwble  m  being 
•ufbrced  in  this  oountiy.  It  was  not  a  criminal  o^nae,  bat  ao  offense  against  the  law 
tf  nationa,  and  therefore  the  conrts  of  Uiis  country  would  not  lend  tbemaelvee  to  the 
enAwoement  of  it.  I  may  observe  that  the  language  of  Lord  Stowell,  in  several  ease^  to 
entirely  opposed  to  the  view  that  a  nentral  aendlng  contraband  or  trying  to  break  a 
blockade  la  really  committing  no  ofienae  againat  International  law.  In  the  case  of  the 
Imima,  reported  in  the  third  volume  of  Bobinaon,  page  168,  Lend  Stowell  says :  "The 
rnle  respecting  contraband  to  always  underatood  to  be  that  the  artiolee  must  be  taken 
la  driieto."  That  to  the  t«nn  be  oseo.  Aud  then  again.  In  5th  Bobinson,  in  the  case  of 
the  Bicfamond,  at  page  331,  he  apealu  of  a  coutnband  dealing  in  ships.  He  says :  "  Here 
~ia  an  avowed  intention  of  going  to  sell  a  ahlp  to  a  iMlllgerent,  which  in  time  of  w-- 


ezpeetatlon  that  it  wonld  he  hoatilely  employed  against  thto  conntir.  It  cannot  aurely, 
onder  any  [Mint  of  view,  hot  be  oonaidered  as  a  verr  hostile  act,  to  be  oarrying  a  sapply 
of  a  moat  po  werfiil  Instnimeat  of  mlachief,  of  oontrabanil  ready  made  np,  to  the  enemy  fM 
boetUe  nae,  and  intended  fbr  that  nae  by  the  aellar,  and  with  an  avowed  knowledge 


tlut  it  would  be  so  applied." 
LoBD  CHur  RuON.  ProvMona  ai 
Ur.  SouctroR  Ofmuul.  In  aome  i 
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Uie  destioation ;  aad  cokla,  rnidei'  Mine  circuiuHtaiioes,  vimld  be  contraband,  ami  ander 
othen  noL  Tbe  queetioD  of  coatraband  or  no  contraband  la  esc«edui){ly  lUfticuIt,  when 
von  come  to  appl;  it  to  the  facts ;  Lut  I  apprehend  that  the  intention  and  ottjeot  is 

ineially  the  t«8t' with  Te«pecttoartlcIeaand^(i>iwu,aoIaraB  contraband  is  concerned. 
ma;  have  a  word  to  aay  alternanl  with  relereoca  la  that. 

Lord  Chisf  B&bok.  Many  of  tbose  laws  ware  made  by  the  strong,  by  those  who 
oonld  enforce  them,  and  therefore  tbe  weak  were  obliged  to  aaqtd<«oe. 

Ur.  HoucrroB  Obnkiui-  No  doubt. 

Lord  Ciiuiy  Baroh,  Ancl  they  come  Into  the  "oNwitM,"  as  the  attorney  general 
says;  tbey  get  int«  the  "oMtMHi"  because  they  are  obliged  to  do  so. 

Mr.  SouciTOK  Genekax,  And  the  ornat*  ace  all  those  who  are  strong  enoagh  to 
enforce  what  tbey  call  their  rigfata. 

Lord  Ciuef  Bxrom.  Againgt  those  who  are  oompelled  by  force  to  ncquipsce. 

Mr.  SoucrrOH  Ubskbil,  Yea,  I  believe  that  is  so,  my  lord.  I  paaa  from  this  subject 
with  the  remark  that  it  t^pears  t«  me  not  an  accurate  eipresaiou  to  say  that  a  neutral 
merchant  supplying  coutniband,  whether  oonaiBtingof  ahips  or  aims  and  ammunition, 
is  not  violating  any  priociple  of  iuMmatioual  lnw.  I  .ijiprebend  that  he  dues  commit 
an  ofiisnse  against  iutem^onal  law,  bat  he  does  not  oonuuit  an  offense  against  the 
criminal  law  of  this  cunntry,  and  J  conceive  that  this  country  is  not  bound,  under  any 
obligation  to  other  conntriea,  to  punish  him.  In  that  aeuse  only  I  accept  my  learned 
friend's  proposition,  and  I  mean  to  press  this  arcnuieut  no  further  than  tbis,  that  this 
contraband  trade  in  omu  and  ammunition  and  in  ships  of  war,  which  Lord  Stowoll 
characterizesaeapecnliarlymalignautdescriptionoftrade,  is  not  that  deticription  of  trade 
which  it  appears  to  me  ought  to  meet  with  any  peculiar  tenderness  on  the  part  of  the 
legislature  or  courts  uf  justice.  I  do  not  mean  tliat  you  must  stretoh  the  cnininal  law 
for  the  puipose  of  including  any  person  not  within  its  words  ;  on  the  other  hand,  you 
are  not  to  narrow  and  fritter  away  the  foreign  enlistment  act  in  order  to  favor  a  oMi- 
traboud  and  illicit  trade  opposed  to  the  law  of  nations;  and  withrcspeot  to  this  fonrigu 
enlistment  act,  if  it  isconti'nded  on  tbe  othprside  that  it  interferes  with  one  description 
of  trade  not  peculiarly  entitled  to  be  favored,  on  the  other  band  it  may  be  said  to  be 
in  tjie  interest  of  peace,  and  therefore  in  the  interest  of  tbe  whole  community. 

Now,  my  lords,  a  few  words  as  to  the  second  principle  uf  international  law  which 
my  learned  friend  stated  in  tbisroauneT:  Tbe  territory  of  a  neutral  power  is  to  be  kept 
inviolate  from  proximate  or  immediate  acts  of  war.  It  appears  to  me  that  that  propo- 
sition is  too  nan-ow;  it  should  be,  that  neutral  territory  should  not  bu  rhe  basis  of 
hostile  operations.  I  should  prefer  itatioK  the  proposition  in  that  way,  and  wheu  my 
learned  friend,  Sir  Hugh  Cairns,  went  so  for  as  to  ooutend  tbat  a  foreigu  belligerent 
would  have  a  right  to  estnbli^  here  a  mannfactory  of  arms 

Lord  Chief  Uabon.  You  need  hardly  labor  that. 

Mr.  Souuitor  Okmeiui.  1  think  my  learned  friend  went  a  little  too  fur  in  that 

Lord  Chief  Barok.  I  tbink  the  case  which  SirHugh  Coiroe  would  have  pnl  would 
have  been  setting  up  a  manufacture  cither  by  aome  aul^ects  of  the  foreiun  power 
domiciled  here,  or  by  British  subjects  williug  to  aiwist  them  by  commeiiciog  uje  maun- 
fiictui'e. 

Mr.  SoLicrroR  Oknerai.  I  think  my  learned  frieild  limited  bis  proposition  to  tbe 
foreign  belligerenta  employing  their  own  subjects. 

Loud  Ciiiei'  Baro^;.  He  would  hardly  entertain  the  uotion  that  tbey  could  set  np 
in  this  country  a  manufactory  as  a  manufactoiy  of  tbs  Confederate  Status. 

Mr.  Soucrroit  Gknural.  I  am  certain  that  my  learned  friend,  Sir  Uugh  Cairus,  if  tui 
were  an  adviser  of  the  Crown,  would  not  advise  the  Crown  to  submit  to  snch  a  nse  of 
its  territory ;  and  when  my  learned  friend  endeavored  to  limit  it  to  a  manufactore  in 
which  foreigners  were  engaged,  that  would  make  no  difference  at  all;  it  would  be  the 
use  of  the  neutral  territory  as  a  basis  of  hostile  operations,  and  though  no  immediate 
act  of  war  would  be  committied,  it  would  be  such  a  use  of  the  neutral  territory  as  no 
neutral  state  with  any  respect  for  itaelf  would  permit,  and  which  tlie  opposite  bellig- 
erent, if  strong  enough,  would  he  sore  to  compMn  of. 

Now,  my  lords,  it  appears  to  mo  that  under  this  head  of  the  inviolability  of  neutral 
territory  comes  the  qnestion  of  the  equipping,  the  arming  and  manning  of  vessels  of 
war  t^  a  foreign  state  in  a  neutral  territory.  I  apprehend  that  that  is  contrary  to 
the  principles  of  international  law.  This  is  quite  clear,  that  it  gives  the  neutral  a  right 
to  complaJu  of  the  foreign  govemmeoton  account  of  any  such  use  of  its  territory;  and  I 
abonld  be  disposed  to  say  that  any  use  of  its  territory  for  the  equipping  uf  vessels  with 
the  intention  of  using  them  for  hostile  operations,  though  not  accompanied  with  the 
commissioning  or  arming  or  manning,  would  still  be  a  use  of  the  neutral  territoty 
of  which  the  neutral  woold  have  a  right  by  the  law  of  nations  to  complain. 

It  is  another  question,  which  I  luu  not  called  upon  here  to  discuss,  whether  there  is 
a  light  ou  the  part  of  the  other  belligerent  to  reqnire  the  neutral  to  assert  hia  neutiality 
correlative  to  tbe  right  of  the  neutral  to  insist  npon  his  neutrality.  That  may  be  a  very 
doubtful  question.  lam  not  aware  that  there  is  any  such  oorrelative  right;  theuentraj 
it  tbe  judge  ,aa  to  how  far  he  will  protect  his  own  aovareignty  and  the  InviolabUily  of 
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AmeiicMt  doctrine.  I  will  not  proceed  to  discuss  how  ttix  that  doctiue  ma;  be  treated 
M  Mtabliahed  iutematioaal  law,  bnt  I  think  I  msv  venture  to  snggest  a  doubt  whetliec 
it  wonld  be  entirely  satisfsctoiy  tons.  For  example,  lapposiiiK  we  were  ftt  war  with  tbe 
United  States,  and  the;  were  fitting  ont  veBsels  at  Brest  and  other  French  harboia,  if 
the  French  government  ware  to  soy,  in  answer  to  our  exbortationa,  "  Yon  may  do  tbe 
tome,"  I  Tery  much  qnestion  whether  we  should  accept  that  as  a  satu&ctory  anawei. 
Bat  it  is  not  neceesary  for  me  to  discuaa  that  question. 

It  appears  to  me,  that,  on  the  principle  of  international  law,  that  mode  of  proceeding 
that  was  suggested  by  Mr.  Borou  Biamwell,  and  which  certunly  seemed  to  giTB  some 
embanasBment  to  my  learned  friends  on  tbe  other  side,  namely,  the  equipping  of  a 
tcmaI,  all  bat  her  ornlameat,  on  shore,  and  ;patting  in  the  armament,  say,  uiree  and  a 
half  miles  out  at  sea,  the  armament  being  shipped  with  the  same  design  as  the  eqniu- 
ment,  and  at  the  some  place,  vrould  be  a  violation  of  the  neutral  territory,  and  clearly 
an  offense  against  Intematlouat  law  j  and  if  that  were  not  plain  upon  principle,  and 
according  to  conunon  sense,  1  think  it  would  bo  rendered  plain  by  applying  Uie  doc- 
trines laid  down  by  Lord  Stowell  in  the  cose  of  the  TweeOobroeders,  which  .has  been 
referred  U>.  And  I  may  observe,  wbea  my  learned  friends  sfHUtk  of  tbia  or  that  proceed- 
ing being  not  opposed  to  the  letter  of  international  law,  it  u  very  difflcult  to  say  what 
they  mean.  It  is  very  difficult  to  disfingnish  the  letter  from  the  spirit  of  international 
law.  There  are  not  in  international  law  those  technical  quibbles  and  subtleties  whioh 
ve  ore  ooeiistomed  to  in  onr  law,  bnt  which  we  endeavor  so  for  as  possible  to  get  rid 
oC  I  do  not  hesitate  to  say  that  if  we  should  have  a  right  to  complain  of  a  privateet 
being  fitted  oat  and  armed  at  Brest,  we  should  not  consider  that  we  had  a  lees  right  to 
complain  beoaase  lier  armament  was  put  into  her  two  or  three  miles  out  at  sea.  Tbe 
case  of  the  Twee  Gehroeders  is  reported  in  3d  Bobinson,  page  163.  I  think  the  facts 
ore  in  yooi  lordships'  recollection.  The  case  was  this :  A  oapture  was  made  by  a  vessel 
of  war  lying  within  the  three  miles  of  the  neutral  territory,  but  she  sent  ber  boats  oat 
of  the  nentral  territory,  and  it  was  tbe  boats  that  actoolly  effected  tbe  capture.  It 
was  there  argued  that  the  capture  was  out  of  the  neutral  waters.  So  it  was,  in  one 
•BUSS,  because  tbe  pri^e  was  taken  out  of  the  nentral  waters ;  bnt  Lord  Stowell  would 
not  bear  of  such  an  evasion. 

Lord  Chibk  Babon.  The  ship  acted  like  a  polypns,  sending  ont  its  long  arm  and 
seizing  its  prey. 

Mr.  Solicitor  QEyERAL.  Yes,  mv  lord;  and  Lord  Stowell  took  occasion  in  that  cose 
to  express  himself  generally  upon  the  qnestion  of  direct  and  immediate  acts  of  hostility 
in  a  maimer  which  appeals  to  uic  to  be  uaefnl  to  quot«.  lie  first  says :  "  This  may  be 
BJsaed  to  be  on  Immemate  act  of  hostility,  and  very  much  the  same  thing  as  the  &nng 
oEasbot.''  But  he  goes  on  to  say:  "If  it  were  necessa^,  therefore,  to  prove  that  a  direct 
Mid  immediate  oot  of  hoetili^  had  been  committed,  I  should  be  disposed  to  hold  that 
it  was  safflcieutly  made  out  by  the  facts  of  this  case."  Then  he  says :  "  But,  direct 
hoat^ty  appeals  not  to  be  neoesoory."  And  it  is  upon  this  ^nnd  I  object  to  my 
learned  fHend's  limitation  of  the  rule  of  international  law.  "  Direct  hostility  appears 
not  to  lie  necessary,  for  whatever  has  an  Immediate  connection  with  it  is  forbidden ; 
yoa  cannot,  without  leave,  cony  prisoners  or  booty  into  a  neutral  territory,  there  to  be 
detained,  because  such  an  act  is  an  Immediate  continuation  of  hostilitv.  In  the  same 
manner  an  act  of  hostility  is  not  to  take  its  commencement  90  neutral  ground.  It  is 
not  sufficient  to  say  it  is  not  □ompLet«d  there."  I  cannot  help  thinking  tiiat  those  words 
bear  very  much  npon  the  present  question.  "  Ton  ore  not  to  take  onv  measure  there 
that  shall  lead  to  immediate  violenoe ;  you  are  not  to  avail  yonrsell  of  a  station  on 
neutral  territory,  making,  as  it  were,  a  vantage  ground  of  the  neutral  country,  a  country 
whioh  is  to  carry  itself  with  perfect  equality  between  both  belligerents,  giving  neither 
Qie  one  nor  tbe  other  any  advantage."  Then  he  goes  on  to  say :  "  Many  instances  have 
occnrred  in  which  such  on  irregular  use  of  a  neutral  country  has  been  warmly  resented, 
and  some  during  the  present  war.  Tbe  practice,  which  has  been  tolerated  in  the 
northern  states  of  Europe,  of  permitting  french  pri-vateare  to  make  stations  of  their 

Krts,  and  to  sally  out  to  capture  British  Teasels  in  that  neighborhood,  is  of  that  nnm- 
c."  Here  he  assamea  the  cose  of  a  vessel  oaptorlng  out  of  neutral  waters,  itself  being 
in  neutral  waters  at  the  time  of  the  capture,  bnt  sallying  from  the  neutral  waters. 
Then  he  says:  "  Yet  even  this  proctic^  unfriendly  and  uoxmua  as  it  is,  is  less  than  that 
complained  of  in  the  present  instance,"  and  so  on. 

Mr.  Barok  Bkamwbix.  As  a  mattw  of  ioct,  what  is  the  meaning  of  that  expression, 
to  make  stations  of  tlieir  ports ;  merely  that  they  mode  them  a  refuge,  01  that  they 
fitted  ont  in  them  T 

Mr.  Solicitor  Oxnerai-  I  apprehend  that  the  dlstluction  woold  be  Just  thi^ :  If  they 
went  merely  for  the  purpose  of  ordinary  repairs  or  provisions,  or  were  driven  into  the 
place  by  stress  of  weather,  that  would  be  lawftil ;  bnt  if  they,  in  &ct,  used  the  nentral 
port  for  tbe  purpose  of  lying  in  wait  and  issoing  ont  of  that  port  in  order  to  prey  upon 
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the  oomntene  of  tfw  enemy,  that  would  be  an  Improper  lue  of  the  oentnl  port,  M I 
underatanil  Lord  Stcwell,  althougli  the  <Naptiiie  were  not  made  within  the  three  milea. 

Ifr.  Babom  Brahwru.  Although  they  1^  no  warlike  stonw  in  the  neutral  port  I 

Ut.  SOLlctTOK  Gknkrai.  Althoagh  they  had  no  warlike  Htorei  in  the  neutral  port; 
bnt  tliey  most  not  make  a  at^ion  of  a  nentral  port.  I  apprehend  that  that  wonld  apply 
KLmoet  directly  to  the  qneation  put  by  Mr.  Baron  Bramwell,  that  if  yon  eqnip  a  vgegal 
three  mijei  ont  (h>m  Liverpool,  the  Yeenel  would  be  virtually  equipped  at  Liverpool. 

Mr.  Baron  Bramweu.  Lord  Stowell  says  that  the  praotioe  IumI  been  much  com- 
plained o£ 

Hr.  SoiJOiTOB  Gekkrai-  Tee,  my  lord,  and  your  lordihlpa  will  Me  tttst  he  qnlta 
tgreea  that  it  is  a  enbjeot  of  complaint  He  eays,  "  Matty  iDataoeea  have  oecnned  in 
which  ench  on  irregular  nee  of  a  nentral  ooontry  haa  been  wumly  reacted,  and  eoma 
during  the  preaent  war,"  (that  ie,  by  oonelves.)  "The  practice  which  haa  been  tiJer- 
ated  In  the  northern  statee  of  Europe,  of  permitting  French  priratoaie  to  make  etAtiona 
of  their  porte,  aaA  to  sally  out  to  capture  Britieh  veaeelB  in  the  nelghbortiood,  1h  of  that 
number,  and  yet  even  that  practice,  unfriendly  and  uozioUB  ae  it  ii,  ie  leM  than  that 
complained  itf  in  the  present  instance ;  for  hero  the  ship,  withont  aallyiUK  out  at  all,ia 
to  oommit  the  hoetile  act."  So  that  Lord  Stonall  appeara  to  think  that  lor  a  veeeel  to 
■end  out  its  boats  and  commit  the  boetile  act  ie  a  Infle  worae  than  fbi  the  veeeel  itself 
to  aally  out  and  oommit  the  hostile  act. 

Hr.  Babok  Bramvell.  He  says  that  that  ia  worse  than  that  of  which  oompUut  la 
made,  namely,  a  vesael  not  begfoning  hostilities  when  within  the  nentral  tenitory,  but 
making  an  habitual  asylum  ot  the  port,  aa  I  understand.  It  ie  a  ouriona  thiug,  but 
Lord  ^well  hardly  goes  to  the  extent  of  saying  that  snch  a  thing  wonld  be  a  lawftal 
sntijectof  oompltdnt  on  the  port  of  the  neutral  against  the  belligerent  which  permitted 

LoBD  Chikp  Babok.  Hey  oontd  not  in  the  neutral  territoiy  make  an  arsenal  for  any 
purpose.  They  oonld  not  be  allowed  to  nse  the  neutral  soil  n>r  their  own  puTpoaea,  to 
advance  their  own  odvant^e.  They  wonld  not  be  aQowad  by  any  neutral  power  to 
have  a  place  in  which  to  fit  out  and  prepare  thoir  own  ships. 

Mr.  SoLiCTfOR  GBjncRAT.  No,  certainly  not  to  prepare  them. 

Lord  OaiKr  Babok.  8a  as  to  fit  them  for  warlike  operations,  n^ng  the  nentral  port 
■a  a  place  at  which  to  remain  and  watch,  and  from  which  to  start  on  an  expedition  of 
affinessioii. 

Mr.  SOUCITOR  Oekkbal.  That  will  be  the  rule.  I  apprehend.  Therefore,  my  lorda, 
I  hare  thought  it  right  acnnewhat  to  onalifV,  and,  (n  &ot  to  extend,  the  propoaittona  of 
intematidnal  law  which  my  teamed  mend  Sir  Hugh  Caime  appeared  to  nte  to  state 
too  narrowly,  for  the  obviona  pnrpoae  of  narrowing  the  oonstniction  of  this  act,  which 
he  endeaTora  to  aqu«r«  with  them. 

4nd,  my  toida,  before  I  come  to  tiie  actual  construction  of  the  act,  I  may  be  allowed 
to  observe,  that  though  no  doubt  veaeelB  of  waf  are  ooutraband  in  the  same  sense  as 
arms  and  ammunition  an  contraband,  yet  ooniiderations  wpply  to  vessels  which  do  not 
apply  to  arms  and  ammunition,  and  to  which  It  is  aa  well  for  a  ntontent  to  advert.  A 
vessel  1b  not  merely  an  engine  of  war,  bnt  a  veaeel  oaoiea  enghtee  of  war.  'A  veaael 
canies  men  to  work  those  euKlnee.  A  vessel  has  a  nationalitv ;  a  veeael  is  tenltory 
for  some  purpoaes,  and  inhabited  territory.  So  that  a  venel  armed,  equipped,  and 
manned,  is,  in  foot,  floating  hostile  territory,  and  a  vessel  not  equippec^or  manned  still 
haa  oapadties  for  the  combination  of  armaments,  to  use  an  exprtesion  of  Canning, 
which  lake  it  out  of  the  category  of  arms  and  ammunition ;  and  therefore  there  appears 
to  be  some  reason  wh^  the  IcKislature  should  have  thought  it  desirable  by  enactments 
to  deal  with  vessels  without  dealing  with  other  articles  of  contraband  of  war.  I  think 
thivt  one  can  easily  see  veryexcelunt  gronnda  on  which  that  distinction  ahonld  be 
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we  complained  that  they  fbmiidied  the  Ftenoh,  with  whom  we  wea«  at  wu,  with  arms 
and  anunnuition.  In  the  next  mcanorial  we  complained  that  they  allowed  the  Frenoh 
to  flt  ont  privateers  in  their  harbora ;  and  to  woee  two  sepuate  remonstrances  Hr. 
Jefferson,  who  was  theb  Secretary  of  St«te,  addresaed  himself  separately.  With  respect 
to  the  first,  he  says,  "The  purchase  of  aims  and  military  accoDterments  by  an  agent  of 
the  French  government  in  this  conntry,  with  au  intuit  n>  enort  than  to  France,  is  the 
subject  of  another  of  the  meraorlala.  Onr  eitliens  have  been  alwi^free  to  make, 
vend,  and  export  arms.  It  is  the  oonstont  oocapatiou  and  livelihood  ol  some  of  them. 
To  suppress  those  callinsa,  the  only  nie«ns  perhaps  of  their  snbsistanoe,  because  a  wac 
exiota  b  fbielgn  and  dutiuit  eonntriea,  in  which  we  have  no  epaotni,  wonld  aoaiMly 
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be  expected.    It  would  be  hud  t 

belp  Hiinhtng  that  thii  is  the  sir  _  „  „  . 
■hould  not  interfere  with  the  utle  of  »niiB,  th«t  it  wonld  be  impoedble  to  inqniie  how 
many  gmiB  and  pietole  e*oii  nuuinfeetiuet  in  the  country  has  been  nwldng.  Lm  ntml- 
turn  oojrU  ai  impemlUlia  is  »  nuxim  pecnUBrly  applicalde  to  the  law  of  nationa.  No 
eonutn'  would  be  bo  mmaeoiiable  w  to  eneot  another  coon^  to  do  tiiat  which  is  im- 
poailble :  bnt  that  argnment  doea  not  Bpp&  to  ehips  of  war;  it  is  poesible  at  all  events 
to  deal  with  them.    ** "' "^-X__:.._  __,__._,___., ..._, .,__ 

'    '^  ,       .         _ 

u  internal  derangement  oi 
nal  penalt;  pronaanoed  in  uie  Freaii 
portion  of  theae  arm*  as  shall  fall  into  the  handf  of  any  oiTtbe  belligerent  powers 


e  Fresident'e  proclamation,  that  of  confiscation  of 


on  their  wa^  to  the  poat  of  their  enemies.  To  thiapenalty  oar  citiieiie  are  warned 
that  they  will  Ije  abandoned."  And  I  may  obserre  in  passing  that  the  American  proc- 
lamatioDS  of  oeotiality  and  oar  proclamations  of  neatrality  always  n^rd  the  export- 
ing of  Brms  and  ammanition  as  an  ofiense ;  Qioj  call  it  an  o&dsb,  but  an  offense 
finnishable  by  the  law  of  nations.  We  tell  them  in  oar  prodamatioa  that  those  who 
DAinge  the  foreign  enlistment  act  will  be  liable  to  penalties  not  only  according  to  the 
law  (tf  nations,  bnt  under  the  act.  Tonr  lotdships  will  see,  if  yon  refer  to  page  13'  of 
lerd^  refer  to  it  in  psimtng  After  various 
fi^roign  enlistment  act,  it  goes  on  to  say,. 


theappendiz,tl>at  that  isthe&nmof  it;  Im 
wamlQgs  to  onr  snltJects  not  to  inAisge  Uie 
"or  endeavoring  to  break  any  Uoek^e  lav 


.   ,  .  .  „  _. jr  modem  nsageof  nations,  fbr  the  naeor 

■ervioe  of  either  of  the  said  contending  parties,  all  peiaons  so  ofitoding  wUl  inonr  and 
be  liable  to  the  several  penalties  and  penal  conseqnenoee  by  the  said  statate  or  by  the 
law  of  nations  in  that  behalf  impoeed  or  denounoed."  JJeddwwto  timgmio  tingulit ;  by  the 
statute  in  respect  to  all  infringements  of  its  provisions,  by  the  law  of  nations  in  respect 
to  the  exportation  of  contrabuid. 

Having  read  the  answer  of  Ur.  Jefferson  to  onr  first  memorial  eomidaining  of  the 
SQi^ly  of  coutiaband.  I  now  come  to  the  next  answer  with  respect  to  oni  memorial  on 
the  snbject  of  allowing  ships  to  be  fitted  oot  for  the  Fren<di.  Yqor  lordships  will 
ofaaerve  that  in  his  fbnuei  answer  he  refers  only  to  arms  and  ammonitlon,  not  to  ships 
at  alL    He  says  "Bat  the  practice  of  conunissumln^,  eqaippln^  and  manning  vesoels 


VDyemnMntwilltakeeKotivemeaenreetopreventit."    Then  again, (thisistlieoaly  flir- 
wer  extract  bom  theee  American  papers  towhich  I  will  refer,}Mr.  Jefferson  writes  this 


in  onr  ports  to  cruise  on  ai^r  of  the  belligereot  parties  is  entue^  disapproved,  and  the 
'^  ~"' '''weffitctivemeaenreetopreventit."    Thena  ......   ..... 

to  Monsienr  QenM,  the  minister  plen^oteotiaiy  of  tiie  French'repnbllc :  "  The  President, 
after  nuUore  oousideiation  and  d^bwation,  was  of  the  opinion  that  the  onntug  and 
— I — ,_..»  (iiedoMnot  here  nae  the  tenn  "manning,")  "vessels  in  the  ports  5  the 
«  to  cmise  against  nations  wiUi  whom  th^  were  at  peace,  was  incompati- 
ble with  the  tenitorial  sovereignty  of  the  United  States;  that  it  made  them  instnnaental 
to  the  aanoysnoe  of  those  nattons,  and  thweby  tended  to  compromise  their  peace;  and 
that  he  thoDght  it  neoeasary,  as  an  evidence  mT  good  fi^th  to  them,  w  well  as  a  pnblic 
n^iaration  to  the  sovereign^  of  the  ooontnr.  that  the  anned  veaeeu  of  tills  deecnptior 

ihOBlddepaitfjomtbepf-"-  -•'•^-  — -...>t<.-.--"    .    ^  -.    .  -j-  .  -*- ,__..- 

•nlistmeot  act  was  enacu  ^  .  ... 

of  a  war  with  fiance,  and  at  the  risk  of  hlsom  Impeachment;  fiuastormof  popnlar 

lent  a^fainst  EnjtUndr  WasiiinKtoa.~undstened  by  a~ 
stop  the  eqiu] 


sovereignty  of  the  United  States;  that  it  made  them  insi 
Me  nattons,  and  thweby  tended  to  compromise  their  p< 
wsary,  as  an  evidence  mT  good  fi^th  to  them,  w  well  aa 
9reign^  of  the  ooontnr,  that  the  anned  veaeeu  of  tills  deecnption 
leporteof  the  United  States."    And.  my  lords,  before  any  fbrei^ 
acted  in  Amraiea,  Washington  acted  upon  that  pdicy,  at  the  nsk 
,  and  at  the  risk  of  hlsom  Impeachment;  fiuastormof  popr'~ 
indijgnatioo  was  raised  ag^nst  him ;  the  foellng  of  the  coontiy  being  violent  in  & 
of  fiance,  and  equally  violent  a^fainst  Eiudand.    Washington,  undstened  by  all  tl 
coosiderationH,  did  stop  the  eqiupmeni  ofFreneh  privatewa,  uid  he  pnt  a  man  on 

lie  common  law  tor  being  eoneemed  in  so  doing.  I  mnst  say  that  that 
le  to  be  a  very  bright  passage  in  American  histwy.  I  know  no  stronger 
le"  FVfuiltMafjn-epMiHtanaae'' determined todowhat is tlKht,undaimtedDy 
lor.    Washin^n  by  so  doing  risked  his  popolarity,  wnioh  he  lost  for  a 


trial  nnder  the 
appeaiB  to  me  t 
instance  of  the  " 

popolar  olftmor.  „  .  „ 

time,  bnt  be  persisted  in  his  policy,  and  fluding  that  tiie  provisions  of  the  coDuaon  law 
were  not  Bufflcient,  ho  applied  to  Congress,  ana  his  inflnenoe  was  such  that  be  obtained 
an  act  of  Congress,  going  beyond  the  provisions  of  international  or  the  oommon  law. 
I  will  not  refer  anln  to  we  address  to  Congress  of  Washington,  which  the  att«niey  gen- 
eral read;  bat  that  clearly  shows  that  he  oonsidered  the  power*  of  the  common  law, 
or  the  rights  which  international  law  gave  him,  were  not  soiaeient,  and  thereli»e  he 
eame  to  Congress  for  the  porpose  of  giving  bun  farther  powera.  The  oltjeot  pf  the 
American  statnte,  as  of  onrs,  was  the  preservation  of  peace.  The  oljeot  was  the  pre- 
vention of  dispntes.  As  we  all  know,  in  international  law  there  are  not  Ihoaa  hard 
lines,  tliere  are  not  those  sharn  landma^s,  which  are  fband  In  monieipid  law.  There 
^ways  is  a  wide  mamu  for  dlBpata  If  a  state  is  determined  to  be  dispntatlooe  and  is 
strong.  What  Washington  wished  was  to  be  within  this  Oregon,  this  disputed  field 
of  international  law.    He  did  not  wish  to  discnss  with  foKdgn  nations  preiusdy  how 
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far  he  might  ta  mi^t  not  without  a  TtoU^a  of  nentoAlity,  allow  foceiga  bellioerent 
veetels  to  uae  hia  porta;  he  d«eired  to  ^Toid  thoae  diwnwions,  uid  therefore  It  iraa 
that  the  Ametioan  enlietTnent  act  (like  the  Englkh  eDlutment  act,  which  goes  beyond 
the  Ameriosji  act)  vaa  expreselj  framed  for  the  purpoae  of  exeeedisg  and  going  beyond 
the  Umita  of  international  law.  1  ventnre  to  contend,  in  the  flnt  pl^oe,  that  my 
learned  fHeud  Sir  Hofh  Caima  haa  laid  down  the  principles  of  international  law  too 
narrowly;  and,  aeeondly,  that  he  has  uo  ground  whatever  for  oi)nt«tidiag  that  the 
municipal  stMnto  woe  paaaed  lui  merely  dMilaratory  or  confirmatur]'  of  international 
law;  history  ia  there  sgainet  him. 

Now  I  come  to  the  oouatmction  of  the  atatute.  My  learned  Mend  the  attorney 
Deneral  has  already  called  yonr  lordahipe'  attention  t«  thia,  that  oar  atatnte  is  wider 
ttian  the  American  etatate.  I  may  remind  your  lordahin  that  the  American  statute 
oontaiua  the  words  "tit  ont  Knd  arm;"  we  pat  the  words  in  the  disjunctive,  and  we 
add  "equip  and  fomish,"  I  suppose  with  some  meaning.  It  appears  to  me  that  yon 
cannot  snppoM  that  tho«e  words  "equip  and  Au-nlsh"  were  not  added  with  an  inten- 
tion that  Hiey  should  apply  to  some  ofTense  which  was  not  oeceaaarily  hit  by  the 
votds"flt  out  andarm."  1  apprehend  that  "Qt  out"  isoneof  the  widest  eipreeeions 
which  yon  could  ^iply  to  a  vesael;  "eqoip"  may  possibly  not  be  so  wide,  "famish" 
may  not  be  so  wide,  and  thoae  words  are  added  in  our  act.  And  then,  ae  year  loid- 
^ips  are  awara,  there  are  added  in  onr  act  the  words  "in  onier  that,"  in  addition  to 
"  inth  intent,"  and  for  a  pnrpoee  which  I  will  venture  presently  to  soggeat.  And  then 
there  otsuea  Ule  olanae  pmhibitius,  not  only  the  ve««el  being  eqoippe^  for  the  porpoae 
of  croising  and  committing  hostilities,  but  hei  being  "uBod  as  a  transport  or  storo- 
shipj"  which  words  were  introduced  (if  ona  may  refer  to  history)  at  the  snggestion  of 
Sir  James  Haoldntoah,  who  said:  "The  statute  without  these  words  will  be  nnfoir, 
because  the  Spaniarda  only  want  transports  and  store-ships;  you  will  allow  them  to 
have  transports  and  atore-BhipB,  while  their  revolting  colonies  are  not  allowed  to  have 
privatear&."  Then  that  amendment  was  made  in  oommittee,  and  It  was  made  sodm- 
what  awkwardly. 

Hy  learned  fnend  the  attorney  general  haa  descanted  upon  this  act  m>  tattj,  that 
many  remarks  which  I  might  otherwise  hare  made  are  not  uecesaary,  and  I  will 
endeavor  aa  fto  as  poaeiblo  to  avoid  repetition.  He  haa  already  referred  yonr  lord- 
shipa  to  the  ol^ect  of  the  preamble,  and  to  the  statement  that  the  law  at  preaent  in 
existence  waa  not  anfBcient;  and  he  has  nfetred  to  five  claneeB,  which  manifestiy 


which  I  will  treat  separatoly.  Tbe  fiist  in  order  wliich  I  shall  take  is  t£e  intent,  and 
then,  secondly,  what  is  to  be  done  iu  ponuiuioe  of  that  intont.  Now,  first,  with  f»- 
epeet  to  the  intent,  who  may  form  the  intenlt  No  doubt  the  intont  must  be  formed  t^ 
somebody  who  bsH  some  control  over  the  vessel.  I  apprehend,  as  I  think  was  suggest- 
ed by  Mr.  Boron  Pigott,  that  there  may  be  two  descriptions  of  intent,  both  within  Uie 
meaning  of  this  statute.  The  first  description  would  be  the  intont  of  a  foreign  bellig- 
erent, or  hia  went,  to  employ  a  vessel  to  cruise  and  commit  hostilities.  The  aecoml 
intent  would  be  that  of  a  person  who  equipped  her  in  order  that  she  might  be  so 
employed.  And  I  cannot  help  thinking  that  the  words  "iu  order  that"  were  intro- 
duced to  meet  that  second  intent,  for  it  might  be  said,  by  way  of  what  I  should  venture 
to  call  a  quibble,  the  equipper  cannot  intend  that  she  sball  be  ao  employed,  becanae 
he  haa  no  eontrol  over  her  after  she  leaves  his  hands.  I  dare  say,  as  a  matter  of  his- 
tory, an  argument  of  that  sort  was  pnt  forward,  and  then  the  legislature  said,  for  the 
purpose  of  meettog  that,  we  will  pnt  in  the  words  "  in  order  that."  That,  I  think.  Is 
the  probable  axplanation  of  the  words  "in  order  that"  l>6ing  inserted.  Mow,  with  re- 
spect to  the  first  class  of  intontion  to  whioh  I  waa  referring,  namely,  the  intention  of  a 
belligerent  or  his  agent  to  employ  the  vessel  hostilely,  if  he  "procures"  bet  to  be 
equipped,  even  although  the  equipper  does  not  know  of  the  intontion,  I  apptehend 
there  oan  be  no  question  at  all  that  that  wonld  forfeit  the  vessel;  it  woold  not  be 
neceesary  to  contend  that  in  this  case,  but  I  apprehend  it  would  be  ao  according  to  the 
strict  construction  of  the  act.  The  ottject  ia  prevention ;  the  object  ia  the  preTention, 
if  possible,  of  any  venut  isaning  out  of  this  country  as  the  liaeia  of  hoBtilftine;  and  1 
apprehend  that  that  would  be  the  true  oonstruction,  and  that  the  veeael  wonld  be  for- 
felted  Independently  of  any  intontion  at  all  of  the  equipper,  the  intentioa  being  ia  the 

JpTBon  ordering  the  vessel  and  having  control  over  its  nltlmato  destination  to  employ 
er  in  hostile  operations;  and  if  that  be  so.  for  a  moment  adverting  to  Ae  evidenoe, 
there  cen  be,  I  think,  no  question  that  thie  vessel  wonld  have  been  forftlted  upon  that 
ground  here.  However,  that  is  rather  anticipating.  Then,  aeoondly,  with  reepeet  to 
the  equipper,  I  apprehend  that  if  theeqnipper  equip*  the  veaael  knowing  that  she  is  to 
be  10  employed,  then  he  is  within  the  act;  heeqnipa  "with  the  inten^''or"lnaider 
that,"  or,  at  all  events,  he  "knowingly  luda  and  osMsts,"  and  he  clearly  would  come 
within  the  act.  And  I  may  refer  here  to  the  case  which  waa  quoted  yeaterday  by  the 
nttomey  general,  the  case  of  a  druggist  who  sold  drugs  to  a  brewer,  he  knowuig  that 
the  brewer  would  use  them  in  his  trade.    He  there  bad  no  control  over  the  ultimate 
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DM  of  the  dngs  ttoy  moi«  than  tbe  eqnivper  has  over  the  nltimste  destinatbm  of  the 
tmmI;  biit  Lmd  ElWborooghpnt  it  asnigbas  thia,  th»t  he  iraa  even  aiding  tuid  pro- 
earing  (thM  waa,  I  thiDic,  I^id  EUenborongh's  exiwewion)  the  breirei  to  commit  an 
nnlawil  act  b;  fdmiehiDg  the  drags,  and,  tberefiwe,  the  oonttaot  of  sale  waa  held  to 

Mr.  Bakon  Csanxbu.  That  waa  not  an  action  for  penaltiea,  and,  tlierefbre,  that 
expreeaioD  i>f  opinion  on  the  put  of  Lord  Bltenboiongfi  waa  qntte  anneecsauy  to  the 
deciaiou  oT  the  caao;  it  was  only  an  notion  toi  the  reoovery  of  the  price  of  a  certain 
article.  The  partionlar  canstrnotion  which  the  chief  joatice  pnt  in  that  eaae  upon  the 
wcrda  of  the  statute  is  not  Tery  important. 

Ht.  Boucttok  OhnxIux-  It  may  be  that  iie  pnt  rather  a  atrong  oonatrnotiou  apon 
the  worda.  He  naea  the  wopde  "aiding  and  proonring."  I  am  not  prepu«d  to  say 
that  that  te  not  a  strong  ooiiBtmction. 

Mr.  B&ROM  Chasnkix.  The  statuw  waa  paaaad  In  order  to  prevent  the  public  being 
injnred  by  the  nae  of  noxious  draxs  in  the  piepaiation  of  beer.  In  the  same  was  an 
excise  act  waa  pasaed  to  prevent  the  pnblic  being  defrauded  in  the  delivery  of  bnoke. 
An  act  done  in  violation  of  anoh  statotea  will  not  entitle  the  party  to  lecover. 

Ht.  Solicitor  Oknerai.  Yea,  it  ia  not  necesaai^  to  put  the  case  higher  than  that; 
bnt  t  think  under  thoae  ciTDumatanoea  the  druggist  selling  the  drugs,  tboogh  be  had 
BO  control  over  the  ultimate  deatiuation  of  them,  still  anpplied  them  "  in  onler  that" 
tiiey  might  be  improperly  need;  I  do  not  wiah  to  pnt  it  higher.  And  I  may  pnt  the 
case  of  a.  man  who  let  lodgings  to  a  woman  for  the  pnrpose  of  carrying  on  tLhe  trade  of 
a  prostitnte,  who,  it  was  held,  could  not  recover  the  rent;  he  had  no  control  over  her, 
but  he  let  the  lodgings  "in  order  that"  she  might  carry  on  an  improper  trade :  andeo 
here,  thongh  the  eqiSpper  has  no  control  over  the  Teeael  after  abe  leaves  the  port, 
he  anpplies  the  ship  "m  order  that"  she  may  be  used  in  the  manner  prohibited. 

Hr.  Baron  Chanmkli.  For  the  pnrpose  of  oonsiderlns  the  etatnte,  we  have  to  beat 
in  mind  that  two  claesae  of  penons  are  to  be  embraced,  the  chief  Botwa  and  the  anbor- 
dinate  aoton.  With  regard  to  the  chief  actors,  it  may  be  that  then  must  be  an  Intent 
that  when  built  the  Teesel  should  be  engaged  in  the  service  of  afbr^gn  power;  but 
with  regard  to  the  subordinate  actors  there  ninst  be  a  gnilty  knowledge, 

Mr.  OAKcat  PiQOTT.  Wlilch  would  be  evidence  for  tie  Jury  aa  to  intuit. 

Mr.  IJOLiciTOB  Obnerai,.  Yes,  my  lord ;  with  respect  to  the  intent,  I  do  not  think 
there  wlU  be  any  diffloolty  in  this  oaee.  When  I  come  to  the  evidenoe  I  think  I  shall 
make  that  quite  clear.  It  is  verj'  seldom  in  fact  that  yon  can  prove  intent  so  ooncln- 
sively  as  'vraa  done  here.  Now  I  come  to  thisj  what  is  to  be  done  in  pnmianoe  of  that 
intent.  The  words  are  these,  and  we  seek  to  add  nothing  to  the  words,  and,  on  the 
other  hand,  we  desire  nothing  to  be  antitracted.  "If  any  person  ahall  eqoip,  Inmiah, 
At  ont,  or  arm  any  ahip  or  veeeel "  (I  will  take  those  worda  alone  at  Sist  without 
embarrassing  myself  with  the  question  of  "attempt")  "with  intent  or  in  order  that 
BDCh  ship  or  veeiiel  shall  be  emploved  in  the  service  of  any  foreign  prince,  state,"  &c., 
"with  iaUmt  to  omlse  or  to  oomnut  boatilitiBe."  The  word  "intent"  is  unneceaaarily 
repeated,  I  apprehend.  What  ia  the  meaning  of  those  wordsT  I  could  quite  nnder- 
atand  ttda  pnmorition;  it  would  be  a  very  definite  and  intelligible  one;  the  mnat 
he  equipped  iour  as  to  be  in  a  condition  when  she  leaves  the  port  to  commit  hcetilitiea. 
lliat  I  coold  nnderstand,  but  that  would  mean  that  she  mast  be  umed,  because  ahe 
conld  not  be  in  a  (condition  to  commit  hostilities  withoat  being  aimed;  and  more,  it 
mnat  mean  that  ahe  must  be  manned,  because  the  guns  cannot  flre  themaelves.  So 
therefore,  in  order  to  oouteod  that  she  mnat  bo  i^  a  condition  to  commit  bostilitiea,  yon 
muat  go  the  length  of  saying  that  she  must  be  liotb  mMined  and  armed.  But  that  is 
against  the  worda  of  the  statute;  that  ia  rending  the  conjunctive  instead  of  the  dis- 
jnnctive,  and  the  very  ol^eot  of  the  legislature  is  defeated,  aa  it  appears  to  me,  who 
intention^y  avoided  the  conjunctive  and  used  the  diqjuuctive.  Then  again  that  is 
distinctly  oppoaed  to  the  doctrine  of  the  United  States,  laid  down  in  the  case  of  the 
United  States  vt.  Qoinoy,  valeat  fHonlvn.  I  am  not  going  to  discnas  now  how  for  that 
would  be  considered  by  the  court,  I  wil!  not  say  an  autliority,  because  no  American 
case  can  be  treated  absolutely  as  an  authority  in  thia  court,  but  aa  one  in  the  leasona- 
bloneaa  of  the  deoiaion  of  which  they  would  be  diaposed  to  concur.  Bnt  I  may  remind 
T  lordships  upon  that  point  that  the  ease  of  the  United  States  ca.  Quincy  is  strictly 
■™it ;  it  IS  reported  in  the  Appendix  at  page  78*.  "  To  attempt  to  do  an  act  does  not 

iu  law  or  common  parlance  imply  a  completion  of  the  act  or  any  deliDite  progress 

towarda  it."  No  doubt  Quincy  naa  indicted  for  the  attempt — and  while  upon  that 
.subject  I  may  say  that  I  concede  that  the  attempt  must  be  to  do  that  which  if  done  ' 
will  be  an  oneuse.  No  doubt  when  there  is  the  intent  that  the  thing  ahall  t>e  done, 
any  step  toward  doing  it  ia  an  offenae.  "To  attenlpt  to  do  an  sict  doeS  not  either  in 
law  or  common  parlance  imply  a  completion  of  the  act  or  any  definite  progresa  toward 
it.  Any  effort  or  endeavor  to  effect  it  will  aatiafy  the  terms  of  the  law.  Thia  varied 
phraseology  in  the  law  waa  probably  employed  with  a  view  to  embrace  all  persons  of 
every  description  who  might  lie  engaged  directly  or  indirectly  in  preparing  vessels 
•See  t  Feten,  page  MS. 
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mployad  In  DOmmitting  Iioitillttea  Bnlnrt  any  powen 
rere  at  peace.  DU&rent  degrees  m  oriminuity  will 
DeceoHarlly  attaoh  to  peraoiiB  tbua  eng^ed.  Hmoe  the  great  latitiide  gtren  to  the 
conrtB  In  afflxiiig  the  pnolahment,  namely,  a  fine  of  not  more  than  $10,000  and  fanpria- 
onment  not  more  than  three  yeaie.  We  are  BcoordinKly  of  opinion  that  it  U  not 
necexBary  that  the  JniT  nhoiild  believe  or  find  tjiat  the  BoBtot,  wMn  she  left  B^timore, 
and  when  she  ainved  at  St.  Thomas,  and  dnring  the  voyage  &odi  Baltimore  to  St. 
Thomas,  was  armed  or  in  a  oondition  to  commit  hostilities,  in  order  to  find  t&e  defend- 
ant guilty  of  the  ofiense  charged  in  the  Indictment."  Then,  my  lords,  if  that  is  so,  that 
the  veMel  need  not  be  in  a  condition  to  cmise  and  commit  hostilities,  which  some  of 
my  learned  Mends  have  contended  for,  laiA  which  woold  require  the  interpolation  of 
words  into  the  statate  which  are  not  there,  how  most  she  be  equipped?  That  is  the 
question.  Now  it  Is  eont«nded  that  Oie  equipment,  though  not  amonntinK  to  afl. 
actual  anoing,  so  that  the  veasel  may  be  ia  a  oondition  to  commit  hostlUtiee,  anil  must 
be  OD  equipment,  as  I  nnderBtand  my  learned  friends,  of  a  warlike  character,  not 
entipilU  unu,  but  of  a  wariilte  ehanZoter.  Now,  as  I  befbre  obserred,  I  can  quite 
nnderataud  what  yon  mean  by  "  txta,"  bnt  there  is  a  good  deal  of  difflonlty  in  nodM^ 
_. —  31 .„• L..1 . I —  .. .  -r^  ___.j^p  oharaoter." 

, ._,  . ^s  to  be  a  question  of  ooo- 

siderable  conseqnenoe,  is  this  ease  of  Quincy  a  case  in  point  t  Yon  see  that  what  the 
judge,  Mr.  Justice  Thompson,  there  says,  is  tills ;  "  That  it  is  not  necessary  that  the 
jury  shonld  iMlIeve  or  find  that  the  Bolivar,  when  sbo  left  Baltimore  and  when  she 
amved  at  8t  Thoma«,  and  during  the  voyage  from  Baltimore  to  St.  Thomas,  was 
armed,  or  in  a  oondition  to  commit  boettlltEes,  in  order  to  And  the  defendant  gnUty," 
bnt  then  they  bod  previously  determined  that  the  accMSOty  or  subsidiary  offender,  if 


nialiing,  1 . 
have  been  armed. 

Mr.  SOUCTOR  Oenksh,  No, 

Mr.  BATtOtr  Bbavwxu.  If  thatls  so,  is  it  aoaseinpoint  upon  this  partisularinfomia- 

Hr.  Boucrros  Okmbrai.  Hy  uiswer  to  that  is,  that  it  is  in  point  1>eo(rase  it  is  decided 
npon  those  words  in  the  AmeiicMi  act,  which  are  the  some  as  ours,  and  in  the  diqjano- 
tive.  The  words  in  the  American  act  upon  which  this  case  wbb  decided  are,  "  attempt 
to  famish,  fit  out,  or  arm;"  our  words  are.  "flunisb.flt  out,  or  arm."  Therefore,  Is^ 
it  is  an  authority,  aon  eonttat,  that  if  the  prlnotpat  had  been  tried  in  the  American  conita 
they  would  have  held  that  it  was  enough.  Why  t  Beoaose  the  word*  differ;  It  would 
have  l>oeu  "  fit  out  and  arm." 

Mr.  Bakon  Channxu.  They  decided  it  as  a  matter  of  pleading,  a  very  onimportant 
point  connected  with  the  leet  of  the  decjef  on ;  so  fbr  as  tliu  point  goes  they  detdded  that 
the  Indictment  in  point  of  form  was  good ;  that  vliereas  uie  indiotment  was  levelled 
acaiust  the  subordinate  actor,  as  agt^nst  him  It  used  the  vety  words  of  the  statute,  and 
that  that  was  enfOdent. 

Lord  Chirp  Barov.  Bnt  for  the  purpose  of  oonitltntlng  Hie  oftenss  two  acts  an 
necessary ;  if  any  one  assists  In  doing  the  one,  knowing  that  the  other  vrill  be  done  also, 
oi  even  possibly  withont  that.  If  any  one  aasiBta  in  l£e  one,  he  irill  be  Indiotable  tot 
asdsting  tn  that  one.  "Hie  American  antiiorlty  seems  to  be  an  authority  only  for  this, 
that  wherever  the  offense  consists  of  two  parts,  and  the  assisting  of  the  offMider  is 
Itself  an  offense ;  if  you  aaaist  in  the  one  yon  OMlst  in  the  otJier;  yon  assist  him  as  to 
the  enttre  completion  of  the  offense,  because  be  cannot  do  the  wnole  unless  be  does 
that ;  it  Is  not  necassarr  that  yon  should  assist  him  in  both. 

Mr.  Baron  Ptoott.  That  supposes  that  fitting  out  simply  is  an  offense. 

Mr.  Solicitor Obnvrai.  Distinct  from  arming.  Bnt  thematerial  partof  theoaseis 
this,  that  they  distinguish  between  "fit  out"  and  "ann."  If  "fit  ont"  and  "ann" 
mean  the  same  thing,  there  would  have  been  no  openiuK  for  the  distinction,  bat  th^ 
say  tbat  Qoinoy  may  have  been  gailty  of  fitting  ont,  although  there  was  no  arming. 

Hr.  Baror  BtUMWRUU  AlthouKh  he  did  not  ann. 

Mr.  SOLicrron  OaNERAi.  Tea,  nltbongh  he  did  not  arm,  and  althongh  be  did  not 
assist  to  ana.  They  say  tliat  fittintf  oat  and  arming  are  two  different  tmngs,  and  that 
fitting  oat  means  something  else  uuui  arming,  and  It  la  impossible  to  say  tfiat  that 
'must  not  have  been  here  decided.  They  deal  wltb  the  ftots,  and  tbey  say  it  is  not 
necessary  tha^the  vessel  should  be  in  a  condition  to  oommit  hostilities. 

Mx.  BAROMCOAMmUL.  Ton  are  meeting  the  argnment  of  tlie  other  side,  that  the 
equipment,  however  ftr  it  had  proceeded,  mnat  have  Imen  a  warlike  preparation. 

Mr.  SoucrroR  Grnrrai.  Tee ;  I  went  back  for  a  moment  to  Qnincy'B  < 
... ..      ...      .  .,         ,^„^Q   . 


In  hostile  operstlona, 


:dbvGOOglC 
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I  abould  be  wmy  to  Test  my  aigu 

it  it.    I  merely  nae  UkeoueasuiiUi: 

not  be  put  tower  tluut  this ;  it  holdi 

le  thing;  that  "Bt  out"  meaoB  eometliiiig  leM  than  "anu." 

Mr.  Bakoh  Bkucwkuu  I  tbink  it  wotUd  iuevitftbly  be  m.    1  have  felt  cooaiderable 

difficulty  in  thi*  c««e  from  a  want  of  knowledge  almoat  of  wbAt  a  ahip  of  war  ia;  bat  I 

eonoelTe  that  a  veuel  miffht  be  fitted  oat  eo  a«  to  be  in  a  condition  to  oommit  hostili- 


tfeH  without  belns  properly  armed.    Sappooe,  for  Instance,  ebe  had  a  large  oiew  on 
boaid,  and  she  had  a  la^  quantity  of  mosketa  and  cntlMeec. 
Ur.  SoLicrroR  GzmBAU  Yee;  or  atM  mwht  be  fitted  ont  to  cmiee  fi>r  a  voyage  of 


obaervation  agaiuat  tiie  enem^.  The  word!  aie,  "  omlae  or  comioit  hoetilitlea."  She 
might  be  fitted  out  to  crnice  without  any  arau,  periutpa,  against  the  enemy ;  she  might 
earrj  a  law  crew  supplied  with  rifiee,  and  eo  might  be  extremely  effective  against  an 


might  be  fitted  out  to  cruise  without  any  anna,  periiaps,  against  the  enemy ;  she  might 
ewry  a  hum  crew  supplied  with  rifiee,  and  so  might  be  extremely  effective  r  '  '  ~ 
enemy,  and  espeoially  against  an  nnoiviliced  enemy,  altiioogh  there  were  n 


per  intended  to  go  to  the  West  Indies  in  aearoh  of  funds  with  which  to  arm  and  eqnip 
the  said  veesel,  and  had  no  present  intention  of  nsinj;  or  employios  the  said  vessel  ae  a 

Erivateet,  but  Intended,  when  he  equipped  her,  to  go  to  the  West  Indies  to  endeavor 
1  raise  funds  to  prepare  her  for  a  orulsa,  then  tbt  dSendant  is  not  jroilty."  Then  apply 
Oiat  reasraiing  to  this  caee.  If  the  Jury  believe  that  when  the  lleuuidia  was  fitted 
and  equipped  at  Liverpool  the  bnUder  sJid  eqoipper  intended  to  take  hec  to  the  Aiores, 
and  deliver  hec  to  the  confederate  govemment,  in  order  that  they  might  arm  and  equip 
the  Teasel,  but  the  builder  and  eqmpper  had  no  present  intention  of  uaing  or  employing 
Om  vcMel  as  a  orivateer,  bat  intended  her,  wn^  equipped,  to  go  to  the  As<n«a,  to 
endeavor  to  hand  her  over  to  the  oonfedeiate  government,  Inen  uie  defendant  is  not 

Hr.  BouciTOB  GsKxau.  Your  lordehln  sees  that  in  that  case  the  equlpper  was  the 
person  wbo  had  the  ooutcol  over  her,  and  was  to  oae  her  as  a  privateer ;  she  was  not 
<adered  bv  any  foreign  government — he  waa  the  person  to  nae  her. 

It  may  be  aa  well  £ir  me  to  aay  a  word  or  two  more  apon  the  question  of  intention. 
The  oonrt  appears  there  to  have  considered  that  inaBmnoli  aa  tlie  eqoipper,  havinc  the 
sole  control  over  her,  had  not  made  up  hia  mind  at  Baltimore  whetlier  he  wonid  use 
her  as  a  privateer  or  not,  hiBmlndbelnginthiastat&"If  Icanget  fiindaonmy  arrival 
at  Bt.  Tbomaa,  I  will  nae  her  aa  a  privateer ;  if  not,  I  will  go  on  a  commercial  voyage," 
they  say  there  waa  an  absence  of  the  mma  fm  at  B^timoie  when  the  vessel  started, 
and  that  it  waa  not  a  preaent  intention — periiaps  the  more  acenrate  liuignage  might 
be,  that  it  waa  not  a  fixed  and  absolute  intention  to  employ  her  as  a  privatMr,  but  a 


apeenlation  that  abe  might  be  ao  employed.  "  I  may  or  I  may  not  employ  the  vessel 
on  a  hostile  cruise."  was  what  Quincy  thongbt;  that  I  apprehend  is  the  explanation  of 
that  case;  but  if  the  vessel  had  oeen  ordered  by  the  agent  of  a  foreign  government  with 


.  a  clear  and  fixed  Intuition  to  use  her  aa  a  omiser,  that  would  have  made  all  the 
difforance. 

LOKD  CsiBF  Baron.  Do  you  not  see  what  a  loop-hole  that  leaves  t 

Ur.  SoucrroR  Qenkrai.  It  does.  I  vree  to  tlmt,  and  I  am  not  quite  sore  that  we 
who  an  not  Iraund  by  those  oases  should  quite  aaaent  to  the  doctrine  they  lay  down. 
We  must  all  recolleot  that  these  are  the  decisionB  of  a  nsutral — a  nation  whose  normal 
state  lias  t>een  neotTal.  I  am  not  qidte  sure  that,  we,  whose  normal  state  has  b^eu 
betligerent,  ahonld  quite  agree  to  those  decisions. 

Lord  Crief  Baron.  Out  normal  state  is  not  heUigerent. 

Ur.  SouciTOR  Gbnkrai.  Ithasbeen;  I  hope  it  will  not  be;  we  have  been  concenied 
in  most  of  the  great  oontlnental  wars. 

Lord  Chikp  Baron.  Great  Britain  hoa  been  at  peace  daring  btJf  of  my  lifetime. 

He.  BouorroR  Gmnxrai.  I  am  spewing  of  before  that.  In  moat  of  the  great  naval 
IS  we  have  had  something  to  do.    I  do  not  aay  alL    The  Amerioana  aa  a  rule  have 


been  neutral ;  they  have  aonaidered  themselves  aa  a  neutral  nation,  whoae  policy  it  tias 
been  to  preaerve  meir  neutrality  and  avoid  war  as  I^  aa  posaible.  Their  dlstanoe  from 
Emrope  boa  enabled  them  to  do  that ;  we,  on  the  eontrary,  have  been  drawn  into  Euro- 
pean  wars,  and  meat  of  our  international  law  haa  ra^er  been  laid  down  from  the 
belUgerent  point  of  view.  All  our  priae  law,  all  the  deciuons  of  Lord  Blowell,  are  the 
decisions  of  a  belligerent,  aud  the  greater  ^rt  of  the  international  law  we  have  con- 
tributed to  make  has  been  oontribated  by  na  as  belUgerenta. 

LoRn  Chiet  Baron.  Some  of  oar  decisions  very  likely  have  what  painten  call  a 
"glaring"  of  a  belligerent  ohaiacter. 

Mr,  ATTOBifBT  Qenkrai.  Tee,  and  the  others  may  have  a  glaiing  of  nentoalitT.    1 
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was  allowed  in  tbe  coae  of  Qninin',  uid  la  Hie  eaae  of  the  Skatisaiiiia  TriuldAd. 

Mr.  Babon  Bk&wwxu.  Wtw  Qnfnoy  ooQTieted  I 

Hr.  Solicitor  GKmitu-  He  was  aoqnitted  oa  the  CmIs,  (Quinett  wm  eonviotad,) 
tiMJurj-,  BO  doabt,  baUei'ing  that  he  had  no  prsMut  intentloD. 

"Aia  briuKe  me  back  for  a  moment  to  the  qaastlon  of  luteDtlou.  I  am  not  goine  to 
odd  to  the  obaervatioua  I  hitTe  made  npon  that  point,  ezoept  thii,  that  tb«  intenUon 
mnstbeaBxed  and  decided  one;  that  i*  according  to  the  Ameriean  aatboiitiea;  it 
most  not  be  what  is  called  a  contingent  intention,  which  te,  strictly  speakinB',  no 
intention  at  aU.  That  ezplaine  Quiaoy'B  oaee,  and  it  alto  explains  the  oaee  m  the 
SantisBima  Trinidad.  The  ca«e  of  the  SanttMima  Trinidad,  which  hoe  been  qaoted 
very  much  oat  of  doora  ob  a  oase  permitting  an;  ship  of  war  to  be  eqaipped  under 
a  contract  with  a  belligerent,  la  a  oaoe  which,  it  appears  to  ma,  bis  led  to  very 
great  misapprehension,  and  it  may  be  conveaient  for  me  here  to  say  a  word  or 
nrv  with  respect  to  that  case.  That  oaee  is  in  7th  Wheaton,  and  the  ^adgment 
of  Hr.  Jnstica  Story  ia  at  page  334,  and  it  is  also  printed  In  the  appendix  to  the 
teport  of  the  trial.  The  facts  of  that  case  are  etoted  very  shortly.  I  am  now 
reiBrring  to  it  to  illostrate  what  1  have  to  say  upon  the  subject  of  intention. 
"Riere  a  Tassel  etmed  from  Baltimore  nndoubtedly  enoipped,  and  armed  and  manned, 
and  she  was  sent  by  the  owner  to  Bnanos  Ayraa,  with  iDgtmctions  to  the  captain  to 
sell  her  if  he  oonld  get  a  good  price  for  her,  and  I  suppose  not  to  sell  her  if  he  did  not. 
She  was  sold  tothegoTernmentof  Bnenos  Ayres,  whooommiHionedher  as  a  priTateer. 
She  subsequently  returned  into  the  American  port,  where  she  augmented  her  fbroe, 
not  b^  the  way  by  adding  any  gnne,  bat  merely  by  taking  in  spaiH  and  stores,  and 
enlisting  some  men  ;  and  the  Jn<^ment  of  the  court,  as  yonr  lordahipe  are  aware,  was 
•dreTse  to  the  vessel  on  the  gronnd  of  the  angmen  tation  of  her  foroe ;  that  is  to  say, 
the  priee  she  had  made  was  restored ;  ther^ore  what  is  said  by  Hr.  Jastioe  Story 
upon  the  subject  of  her  first  equipment  was  not  necessary  to  the  decision  of  the  esse. 

Lord  Cmsp  Babon.  It  was  not  necessary  to  the  decision,  but  that  makes  no  differ- 
•Doe,  becanee  you  may  refer  to  it  merely  on  the  personal  authority  of  the  writer;  uid 
tlien  there  is  no  distinction  between  wnat  is  ad  ma  for  the  purpose  of  the  Jadgment, 
and  what  Is  not.  Whereyoarefbrtoanan&ori^inonron'n  law,  it  is  not  anastuu,and 
no  donbt  it  is  a  very  proper  remark  to  make  where  it  is  applicable.  "  This  is  nMielj 
obil«r  dictum:  it  waenotnecessBtyfintheJndgmBnt  that  thejudge  should  say  that,"  and 
it  may  be  taken  as  accurately  describing  w^t  passes  in  the  mind  of  the  Judge  when 
be  ia  giving  Judgment.  It  mast  be  presumed  that  as  to  those  matters  wmoh  are 
absolutely  neoesaary  to  the  Judgment,  aud  npon  which  the  decision  is  fonnded,  the 
Jadse  takea great  eare,  theMgheat  pmslblo  care;  bat  as  to  other  remarks  tliatara 
made,  not  for  the  puipoM  of  the  decision,  but  as  lltastration,  it  may  be  presnmed  that 
he  draws  fhmi  the  resonroes  of  his  own  mind,  but  without  the  same  extreme  aoonraoy 
of  attentifm  which  he  would  give  to  those  matters  which  are  the  very  foundation  of 
the  Jndgment  he  is  pronouncing. 

Hr.  ^ucrroR  Gkkerai_  No  donbt  that  is  so.  I  am  vei;  &r  fh>m  seeking  toonder- 
Tolne  the  high  authority  of  Mr.  Justioe  Story.  I  merely  make  the  remark  that 
the  statement  referred  to  was  not  absolutely  necessary  for  the  decisiop  of  the  case.  At 
tJie  same  time  it  deoides,  no  donbt,  one  point  of  the  case ;  I  admit  that.  What  he  sayi 
at  page  340  of  Wheaton's  report  is  thi&,  "  The  guention  ae  to  the  orif^ioal  illegal  arma- 
ment and  outlit  of  the  Independenoia  may  be  dimisHud  in  a  few  woi^  It  is  apparent 
tjiat,  tbOQgh  equipped  ae  a,  vessel  of  war,  she  was  sent  to  Bueuos  Ayres  on  a  commer- 
cial adventure ;  contrabaud  indeed,  but  in  no  shape  violating  our  laws  or  oui  national 
neutrality.  If  captured  by  a  Spanish  ship  of  war  during  the  voyage,  she  wonld  have 
been  Justly  condemned  as  a  good  prize,  and  for  being  engaged  in  a  traffic  prohibited 
by  the  law  of  nations.  But  tliero  is  nothing  in  onr  laws  or  m  the  law  of  nations  that 
forbids."  He  must  mean  in  the  sense  which  Mr.  Baron  Bramwell  put  npon  it,  because 
he  has  Just  said  it  was  traffic  prohibited  by  the  law  of  nations,  which,  at  flist  si^t, 
seems  a  little  inoonsisteut.  "  But  there  is  nothing  tn  our  laws  or  in  the  law  of  nations 
that  forbids  our  citizens  from  sending  armed  vessels  as  well  as  monitions  of  war  ti 


foreign  ports  for  sale.  It  Is  a  commercial  adventure  which  no  nation  is  bound  to  pro- 
hibit, and  which  only  exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation. 
Supposing  theretbre  the  voyage  to  hare  been  fbr  commercial  purposes,  aud  the  sale  at 


Buenos  Ayres  to  have  been  a  bona  fldesale,  (»ad  there  is  nothing  in  tJie  evidence 
before  ns  to  contradiet  lt,j  there  Is  no  pretense  to  say  that  the  otif^nal  outfit  on  the 
ToyajM  was  Illegal,  or  that  a  capture  made  after  the  sale  was,  for  that  oanse  alone,  inval- 
id.^ Now  this  passage  has  led  to  more  misapprehension  thui  almost  any  passage  which 
has  been  quoted  ttotn  any  American  writw,  and  this  has  done  duty  in  all  the  newspa- 
pera,  «a  your  lordships  are  aware,  again  and  again.  I  apprediend  the  meaning  of  the 
passage  to  be  merely  this,  there  mnet  be  the  men*  rso,  tbrae  most  be  a  guilty  intention, 
at  the  time  the  vess^  leaves  the  American  port.  The  petson  who  equipped  the  Inde- 
pendenela  had  not  such  mi  int«Dti(Hi :  at  all  events  not  a  Axed  inteDtu^:  beoanse  he 
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Mat  out  tbe  TCMel,  >iil  tililly  not  to  conualt  hostilitieB  on  its  rokd,  bnt  to  Bnsnoa  Ayres, 
to  KBt  ft  price  for  it;  and  If  the  maHtor  could  not  get  >  good  prloe  for  it  he  was  not  to 
ulT  it.  Therafon,  tltere  wm  no  defloite  intention  on  the  p<ut  at  the  eqnipper ;  Qimi 
it  the  ezplflJMtacm  of  tiw  obbb.  There  waano  Hnffloieot  prottfof  mou  ran.  But  suppoae 
It  had  appeared  that  the  veeael  had  been  ordered  b;  the  Buenoe  Ajres  government, 
there  woiud  Iwre  bMn  aiau  na  on  the  port  of  that  soTemmeDt  or  ltd  ag«nte  that 
wonld  have  forfeit«d  the  -roeael  quite  independently  ttf  any  question  what  tbe  equip- 
per  did  or  dM  not  intend ;  bnt  if  he  liad  fumiabed  tbe  veeael  nnder  raeb  an  oidei.  it 
iroald  baTe  been  eonddered  that  be  did  intend  alao.  I  can  rei?  well  sappoee  that  this 
passage  may  be  mlsundeMiood  by  penmiB  not  appI^flnK  their  minds  to  the  case.  It  ia 
■ym  natnnu  to  say,  if  a  mui  aenda  a  ship  to  Boenoa  ^ree  to  sell  It,  wl^  sboold  not 
beboildit  tootderT  That  makes  all  the  diffeienoe.  If  he  bnflda  it  to  older,  tbe  party 
ordeiing  baa  the  m«m  rta,  whieh  fbtMta  theveeseL  Tbeae  oases  nadonbtedly  go 
■ome  waytoopenadoortoeraaionsftf  the«ct;  we  cannot  conceal  that  from  ouTselTce, 
Mid  I  imi  &t  Gtmn  saTinK  that  we  should  be  facnmd  by  them. 

Lord  Cbibf  Basoh.  Yon  k^  It  was  to  be  taken  to  Bnenoe  Ayree  to  get  a  good  [oioe. 
Suppoae  a  man  weie  to  make  a  Tessel  of  war,  and  to  ann  ber,  and  wwe  to  send  her  ont 
merely  with  a  erew  adequate  to  sail  iter  with  these  directions^  "  Take  her  if  yoo  can 
to  mob  a  port,  (eoppose  it  weie  some  port  either  in  the  luwthem  or  eontbem  States,) 
and  get  what  price  yon  can  tm  iV  Snppoae  he  sells  her  to  one  parttenlar  briligerent 
power,  not  to  either,  would  that  be  a  oommeToial  or  warlike  tTananotion  t 

Mr.  SoiJcrroR  Gminuu  That  Is  the  ease  of  the  Independeneia. 

Lord  CRntr  Babon.  It  is  not  quite  that  case ;  she  was  to  be  aold  to  anybody. 

Hr.  BoucnOB  OBmtBAl.  No;  to  be  sent  to  Boenos  Ayres  and  sold  there. 

Lord  Chiet  Babon.  If  be  oonld  get  a  good  price  for  it  Soppooe  he  wbb  told  to 
take  it  to  the  northeni  Statos  and  s«l  it  for  wMtt  be  oonld  get. 

Mr.  SOLicrroB  GHKaRAi.  I  shonld  not  think  that  wonld  make  any  dilfereaoe ;  pcob*- 
My  not. 

I»ai>  Caisr  Babom.  Tea,  beoanse  whan  the  owner  Bent  it  to  be  aold  to  the  northern 
States,  he  must  perfectly  well  baye  known  Uiat  they  would  nee  it  foi  hoatilltlee  against 
theSonth. 

Mr.  SoucTTOB  QnraKAi-  He  could  not  poeedbly  tell  whether  they  would  bay  it  or 
not. 

Lord  Cbibf  'Baros.  There  eould  not  be  any  donbt  as  to  the  parpoae  for  which  it 
was  to  be  naed;  if  a  man  took  a  veHHol  of  war  JtagnutU  belUr,  to  one  ctf  tbe  bdligerents 
to  be  sold  to  tliem,  to  say  he  did  not  abaolntely  know  that  tbsy  wonld  nse  it,  wonld  be 

Hr.  Barom  Pioott.  In  bU  ptobabillty  the  Jury  wonld  have  found  that  that  was  ao 
idlep-  ■  - 


Mr.  SoLiorroB  Oxnxral.  I  should  Uiluk  tbe  direetlan  to  the  jnry  would  be,  do  yoD 
betiere  he  had  a  fixed  intention  1 

Lord  Cbsbt  Barok.  The  word  ".  fixed  "  Is  not  in  the  act. 

Ur.  Soucrron  GxKEBAi.  I  only  use  it  becanoe  it  leased  in  theeaMof  Qniney. 

Mr.  Baron  Pioott.  You  had  better  say  "intention." 

Mr.  BoLicrroR  Grnbbai.  1  only  used  it  beoanse  it  ianaed  in  that  eaae.  Did  be  intend 
that  it  should  be  employed  by  the  foreign  belligerent  power,  and  then  the  Jury  would 
•ay  whether  he  hiid  that  intent  or  not ;  bnt  I  believe  the  meanliw  of  Mr.  Justloe  Story 
to  be,  that  in  this  partioulat  cose  there  was  not  sufBcient  proor  of  Intentitai  tooome 
within  the  meaning  ot  the  foreign  enlistment  act.  That  I  i^prehend  to  be  the  aoope 
of  the  case,  and  no  more,  and  I  shonld  be  very  sMry  to  extend  Uiat  eaee ;  it  appears 
^  me  to  have  Kone  lather  &r,  I  oonfoes.  . 

Mr.  Basom  Braxwku.  It  lea  case  rather  againat  yon;  yon  do  not  cite  itlnyoor 

Mi.  SoucrroB  Qkneral.  No,  my  lord ;  I  am  citing  it  as  the  Miongest  ease  that  has 
been  need  for  the  oppoeiteview.  I  am  endeavoring  to  explain  it  upon  this  gronnd,  that 
upon  tiie  partionlaj  eitcnmstaDoee  of  that  ease  iOt  ooort  thought  there  was  not  anfB- 
dent  proof  of  a  gnilty  Intention,  bnt  I  should  be  sorry  to  see  that  doctrine  extended, 
— d  ifthe  same  case  arose  In  Umm  oonrts  it  might  be  a  queatlon  whethut  the  doetrine 
1  so  fin;  bnt  I  was  mingto  obaerven!  "  "" —  ■■  ■  •-  ...  ^- 
_,  J  api»«hend,  that  if  Qw  ship  had  been 
corenuuent  the  onnise  won)4  have  been  complete,  and  the  ship  would  have  been  fop- 
fdted.  1  Cttinot  donbt  that  for  a  single  moment  I  have  obaerved  npon  this  case  fi« 
file  nuipoee  of  endeavoring  to  show  the  preolae  extent  to  whioh  it  goes,  and  drawing 
the  One  Deyond  which  it  does  not  go.  The  oaaee  of  Qoino^  and  the  E^tiaaima  Trinidaa 
upon  the  enbject  of  intont,  I  apprehend,  eBtablishad  this  doctrine,  ap^cable  to  the 
particnlor  foate  in  those  oasee,  that  there  must  be  a  positive  intention  and  not  mendy 
a  wish,  not  merely  a  Bpeonlation  that  the  ship  may  possibly  be  used  for  a  hostile  pur- 
poae.  And  let  me  lUaatrato  it  in  this  way.  One  or  two  illUBtraOons  have  been  pnE  bj 
the  lord  chief  baron  which  may  be  used  as  pertinent  to  the  case. 


would  be  carried  so  fin;  bnt  I  was  ming  to  obaerve  npon  thia  ease  tiut  it  would  be 
perfoctly  olear,  1  apiHvhend,  that  If  Qw  ship  had  been  ordered  by  the  Buenoa  Ayna 
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Mr.  BisOF  BsAXWiLL.  I  oannot  help  caQiug  yoar  attentiaB  to  what  ib.  Jnatiee 
Story  BKja  ben  In  apeakliiff  of  tbe  AltnTldB.  He  a*,j»:  "Here,  then,  1b  oomDlete 
evidence  firom  the  t««ttmon;lnttodiioed  by  the  olalmont  himeelf,  of  kn  lllegkl  oatDt  of 
the  Altravido,  Hid  an  enUstment  of  her  crew  within  our  watras  for  the  purpoaea  of 

S^.  BouCTTOR  aEHERAi.  Thftt  WM  vhen  ebe  ouite  back,  when  her  fiiiee  wu  aug- 
mented ;  and  upon  that  she  wa«  oondemned. 

Mr.  Baron  Bkajcwku.  What  I  meant  was  that  he  Memed  to  o«Mi8ider  that  that  wai 
a  necoMHy  thing  to  make  the  oontiaot  illegal,  that  it  abonld  be  "  for  tike  poipoaea  of 

Mr.  SoucTTOfi  OxMXRAL.  It  might  be,  my  lord,  under  the  woida  "  eqnip  "  md  "  arm." 
Tonr  lordabip  see*,  I  think,  how  thla  ease  arose.  Hie  toswI  was  no  doubt  originally 
eqnlpped  and  armed,  and  trait  from  BaltinuHe  to  Bnenos  Ayres  with  the  instmotdons 
wnich  I  hare  mentioiked;  she  was  not  condemned  on  that  gronnd,  bat  she  letomed  to 
America,  and  there  she  Teodved  tome  equipments,  bnt  sot  of  a  wartike  oharaoter,  no 
more  gone.  Shetookont  her  gnnt,  and  pnt  them  In  again,  bat  she  leoeiTedscHiio  other 
-eqnipments  and  she  got  some  men  for  her  tender,  and  apon  those  gn>ni>dt  the  was  con- 
demned; ahewasoendemnedlyMr.  JastioeStoryon  the  groond  that  her  wariikeforae 
was  anomented,  bnt  he  says :  "With  respect  to  tbe  first  Toyoge  I  do  not  oondemn  her 
apon  that  gninnd,  becaose  there  wai  not,  as  I  soggeet,  snfSoient  proof  of  Intention  on 
the  part  of  the  owneia  to  employ  her  in  weriike  serrioe  at  the  tima  she  left  Ameries." 
That,  I  apprehend,  is  tbe  whole  scope  and  effect  of  the  case ;  but  <f,  on  the  other  baud, 
she  had  beenordwed  by  aforeign  irovemment,  nnqneationably  she  woald  have  been 
condemned  for  her  original  oatflt.  Tben,  my  lord,  I  might  iUnatrate  this  ease  of  Qoinoy 
by  a  case  which  was  enraeeted  by  his  lordsup.  Suppose  we  were  to  enact  that  if  a  man 
lita  a  akeletou  key  fin  t&pnrpoee  of  its  being  employed  by  BbnrKlarinhonaebreaking: 
aappose  he  makea  the  key  without  any  conimiuiication  with  me  bnr^ar  at  all,  and 
merely  aenda  it  for  aale  in  tbe  event  of  bis  getting  a  good  price  for  it,  It  may  be  aaid  in 
hla  favor,  yon  do  not  prove  a  gnilty  intention ;  bat  if  tiie  barglar  aiders  it,  then  it  la 
Ibr&ited  at  onoe,  or  if  the  maker  anpplica  it  to  order,  it  la  forfeited  both  on  the  ground 
of  the  mau  rea  on  tbe  part  of  tbe  bnrglar  and  of  himaelf.  Bo  if  he  makes  it  to  a  oertaln 
extent,  bnt  is  not  quite  certain  whether  he  will  flnlab  it  or  not.  That,  I  think,  is 
^Iney'a  ease.  He  jMiee  to  a  certain  point,  and  be  aaya :  I  have  not  qnite  made  np  my 
mind  whether  I  wlu  Dniah  it  for  the  porpose  of  oaing  it  In  thle  nnlawfhl  trade,  oi  for 
nse  in  tome  Ixmeet  trade.  Ton  give  bim  the  benefit  of  tbe  donbt ;  there  la  a  Utau  pmt- 
Isaite  if  he  has  not  formed  a  decided  intention.  That,  I  apprehend,  la  tiie  explanation 
of  those  two  cases.  I  have  reverted  to  that  point  for  a,  moment  in  eonaeqnenoe  of  a 
remark  wblob  foil  from  Mr.  Baron  Bramwell  with  reference  to  tbe  otjeot  ima  IntentioB, 
and  with  that  branch  of  the  argnment  I  have  now  done ;  there  mnat  be  a  fixed  inten- 
tion, aai  not  a  mere  wish  or  dedre,  or  oalcalation  of  poesibilt;. 

Mr.  Bakor  Chakneix.  There  most  be  somethinK  wnidh  is  intention. 

Mr.  SoucnOR  Obnerai-  Yes,  a«  diatingnithed  from  what  la  not  intention;  that 
really  is  the  proper  way  of  pntting  it ;  a  mere  specalation  ia  not  intention,  and  tbe 
bidependenola  was  sent  on  epecnlation.  If  a  man  bnjlds  a  ahlp  and  sends  it  abroad  npon 
mere  Bpeenlation,that  is  not  ench  an  intention  as,  aeoordlug  to  the  American  coiula, 
baa  been  held  to  be  enongh. 

Mr.  Bakon  CHAHincu.  The  attorney  general,  In  snmming  np,  distinetly  pnta  that  to 

Mr.  SouoiTOB  QmntBAi-  Tes,  my  lord.  And  one  word  with  respect  to  the  mischief 
contemplated  by  the  act  It  ia  not  very  likely,  when  yon  oome  to  practice,  that  people 
will  very  often  bnild  or  eqnip  ships  npon  mere  apeculWUon.  witiiont  any  oommnnioation 
with  fineign  goremmenta;  they  mn  a  great  riak  in  doing  it:  they  rnn  the  risk  of 
detection,  andtber  mn  tbe  risk  of  tbe  vesael  being  stopped  on  the  sea,  which  is  a  riak 
fhr  gieator  than  that  applicable  to  arms  and  ammnnition.  Hien  they  rnn  the  risk  o^ 
when  bnilt,  the  vesael  not  anitlng  or  not  fettling  a  proper  price ;  so  that  practical^, 
when  yon  oome  to  oonalder  the  misobiela  to  be  guarded  againat,  it  seema  to  me  rather 
a  remote  mischief  that  buildeia  ahonld  bnild  shipa  upon  apeculation ;  but  the  real  mia- 
ehief  to  be  guarded  against  ia  that  which  ia  likely  to  happen,  oamely,  a  foreign 
SDvemment,  oi  their  agents  ordering  Teasels,  mid  vessels  being  built  to  tJieir  order. 
That  is  what  has  bt^pened  here,  no  donbt,  and  when  my  learned  friend  said  that  Che 


the  provlaions  of  tbe  aot,  so  &r  ae  we  know,  untai  now.  jmd  therefore  u  the  praaeut 
proeeadlng  is  new,  that  Is  becauBe  the  offense  ia  new  which  gives  rise  to  it. 

Now,  my  lords,  I  revert  to  that  part  of  the  case  npon  whidi  I  was  speaking  bafoM, 
namely,  what  must  be  done  in  nnmianee  ot  tbe  Intention.    The  aot  says,  a  ponon  ia  to 

my    I  had  ^t  to  for  as  this,  and  I  do  I 

:  a  vessel  need  not  be  so 
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Mnipment  mnat  be  detemuDad  by  t 
dlrante  botveea  na. 

Upon  tbftt,  my  loida,  I  will  take  iMve  onoe  afain  to  rafer  to  the  caae  of  the  "United 
States  OS.  Qoincy,"  and  I  think  it  is  tlie  last  time  I  shall  have  oooaflion  to  toaoh  upon 
tbtt  case;  yoa  will  find  it  at  page  79*  ottbo  appendix.  What  the  oooit  My  ie  this, 
"The  offense  ocmslsta  priDoip*lly  in  tlw  Intention  with  which  the  prepuations  were 
— '-     These  ^repantions,  aeooTdlng  to  the  very  tenne  of  the  tkct,  tnuBt  be  made 


within  the  limits  of  tbe  United  States,  and  it  Is  eqnally  m 

■with  reepeot  to  the  employnient  of  the  veaeel  shonld  he  foi, __  .__ 

United  States,  and  this  mnst  be  a  flxed  intention."    (That  Is  tlie  reaeon  why  I  naed  the 


term  "  flxed^  beftve  "  not  eonditlonal,  or  contingent,  depending  on  Botoe  fntore 
anangements.)  This  intention  ie  a  qnestioD  belonging  ezolnsively  to  the  Jnry  to 
decdde.  It  is  a  material  point  on  which  the  legality  or  orlmlnallty  of  the  act  mnst 
tnm,  and  deoides  whether  the  adTentnre  is  of  a  commercial  or  warlike  ebaracter." 
Now,  I  anbmit  to  yonr  lordships  that  that  is  correct.  As  I  befbre  obeerved,  I  can  onito 
nndmtand  the  position  that  a  tmbcI  mnst  be  equipped  so  aa  to  oommit  Immeolato 
hoetilltiea ;  liut  what  ii  sailed  an  equipment  of  a  warlike  charaeter,  as  distin^i«hed 
flmn  arming,  sppean  to  me  rather  donbtfnL  I  have  aome  diffioulty  in  defining  It. 
It  wontd  apply,  it  appears  to  me,  to  very  few  matters;  it  wonld  apply  posslhly  to 
ling  tNdts  tea  gnns,  or  slides  on  which  gnna  might  move,  that  wonld  be  pretty  nearly 
nearly  all  the  aqaipmenta  which  yon  coold  call  equipments  of  an  exelnsiYely  warlike 
ebaracter. 

Hy  lords,  that  ooustmotlon  wonld  narrow  the  effect  of  the  aot  very  mnch.  Let  na 
eonnder  th«  effoct  of  that  eonstmctlon,  and  T  will  take  leave  to  refer  first  to  that  pro- 
virion  wMeh  preventa  a  strip  being  eqnipped,  Aimidied,  fitted  oa^  ox  anned  in  <nder 
that  she  may  oe  need  as  a  transport  or  a  More-ship.  Now,  my  lords,  it  appears  to  me 
that  if  we  are  to  adt^t  Oie  doetrlne  of  eqnipmente  exolnilvely  applicable  to  wkda 
partlcalar  object,  it  would  be  very  diflScidt  to  fix  npon  what  equipments  woold  be 
•xoInaiTely  applicable  to  a  transport  or  a  stors-Bhlp. 

Lous  Chikf  Bakom.  No  dmbt  yon  may  nse  all  that  by  way  of  iUn«to«tion,  hnt  at 
tbe  trial,  and  I  think  during  this  argnment,  the  qQHtion  of  its  being  a  store-afalp  or 
tranqrart  did  not  ariae. 

Mr.  SouorrOR  Gknuue.  I  do  not  know  that  It  did,  my  lord. 

LoBD  Cbikv  Baaok.  It  was  entirely  given  up.  The  att«ntlon  of  Uioae  who  argued 
tbe  point,  and  of  myself  wiio  directed  the  Jury,  wm  limited  to  the  oaae  of  an  Intention 
to  omise  and  Dommlt  hoatilitiee. 

Mr.  80UCITOR  Oenxsai.  No  donbt ;  we  do  not  in  the  slightest  dwree  eay,  n^  iori, 
that  there  was  any  ease  against  the  ship  as  a  transport  or  store^hlp.  I  a^  dealing 
now  with  the  oonatmotiou  of  ttw  aot  quto  independently  «t  ita  oonnectlon  with  any 
partlotdar  beta;  we  have  tbe  aot  before  as  aM  we  mast  put  tiM  beet  eonstniotlon  wa 
oan  upon  It.  I  am  taking  Ala  proviaion  whleh  oontains  the  w<nds,  equipped,  ftimiahed, 
fitted  oat,  and  armed  for  the  purpose  of  being  employed  "as  a  teumiart  or  •t(«e-ahip;'' 
what  does  that  meMtf  Does  that  mean  eqaipmrat  (for  I  will  take  the  word  oqnipment 
•kme)  at  a  character  peculiarly  adapted  to  a  transport  or  BtoTe^sblp  t 

Lord  Chikt  Binov.  I  own  I  abontd  rather  adopt  tbe  policy  of  the  learned  attonMnr 
gmeral  at  the  trial.  I  should  sav,  when  the  case  of  a  transport  oomes  before  me  I  will 
fi>rm  an  opinion  upon  It,  but  when  tbe  onae  of  a  transport  or  storo-eihip  is  avowedly 
oat  of  tbe  qneetlon,  I  do  not  fiiel  myself  called  cpon  to  say  anything  upon  it  to  a  Jury 
or  anybody  else. 

Mr.  SoucrroB  Qehbbu-  In  forming  an  opinion  upon  the  oonstmetlou  of  one  part 
of  this  eeoUon,  it  is  material  to  eonsider  the  other  paHa  of  it. 

Lord  Ckibp  Barom.  If  you  were  to  write  a  treatiae  upon  the  statute.  It  wonld  he 
veiy  important^  bat  here  we  are  dlaensalng  only  what  relates  to  omiaing  and  oommit- 
tlng  boatilitioa. 

Mr.  SoucrroB  Qenrrai,  I  am  dlsonsslng  what  the  word  "  eqnlp"  nsed  in  tbe  aot 

Lori>  Caixr  Bamos.  It  mfly  mean  one  thing  for  one  piirpose,  and  anotiier  thing  fbr 
mother. 

Ur.  Baxom  Pioott.  The  word  "ann''«aanot  apply  toastore^hlp. 

Mr.  Solicitor  Genebai.  Clearly  not 

Lobs  Chirp  Babon.  It  is  of  oonree  IndlffbtnDt  to  me  whether  the  matter  Is  in  your 
&vor  or  ag^nst  yon.    1  am  merely  looking  to  what  I  consider  to  l>e  the  truth. 

Mr.  SowjiTOK  Grkrrai.  I  am  quite  enre  of  that,  my  lord,  Itnt  t  would  venture  to 
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tion  ia  thie,  tb*t  if  yon  ooiiatnie  the  mcMiiiig  of  tb«  WDTd  "eqaip"  In  the  Uniited  inuiaer 
which  mr  leonwd  friend  eo&leada  tar,  vis.,  aa  baTing  p*r  m  pmnliai  refereoM  to  the 
prohibited  act  independently  of  inteiitioa  ;rou  land  yourself  in  verj  great  difBcnlty ;  if 
jon  do  BoC  ooiiMder  intentltni,  in  foot  yon  repeal  the  act.  If  yon  apply  thi«  role  to  a 
tmnaport  or  atore-ihip,  It  wonld  be  almost  impowible,  or  it  would  be  very  difficult,  at 
all  eVenta^  to  soggest  any  pecnllat  cqaipmeut  applicable  only  to  a  tranaport  or  a  atore- 
ahip,  and  not  to  any  othei  veaael. 

Mr.  Baron  Brahweu.  I  do  not  onderslond  that  anybody  tays  that  the  thing  wonld 
Dot  be  within  tbi»  act  of  Parliamenl  unlew  It  were  exclusiToly  calonlatad  for  aach  an 
obifeot;  for  iaatance,  if  yon  were  to  put  a  gnat  quantity  of  water  on  board  a  veaael, 
and  if  tod  bad  a  great  number  of  huutnockB  there,  vhien,  for  anythins  I  know,  might 
make  Um  ship  applicable  to  the  pupoee  of  a  mere  paiaengei  elup,  atlU,  if  the  intent 
with  wbieh  it  waa  done  was  that  the  ship  ahonld  be  naed  aa  a  tranapoj^  it  wonld  be 


equipping 
Mr,  Soli 

my  argpmt 
Mr.  Bim 


SOLICirOB  OlMKHAi.  I  aay  the  teat,  and  the  only  teat,  ia  the  intenti<« ;  that  ia 
lAROK  BaufVBLL.  What  they  aay  in  answer  h>  that  ia,  that  it  moat  be  an 


ean  oany  loai  intenaon  only  into  eiecntion. 

Hr.  BoucnxiR  Gemuui.  I  took  down  what  my  learned  friend  Sir  Bngh  Caima  said 
be  deduced  aa  propoaitlona  from  the  gnnuning  np ;  and  I  nnderatood  him  to  My  that 
rate  of  the  pVopositiona  was  this,  that  although  the  veaael  need  not  be  armed,  itUl  the 
ewlpmeut  mnst  be  of  a  warlike  chamotar. 

XoRD  Chiiv  Bakon.  The  equipment  of  a  tranaport  ao  aa  to  make  it  arailsUe  in  a 
warlike  ezpeditirai  for  the  purpoeee  of  a  tranaport  la  of  a  wartike  ehuacler.  I  am 
merely  giving  you  what  I  suppose  Sir  Hugh  Caima-  meaot,  namely,  that  when  yon 
aqnip  and  At  out  a  transport  as  a  transport,  to  be  oaed  aa  a  tranaport  in  a  wariike 
wpedition,  yon  do  fit  it  out  in  a  warlike  character. 

Hr.  SoucrroB  Grneral.  I  do  not  know  that  my  learned  friend  Sir  Hngh  Calma 
meant  to  aay  that  theeqnipmentof  a  transport  muat  be  (tf  a  wariike  oharaetei,  bathe 
meant  to  aay  tliat  the  equipment  of  a  veoMi  to  omiie  mnat  be  of  a  warlike  character, 
that  ia  their  eontention ;  and  I  aay  that  it  ia  not  so ;  that  ia  to  aay,  it  ia  not  so  in  one 
senae  althonsh  it  is  in  anotbw.  If  by  warlike  charaotec  yon  mean  the  oharaoter  pat 
upon  it  by  Ota  intention,  I  aoree.  And  then.  In  this  case  thero  waa  manifeitly  that 
character  beyond  all  doubt.  But  if  by  warlike  oharaoter  you  mean  something  which, 
independently  of  a  proof  of  intentioti,  isof  a  warlike  oharaoter,  th«k  I  difibr;  and  that 
really  ia  the  point, 

Mr.  Baron  Bkamwku.  That  ia  the  queation. 

Mr.  SoLicrroB  Oenerai.  Yea,  my  lord.    By  a  "  warlike  character"  my  learned  friend 


learned  firiend  aaya,no,  it  must  bean  eqnipmL_., .    _. 

tion  for  war  to  oonatitato  a  warUke  eharacter.  There  I  diffiar,  and  I  am  endnaToring 
to  illustrate  the  ooaetracti<H)  of  the  atatute  by  applying  thia  doctrine  to  tranaporte  or 
atore-ships.  With  reapeot  to  transports  and  ator»4hlpa,  It  appeals  to  me  impondble  to 
contend  that  the  equipment  mnat  be  of  a  cbaroct«r  pocoUany  anitable  to  traneporte  (w 
atore-ahips.  I  aay,  tl^t  an  "equipment,"  aadpilit  mm,  ia  explained  by  intent.  Yon 
find  a  ship  fitted  up  to  carry  a  Taat  unmbw  ai  people,  that  might  either  be  for  Mnigranta 
or  for  troiipB.  Sonly,  if  yon  show  that  the  ut^tion  waa  to  cany  troopa,  that  wonld 
at  once  determine  the  nature  ot  the  eqnlpmeut,  and  make  it  an  eqaipmeot  aa  a  tro^ 
ahip.  I  apprehend  that  to  hold  anything  elae  wonld  be  in  effect  to  rqtaal  thia  pan 
of  the  statute. 

So,  again,  with  respoct  to  a  atore-ehip,  the  kind  of  equipment  which  would  euaUe  a 


the  intent.  Suppoee  you  prove  that  certain  fittings  in  a  hold  aiv  made  in  a  n 
anitable  to  carry  goveraroent  •tores,  yet  they  might  oarry  fivehnndredthlnga  beaiae*; 
if  you  prove  that  they  are  intended  to  carry  government  ab»«B,  that  ia  an  equipment 
aa  a  atorendup.  Any  other  conatmotion  wonld  render  it  Impoaalhle  to  prove  that  a  abip 
waa  intended  6a  a  tnnaport  or  a  atcve-ahip.  I  take  it  that  any  merchantman  might 
be  taket^  and  with  very  fow  adaptations  indeed  made  appUoable  to  the  purpoaea  of  ■atoro' 
ahlp.  if  yon  oonld  not  explain  thoaa  adaptationa  by  uie  intention,  you  nevw  would 
be  able  to  show  an^  eqnipment  at  all  applicable  to  a  tranaport  or  8tor»«hlp.  Tlieu, 
laintain  that  eqoipmenta  are  Dot  expUnaUe  by  erideDM 
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of  the  eqnippet'a  intent,  bnt  most,  on  the  tarn  of  th«ni,  be  admted  for  any  portlcalar 

SarpOBO,  is  ooptrary  to  Uie  true  cooatmctioQ  of  thia  statute,  KiB  wonM,  at  all  evenia, 
efeat  the  intentjon  of  the  provision  with  icepect  to  tnnaporte  or  store-ehipi- 

Now,  nt;  lords,  I  next  oome  to  the  second  object  wltji  which  it  is  forbiddeD  to  equip 
a  vessel,  ii»uiely,  to  be  employed  in  the  service  of  a  foreign  government,  to  cmlse  and 
coinmit  hoslilitiea ;  and  I  say,  there  you  most  not  require  any  diatioctive  equipments 
or  preparntionB  pecnlinrly  adapted  on  the  faoe  of  them,  and  neoeaearily  so,  to  cruise 
or  commit  hoetiUtiee,  but  that  any  equipment  most  be  jodged  by  the  intention.  In 
the  tint  place  take  tlie  word  "  equipping.  Equipping  would,  1  anppoee,  include  man- 
ning, as  my  learned  Mend  the  attorney  general  has  suggested.  Ton  findaorewliired; 
tiiat  is  in  Itself  doubtful;  they  may  benired  to  take  owe  of  thesliip,  or  to  take  oore 
of  the  cargo,  or  to  fight.  Supposing  yon  (irove  that  they  were  intended  to  fight :  I  nj 
then,  that  ovcomee  au  equipment  in  violation  of  this  act,  although  there  is  notbmg  on 
the  face  of  tbeir  engagement  to  show  whether  they  were  intended  to  fight  or  not. 
But  the  intention,  as  is  said  in  the  csee  of  Quincy,  determines  the  ohaiaotei  of  Uie  act. 
I  do  not  see  what  other  tc«t  jou  caa  have  bnt  the  intention. 

Uy  lords,  I  might  put  a  number  other  csaes.  Take  the  case  of  a  merchant  Teaael 
that  is  lengthened,  and  has  new  boilers  put  in  her  In  order  to  give  her  greater  speed, 
for  the  pnrpoee  of  capturing  other  veesehi,  she  not  being  aseftal  Kw  that  purpoee  before. 
If  yon  showed  that  she  was  lengthened  and  additional  boilers  nut  in  ner,  and  so  on, 
for  the  purpose  of  enabling  her  to  capture  other  vessels,  and  if  that  was  stated  by  the 
eqaipper,  I  should  say  that  that  was  an  equipping  with  the  intention  that  she  ahonld 
be  employed  to  cruise  and  commit  hostilities,  although  it  would  be  antipiH*  vtlM, 
trnqnestionably.  If  I  might  again  borrow  my  lord's  illuatration,  tahe  the  cose  of  a 
burglar.  Suppose  he  goes  and  gets  a  pair  of  list  shoes  and  a  chisel,  and  puts  them  in 
Ms  pocket  for  the  porpoee  of  committing  a  bar^aiy :  I  say  he  is  burglariously  equipped, 
altboogh  the  articles  may  be  anofaflu  twiu.  The  list  shoes  anytxuy  who  has  ood  the 
gont  knows  ore  exceedingly  ueefoJ  things  to  wear ;  or  they  may  be  for  the  purpose  of 
preventing  an  invalid  &om  hearing  yoot  steps;  but  if  they  are  for  the  purpose  of 
enabling  Uie  man  to  break  Into  the  house,  the  purpose  changes  the  character  of  them, 
and  they  are  burglarious  equipments. 

Mr.  BiutOM  Bhamwbu.  I  am  not  sure  that  there  is  not  a  cose  against  yon  tiiere. 

Mr.  SoucTTOB  Genbral.  1  aro  sapposing  the  shoes  to  be  forfeited. 

Hr.  Bakos  Bramwzll.  There  was  a  ease  (I  do  not  know  whether  it  ie  worth  while 


night  armed  with  Intent  to  break  or  force  into  any  bouse  or  building,  a) 

febny  therein,  "it  was  held  to  be  necessary  that  a  person  should  be  proved  Ut  have 
bad  an  Intent  of  breaking  into  or  entering  some  particular  building;"  the  proof  of  a 
general  intent  to  enter  houses  was  not  anfaoient. 

Mr.  SoucrrOK  Oekbbai..  I  was  assuming  the  proof  of  an  intent  to  break  into  a 
particnlw  house ;  it  would  not  make  the  least  dlCFerenoe  to  uiy  ailment;  Iwillessume 
the  man  to  get  those  equlpmonto,  as  I  will  call  them,  which  are  anajxtit  uut,  and 
perfectly  lawful  to  an  honeet  man,  with  the  intention  of  breaking  into  a  house ;  I  should 
•ay  that  the  character  of  the  equipments  is  determined  by  the  act,  and  they  would  be, 
to  use  the  phrase  I  employed  before,  buiglarions  equipments.  I  do  not  see  what  other 
Tnle  of  construction  is  reuly  applicable  or  leads  to  any  clear  or  definite  solution  of  the 
meaning  of  this  oot. 

Uy  lords,  I  may  remind  yon  that  we  desire  no  more  than  to  take  the  words  of  the 
«ct;  bnt  my  learned  Mends  desire  to  interpolate  words.  Hy  learned  friend  said  that 
tbe  equipments,  &o.,  must  be  as  a  ship  or  war;  that  was  sevwal  times  said  by  my 
leuned  ftiraid.  There  are  no  such  woids  in  the  act ;  tbe  words  are.  "  equip,  famish, 
fit  ont,  or  aim;"  if  that  stood  alone,  any  equipment  enabling  a  vessel  to  sail  would  be 
irf  course  prohibited. 

Lord  CtttBT  BAnon.  There  aro  other  words.  If  I  recollect  rightly  the  argument  of 
Bir  Hogh  Caifns,  it  was  this;  she  must  be  "fitted  out"  and  so  on,  in  order  that  she 
might  crnise  and  commit  hostilities. 

Mr.  SoucrroR  Generai.  Jiist  so,  my  lord,  in  otAbi  that  she  may  be  employed 

Lord  Chibf  BaRok.  Sir  Hugh  Caime's  argument  was  this;  If  she  is  not  fitted  out  so 
•fl  to  be  by  poMlbillty  able  to  cruise  and  commit  hostilities,  she  is  not  fitted  out  within 
the  intannon  of  the  act ;  that  is  his  argnment. 

Hr.  SoLiorroB  QKifEitAi.  Yes,  my  lord. 


Lord  Chuf  Baron.  Then,  do  not  you  see  that  Sir  Hugh  Calms  introdnoee  no  word 

....  .    -^   ..._„.    Vhathes — '-■•-'-" ._.,,._.  a.. —^ 

,  _.  -.jiin  a  vessel  that  it  i 

condition  to  di 


Into  the  act  of  Parliament  at  allt    What  he  says  is  tJus:  You  cannot  either  fit  oi 
fornish,  or  unip  a  vessel  that  it  may  cruise  and  oomndt  hostilities  unless  i! 
"■■      toaoBo. 


Mr.  SouciTOR  QXMKKAi.  I  know  he  saya  that,  my  lord ;  yon  see  bow  for  that  would 
take  him. 

.Lord  Chief  Baron.  Do  not  sufntose  that  I  am  adopting  his  view  at  alL    I  am 
pointing  ont  that  Sir  Hugh  Csims  did  not  introdnee  any  words  into  tbe  act  of  ParUa- 

*^     *  otwTc 
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nunt.  It  U  A  miatake,  I  tliiiik>  to  sappow  that  the  Mgwnaat  of  Sit  Huh  Cairns 
roqntres  the  introductaon  of  uny  words ;  he  Wiys,  If  the  Tceeel  is  to  be  fitted  oat,  fiur- 
niuied,  or  eqnipped,  in  order  that  it  may  oniiBe  «t  conunit  hostilities,  it  must  be  fitted 
out  in  a,  manner  to  do  to;  otherwise  the  tiling  is  not  done  whioh  the  act  requires. 
That  is  his  argument. 

Mr.  fiouciTOK  Obnebai.  Hy  ohaarration  lefeired  to  wliat  was  said  by  my  learned 
friend  Sir  Hugh  Cums.  and  I  took  down  his  words,  that  she  mnst  be  equipped  "as* 
msn-ofr  war ; "  I  was  only  dealing  with  that  at  this  moment.  1  have  already  said,  that 
(n  Older  to  ooutend  that  she  must  be  in  a  condition  to  omiao  and  oooumit  hoa^ties,  hie 
must  oontend  that  she  most  be  armed.    I  have  before  dealt  with  that  argument. 

tfr.  Baron  Chaxkell.  I  ahoold  like  to  cali  your  attention  to  a  difflonlty  whioh  strikf* 
me.  ^npose  this  Information  bad  not  in  terms  piooeeded  against  any  pereon  of  those 
wliom  I  have  called  the  eobordinate  acton,  bat  had  gone  only  wainst  tboee  wbo  were 
the  principal  aotota ;  and  suppose  that,  instead  of  charging  that  there  was  an  equipment 
hero  with  intent  that  the  vessel  should  be  employed  in  cruising  and  oommittiug  hostil- 
ities,  it  bad  taken  one  of  tbe  other  claasea,  and  obarged  it  to  be  an  equipment  with 
Intent  that  the  ship  should  be  employed  as  a,  transport  or  store-ship,  and  hod  alleged, 
not  that  anybody  aaslsted  or  eadeavored  to  do  that,  but  had  alleged  the  act  itself,  the 


Intent  that  the  ship  should  be  employed  as  a.  transport  or  store-ship,  and  hod  alleged, 
— *  that  anybody  aasisted  or  eadeavored  to  do  that,  but  had  alleged  the  act  itself,  the 
ipping  cnT  tbe  ship  as  a  transport  ship,  or  the  equipping  of  it  as  a  etore-ship ;  what 
ideratand  Mr.  MMliah's  argnmtat  to  be  u  this:  If  you  bad  merely  alleged  in  your 


rffi 


equipped  as  a  store-ship  should  be  emph^ed  in  a  puticular  serrlce,  and  all  those  alle- 
gations mnst  be  introduced  into  the  information  or  indictment.  Before  yon  get  to  any 
evidence  as  to  intent,  or  t«  see  what  the  effect  of  the  evidence  as  to  intent  may  be,  yon 
must  first  establish,  hy  pioeeeding  Mainst  the  principal  aoton,  Halt  there  was  an  equip- 

Sing  of  the  ship  as  a  store.ehip.  Bis  argument,  as  I  understand  it,  comes  to  this ; 
ismiasing  for  a  moment  all  question  of  mtent,  yon  mnst  see  in  the  ship  Itself  some 
equipment  or  partial  equipment  of  the  ship  iu  the  character  of  a  transport  or  a  store- 
slup,  and  then  you  will  have  to  go  ftirther  into  the  inquiry  ss  to  intent. 

Ilr.  fiouciTOll  Oenekai.  I'hat  appears  to  me  to  be  a  difBculty. 

Mr.  Bakok  CRAKKeu-  Your  argument  is  that  on  equipment  may  be  for  one  or  the 
other  pnrpoee,  but  that  the  intent  gives  such  a  character  to  the  equipment  that  it  is 
then  made  to  be  an  equipment  for  a  transport  ship  and  iu  order  to  be  so  employed. 

Mr.  SouciTDR  Gbnerax.  Yes,  my|  lord,  tbe  intent  is  that  she  shall  be  so  employed; 
and  I  say  when  yon  see  certain  equipments  (I  am  now  dealing  with  the  case  of  trana- 
porta  or  etore-sbips)  whioh  might  do  for  a  trauapott  or  stoie^hlp,  oi  which  might  do 
tor  an  emigrant  dup  or  a  merchant  vessel,  von  determine  the  oharacter  of  the  equip- 
ment  by  tbe  intontioB,  and  if  she  ia  IntendM  to  be  employed  in  theaervioeof  afbtWn 
government  aa  a  transport  or  store-sh^  by  one  belligerent  agalnat  another,  that  equ^ 
mmtiaeneagb.  MyleaisedfHendagmn  and  again  iuedthBezpreaaioa"watmnsp«rt," 
or  "<ua  at^e-ehip,"  or  "(Ma  ship  of  war,"  aa  if  tboee  espresaions  were  In  tlie  met. 
Those  expreaaions  are  not  in  tlie  act :  there  are  no  suoh  expreaaions  in  tbe  act.  I  am 
I  only  deanng  with  tbe  ohaeirationa  of  my  learned  friend  ao  lai  at  they  relate  to  thoae 
entresslons. 

Mr.  Baroh  Chammku.  Jnst  so.  Ton  are  right  It  is  not  to  equip  a  ship  at  a  trans- 
port; it  is  to  equip  a  ship  to  be  employed  (uastore^hip  or  transport.  I  just  g&ve  yoa 
what  had  occurred  to  my  mind  (do  not  anppose  I  am  intimating  any  opinion)  with 
regard  to  theinibrmation.  InnderatandittocoDttd-nthieepropositionB:  first,  to  eqnip; 
aeoondly,  subject  to  your  last  observation,  to  eonip  a  ship  as  a  transport  or  store-ship ; 
thirdly,  with  intent  that  she  should  be  employed  in  a  particular  way.  Then  Mr.  Hellish 
eoDtonda  Uiat  the  second  proposition  is  not  made  out  if  yon  show  some  equipment 
ftppUeabla  to  any  sh^  but  not  exolunvely  to  a  transport  or  store-sUp.  When  the 
govemment  take  up  merchant  ships  to  (raiwport  troops  or  convicts  there  are  a  number 
of  temporary  reoma  fitted  up  for  the  aooommodation  of  the  men.  You  may  at  once 
•V,  I  see  that  tliBt  ship  ia  fitted  up  to  oanyeonvicta  or  troops,  heoanse  she  is  not  fitted 
Dp  aaareeaelof  war  nor  as  a  merchant  veasel;  she  has  im^  stowage  room  enough  to 
cany  provlaioaB.  Upon  aoch  facta  be  would  aay,  I  dioold  contend  that  she  is  fitted  np 
■s  a  transport  Aiv  or  aaaaUp  to  carry  atorea; -that  is  what  he  aaya. 

ib.  SoucrroB  Gkhkbal.  It  appears  to  me  that  there  Is  a  good  deal  of  ^ffioolty 
about  it,  as  I  have  endeavored  to  show  your  lordships.  If  I  may  expr^s  It  m  these 
words,  I  think  I  shall  meet  yuur  lordships'  meaning,  and  that  of  my  learned  friends. 
There  most  be  something  In  the  eqalpments  on  the  face  of  them  purporting  to  be  pecn- 
liarly  adapted  for  a  transport,orBstare-slup;  it  appears  to  me  that  it  might  Beextremely 
difficult  to  say  wliat  equipments  on  the  face  of  them  wonld  bear  Bucb  a  character. 
'  Mr.  Barom  Chaskeu.  Suppose  there  is  no  war  ^ing  on  at  all,  so  that  there  could 
be  no  hostile  cmiaing,  or  any  employment  of  the  ship  as  a  transport,  or  for  Of^reaaive 
purpoaes,  wonld  you  then  say  that  tnat  ship  was  fitted  out  ss  a  transport  or  atore4hip  T 
Iliat  ia  the  diDcnlty. 
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Ht.  Bakon  PiOOtt.  Mr.  HeUlah  gave  an  lUostration,  that  j<m  mast  flod  haipocma 
on  board  a  whaler;  that  la  a  voty  raiod  ItlostratioD. 

Mr.  Solictor  Gkbtbkal.  Yes,  mylord;  or  it  might  be  aaid,  If  ^on  find  poatooDfi  on 
baud  a  Btore-ahip,  tiiat  nonld  ahow  tiiat  the  stwea  were  Intended  for  an  arm; :  that 
~~    ' '' '  7  decided  case,  but  there  wonld  be  poeeibly  Terr  few  each  caaes.    More- 


woold  be  a  rery  decided  case,  but  there  wonld  be  poeeibly  Ttrv  few  each  ci 
over  the  harpooua,  In  the  eaae  of  Ibe  whaler,  would  be,  I  ahomd  think,  har 
they  would  be  in  the  nature  of  anus  for  a  particnlai  porpoee  taken  iu  the  ship,  ai 
there  were  f  ----.--.       »  -.a  *_  -t.  _. .t ,. 1,  ^ 

inipment  o: 


eqn  .  .  . 

The  same  adaptations  that  would  do  to  canj  troops,  infantrf  we  will  say,  would  do 
for  enugrantH.  It  would  be  ver;  difficult  to  distingntslt  the  one  from  the  other.  I 
Tentured  to  put  a  case  to  your  lordships.  Snppoee  equipmonti,  as  to  which  it  wonld 
be  difflcnlt  to  sav  Vhether  the;  are  intended  for  amieraDta  or  troops,  of  which  possibly 
the  distinctive  cSaraoter  conld  not  be  determined  till  the  troops  came  on  board,  would 
you  wait  till  the  troops  were  on  board;  would  not  yon  seiie  the  ship  snpposinft  the 
eqnipper  were  to  say,  I  mean  those  equipments  for  troops  t  I  take  tne  case  of  what 
happened  here,  or  nearly  the  same.  "I  mean  those  for  troops,"  says  the  eqnipper. 
Would  not  that  be  an  equipment  for  troopet  I  apprehend  that  it  would  be  the  best 
powible  evidence  of  the  onwacter  of  the  eqoipraent,  and  that  the  character  per  *e  must 
geaerally  be  extremely  donbtfhl. 


do  for  olmoat  any  kinda  of  merohaudise.  Are  you  to  wait  till  the  boots  and  clothinE 
are  put  on  board  to  determine  the  charact«r  of  the  eqnipment  t  No.  Your  objoot  is 
prevention.  Supposing  the  eqnipner  said, "  I  intend  these  fittings  for  boots  and  trowa- 
erB  for  troopck"  I  imagine  that  that  intention  wonld  determine  the  obaracter  of  the 
equipment.  That  appears  to  me  to  be  a  muoh  plainer  conatmction,  and  a  muoh  easier 
and  simpler  conatruonon,  than  to  say  there  must  he  aomethinf  in  the  eqnipmenta,  on 
the  face  of  them,  indicating  that  they  are  meant  for  a  partionlor  purpose.  That  i  say 
is  not  in  the  words  of  the  act,  (he  words  of  the  act  are  not  "as  a  transport  or  store-ship, 
&e.,  but  "In  order  that  the  vessel  may  be  employed  in  the  service  of  a  foreign  prince  or 
atato,"  for  a  certain  porpose.  Then  if  you  Lave  the  two — I  am  now  dealing  with  the 
If  teral  words  of  the  act — if  yon  have  the  equipping,  and  if  you  have  also  the  intention 
that  the  vessel  afaoQ  be  employed  in  the  service  or  a  foreign  prince,  yon  have  the  two 
things  mentioned  in  the  act  concnrring ;  yon  do  not  want  more.  So  that,  as  I  venture 
to  put  it,  my  learned  Mend's  interpretatiou  does  vlrtaally  require  vi  addition  to  the 
Wnrds  of  the  act.  ' 

r  confined  to  what  is  additional  to  structure,  but  I  should 


Upon  the  anhject  of  equipping,  I  may  be  allDwad  to  say  that  it  does  not  appear  to  ra 
that  eqnipplng la  neoeesarily  conflneid  to  what  is  additional  to  structure,  bu^  '  *'*' — ' 

Oontend  With  my  learned  Mend  the  attorney  general  that  It  is  applicable  to  n. _ 

tnre.  I  do  not  wish  to  repeat  what  he  said  npon  the  snbjeot,  tnat  supposing  always 
yon  prove  a  design  and  intention  that  the  vessel  shall  be  employed  to  cruise  and  com- 
mit hostilities,  and  that  she  shall  be  eqnippet^  anything  done  in  parsnance  of  that 
destEU,  even  Ln  building  the  vessel  by  contract,  adapted  to  that  equipment,  and  in 
fhrtherance  of  that  design,  is  within  the  meaning  of  the  act. 

If  the  intention  is  to  atop  at  buildioK,  it  may  be  that  building  wonld  not  be  within 
the  meoninr  of  the  act,  but  if  the  Intention  is  to  fit  out,  (I  am  nsing  that  as  the  most 
eomptehensivo  word,)  then  anything  done  in  pnrsuance  of  the  Intention  wonld  be  a 
fif^g  oat.  Anti  witnout  recurring  to  the  illnstrutions  I  have  before  put,  I  venture  to 
think  that,  with  regard  to  transport  or  store  ships,  the  making  the  decks  wider  in  order 
to  oarr;  boraee,  al^tAich  Uiat  would  be  a  part  of  the  strnctnre  of  the  veeeel,  wonld  stall 
be  an  aqnipraent  of  the  ship  as  a  transport  or  store-ship.  If  you  wish  the  vessel  to 
make  a  capture,  and  you  alter  the  shape  of  her  prow,  and  make  her  longer,  and  odd  a 
aoiew  propdler,  those  are  stmctaral  ei^nipmenta  per  «e,  oKtapiHi  tuws,  hut  they  are  for 
the  purpose  of  her  crnisini(  and  committing  hostilities,  and  they  are  therefore  eqiupments 
irithln  ^e  act  That  is  the  interpretation  I  venture  to  pnt  upon  the  act,  and  I  anbmit 
that  there  may  he  equipments  by  construction  as  well  aa  equipments  by  the  addition 
at  hammock  nettings  utd  a  variety  of  articles  of  that  sorL  IndeM,  in  this  ease  there 
were  nnqneetioned  equipments,  I  take  it,  and  there  can  be  no  doubt  whatever  that  the 
ship  was  intended  to  be  so  for  equipped  as  to  take  the  aeo.  No  human  being  can  donbt 
that:  Imt  she  probably  was  not  intended  to  have  her  arms  pat  on  board  her;  Uiat,  I 
think,  is  a  fair  euppo^tion.  If  any  of  those  equipments  were  anoipitia  vmi»,  that  would 
be  explainable  by  the  intention.  And  I  submit  that  the  true  oonstmction  of  the  act  is 
to  explain  the  uatnre  of  equipments  which  ore  ambiguous  by  the  intentton  of  the 
eqidpper. 

My  lords,  I  will  onlv  observe  Airther  npon  this,  that  two  or  three  ossee  in  the  United 
Btntes  decided  upon  the  construction  of  their  stave  trade  acts  quite  bear  out  this  view. 
Hy  learned  friend,  the  attorney  general,  referred  to  one  of  those  cases  yesterday.  Thflt 
was  the  case  ofthe  United  etatee  against  Gooding.    I  will  refer  to  that  again.    I  have 
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no  doobt  that  is  in  your  lordships'  re«oIleetioo.  That  was  a  case  of  tu  indictment,  and 
tlie  indictiuent  there  tos  against  <jk>oding  for  "  fitting  ont;"  that  nas  the  word  need. 
I  know  that  there  are  other  words  in  the  act.  There  are  the  words  " build "  and  "pre- 
pare,"  but  "fitting  out"  was  the  charge.  Oooding  fitted  ont,  althongh  he  need  na 
-  equlpmeiitB  pecnliarly  ciilcalal«d  for  the  slare  trade. 

The  Sams  doctriaewas  lield  in  the  Platt,sburgcaae.in  the  tenth  Tolnme  of  Wheaton'a 
Beport^  page  133.    I  am  now  about  to  qnote  fiom  the  jndgment. 

Mr.  Bason  Channell.  Doee  that  give  the  words  of  tne  act  f 

Mr.  Boucnon  Oenbbai-  The  words  of  t^e  act  an,  a*  I  recollect  them, "  bnlld,  eqnip. 
At  out,  or  otherwise  prepare." 

Mr.  Baron  CnANNEix.  Prepare  for  whati 

Mr.  SouciTOR  Oenebai..  Foi  the  slave  trade ;  hot  I  will  give  yoni  lordehip  the  words 
of  the  act;  the;  were  readyesteiday  by  ^j  learned  friend  the  attome;  generoL 

Mr.  Bakon  Ciiaxnkll.  When  the  learned  attorney  general  cited  the  ooae  yeeterdoy, 
I  had  not  the  distinction  in  my  mind  bo  oloarly  as  I  have  now,  thftt  it  ii  not  to  eqnip  a 
ship  a*  a  store  ship,  hut  to  ogiiip  a  ship  to  be  "  nsed  or  employed." 

Mr.  AiTOBCJXv  Qbneral.  M;  lords,  1  find  in  the  print  of  what  I  said  to  yoni  lord- 
shipa  yesterday  that  tlie  woida  of  the  act  are  stated  from  the  act.  Thie  is  the  paaaage : 
"Tne  act  contains  large  wordB.  It  'prohibited,  under  penalties,  any  citiseu  oi  citizens 
of  the  United  States,  or  any  other  person  or  peiaons,'  from  doing  these  things :  no  snch 
person  'ehall  for  himself,  tAemselvea,  or  any  other  penson  or  pereons  whataoever,  either 
aa  masteri  fscbv,  or  owner,  build,  fit,'"  I  said  that  the  woid  "out"  had  slipped  ont 
there,  for  it  is  foond  in  the  subxenaeut  words  iu  all  the  daueee,  tlierefure  I  read  it  as  if 
It  were  there,  "  fit  out,  eqnip,  ionu,  or  otherwise  prepare  any  ship  or  vessel  in  any  port 
or  place  within  the  Jurisoictiou  of  the  United  States,  uor  cause  any  such  ship  or  vessel 
to  sail  from  any  port  or  place  whatsoever,  within  the  Jurisdiction  of  the  same,  &r  the 
purpose  of  procnring  any  negio,  mulatto,  or  person  of  celor  from  any  foreign  kingdom, 
plaoe,  or  country,  to  be  transported  to  any  port  or  place  whatsoever,  to  be  held,  sold, 
or  otherwise  disposed  of  as  slaves,  or  to  be  lietd  to  service  or  labor." 

Mr.  Solicitor  Grnebal.  "  For  the  purpose,"  in  that  act,  appears  to  be  substituted 
for  "iu  order  that,"  iu  this.  I  apprehend  the  meaning  will  be  very  much  the  some. 
The  case  my  learned  friend  yesterany  referred  to,  as  youi  lordships  are  aware,  turned 
upon  the  meaning  of  "  fit  out,"  and  that  was  an  indictment.  This  was  a  question  of 
the  forfeiture  of  a  vessel,  and  what  is  said  in  that  judgment  is  thia.  I  may  remark 
that  there  was  proof  here  of  a  barrel  of  handoufts  beyond  doubt ;  bnt  they  say,  "Assum- 
ing the  equipments  were  sJl  innocent  in  their  own  nature,  that  would  not  help  the  case, 
if  there  were  positive  proof  of  a  guilty  intention.  The  law  does  not  proceea  upon  the 
notion  that  provisions  or  equipments  which  ore  adapted  to  ordinary  voyages  ore  not 
within  the  forbidding  clause,  if  they  are  intended  for  the  slave  trade,  nor  is  it  neoessary 
that  there  shonld  be  complete  equipments  for  this  purpose.  It  is  sufBctent  if  any  pre- 
puations  are  made  for  an  nulawful  porpose.  Such  was  the  doctrine  of  this  court  in 
the  cases  formerly  adjudged,  and  which  were  cited  at  the  bar." 

Now,  my  lords,  I  cannot  help  tbiokiag  that  that  is  the  obvious  and  rational  constmc- 
tion,  and  it  is  in  accordance  with  the  coustruction  of  criminal  statutes.  The  main 
thing  to  oBoeitain  is  the  tnau  reo,  and  then  the  facte  are  Judged  by  the  light  thrown 
upon  them,  and  I  cannot  conceive  any  hardship  upon  anybody  ir  what  he  does  i»  viewed 
,__.._,._,..  _.^,_._.__^__      ■., ^jjf^j,  .     ,  .....   .  _.._. 


by  the  light  of  his  intention.  Yon  most  be  always  liable  to  error  in  deterpining  what 
equipments  are  or  are  not  upon  the  face  of  them  fitted  for  a  transport  or  stute-ahip.  or 
for  a  ship  of  war.  You  may  have  diCfereuce  of  opinion  and  confiictiug  testimony,  bnt 
if  you  once  arrive  at  the  foot  that  the  man  making  theot  intended  them  for  the  one  or 
the  other  purpose,  it  appeora  to  me  that  you  have  the  most  complete  evidence  and  the 
most  satisfactory  explanation  of  what  the  equipments  are ;  and  tois  construction  meeta 
what  was  intended  to  bej>rovided  against  by  the  legislature.  In  fact,  with  respect  to 
transports  or  store-ships,  it  appears  to  me  that  to  hold  that  the  equipments  must,  upon 
the  &ce  of  them,  reveal  their  intention,  would  almost  be  to  repeal  the  act — you  oould 
not  do  it.  • 

Lord  C^ief  Baron.  It  is  a  little  contrary  to  the  general  spirit  of  our  criminal  law 
to  suppose  that  the  moat  guilty  intention  will  render  on  act  a  crime  which  is  otherwise 
innocent.  For  instance.  If  you  administer  something  which  is  not  calculated  to  IrilJ^ 
however  strongly  you  may  believe  it  will  have  IJiat  infinenoe  in  conaequence  of  some 
magical  ceremony  which  it  has  undergone,  that  is  not  a  crime.  It  is  not  even  a  misde- 
meanor to  administer,  for  instance,  pills  that  have  been  exposed  to  the  light  of  the 
moon  at  Candlemas,  or  gone  throngh  any  otiier  absurd  ceremony  for  the  purpose  of 
producing  what  the  party  who  administers  them  believes  to  be  a  poisonous  eoeoL  The 
administering  of  those  pills  wonld  not  even  be  a  misdemeanor  of  any  kind. 

Mr.  BoucrroR  Qenerai.  In  those  cases  the  things  could  not  produce  the  effect,  but 
here  la  a  ship  calcnlated  to  ooriy  ont  tUc  object,  oltSough  it  may  be  fitted  also  for  otlker 
things. 

Lord  Ceubf  Baron.  Ton  see,  I  am  merely  calling  yonr  attention  to  that  portion  of 
oni  criminal  law,  which  certldnly  lays  down  lliis,  Uiat  the  most  guillrf  intention  Till 
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macli  gailty  of  an  inteation  to  murder  as  »  man  who  BdminiBters  pniasfo  atoA, 

Hr.  Baron  Bhamweu.  I  suppose  yon  ivonld  cMnitend  that  Bnpponiiig  an  act  of  Pari  !»- 
meiit  had  made  it  criminal  fot  any  penon  to  admlniator  to  any  other  poraon  anything 
with  intent  to  commit  mnrder,  then  if  a  man  gave  the  harmlesa  pills  that  would  be 
withia  the  act  of  Farhument,  and  that  the  argnment  on  the  other  side  Is  pretty  mncb 
the  nunc  as  the  argument  would  be  there,  if  it  were  said,  how  could  this  be  done  with 
the  iutent,  when  it  conld  by  no  possibility  bring  aboat  the  reisnlt. 

Hr.  ATTORNGr  Oeneiul.  If  a  uau  keeps  hoiue  with  the  intent  of  defrauding  his 
creditors,  althoush  keeping  bunse  is  quil«  mnocent  in  itself,  yet  the  intent  and  tlw  oot 
together  are  matle  n  crime  bv  the  law. 

ISx.  SOLiCiTOit  Of^hkrai-  I  was  going  to  refer  to  the  caw  that  Hr.  Baton  Bramwell 
put,  of  a  man  being  iu  the  aeighborhood  of  a  house  ibr  the  pnivoae  of  watching  and 
so  on;  then  the  act  is  made  gnut;  \>j  the  intention;  the  act  itMlf  la  Innocent,  but  the 
intention  makes  it  guilty. 

Lord  Chief  Baron.  There  the  act  is  of  a  donbtM  charaotor;  the  keeping  honse 
with  the  intent  of  demanding  one's  creditors  is  not  innocent ;  it  is  an  act  u  tiank- 
ruptey ;  yon  must  take  it  altogether ;  but  we  have  long  ago  come  to  oouuder  an  act  of 
baukrnptcy  not  a  crime,  and  bankruptcy  it«elf  only  a  mitfortone. 

Mr.  SoucrroR  Gkwkiul.  CertuiDly,  my  lord;  bat  I  was  taking  the  case  Mr.  Baron 
Brfmwell  suggeetod,  of  a  man  wateliiag  outside  a  houae  with  the  mtent  to  st«al;  then 
an  otherwiae  iunoceut  act  becomes  gnilty  by  the  intention,  and  yon  took  at  the  inten- 
tion to  interpret  the  act.  So  hero  the  act  says  you  ^oll  not  do-two  things;  yon  shall 
not  equip,  and  yon  shall  uot  equip  with  snch  an  intention.  So  that  if  you  show  the 
equipmeut  and  show  the  Intemnun,  yon  show  the  two  things  which  the  act  requires, 
and  that  is  the  simple  construction  which  we  put  upon  the  act.  And  if  yon  import 
into  the  act  that  the  equipment  must  be  upon  the  face  of  it  such  as  wonld  necessarily 
indicate  the  intention,  yon  add  pTOTisions  to  the  act  which  are  not  to  be  found  in  it. 

Now,  my  lords,  having  said  so  much  with  respect  to  the  construction  of  the  act,  I 
hoxie  I  have  at  least  succeeded  in  making  my  view  intelligible  to  your  lordabips, 
namely,  that  any  equipment  with  the  prohibited  intention  is  enotigh.  I  now  come  to 
the  eviden^  iu  this  case,  and  I  think  it  may  be  convenient  to  say  a  word  or  two  about 
that  before  I  proceed  to  the  summing  np.  You  have  had  the  evidence  very  minutely 
broaght  before  you  by  my  learned  friend  the  ■attorney  general  on  one  or  two  occnsions, 
bnt  Twill  state  generally  now  what  it  was.  I  am  ready  to  Seal  with  cither  qnestion,. 
the  summing  up  or  the  evidence,  whichever  might  be  convenient,  first.  I  propose  to 
sav  a  word  about  the  verdict  being  against  the  evidence  before  I  proceed  to  the  snm- 
miug  np.    I  am  quite  willing  to  take  any  other  course  if  the  coiirt  thinks  it  oonre- 

Lord  Chibt  Baron.  Fray  puraue  your  own  course. 

Hr.  Baron  Bramwell.  What  appeared  to  me  was,  that  as  to  the  snbctaDoe  of  my 
lord's  snmmiug  np,  we  cannot  poeslhty  have  a  bettor  authority  than  hlmaelf ;  and  that 
the  purport  of  his  summing  np  was  that  the  equipment  did  not  come  within  the  claas 
of  acts  contemplated  by  the  statnte.  He  said  that  the  act  must  be— I  do  not  say  an 
arming;  on  tlie  contran,  he  said  it  need  not  be  en  arming,  but  of  a  warlike  character — 
something  calculated  to  enable  the  ship  to  commit  hostilities.  I  think  that  is  so. 
lliai  is  iJie  direction  yon  And  fantt  with,  you  know. 

Mr.  BouciTOR  Gemkrai.  Yes,  ray  lord;  I  was  going  to  aay  a  few  more  words  abonS 
the  direction.  I  was  going  to  contend  that  the  effect  of  some  ports  of  the  dtrectioa 
might  be,  though  not  open  to  direct  exception,  calculated  to  centnse  the  Jury,  and  that 
the  conrt  might  tbink  it  desirable  to  have  a  new  trial,  even  if  there  was  not  an  abeo~ 
lute  misdirection.    I  was  going  to  say  a  word  upon  that  after  touching  upon  the  eri- 

Lord  CniKr  Baron,  That  might  be  considered  rather  hard  upon  the  defendants, 
and  the  rather  as  the  attorney  general,  on  the  part  of  the  Crown,  certainly  did  not  pnlr 
forward  any  distinct  iiroposition  of  taw  at  the  trial;  and,  therefore,  if  the  complaint  of 
want  <^  proper  direction  and  of  tbll  explanation  arises  on  the  part  of  the  Crown  itself. 
I  tiiink  n  would  be  rather  too  much  to  say  that  the  defendants  are  to  be  put  in  jjraril' 
»  seeond  time  on  that  gronnd. 

Hr.  Solicitor  Obkbrai.  With  great  respeot,  my  lord,  I  cannot  accede  to  yonr  lord^ 
ship's  statement  that  no  proposition  of  law  was  distinctly  laid  down  by  the  late 
learned  attorney  general. 

LoHD  CKKf  Babom.  I  supposed  yoD  had  not  forgotten  what  I  said  npen  that  sub- 
ject :  I  thought  it  right  t«  reier  to  it  uid  say  so,  because  I  have  again  looked  over  the 
whole  ctf  the  pioceedlnge  on  the  trial,  and  I  can  And  no  instance  of  any  distinct  and 
clew  proposition  of  law  Ijeyond  thl^  that  in  the  drcnihstanoes  of  the  present  caae  the  * 
Crown  is  entitled  to  the  rerdiot,  and  that  the  Jmry  ought  to  find  that  the  vessel  is  for- 
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Ur.  BouciTOK  OxmSAL.  I  tiilnk,  107  lord,  I  can  refer  to  ooa  or  two  piopositionB  of 
law  veiy  oleaflf  atAted  by  the  late  leaioed  attorney  geneioL  I  begin  with  one  in 
pave  236.* 

Lord  Chi£P  Baron.  latitat  in  the  large  edition  f 

Mi.  Boucitob  Oenbrai.  It  ia,  m;  lead. 

Loiu>  Chibt  ButOM.  Tba,t  is  the  veiy  laat  page  of  eTerything  the  attorney  general 
said. 

Ur,  SoLicrroB  Qeneral.  Tliat  ia  ao,  iny  loid. 

Lord  Chjrf  BiMon.  I  abonld  have  expected  that  if  it  was  meant  to  aaaist  the  Judge 
and  the  Jury,  it  would  have  been  the  earueet  thing,  not  the  laat. 

Ui.  BiJtoM  Bbakwelu  What  ia  the  propodtion  liud  down  there! 

Mr.  80UCITOB  Gesbiui-  It  ia  this,  my  Itoda :  '"     ■" 
thia  coee  on  the  evidence;  and  I  will  atate  at  on  ... 

little  eorlieT,  that-,  eafar,  I  agree  with  my  learned  Mend  that  the  '  intent 'i 
intent  of  one  01  more,  having,  at  the  time,  the  meona  uid  opportnnity  of  ibrwaiding 
and  furthering  aoch  intent  hy  acts.  I  wve  that  anything  elae  called  an  intent^  01 
that  which  would  be  called  an  intent  in  the  mind  of  any  person  not  of  this  deHcription, 
Dinat  be  treated  properly  aa  a  mere  wiah,  imaglDation,  or  desire.  By  'intent,'  mufonbC- 
edly  the  act  meana  practical  intent,  ont  here  you  have  Tarions  peraonB  apparently 
with  the  power  of  influencing  the  destination  of  thla  ship."  That  appears  to  me,  my 
4ord,  to  be  veiy  clearly  atate£ 

LOBD  Chief  Babok.  That  ia  not  what  I  complain  of;  If  "intent"  were  the  cmly 
word  used  in  the  act,  it  would  be'  very  well  to  aay  that  there  he  explains  intent.  Bnt 
what  I  complain  of  ia  that  there  ia  no  distinct  proposition  of  law  which  aaya  thia 
act  ia  directed  againat  so  and  ao ;  if,  therefore,  the  vessel  ia  found  under  such  and  anch 
cimumatancea  with  auch  an  intent,  then  the  verdict  ought  to  be  for  the  Crown  and 
against  the  defendant.  No  donbt  there  are  acrapa  here  and  there,  aach  as  that 
explaining  the  word  "intent"  here,  for  inatanoe;  bnt  there  is  no  propoeitlon  of  law 
diatincUy  laid  down.  I  cannot  do  better  thou  call  your  otteutiou  for  a  moment  to  the 
exception ;  I  happen  now  to  have  it  before  me ;  I  htwl  not  got  it  oa  the  former  occasion. 
Theae  are  the  exoeptioni,  and  you  will  aee  ttom  them  the  view  which  the  late  learned 
attorney  general  took  of  my  aummiug  up.  I  am  going  to  read  to  you  the  expanded 
exceptiona  which  were  sent  to  me  a  fortnizM  or  three  weeks  after  the  trial. 

Ur.  Solicitor  Oea'ERAI-  I  believe,  my  lord,  that  is  not  in  the  book. 

Lord  Chiev  Babon.  No:  I  will  tell  yon  what  they  were.  Firat  "  That  i^Uie  veaael 
waa  in  conrae  of  building,  in  execution  of  a  ooutruct  with  or  order  from  the  Confed- 
entte  States,  or  their  agents  at  Liverpool,  for  the  pnipoae  of  being  employed  by  the 
Confederate  Statea  to  commit  hostUitiee  walnat  the  United  StatM,  the  statute  was 
not  violated."  There  Is  no  pretense  for  aaying  that  I  ever  laid  that  down,  I  am  sure 
that  none  of  my  learned  brotbere  coii  imagine  that  I  ever  laid  that  down  in  any  part 
of  my  Humming  up.  The  aecond  is  this:  That,  "  if  the  veMel  was  not  intendedtobe 
equipped,  furmahed,  or  fitted  with  a  warlike  armament  within  the  realm,  the  statute 
was  not  violated."    I  have  never  used  the  words  "warlike  armament"  at  alL 

Ur.  SoLicrrou  Qknbrai.  Not  exactiy  that  expresiiou,  my  lord. 

Lord  Chikf  Bakon.  laaythattbereianothingintbesommingnpthat  will  warrant 
that.  Then  it  says,  thirdly, "  That  it  is  immaterial  that  the  persons  engaged  in  execnt- 
Ing  snch  contract  or  order  knew  that  the  vessel  waa  to  be  employed  by  the  ConTedurato 
States  asainst  the  United  States."  I  took  that  matter  for  granted;  bnt  I  never  said 
it  was  wbollv  immaterial.  Lastly,  That  "in  the  seventh  section  of  the  act,  the  words 
eqnip,  famish,  fit  out,  and  arm,  tdJ  mean  the  same  thing."  Hy  summing  np  does  not 
contain  that.  On  the  contrary,  I  refbrred  to  the  case  in  the  6tb  Peters  where  I  told 
the  jnry  that  the  American  jniy  fbnnd  that  the  vessel  waa  fitted  out,  though  she  was 
not  armed,  and  that  I  approved  of  that,  and  left  that  as  one  of  the  mattera  that  I 
eununed  npto  them.  Andif  this  bad  been  even  hinted  at — for  at  the  trial  this  was  not 
even  hinted  at  in  the  remotest  degree;  1  have  the  oiiginaJ  paper  handed  to  me  at  ti» 
time  of  the  trial,  which  contains  nothing  abont  that  exoeplion,  and  that  induced  me 
to  beheve  that  the  attorney  general  agrem  with  me,  that)  anbatantially,  the  fonr  words 
did  mean  the  same  tbingj  1  say,  if  that  had  been  mentioned  at  the  time  of  the  trial, 
before  the  jnry  were  diamisaed,!  should  have  said  at  onoe  and  iitatantly.  Gentlemen  of 
the  ^ury,  I  expreaaed  my  opinion  upon  the  meaning  of  thaoe  wordsj  as  I  think  I  waa 
Justified  in  doing;  but  J  never  meant  to  lay  it  down  aa  a  matt«r  of  law;  on  the  con- 
trary, I  left  the  case  to  yon  in  a  manner  th^  excluded  my  ao  laying  it  down. 

Ur.  SoucrroR  Okmkkai.  On  the  subject  of  the  meaning  of  "  equipment,"  and  ao  on, 
the  late  learned  attorney  general  directly  Joined  iaane  with  yonr  lordship;  and  when 
your  lordship  said  that  you  thought  that  eqnipping,  famlahing,  fitting  out,  and 
arming  meant  the  same  thinx,  he  aaid  "No,  they  did  not." 

LiOBD  Chief  Bakoh.  At  what  page  ia  thotl 

Ur.  SoucTTOR  Qbmbbal.  I  th&k  your  lordshipa  will  find  that,  substantially,  that 
la  ao.    1  bad  not  the  advantage  of  being  present  at  the  til^    I  am  referring  to  Out 
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notea ;  it  in  ftt  p^e  199*  of  the  Iftrnt  liook.  Ton  will  see  tbe  learned  ■ttomej  general 
draws  attention  to  the  &ot  that  the  words  "  eqnipped,"  "fttmished,"  "  fitted  ont,"  and 
"  armed,"  are  need  not  conjnnotively  bnt  altemately,  as  it  fe  ot^ied  here.  It  begina  at 
the  very  top  of  pa^  199.*    "The  next  contention  of  my  learned  friend  was  thin,  that 

,    p  that 

jury  that  this 
t  not  an  armed  vemeL-  The  whole  history  of  the  matter  ia  now  before  the  iory. 
Of  eotme,  there  waa  neyer  any  idea  of  sogMcting  that  the  TMBel  was  armed.  I  wilt 
come  hereafter  to  the  amm  that  were  probably  Intended  to  be  pat  on  board  her  by  and 
by ;  bat  at  the  time  of  the  Mimre  the  veiisel  was  in  the  state  which  I  described,  built 
for  warlike  parposea,  and  for  thoM  only,  bnt  not  having  received  any  armament  on 
board.  Now,  addtesBLti)^  mynelf  to  this  jjoint,  I  hare  no  doabt  yuar  lordebip  has 
observed  that  those  vanona  words  (and  they  are  naroBnuie)  which  are  used  ir  "•- 


3,  such  as  'equipped,'  'ftamishecl," fitted  oat,'  'armed,'  and  so  on,  are  rised  not 
caQJuncIively  bat  alternate!  j."  That  is  eipresaly  put  to  your  lordship.  "Loud  Cbiep 
BitRON.  They  are  nsed  cot\Jnnotivoly  in  the  preamble  and  di^jnnctiTBly  in  the  euactioz 
clanees.  The  Attorwet  Qrnrrai..  Yes,  my  lord,  and  I  shall  show  yunr  lordship  good 
aathority  that  the  trae  conatraotion,  as  I  nuderstand  it,  whatever  may  be  the  laiigasige 
of  the  preamble,  ts  diqjniictiTe.  It  is  nsed  dii^nnctively."  Now  there  conld  not  be  a 
more  clear  statement  of  a  proposition  of  law  than  that.  I  am  dealing  with  your 
lordHliip's  remark  that  there  was  not  a  aingle  clear  proposition  of  law  stated. 

IiORS  Cimcp  Barok.  I  said  a  clear  proposition  of  law,  laying  down  the  role  which 
was  to  govern  the  case.  If  yon  think  that  that  is  met  by  pointing  ont  a  fuw  words  ia 
one  aduess,  and  some  nthera  in  another,  deaUng  with  the  equipment  at  the  beginning 
and  the  intent  at  the  end,  and  other  things  in  the  middle,  I  do  not. 

Mr.  Solicitor  Gbnerai.  I  do  not  mean  to  say  that  there  was  so  clear  and  complete 
an  exposition  of  the  statnte  as  we  have  heard  from  the  present  attorney  general. 

IiORD  Chibk  Baron.  The  late  attorney  general  did  not  say  what  "  eqnip  "  meant,  as 
distinguished  from  "  fit  ont  and  arm." 

Mr.  Baron  Bramwbli.  The  obaervations  of  the  lat«  attorney  general  are  veiy  dis- 
tinot  in  a  sense;  they  are  of  a  negative  oharacter.  He  aofa.  It  is  not  right  to  take  it 
like  this  and  I  do  not  agree  to  tbu ;  bnt  yon  do  not  find  him  saying  anything  positive. 

Mr.  Solicitor  Gknsral.  He  hands  np  the  case  in  the  6th  Peters. 

Mr.  Bakon  Pigott.  I  understand  my  lord  to  say  that  he  wanted  him  to  point  out, 
I  do  or  I  do  not  complain  of  the  building  the  whole  hull  of  the  veBsel,  bnt  something 
more  is  done ;  I  do  complain  of  the  way  in  which  tl|e  bulwarks  are  fitted ;  I  do  com- 

Slaln  of  the  stanchions  being  there.  That  is  what  my  lord  says  he  onght  to  have  laid 
own  ftilly  and  clearly. 

Mr.  Attorket  Gekeral.  I  think  I  have  found  a  paMage,  if  yonr  lordship  will  look 
at  it,  at  the  top  of  page  310.t 

Mr.  SOLICTTOR  General.  On  ptwe  209  the  attorney  general  discusses  the  act  at  some 
tength;  he  reads  the  provisions  or  the  foreign  enlistment  act,  and  then  he  quotes  one 
or  two  cases.  He  qnotes  the  United  Stat«e  against  Guiiiet,Sd  Dallas  Reports,  page  321, 
to  show  "That  the  oonverting  a  ship  from  her  original  destination  with  intont  to  com- 
mit hostilities,  or,  in  other  words,  vonverting  a  merchant  ship  into  a  vessel  of  war, 
must  be  deemed  an  original  outfit,  for  the  act  would  otherwise  become  nugatory  and 
inoperative.  It  is  the  conversion  from  her  peaceable  use  to  the  warlike  purpose  that 
constitntee  the  offense.  Then  it  appears  t£at  the  vessel  to  which  that  case  referred 
aever  actnallv  proceeded  on  a  cruise,  and  yet  Quiuet  was  convicted.  Whereas  he 
argues:  'In  the  ease  at  bar,  the  Bolivar,  having  actually  performed  her  cruise  and 
made  captures  of  vessels  and  property  of  nations  with  whom  the  United  States  were  at 
psaoe,  no  room  is  left  for  donbting  the  otiject  of  her  outfit  in  the  port  of  Baltimore*.' 
Bnt  of  conrse  It  was  necMsary  that  the  act  should  be  completed  within  the  territories 
of  the  Unit«d  States.  And  it  was,  therefore,  held  that  under  that  portion  of  tbeHtat- 
ate  in  which  -Hie  word  'or,'  and  not  the  word  '  and,'  is  used,  and  in  that  respect  exactly 
tile  same  as  the  general  stractnre  of  our  seventh  section,  upon  the  chorgo  uf  being  cou- 
oened — which  is  one  of  the  charges  in  this  information — in  the  fitting  oat,  such  charge 
is  established  by  showing  the  intent,  and  apartial  construction  on^,  and  not  a  com- 
plete construction  or  arming  of  the  vessel.  'That  applies  to  one  of  the  objections  taken 
bj  my  learned  JMeud,  Sir  Hugh  Calms,  in  this  case,  that  the  vessel  is  not  a  complete 
vessel,  and  to  his  argument,  Uiat  in  order  that  it  shonld  be  brought  within  any  one  of 
the  limits  of  this  section  it  ought  to  be  a  completed  vessel.  To  which,  as  I  understand 
bis  argument,  there  shonld  be  superadded  some  equipment,  or  fitting,  or  ormiug,  which 
he  contended  besides  was  indispensable  to  make  the  offense  in  any  sense  a  complete 
c^ense.  Gentlemen,  I  think  I  have  now  come  to  the  last  of  the  lecol  discussions  invited 
and  raised  by  my  learned  friend,  and  upon  this  authority  I  would  submit  to  you,  that 
the  Bothority  also  agrees  with  the  reitsonabte  construction.  Two  points  are  established ; 
■  See  page  ill.    f  Sea  page  lie. 
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Brat,  tbitt  afming  1b  not  nceewwy  in  order  to  oouttitiitB  one  of  the  violfttioiu  of  the 
BtatuU,  namely,  the  b^g  oonoem«d  in,  or  probably  endeafotinjf,  bat  at  ftU  eveatB 
being  concerned  in  tlie  eqnippii^,  ftimiBbing,  oi  fitting  out." 

Mi.  Baron  Bramwejx.  Tliat  is  a  negative. 

Ur.  SoucrroB  GEKEn&i.  "  And  tbe  next,  that  it  1b  not  in  any  view  of  the  section 
neceasar;  that  the  vesael  with  refereuee  to  whioh  the  forfeiture  iB  BODghtto  be  affirmed 
ahonld,  at  the  time  of  seizure,  be  a  oompleted  VMBel,  and  have  then  enperadded  Boma 
tumanient  or  fitting  of  v/az." 

Mr.  BjLROH  Bbauwkix.  I  noticed  that  pamage  before.  Ton  «ee  tbere  are  two  ne^- 
tivea  stated  there,  bnt  nowhere  the  proposition  which  we  have  heard  from  the  le«med 
attonie;  general  in  the  coonie  of  this  ailment,  which  eajs  that  an;  equipping  will  do, 
however  innocent  in  character,  if  it  were  done  with  the  intent. 

Mr.  SouciTon  Qemerai.  The  attomev  general  proceeds  to  state  the  evidence,  and 
what  is  affirmative  in  Mb  speech  is,  I  tnlnk,  to  be  fbond  in  his  oomments  upon  the 
evidence. 

[The  conrt  adjomued  for  a  short  time.] 

Mr.  SouciTOR  Orkkrai.  My  lords,  upon  the  subject  to  which  your  lordsliip  referred, 
I  may,  perhaps,  mention  that  I  find  that  tbe  late  attorney  general  called  the  attentiou 
of  hU  lordship  very  pointedly  to  tbe  caee  of  "  The  United  States  m.  Qninoy,**  and  the 
pasaages  at  page  304*  of  the  report  which  I  have  here  of  the  attorney  general's  speech 

iiORD  Chief  Barom.  What  is  tbe  object  of  what  yon  are  referriog  to  t  Is  it  to  point 
out  some  proposition  of  law  distinctly  laid  downT 

Mr.  SoMciTOR  Generai.  Yee,  my  lord. 

Lord  Chiei'  Barox.  SeaUy  I  tbuilc  we  have  had  almost  enough  upon  that  snl^eot. 

Mr.  SoucrroK  Gknerai.  Ve^  well,  my  loid,  I  shooLd  not  have  referred  to  it  it  your 

distinct  piopoeiti^ns  of  law  laid  down  by  ^im,  "l  was  going  to  aay  that  I  think  I  coidd 
mention  some. 

LOBD  Chief  Baros.  It  is  an  exoaediugly  painfiil  niatt«r  to  allude  to  the  late  attorney 
general  in  this  way. 

Mr.  Soucrros  Qkneral.  No  doubt  it  is,  my  lord. 

Loao  CHisf  Bason.  It  is  impossible  not  to  feel  the  condition  in  which  Uie  late 
attorney  general  is  now  placsd,  and  it  is  impossible  not  to  entertain  a  respeot  for  him, 
as  a  most  honorable  and  learned,  and  partionlarly,  I  think,  an  indopendent-minded 
man,  who  would  always  endeavor  to  do  his  duty.  But,  at  tbe  same  time,  if  one  Is 
called  upon  to  remark  as  to  the  mode  in  which  the  matt^  was  presented  to  tbe  oonrt 
and  to  the  Jury,  one  may  s^  that  one  shoold  have  expected  an  explanation  abont  the 
Btati)t«  to  come  in  the  first  uutanie  &om  him ;  one  might  have  expected  him  to  say, 
here  is  the  law ;  it  has  never  been  put  in  force  before.  He  did  tell  the  Jniy  that ;  he 
said,  I  shall  prove  these  fitcts.  He  md  not  say  in  what  manner  those  facta  would  apply 
to  .that  statute,  nor  did  he  give  anything  like  an  explanation  of  It  which  would  enlighten 
the  luinds  of  the  jury  or  enlighten  the  conrt.  I  do  not  ptofeas  to  say  that  I  or  any 
Jnd^e  would  at  once  pretend  to  expound  with  jperfbct  certainty  an  act  of  Parliament  to 
which  OUT  attention  was  then  for  the  flrst  time  called,  and  which  hAd  slept  in  the 
statute  book  for  forty-foui  years. 

Mr.  Baron  Bramwell.  And  which  has  required  five  days  for  its  perfect  elucidation. 

Lord  Chirp  Baron.  And  which  has  been  the  snbjeot  now  of  five  days'  argument. 
I  say,  I  should  have  expected  that  in  the  outset  we  ahonld  have  been  told  what  the 
Crown  complained  of  as  distinctly  aa  this ;  tbe  proposition  which  ve  propose  to  deriva 
from  tbe  act  is  in  point  of  law  so  and  so.  But  not  only  did  I  not  get  that,  bnt  I  did 
not  even  get  any  assiatanoe :  and  when  1  proposed  to  ^  into  it  and  aee  whether  we 
could  not,  by  paring  down  the  prt^Misition  flrat  on  one  side  and  then  on  the  othei,  get 
to  «)me  point,  I  had  not  only  no  assistance,  but  I  had  a  steady  reftual  to  answer  anj 
question,  or  to  give  me  any  information  beyond  this,  we  are  entitled  to  the  vradict. 

Mr.  SoucrroR  Oxnxrai-  This  is,  my  lord,  as  you  have  said,  a  painful  eut^eot  which 
I  did  not  intend  to  discnsa  if  it  had  not  been  referred  to  by  your  lordship.  No  doubt 
there  was  not  the  complete  and  fall  explanation  of  the  statute  which  we  have  beard 
from  the  present  attorney  general.  At  tho  same  time  I  only  ventured,  and  I  will  not 
say  more  about  it,  in  answer  to  a  remark  from  your  lordship,  to  show  that  in  many 
passages  of  his  address  tbe  lat«  learned  attorney  general  had  expreased  some  very  idaln 
■  propositions  of  law.  But  Indeed  I  Will  not  dwell  upon  tbe  subject.  I  was  not  at  tha 
triaL  and  therefore  I  am  the  less  able  to  Judga  of  the  mannar  in  which  the  case  went  to 
the  jury. 

As  your  lotdship  baa  referred  to  this  matter,  it  may  be  oonvenient,  ae  oonneoted  with 
it,  that  I  shoold  refer  at  once  to  the  summing  up,  and  I  will  proeeed  to  do  so.  I  was 
about  to  say  a  little  while  ago,  with  respect  to  the  snmming  ap,  that  we  have,  I  think, 
one  very  clear  and  deBnite  matter  about  which  them  Is  no  mistake.  It  was  ruled,  and 
that  ruling  hss  been  supported  by  my  learned  friends  here,  that  tbe  eqnipmuit  atOMt 


•  See  psga  114. 
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be  of  a  warlike  obaractor,  tmd  I  'wieb  that  tber«  sbonld  be  no  miaimdentuidiDg  about 
that ;  not  of  a  warltk«  character  as  eiplained  bj  InteiilloD,  bat  of  a  warlike  character 
t«  some  flTtent  per  t»,  awl  on  the  ftoe  of  It.  I  vieh  to  have  that  clearly  nnderstood, 
because  if  it  Is  to  be  contended  that  any  eqQjpinent  andpitit  wnw  is  to  be  shown  to  be 
ot  a  warlike  character  solely  by  intention,  that  would  be  another  case  altogether. 
That  is  what  we  contend  for.  as  I  have  before  obserred.  But  it  1b  contended,  aud  that 
really  is  the  main  qnestion,  that  the  equipment  mast  be,  to  a  CMtain  extent,  per  »e  of  a 
warlike  character.  It  is  not  enough  that  it  shall  be  shown  that  the  equipment  was 
aprilicable  to  warlike  parpoees;  itlsnot  enoagh  to  show  that  the  equipment  wax  suit- 
able, bnt  the  equipment  must  be  shown  to  be  peculiarly  suitable;  ann  most  be  made 
to  appear  to  be  so  on  the  face  of  it.  I  have  already  said  as  much  as  1  need  saj  npon 
that  subject,  and  I  will  not  repeat  my  remarks.  If  my  learood  friend,  the  attorney 
general,  and  myself  are  right  upon  this  point  in  our  view  of  the  law,  then  there  vaa  a 
misdireotion  ;  about  that  uiere  can  be  no  question.  I  do  not  desire  to  snbiout  the  rul- 
ing of  my  lord  to  any  minute  or  verbal  criticism,  and  I  shall,  of  course,  gladly  accept 
in  a  moment  any  explanation  from  the  Lord  Chief  Baron  with  regard  to  the  meaning 
of  his  words.  At  the  same  time  I  think  it  my  duty  to  call  attent^n  to  this  summing 
np,  which  I  cannot  help  thinking  had  the  effect  <h  not  directing  the  attention  of  the 
Jury  to  the  tme  construction  of  the  statute,  and  may  have  tended  to  produce  an  im- 
proper .verdict. 

How,  my  lords,  I  apprehend  that  upon  the  construction  of  a  statute  of  this  import- 
ance it  woald  be  the  duty  of  a  judge  to  give  the  Jury  some  direction,  aud  that  the 
mere  leaving  of  the  words  of  the  statute  to  the  Jury  -without  any  direction  would  be 
extremely  unsatisfactory.  My  lords,  there  is  a  case  bearing  upon  this  matter,  namely, 
"Elliot  E«.  The  South  Devon  Railway  Company,"  reported  in  Uie  second  volume  of  the 
Eicheqnor  Reports  at  page  725,  and  iu  that  ease,  which  was  tried  before  Mr.  Justice 
Wightman,  the  court  directed  a  new  trial  upon  the  ground  tbat  the  Jodee  did  not 
explain  to  the  Jury  the  meaning  of  a  term  used  in  the  act  of  Parllunent,  but  left  it  for 
them  to  put  their  own  oonatruction  upon  it. 

IiOKD  Chirp  Barok.  What  was  the  word  f 

Hr.  SOLicrroR  OeN^RAL.  The  word  was  "town,"  which  isaphrase,!  should  think, 
likely  to  bo  as  well  understood  by  a  Jniy  as  "  the  equipping  of  a  vessel."  The  case  is 
Aiirly  stated  in  the  marginal  note.  "It  was  the  trial  of  an  issue  whether  a  railway  was 
paMUag  Uirough  a  'town,'  within  the  meaniuz  of  the  railways  olansea  consolidation 
act,  (6  and  9  Vict.,  chap.  20  sec.  11.)  The  Judge  merely  told  the  Jury  that  the  word 
'town' was  to  be  nnderstood  in  its  ordinary  and  popular  sense.  Held,  a  misdirection, 
inasinnch  as  the  Judge  ought  to  have  given  such  a  definition  of  the  word  '  town '  as 
wonld  have  enabled  the  jury  to  decide  theisene.  'Town'  in  that  act  means  a  collection 
of  inhabited  houses  so  near  to  each  other  that  they  may  reasonably  be  said  t«  be  cod- 
tinnong,  and  the  term  will  include  a  spaoe  of  open  ground  surroonded  by  ooatinnoiu 

Kt.  Baron  Bramwbtx.  Why  did  not  somebody  say,  that  there  was  no  explanation 
given  of  what  a  "collection"  meantj  and  what  a  "hoase"  meant,  aud  what  "  contin- 
uous "  meant,  and  so  on  ;  they  are  all  English  words. 

Hr.  6oLicrroR  Generai.  This  was  a  decision  of  this  oonrt,  the  Court  of  Exchequer. 

Hr.  Bason  Bramwell.  I  am  aware  of  that,  and  if  I  may  venture  to  say  so,  it  is  not 
entitled  to  any  more  respeet  on  that  account;  etiU,  of  course,  it  is  entitled  to  all  respect ; 
bnt  I  have  onen  thonght,  what  Is  a  lodge  1^  do  in  suoh  a  case  T  Here  is  a  plain  popn- 
Iw  English  word  without  any  peculiar  technical  signification.  You  are  expected  to 
explain  it  to  the  Jury.  Ton  most  explain  it  by  other  popular  plain  English  words. 
Then  must  yon  not  explain  them  T    Bo  that  I  do  not  know  where  yon  are  to  stop. 

Mr.  Solicitor  Gknkral.  The  Court  of  Exchequer,  of  which  Mr.  Baron  Parke  was  a 
member  at  that  time,  held  that  a  new  trial  must  be  granted  because  Mr.  Justice  Wight- 
man  did  not  explain  in  what  sense  the  legislature  used  the  word  "  town."  That  was 
the  case:  "The  learned  Judge  woe  certalnTy  not  bound  (I  am  reading  what  Mr.  Baron 
Parke  says)  to  define  the  meaainKof' town,'  so  ss  to  embrace  every  possible  cnae,  yet 
be  ought  to  have  given  a  definition  sufficient  to  enable  the  Jury  to  decide  the  present 
qnestion,  which  is,  whether  the  i^lway  can  he  considered  as  passing  through  a  'town' 
within  the  meaning  of  the  act  of  Parliament."  That  is  the  snbsitance  of  tbe  decision  of 
the  Court  of  Exchequer,  and  a  new  trial  was  accordingly  granted.  Now,  if  it  were 
necessary  or  deeirable  to  explain  what  was  meant  by  "  town  ''in  the  act  of  the  Sth  and 
8th  Victoria,  I  cannot  help  thinking  that  it  is  quite  as  necessary  to  explain  what  was 
meant  by  the  word  "  equipment "  in  the  foreign  enlistment  act,  which  is  at  least  as 
Important  a  statute  and  at  least  as  ambiguous.  I  haye  only  to  say  npon  that  point, 
that  according  to  the  decision  of  this  oourt,  if  the  learned  lord  chief  baron  had  merely 
left  to  the  jury.  In  the  words  of  this  ad,  waa  there  an  equipping,  and  so  on,  that  would 
not  have  been  oonddered  satls&atory. 

Bnt,  my  lords,  it  appears  to  me  that  there  were  certainly  expreealone  independent 
ot  tiM  potDt  which  I  have  put,  (npon  which  there  woold  be  a  clear  misdirection  if  we 
an  riglit,)  tending  to  miuead  the  Jury.    It  is  not  at  all  nunatoral,  and  not  at  all 
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impcoliiible,  wnulderiDg  that  the  act  had  not  been  oonatraed  in  this  oonntiy  b^ore, 
uia  cuiisiileriDg,  as  yoxa  lordaUp  has  obeerred,  the  number  of  days  which  have  been 


tequirtil  to  elucidate  ite  meaDiug  iiow— I  ut  it  ia  not  onlikely  tW  the  learned  Jtid|[e 
might,  ujiou  the  Qnt  trial  of  the  osae,  not  Dave  qnite  andentood  ita  meaning  ll  u 
no  doubt  Bu  act  of  pecaliai  difQcnlty  to  oonstrofl.  It  appean  to  me,  my  lorda,  tlkat  the 
BDouuiiig  up  of  thelBamed  Jtidgehoda  tendency  to  iiMuce  thejary  toaappoae— thii  I 


talie  uot  from  a  minate  oritioiBm  of  a  few  paasagei,  bat  frcnn  the  whole— 4hat  tite  Mily 

Sieation  ibr  them  nis  the  iutoat  of  the  biiildbr  oi  the  equipper.  Nothing  is  hinted  in 
e  counm  of  the  charge  as  to  the  intent  of  any  fbreign  belllgerwit,  or  tbeasent  of  any 
foreigu  bdligereut,  and  I  caunot  help  tbtnlciDg  that  although  hia  lordabtb  may  not 
hnve  iDti;niLed  to  lay  down  any  wrong  law  npou  this  point,  etill  that  it  may  liave  been 
much  uiiiMpprebendodby  thejory.  Snppoeiug  that  it  had  not  been  ahowu  that  Ueaars. 
Fuwcett,  A:eeton  and  Compaoy,  or  Meesre.  Miller  nod  Company,  intended  tbia  venel 
for  foreiKQ  MTvioe ;  «nppa«iug  there  had  been  no  evidence  of  that  at  all,  atill  if  she  waa 
ordei'eil  by  Captain  BuUooli,  or  any  of  the  confederate  a^nta  for  the  confederate  ser- 
vice, that  waa  euongh  to  forfeit  tne  veaaei.  Bnt  that  view  waa  not  preaented  to  the 
Jury  at  all.  When  we  cowe  to  the  latter  part  of  the  summing  np,  I  tbmk  yon  will  see 
that  it  wuultl  point  the  attention  of  the  jury  only  to  the  intention  of  the  defondaot, 
that  is  of  the  oauinper.  His  lordship  aaya :  "  Oentlaman,  if  yon  think  the  oltJect  waa 
to  eqnip,  Aimi^,  fit  ont,  or  arm  that  Tceael  at  LiTenmol,  then  that  is  a  •nffioitrat  mat- 
ter. But  if  yon  think  the  object  really  waa  to  build  a  Hbip,  in  obedianee  to  an  order, 
and  in  compliance  with  a  contract,  leaving  it  to  those  who  bought  it  to  make  what  nae 
they  thought  fit  of  it,  then  it  appearato  me  that  the  foreien  enlistment  act  has  not  been 
in  any  degree  broken."  Theae  words  "in  compliance  with  a  coutraot,"  and  so  on,  apply 
to  the  builder,  but  the  attention  of  the  Jury  ia  not  diraoted  to  this,  that,  indepeudently 
of  the  builder  the  veaael  may  be  forfeited  on  account  of  an  ordra  given  on  behalf  of  a 
foreign  govern  ment. 

1  ^ink  if  we  go  back  to  a  former  part  of  the  summing  up,  it  will  be  more  clear  that 
the  intention  of  the  Jury  waa  not  directed  to  this  most  important  distinotion  be- 
tween tbe  fitting  out  upon  speculation  or  in  poisuanoe  of  an  order,  whioh  really 
is  the  point  of  the  case,  as  I  have  endeavored  to  show  before;  for  tbe  lord  chief  baron 
aays  that  the  attorney  general  did  not  answer  Uie  queation  which  he  had  pot  to  him, 
which  was  this:  "Do  you  mean  to  say  tiiat  a  man  oaunot  make  a  vewel  Intending  to 
sell  it  to  either  of  the  belligerent  powers  that  raqoiree  to  have  it  V  Then  yoai  lordudp 
says,  "  You  are  lawyers  enough  to  answer  it  yourselves.  I  think  that  answer  ongbt  to 
be  '  Yes ;  n  man  may  make  a  veaael.'  Nay  more,  according  to  the  authority  I  have 
]DSt  read,"  ^that  waa  tbe  Santisaima  Trinidad,  to  which  I  have  rettured,)  "  aooording  to 
the  authority  I  have  just  read,  be  may  make  a  vessel  and  arm  it,  and  than  olEer  it  fhr 
eale.  So  Story  la^a  down."  That  is  true ;  "  But  I  meant,  gentlemen,  as  I  s^d  Uieu, 
if  I  had  got  an  aKlrmative  answer  to  that  question,  to  put  another.  If  any  man  m^ 
build  a  VHSHel  for  the  purpose  of  oSeriug  it  to  eitJier  of  tbe  belligerent  powers  who  is 
minded  to  have  it,  may  he  uot  execute  au  order  for  itT  Because  it  seems  to  me  to 
follow,  as  a  matter  of  course,  if  I  may  make  a  Tossel  aud  then  say  to  the  United  States, 
'I  havegot  a  capital  vessel ;  it  can  easily  be  turaed  Into  a  ship  of  war;  of  ooursel  bare 
not  made  it  a  ship  of  war  at  tbe  present ;  wiU  you  buy  it  t'  If  that  is  perfeotly  lawftal, 
surely  it  ia  lawful  for  Che  United  States  t«  say,  'Make  ns  a  vessel  of  such  andmch 
description,  and  when  you  have  made  it  send  it  to  us.' "  I  cannot  help  thlnldsg  that 
thJB,  following  immediatelyaiter  the  case  of  tbe  Santiasiiua  I^nidad,  may  have  led  tile 
jury,  although  the  learned  lord  chief  baron  did  not  intend  it^  to  smtpow  that  if  '~  ""  ~ 
case  of  the  Siutissima  Trinidad,  the  vessel  bad  been  fitted  ont  ana  aimed  in  pni 
of  a  contract  with  tbe  belligerent,  inalead  of  being  so  £tted  out  merely  on  speculation 
with  the  hope  of  being  sold  to  bim,  the  decision  would  have  been  the  same — whereas 
it  would  have  been  the  nveiae.  I  oannot  help  thinking  that  the  Jury  would  be  liable 
to  receive  that  impresedon. 

Lord  Chibf  B&kom.  Do  yon  think  that  whaie  by  possibility  ajnry  may  have  mia- 
nnderstood  the  words  of  a  learned  judge,  that  is  a  ease  toi  a  new  trial  f 

Mr.  KoLiCTTOK  Qekbiui.  Not  the  mere  possibility,  my  lord,  but  the  probability. 

Loiu>  Chibi'  Ba^m.  Who  is  to  Judge  of  that  t 
'  3lr.  Solicitor  GurxKAi.  The  court,  of  course,  my  lord.    I  made  my  observations 
subject  to  the  opinion  of  the  court. 

LoKD  CHnF  Bahon.  All  you  aaid  amouutad  to  this,  that  the  jury  may  havo  so  mis- 
nndentood  it. 

ih.  SouctrOR  GxNERAI.  I  sboold  venture  to  put  it  to  the  court  that  thera  was  a 
tendency  to  mislead  tbe  Jniy  in  those  obaervatioua.  I  oHinot  help  thinking  so.  Thau 
the  lord  chief  baron  refers  Ut  the  argument  of  the  late  attorney  general,  a  vary  cogent 
argument;  and  it  would  appear  &om  that  that  the  ^torney  gmeral  hod  oodrMsed 
himself  to  Ibis  view  of  tbe  question.  His  lordahip  s^^  "Now  tbe  learned  cotuis^ 
certainly  addressed  themselves  very  mnoh  to  this  view  of  tbe  matter.  It  was  said, 
But  if  you  allow  this  von  npeol  the  statute."  Well,  my  lord%  Hat  I  should  MWae 
myself  oarUiuly,  and  uiol  It  appears  that  tbe  th«ai  attune*  gMwnl  did  ■Kgne.    I&a 
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the  hoi  tiUtf  btaoa  Mjn,  "QtmOtmrn,  I  think  nothing  of  the  kind.  Wliat  that  vtatate 
iDMUit  to  provide  fio'  wbb,  I  own,  T  think  hy  no  mBbna  the  protection  of  the  beUiK^reat 
powen.  I  do  not  tUnk  their  pioteotion  entered  into  the  headH  of  thoae  who  frtuuad 
this  statnte."  That  ia  ao  far  correct.  There  can  be  no  donbt  that  we  did  not  frame 
this  statute  for  the  immediate  purpose  of  protectina  belligerpnie,  bat  to  preserve  DDT 
own  neutrality.  Otherwise  they  wonld  have  said,  "Yon  shall  not  sell  (ninpowdei ;  yon 
■hall  not  sell  gnns.  There  are  plaoee  that  now  and  then  explode  in  Afferent  parN  of 
the  kingdom,  and  which  wonld  have  complained  veir  heartily  if  they  had  said.  Ton 
sh^  not  aetl  gunpowder ;  yoa  shall  not  sell  arms,  ^ny,  all  Birmingham  woald  have 
been  in  arms.  But  the  object  of  this  statate  was  this ;  we  will  not  have  oar  ports  in 
tiuB  oonntry  subject  to  poeaibly  hostile  movements ;  yoa  shall  not  be  fitting  np  at  one 
dook  a  vessel  equipped  and  ready,  no^  being  completely  armed,  but  ready  to  go  to  Sea, 
and  at  another  dock  close  by  be  fitting  up  another  vessel,  and  equipping  it  in  the  same 
way,  which  might  come  into  hostile  communioatiou  immediately,  posdbly  before  thay 
left  the  port." 


liOiiD  Cbixv  Baros.  Ton  have  been  in  Uie  habit  of  Tefenins  to  the  foreign  enlistment 
wt.  With  respect  to  the  first  part  of  It,  I  may  sav  that  I  believe  there  are  plenty  of 
inatanoes  where,  in  a  nantral  state,  some  of  the  inbabitanta  have  enlisted  on  one  ude 


In  a  war  and  some  on  the  other,  and  have  actually  got  into  peisona 

Mr.  SOUCTTOB  QxNXRAl.  I  do  not  know  of  any  oaM  of  that  kind,  my  lord,  bat  it 
may  be  so. 

toBD  Ohikf  Bison.  I  tUnk  yoa  will  find,  historically,  that  there  ore  plenty  of  csmb 
of  that  sort. 

Mr,  SouciTOB  Gekxral,  It  may  be  so,  my  lord,  bot  I  apprehend  that  tkat  'wonld 
be  an  oSbnse  against  the  common  law. 

LoBD  Cmxp  Baron.  However  ridicolons,  tmmperv,  or  oontemptible  on  Olustration 
may  be,  that  has  nothing  to  do  with  the  constmotion  of  the  act.  If  the  act  was  intended 
to  prevent  the  neutral  porta  from  beine  the  etuKing  pointaof  hostile  movement,  whether 
tiiere  was  a  sobordinate  motive,  that  inere  should  not  be  the  North  and  the  South  ooo- 
tending  in  our  own  ports,  is  qnito  unimportant.  It  doee  not  abate  in  the  slightest 
degree  from  the  anpiment^  though  it  may  M  very  abenrd  to  quote  that  as  an  example; 
»t  the  same  time  Town  I  do  not  think  it  was  qnite  so  absnid  as  the  learned  attorney 
general  seemed  to  think. 

Ur.  SoucTTOR  Gbmrrai.  I  am  snre^  my  lord,  I  was  for  from  t»king  tbia  as  more 
tluui  Ml  iUnstration.  I  know  it  woe  only  an  lllDttratlon,  and  yoor  kffdafaip  was  &r 
from  saying  that  that  was  the  only  mischief  intended  to  be  met  by  it. 

Lord  Chibf  Baroh.  That  is  on  iUnstroldon  of  one  of  the  mlsonleb  which  might  by 
poBsibill^  oocnr. 

Ur.  SouciTOB  Obnkrai.  At  the  some  time  I  cannot  help  thinUng  that  it  led  to 
thisTiewof  the  object  of  the  act,  "We  will  not  have  oar  porta  ral^ect  to  posdbly  hos- 
tile movements."  Bntl  contend  that  that  was  very  maoh  narrowing  the  constrDotion 
of  the  aot ;  that  it  was  not  passed  to  prevent  any  inoonveniance  whion  we  might  suffer 
from  hostile  movements  in  our  ports.   . 

Lord  Chief  BARtm.  No,  not  hostile  moTementa  in  onr  ports;  hostile  movementajVoM 
onr  porta. 

Mi.  Soucttob  ORNXtui.  In  my  copy,  my  lord,  these  ore  the  words,  "We  wfll  not 
have  oni  ports  in  this  eoantry  subject  to  possibly  hostOe  movements,"  and  then  the 
Idndof  hostile  movement  is  indicated  by  what  follows,  which  shows  that  it  was  within 
the  port. 

Lord  Chigf  Babok.  No,  no ;  really  this  ia  more  like  a  oritioal  leviewer  going  fhrtmg^ 
Uie  Hamming  up,  than  ouytbing  else.  . 

Mr.  BoucFioR  Genekal.  I  do  not  mally  wish,  my  lord,  to  rabjeot  yonr  lordahip'B 
snmmlng  up  to  any  verbal  oritioiem. 

Lord  Chief  Baron.  Mr.  BoUoitoi  General,  T  may  appeal  t«  von,  f^etbei  you  have 
ever  heard,  since  you  have  been  a  member  of  the  profession,  a  short-band  writer's  uotA 
of  a  sommiitg  up  treated  in  the  manner  in  whiuA  this  baa  been  treated  for  three  or 
fimrdays. 

Ur.  Baron  Brakw^ll.  Tfala  note  is  like  on  nn^Qeasuit  portrait  In  n  hlob  every  little 
MTOtch  on  yoor  fiioe  mm  be  seen. 

Lord  Chirf  Baron.  And  even  the  mubaven  oomer  of  yonr  ohin. 

Mr.  SoucrrOR  Gkherai.  It  was  flnt  referred  to,  my  loid,  by  my  learned  friends  on 
the  other  aide— they  mode  the  first  use  of  it. 

Lord  Chibf  BaROIT.  Bnt  I  beUeve  not  in  disparagement  of  it. 

Ur.  SoucrroR  Qkkxrai.  No,  my  lord. 

Mr.  Babon  Bkauweli>  I  have  often  thon^it  of  the  oompaiison  between  the  two  arte 
•f  photognphyand  ehort-hand  writing;  bow  arts  aie  wonderfnlly  clever,  bnt  it  wonld 
require  we  nuMt  perfbot  connt&iance,  and  a  wonderful  command  of  lan^age,  if  the 
one  or  the  oth^  ffid  not  somethnes  represent  yon  as  having  done  ot  said  or  looked 
■omethiBg  that  you  would  rather  not  be  thought  to  have  done  or  said  or  looked. 

Ur.  BoudxOB  Qenkkai.  No  doubt,  wy  lord,  and  althongh  the  enn  li  occMiMuJly 
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onpleaBinrly  aocamte,  BtUl  be  ia  alwaja  aooorate  in  one  Mtue;  bat  we  know  that  the 
aluirt-hBud  trriter  ie  liable  to  miBtdue,  and  he  mokes  them  aometimei. 

LoBD  Chief  B.»toir.  Aa  I  am  the  pre«ideut  of  the  PhDhwrapbioal  Soolety,  I  md 
obliged  to  yoD  for  that  diatiaolioti,  Fhotograph;  doe*  not  make  miitakes;  ahwt-haod 
writerado. 

Mr.  Solicitor  Oemkrai.  Photograph;  givea  an  uupleaaant  veiflou,  bnt  not  an  abeo- 
Intelf  nntrathftU  one ;  yet  it  ia  naqneetionable  that  in  ooe  senae  it  does  miarepieaeat 
a  man,  for  tboagh  literally  tenderiagaome  things,  it  omits  othets;  for  example,  color; 
thus  of1«n  coDVeyiDg  a  false  imptessioa;  but  the  ahort-hand  vxiter  Bomelimee  wiitea 
down  what  is  Dot  said,  and  aometimea  leaves  out  what  la  said ;  his  perfoimanoe  theiefi»a 
Bcaroolf  reoemblea  a  photograph. 

Now,  my  lords,  I  will  pass  ttcaa  tbis  sabjeot ;  as  your  lordship  tells  me  that  that  is 
not  the  meaning  of  the  passage  I  will  say  no  more  npon  it.  I  will  only  observe  fbrther 
that  1  cannot  help  tbtnkinf;  UMt  the  Jury  very  possibly  may  have  been  under  the  sanje 
impression,  nbicb  unqaestionably  was  entertained  botb  by  the  preeeot  and  by  the  late 
attorney  ^general,  as  to  what  yonr  lotdabip  said  npon  the  satti^t^  of  furnishing,  equip- 
ping, fitting  oat,  and  arming  all  meaning  the  same  thing,  becaoee  1  venture  to  remind 
Toor  lordships  of  this,  that  in  the  oonrse  of  the  speeoh  la  repl:^  of  the  late  attorney 
general  the  Lord  Chief  Banm  referred  to  Webster  to  ooi^rm  lue  view,  aod  tiien  the 
attorara- general  said,  "That  is  notao,"  ukd  handed  aptheoase  in  Petoa;  titeDtfaete 
followed  a  diecnvion. 

Lord  Chief  Baron.  Not  quite  so.  There  is  no  donbt  that  if  you  meibi  to  soj  tbot 
I  referred  to  Webster  and  he  banded  me  np  the  ease  in  Peters,  it  was  so,  bnt  it  was  not 
theienpon. 

Mr.  Solicitor  Genxrai.  Not  uomediately,  my  lord. 

Lord  Chikp  Babom.  Nothing  like  it.  He  expressed  do  disaeiit  whatever,  but  he  did 
quote  a  cam  wbioh  was  inconsistent  with  that,  npon  which  I  immediately  adopted  the 
case  he  cited. 

Ur. SouciTOB Oxmiui.  I  waagoingloobeerve.niylord.npon  tbet.  Imustbefof 
given  for  saying  a  word  npon  it.  The  attorney  general  handed  up  tbe  ease  in  the  6th 
Peters  in  the  course  of  his  oddiees. 

XiOOD  Chief  Baron.  He  did  not  hand  it  up. 


Mr.  Solicitor  Qenerai.  I  think  he  handed  it  up  to  your  loidsbip. 
Lord  Chief  Baron.  No,  you  will  find  what  poaaed  stated  at  fall  h 
mistake ;  he  did  not  bond  it  np  U 


Mr.  Baron  BramwbUa  I  am  sure  that  if  it  were  of  the  least  nee,  I  wonld  not  ask 
yoa  not  to  address  tbis  argument  to  us ;  but  let  me  put  this  to  yon,  have  yon  not  got 
enough  for  your  purpose  when  it  is  agreed  that  if  yonr  oonstmotion  of  the  statute  is 
right,  my  Irad,  to  put  it  in  plain  language,  was  wrong. 

XoRD  Chief  Bakon.  Yea,  and  that  ia  so ;  if  yon  have  got  tha^  what  more  do  yoa 

Mr.  SouciTOR  Gknsiui.  I  was  only  going  to  aay  in  addition  to  that,  my  lords 

Hr.  Baron  Brauwbli.  There  are  two  things^  the  fitting  out  and  the  intent.  Ton 
see  here  you  have  only  one  of  two  things  to  establish — establish  yonr  proposition,  and 
then  you  will  be  rfgb^  because  it  would  be  then  evident  that  the  direction  was  opposed 
to  your  view. 

Mr.  BoucrroR  Qenkrai.  We  believe  oureelTes  to  be  right,  but  of  oouiee  we  ate  not 
infallible,  and  we  may  be  wrong,  and  it  is  only  npon  that  aasnmption  that  what  I  am 
now  aubmitting  would  be  relevant. 

Mr.  Baron  Bramwell.  That  ie  so ;  it  may  be  that  ^ou  ate  wioog  In  yom  oonstraotion 
of  the  atatute,^and  that  a  warlike  equipment  Is  required. 

Mr.  Soucrrdit  Oznxral.  But  not  on  arming,  ana  the  Jury  mi^  have  onderetood  that 

Mr.  Baron  Pioon.  lien  you  go  fhrther  and  say,  Still  there  may  have  been  an  en- 
deavor or  an  attempt  to  arm,  do  you  not  I 

Ur.  Baron  Bramwell.  Iliat  is  another  point;  that  wonld  be  a  v«diot  against 
evidence  upon  that  supposition. 

Mr.  Solicitor  General.  Thura  is  no  oonnt  for  endeavoring  to  arm ;  arm  is  not 
mentioned  at  alL 

Mr.  Baron  Pioott.  Endeavor  to  equip  will  answer  the  same  purpose. 

Ml.  SoLicrroa  Qenerai.  I  waa  going  to  saj  lliat  what  was  understood  by  botb  the 
attorney  general  and  the  aolioitor  general,  and  by  the  eounsel  for  the  Crown,  may  hara 
been  understood  by  the  jury,  and  I  think  your  lordships  will  see  that  it  is  not  improlM- 
ble  that  that  may  have  been  so,  because  after  the  lord  ohief  boron  bad  eKpreaeed  on 
opinion  that  eqaipping  and  arming  meant  the  same  thing,  the  attorney  general  cited 
the  cose  of  "tbe  United  States  agunst  Quinoy,"  and  it  waa  aAei  that  oaae  ha4  been 
cited  tbnt  his  lordebip  stated  that  still  his  opinion  waa 

Lord  Chisf  Bahon.  What  I  stated,  I  atatod  aa  mv  opinion,  but  I  told  tbe  jury 
expressly  that  I  did  not  lay  it  down  as  law.    Ton  can  take  the  coneliuion  fiom  what  I 
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•Med  to  tham,  namely,  that  thcnKh  it  was  qnito  rigtit  to  find  Uiat  the  rewel  «m  not 
all  armed,  jet  if  alie  vaa  fitted,  the  verdict  waa  to  be  for  the  Ctawo. 

Mr.  SouciTOB  Grnseal.  If  jonr  loidship  told  the  Jnry  expreasl; 

Lord  Chief  Baron.  I  did  tell  them  exprewl^  that  if  they  Rbonld  Bad  that  the  ship 
iraa  fitted,  thoDf^  ahe  waa  not  armed,  the  Terdiet  mnst  be  for  the  Crowa. 

lit.  BiKON  Bkaxwbu.  I  think,  Ur.  Solloitoi  General,  It  ia  too  oleor  to  admit  of  a 
donbt  that  it  irae  so. 

Hr.  SouoTTOK  axNBBAi.  Very  well,  my  lord,  It  appeared  to  rae  tliBt  the  Jury  were 
under  the  same  impreaeion  that  my  learned  meuda  were  nnder,  but  if  yoni  lordehlp 
says  that  that  was  not  no  I  will  paa*  on  at  once. 

Lord  Chief  Barom.  Am  Mr.  Fox  said  once  of  a  ipeecb,  a  apeeeh  ia  a  thing  to  be  epoken, 
not  to  be  read,  and  it  may  in  delirery  be  very  Rood  and  perfectly  fit  for  the  pnrpoee, 
Uid  yet  it  may  read  very  badly.  Every  apeakeir  oddreMee  himself  to  hie  aadienc«, 
watdiiDg  the  effect  which  he  baa  produced  nponthein,andao  In  snmmiUKtip  to  the  jnry 
yon  see  whether  the  Jnry  nndeiatand  yon  or  not,  and  going  along  with  you.  If  they  dq, 
yon  do  not  go  on  aa  If  yon  were  apeoial  pleading  or  drawing  an  indiotment.  Yoa  see 
tltat  the  imy  uadentand  what  yon  mean  and  yon  do  not  say  that  which  shall  be 
oau(<  nwaUoMe  mt^or,  when  it  cornea  to  be  pnt  into  writing  and  criticised  a«  if  it  were  a 
oompodtion  framed  wia  tome  aim  in  view.  Yon  aae  whettier  the  jarvanderatand  what 
jo«  are  abont,  and  if  yon  tUnk  yon  have  mado  them  onderstand  it,  taking  it  fer  granted 
that  they  are  not  taking  an  inattontlTe  view  of  the  eatfjeot,  yon  pass  on  the  moment 
tiiat  yon  imofrine  that  yon  have  got  them  to  nDderstand  what  yon  mean. 

Mr.  60UCITOR  OiKERAi-  That  ia  exactly  the  teat  which  J  wish  to  apply  to  the  anin- 
ming  nth    1  do  not  wiafa  to  make  any  verlml  critioiaDi. 

Mr.  Barok  Beumweu.  How  coold  the  Jury  miannderatond  thia :  "  Armed  ahe  cer- 
tainly was  not,  bnt  was  there  an  intention  that  ahe  shonid  be  fbrnished  1 " 

Mr.  80UGITOR  Gbnrrai.  Tod  aen,  my  lord,  that  if  the  Judge  tolla  the  Jnry,  as  his 
Itndahtp  did  two  or  three  times,  that  "eqaippinK"  and  "arming"  mean  the  same  thing, 
and  then  that  they  mav  hare  SMue  dimweut  dgnifloation,  wlthont  explaining  what, 
the  Jnry  do  not  know  wnat  the  Jodge  means. 

Lord  Cnmv  Babok.  They  wonld  know  peifeetly  if  they  had  the  least  aenae  in  tbe 
world.  Unleea  they  have  an  intention  to  misonderstaiia  It,  I  do  not  see  how  they 
oa>nId  donbt  abont  it. 

Ur.  SouCFTOlt  Gehkkai.  Certdnly,  my  lord,  there  waa  do  intention  to  miannderatond 
yoor  lordship  on  the  put  either  of  the  lato  ot  the  present  attorney  general,  yet  they 
aid  mitnndeiatand  it. 

Mr.  Babom  Brahwxu.  No  ;  not  qntte  so;  I  nndecataod  that  what  the  lato  attorney 
geiund  and  the  preeent  attorney  general  nnderatood  was  this,  that  my  lord  had 
said  that  tbe  equipping,  Aimlahlng,  and  fitting  out  most  be  of  a  warlike  chMaoter, 
and  tberefiMein  a  certain  aensamnat  bein  thonatnrsof  an  ormunent. 

Mr.  Attokney  Gbmrral.  That  ia  what  we  thought,  my  lord. 

Mr.  Babok  Bramwkll.  Exaotly ;  my  lord  aaya  now  that  he  did  say  so,  bnt  the  learned 
aolidtor  general  la  trying  to  m^e  it  out  that  there  was  a  miedireotion  beyond  that,  to 
tbeextootof  Sluing  thKUiereoonld  be  no  fitting  out,  Ihmlshlng,  or  equipping  nnleaa 
the  veaael  was  armed. 

Mr.  80UCTTOR  GaKERAL.  I  will  paaa  from  that,  my  lords.  The  then  solicitor  general 
aaems  to  have  underBtoodit  aoat  the  trial,  fbrheaaya:  Yonrloidsbip  has  already  stud 
that  equipping  and  arming  are  the  aame  thing. 

IxHtD  Chief  Baron.  I  have  already  said  what  it  waa  that  the  attorney  Kcneral  00m- 
plolned  of  at  the  trial,  and  he  did  not  object  at  the  trial  to  the  anppoaed  meaning  of 
those  words  being  the  earns ;  it  waa  an  anerthoufht.  , 

Mr.  SouoiTOR  QRinRAi.  Of  ooune,  my  lord,  a  yonr  lordahlp  tolls  me  ao  I  must  so 
take  It. 

LOBD  Chief  Baron.  There  la  no  doubt  about  It.  I  have  read  the  objeotjon  made 
at  the  trial,  and  I  have  read  the  olfjectioa  made  three  months  afterward.  If  that  had 
been  mode  at  the  trial  I  would  hare  corrected  It  almost  in  a  syllable.  I  stated  my 
opinion;  I  did  not  mean  to  lay  it  down  as  the  law. 

Mr.  Attormxv  Gemxrai.  Perhaps  yonr  lordahips  will  permit  me  to  say,  with  regard 
to  that  that  what  yonr  lordship  says  is  perfectly  accurate.  What  was  tendered  at  the 
farial  with  regard  to  warlike  armament  was  meant  to  express  the  sense  in  whioh  we 
nnderatood  your  lordship  to  explain  the  worda,  and  then  when  we  found  that  your 
lordabip  had  not  used  the  exprMMon  it  was  thought  well  to  add  some  other  words  which 
yoor  lordship  was  oondderea  to  have  nsed. 

LoBD  Chibp  Babon.  If  the  statement  of  all  the  words  meaning  the  some  thing  had 
been  diasented  from  In  the  wav  it  appears  now'to  have  been  done,  I  am  aniprlaea  that 
it  was  not  made  the  ground  or  an  objection  at  the  tiiaL 

Mr.  Attobhby  Qknrbai.  We  tiui^t  it  was  expressed  in  the  word  "  armament," 
my  lord. 

Hr.  SoucFTOR  Gknkbal.  Ifot  having  been  at  the  trial,  it  is  not  lor  ms  to  s^  anylJiing 
farther  upon  the  mattoi.  (^  f.  miI(> 
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LOBD  Caaw  Baboit.  Tliftt  wni  irhy  I  would  not  ^pt  tlie  bill  of  ezoeptiouo,  bMmue 
they  pnt  in  the  expieaaioD  "  warlike  armament,"  whioh  I  did  not  mean  to  nse  at  all. 

Mr,  SouciTOR  Okkkrai.  Tbey  nndentood  you  loidahip  to  hare  meant  It;  thef 
eeHainly  ao  nnderatood  it. 

Lord  Chikf  Babom.  What  I  laid  to  the  lat«  attoiney  general  waa  thia :  ■■  Pat  yonr 
oltteotiionin  the  language  that  ooearred  atlhe  trial,  and  do  not  put  into  mymonth  Ian- 
gnage  which  I  never  naed." 

Mr.  80UCITOH  OsKKRAL.  I  aia  anie  that  yoor  lordahtp  will  aeree  with  me  that  wliat- 
•rer  the  late  attorney  general  imputed  to  your  loTdabip  waa  what  he  nndMatood. 

LoKD  CijiEF  Baron.  Most  iiertainly. 

Mr.  SouCTTOR  Okmbraju  But  I  accept  your  lordabip'a  atatemevt. 

Loud  Chief  Bakoh.  lamsniethatlwiahtoeziffeMmyHlf withtbohlAestreapeet, 
and  the  moat  perfect  oooftdenoe  in  Ha  honorable  independenoe  of  oEaraotv  and 
integrity. 

Hr.SoUL _ 

yon  were  miamtderatood  byuM -,     .  „    . 

who  is  now  preeent,  and  I  will  paaa  from  that  anl^Mt.    I  have  nibmittod  that  the  equip- 


ping of  a  ve«ael  npon  »  mere  eommareial  apeanlation,  as  diitinWafaed  from  doing 

nnder  an  order,  does  not  ^»paar  to  me  to  have  been  diatingniabed  in  thi*  tamming  np, 

which  would  be  an  additional  o1:ti*>fo»  ^  it,  but  haring  made  that  obwrvattou  1  will 


order,  does  not  ^»paar  to  me  to  have  been  diatingnial 

>ald  be  an  additional  ot^aotion  to  it,  but  haring  made 

I  haTBjnat  one  woid  mcwe  to  b^  befeie  I  leave  tlili . 

moment  it  to  be  tlM  coneet  Tiew  of  the  atatnte  tliat  tliere  mmt  De  an  eqnipment  of 


I  have  Jnat  one  woid  mcwe  to  b^  befeie  I  leave  tlila  aableet.    Awaming  for 

...  Dt  it  to  be  tlM  coneet  view  of  the  atatnte  tliat  tliere  mmt  De  an  eqnipment  of 

a  warlike  ofaaraoter  in  the  leoae  whioh  haa  been  explained,  atill  I  ^prehend  that  there 


being  an  eanipment  ot  a  warlike  ohuaoter  in  thia  oaae,  Mtd  tlutt  qneatloii  was  not  aab- 
mitted  to  tbejnry,  but  ahoold  have  been. 

Now,  my  loida,  with  reqwet  to  the  evidence,  I  do  not  know  whether  the  ooort  reqnli* 
to  be  aatiafled  that  a  new  trial  oan  be  granted  npcm  the  ground  of  the  verdiet  being 
agjdnat  evidence  in  thla  oaaa. 

LoBD  Chdcf  Baxom.  I  think  th*t  the  role  i»  vwy  elaady  ertablidked  tJiat  writer*  the 
qneetion  of  supposed  mioearriage  tnma  entiiely  upon  matter  of  fttct,  thrae  oannot  be 
a  new  trial  in  an  Infbnnatiou  involving;  a  fbrfUtore,  a  gui  Imm  aotion,  and  «  fiiittari  a 
mere  oomaum  indiotmenl  Bat  if  the  Jndge  haa  miadlMoted  Hie  Jory  in  ptrint  of  law, 
then  there  may  he  a  new  trial.  80  auo  if  the  oonrt  oan  be  aatiatted  from  the  olreuni* 
•tanoea  before  them  that  the  Jury  mnat  have  returned  their  veidiet  not  nnder  a  miaap- 
piehenalon  of  &ot,  hot  andw  a  oomplete  miiunrehenakm  of  law,  then  thMe  may  ba 
a  new  trial.  Hut  I  take  to  be  the  rule  aa  eatabliahied  br  the  aoUMntiea,  oompulng 
tboM  which  ware  prweuted  to  na  br  Mr.  HelUeh  and  by  tile  attorney  gonenl  tn  reply. 

Mr.  SoucrrOR  Gekzrai.  Uylord,Iqnite  rabwaibetotheaeemaev  <tf  thatMatMuaut 
with  reapect  to  inftumationa  inpentmm;  but  I  am  indUned  to  think  <and  I  have  aome 
anthorlty  fbraodoing)  that  with  repeat  to  informadonateraMUie  role  ie  not  aoenrtailed; 
and  there  may  he  aome  raaaon  for  a  dURmnoe,  Inaamneh  as  InfinmatlanB  in  MneiMM  arc 
in  the  natnre  of  orlminal  or  penal  wooeedinga.  bnt  in  thia  caae  it  la  menly  a  dlapnta 
aa  to  property,    He  Crown "*~' ^  '-  -*--  " 

Lord  CHtKV  Baaok.  Do 
aomebody  baa  committed  a 
forfiuted." 

Hi.  SoucnoK  OmntftAL.  That  ia  ao,  no  donbt,  my  lord.    I  oi^t  to  hav*  qnaUfled 

..1 .. ,_  ..i^i. „f<n.,^^  wdneheoanae  aomebody  haa  oommitted  amfade- 

lein-^MttntBowarilyUtepenonwhoia  charged  with 


7  reepeota,  aa  it  appean  to  me,  a  dlfbrent  piooeediiu;  f 
t,  and  aooordingly  I  find  it  laid  down  with  reapeot  to 
to  rtm,  all  ike  othcv  oaaee  b^ng  raally  InfinmationB  te  ptrtaaam,  tlut  the  rnle  cnnaially 
ia  that  a  new  trial  mm  b«  granted  without  limitation.    That  la  aaid  in  Uanidng's  Ex- 


In  verwonam,  a 
UUieothra'ct 


eheqner  Practioe,  nnder  the  he^  of  "  inlbrmatian  te  rtm  new  trial."  "A  new  trial 
will  be  granted  where  the  Jnitioe  of  the  ease  reqnirea  It,  althongh  the  veidiot  be  ftr 
the  defendant"  That  ielud  down  gen«all;;  Itia  In  tlM  flrat  volume o<  Manning^ 
Exeheqoer  Prootioe,  page  ISO,  and  Uanning  ntoa  to  a  caae  In  Bunbnry,  page  SU. 

Lord  Ohibp  Barok.  BnnbDry,  I  think,  u  a  reporterof  the  iUghteet  anthority. 

Mr.  BouciTOB  Gbnxral.  He  la  not  a^epertw  of  U^  authwity,  no  doobt;  taut  Ada 
caae  waa  qnoted  by  Mr.  Hellish,  and  Oieenly  obaervathm  whlehl  have  to  make  nptm 
it  la,  that  althongh  it  ia  itatad  tobeatMi  Mm  proceeding,  BoUnaonagainatLaciaeane, 
atill  upon  examlnatitm  it  tnma  oot  to  be  an  imormation  m  ivm  and  not  fajwwxiam. 

LtWD  Coiur  Bakok.  TbateonSnnathagenwalt^laioDaatotbedHiderMitiMrityctf 
Bnnbnry.  .  --  t 
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ib.  BcaJanoit  GmzBAL.  Hot  quite  so,  beeaoM  I  nUt«i  tbiuk  Aai  In  ttke  Btotnte  of 
ChflTles,  upon  whieb  ttwtprocAeding  te  fbnodcd,  the  Intbnuec  U  eotltied  to  a  portku 
of  the  property  wiied.  T&ic  tm  an  "Infbimation  of  MianFO,"  It  ii  e^ed,  "of  JMoit's 
b&rk,  on  the  statate  14th  of  Chules  the  Bammd,  chapter  11,  leetiaB  IS."  I  bare  looked  at 
that  section,  and  I  And  that  it  preaeiibea  bo  penaltiea,  but  only  Uiat  under  certain 
oircamBtancm  good*  aball  be  idsed  and  fitrfUted.  Bo  Oiat  thia  was  an  infoimatioD  te 
rem,  and  the  report  says  generally,  "  Then  waa  a  verdtot  for  the  defendant,  and  sow  a 
motion  was  made  for  anewtilal;  bntjxrtatawMH'laM  It  waa denied."  Then  tt  iaaud, 
"2fota. — It  seemed  to  be  admitted,  in  aoaaeof  tltianataie,anew  trial  might  be  granted 
if  the  foots  would  have  admitted  of  it,"  and  ao  on.  That  re«Uy  is  Um  whole  amount 
of  authority  which  I  titonght  it  necwMorr  to  bring  before  yoar  lordahips.  I  find  it 
stated  geneiaUyln  Manning's  Exchequer  Ftaetice(and  this  oaaeia  refened  to)  that  in 
the  case  of  an  information  in  rtm  a  new  trial  wul  be  granted  where  the  verdist  ii 
against  erldence.  But  in  leapeot  of  InfOTiiuiitiona  fw  jmtwimm  the  nile  tuw  been  qnaliflad, 
as  the  lord  chief  baron  has  very  aoonrst«ly  laid  down.  Hy  lords,  I  do  not  know  that 
yoar  lordshipa  would  be  Inollned  to  narrow  t^  power  of  the  oooit  to  do  what  they 
tbink  Jnatice.    I  shonld  be  disposed  to  think  that  the  oaurt  wonld  not  neoeaaaiily  eou- 


rider  tbemeelves  bound  to  apply  a  rule  which  relates  to  an  infarmation  trnpertanmi 
another  proeeedine,  whioh  to  some  extent,  at  all  events,  diffen  from  It.  That  la  a 
have  to  aay  upon  uiat  point. 


Uy  lord«,  I  now  o<Mne  to  the  evidence.  I  inbrnit  to  your  lordahlpe  that  if  we  are 
right  in  out  eonetmction  of  the  statnte,  the  verdict  is  moniieatly  against  evidence. 
But  even  if  we  are  wrong,  and  If  there  must  l>e  not  indeed  an  "arming"  bnt  an 
"  equipment "  of  a  warlike  character,  still  I  submit  to  your  lordships,  and  with  some 
CooBdence,  that  there  waaevidenoewhioh,  if  unanswered,  made  a  vei^ictlbr  the  Crown 


tight  and  proper,  oo  that  any  otlier  veidiot  would  be  nnsatls&otory.    Now,  let  s 

Cir  lordships'  attention  to  what  the  ovidenoa  wiUi  raqieot  to  tliia  veiBel  wat 
equipment.    I  will  siunmaTlM  It.    I  will  not  go  through  an  the  detail  wUch  has 


_  »  throngh  before.  In  the  first  plaoe,  It  waa  shown  that  she  was  bnllt  as  a 
gnnbrat:  that  was  shown  by  an  admiaalonfhMmoneof  tluparttea  conoemed;  that  die 
waa  built  as  a  ininboa^  and  ftv  the  Con&derato  States,  nien  it  appoand  that  a  good 
Aeal  of  bar  build  and  ca  her  eqnimneot  was,  as  it  seama  to  me,  of  a  warlike  eharaotw,  in 
the  sense  for  which  my  learned  mends  have  contended.  She  was  boiltao  that  she  eonld 
not  oany  any  cargo }  abe  was  bnilt  so  that  sheconld  earry  •  laq^  orew ;  and  she  was 
fhmished,  to  some  extent,  for  the  purpose  of  eanying  a  large  erew,  which  eonld  not  by 
any  possibility  be  a  mercantile  erew.  Althongh  she  waa  a  small  boat  and  eonld  carry 
no  cargo,  there  was  a  eook^g  appaiatna,  among  other  things,  for  one  hundred  and 
fifty  or  two  hundred  men.  Then,  nirtbw,  her  de^awere  nia&  of  pitohed ^ioe,  whiidi 
according  to  the  ev'  * 
merobant  vessels- 
Mr.  Bason  PiQcrr,.    

Mr.  BouciTOK  Gsnuui.  I 
if  I  am  wrong, 
Mr.  Babon  FiooTT.  Whose  Is  the  evidence  oS  that  1 
Mr.  SoLicrroK  Gsiofbal.  I  oao  refer  your  lordibip  to  it. 
Mr.  Baron  BKMtwmJL.    It  ia  at  page  103.* 
Mr.  BoucrrOB  Gknbeai.  I  have  it  my  lord.    "  Let  me  ask  von,  did  yon  observe  a 

"*'" ' — *    ""-  " — '"' ^ —  in  the  lorecaBtle,  suffioiant 

iking  ™a 


for  one  hundred  and  filty  ta  two  hondMil  people.  Was  ttiat  toe  kind  of  cooking  ^ipo- 
ratns  which  is  nsnal  on  board  merobant  veeaels  1 — Only  on  board  of  paasenger  veaselB ; 
merchant  vessels  whiohaiepaaaanger  vcausln  have  ae  la^  and  larger  cooking  aj^mratus, 
or  ships  which  go  on  long  vi^agea  hare  as  large.  But  a  oommon  merahananan  wonld 
not  have  so  large  an  uparataaf—No,  not  a  small  vessel  like  that."  If  she  waa  a  pas- 
aenger  veesel,  considmng  the  intentioii,  about  whiidi  there  la  no  doaht,  ^  must  have 
been  intended  fi>T  a  trannfort,  beoanaa  ahe  waa  hnllt  for  the  Coufoderate  States, 
accordiuff  to  their  own  admuBions. 

Than  me  decks  aia  of  pitched  pine.  Now,  I  obeerre  that  In  page  92t  Black  ia  aaked 
Oils  qoestiou : — "What  are  the  upper  decks  made  of  ^— Pitohed  plna.  Have  von  ever 
aeen  pitched  pine  used  for  the  decks  of  any  veesel  ezoept  veasela  of  war  1 — No.''  Then 
according  to  the  eviduLOa  of  that  witness  there  is  a  dasoriptlon  of  deck  which  is  aaed 
01^  in  veaaels  of  war, 

"nten,  mr  lords,  it  is  shown  that  there  is  a  SBattie  or  hatchway  ao  small  as  to  be 
totally  nnnt  for  merehandisa  ot  Sat  the  stowing  or  ttie  nnatowing  of  merchandise,  bnt 
Inst  large  enoof  h  fbr  a  man  to  go  np  and  down.  Tlien  there  is  aooommodation  for  a 
lam  nofflber  of  seamen.  Then  there  are  bulwarks  nnnsnaUy  thick  and  nnusaUy  low. 
Urlesmed  fHend.  on  crosB.esaininatim  asked  one  of  tfaa  witnesses,  Mr.  Gretm,  wnetiier 
ihese  bulwarks  mif^t  not  be  oonstmoted  for  struiglh;  he  said.  No,  titat  thisr  would 
cmlf  weaken  the  veNsL  Their  weight  wonld,  If  she  were  intended  tor  any  otDar  par- 
poses  thui  war,  be  a  disadvantage,  but  thoae  bnlwa^  wece  applicable  totbarentotiaice 
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ofabot,  and  It  wunot  nigMtod  tbftt  tIie7iF.   ...^  ^     . 

pose.    Than  they  wers  mode  law,    Whyl    In  order  that  a  pivot  gnu  n        . 

them.    At  all  erenta,  that  wM  ibr  the  Jury.    Then  wu  not  distfuot  eTia«nee  ui  meu; 

beinff  made  low  finr  that  pnrpoee,  bnt  that  at  all  erenta  waa  a  queatioD  tor  the  JniTi 

whcuieT  they  were  not  made  low  for  tbat  porpoae.    Bnt  at  tdl  event*  for  tlieir  thfck- 

neae  no  naam  ooiild  poMlbly  b«  mggeated  except  the  reaiatinft  ahot. 

Then  the  mdder  waa  larger  and  tumtget  than  wonld  be  naed  in  any  merchant  veawL 
Una  the  tateaatil*  was  not  fitted  aa  a  menshant  veaael'a  foroaatle— that  ia  atated  in 
the  evideaoe  of  Ur.  Oreen.  Your  kirdships  will  And  that  distinctly ;  it  ia  at  page  103,* 
"Did  yon  obaerra  the  fbrecB«tlet — I  obaerved  Oiat  It  was  not  fitted  m  a  mercbaittrii 
fbreoaaUe,  bat  aa  I  have  aeeu  yachta  and  amall  veaaela  of  war." 

Then  there  BCaaeblouB  forhunmooka  and  bammook  nettinga,  as  I  nnderstand  it  (I  ahall 
be  oorreotad  If  I  am  wtoag)  to  be  affixed  to  the  bulwarks  inside.  Why  I  For  the  pnr- 
poae  of  Btopptng  Shot.  1  do  not  think  that  any  hnman  being  can  doubt  that  that  waa 
ibe  object. 

Ur,  Bakon  Channku.  One  object. 

Ur.  SoucrroR  OBmKAL.  One  object, 

Mr.  Baxo:!  Chahnbll.  There  are  aeveral  othera. 

Hr.  SouciTOH  Obnuial.  I  beliere  the  eCfbot  of  the  evidence  to  be  this.  I  will 
endeavor  to  cite  it  fairly.  Sueh  apparatna  U  never  naed,  or  aoaroely  ever  naed,  in  mer- 
ebant  veasBls ;  it  ia  sometlinea  naed  hi  yaohta.  I  will  oome  to  that  part  of  the  evidence. 
At  page  106,t  in  the  evidence  of  Ur.  Green,  who  haa  been  ai>eaktng  abont  thla  matter, 
the  Qoeen'a  advocate  saya,  "I  did  not  nnderatand  what  yon  aaid'attont  the  hanuaock 
lacks  ae  to  their  reristlng  ahot."  Hr.  Green  says,  "The  original  fixing  of  hammocks 
cm  the  hammock  raoka  wu  to  leeiat  ahot  ftam  mnaketry,  which  they  will  do."  That 
ia  to  say,  when  they  were  originally  intiodnoed;  that  ia  what  he  meana;  anditissng- 

rad  tiiat  aometimea  they  were  placed  on  board  of  yoohta  fiir  the  pnrpoae  of  brining 
hammooka  on  deck,  and  airing  them ;  bnt  atill  nobody  who  applied  hia  mind  to 
the  matter  at  all  conld  donbt  that  hammocka  were  in  thia  veaael  for  the  pnrpoae  of 
making  the  balwarka  still  stronger  thfui  before,  Mtd  protecting  the  crew  from  ahot. 
The  crew,  no  doabt,  wonld  kneel  down  and  fire  their  nfles  over  the  bnlwsrka,  and  the 
pivot  gnn  would  work  over  the  bolworks.  I  do  not  think  that  any  hnman  being  conld 
donbt  that  Intention. 

Now  it  appears  to  me  that  every  one  of  theae  eqnipmenta  which  I  have  spoken  of 
vraa  an  eqaipment  which  yon  can  acaroely  call  oneipiHa  imiw.  bnt  waa  an  equipment 
pecnliarly  adapted  for  war,  showing  on  toe  face  of  it  that  it  waa  intended  for  warj 
and  it  is  dllHimlt  to  snggeat  wtiat  othw  eanipments  the  veaael  wonld  have  had  to  be 
complete,  except  a  plateibr  the  gnna  and  the  gnna ;  that  waa  all.  Of  oonrae  it  may  be 
aaannied  that  the  veaeel,  before  we  went  ont  wonld  have  hod  ooola,  and  would  mtv« 
been  In  a  state  to  t^e  the  aea.    Nobody  can  donbt  that  at  all. 

Lonn  Chtrp  Baron.  Why  ahonld  yon  go  away  from  the  evidence  of  Captain  Ingle- 
field  f  I  observe  what  appeara  to  be  a  remarkable  omiaaion  of  a  few  words  in  the 
printed  copy  of  the  ahort-hand  wrlter'a  note.  It  ia  at  page  56.}  The  wolda  there  are, 
''Of  what  timber  iasfae  bniltt — Principally  of  teak ;  hernpperworkaoie  of  other  mate- 
rial ;  the  kind  of  wood  I  cannot  exactly  sav ;  bnt  I  shoiild  call  her  a  atronEly  built 
veeael ;  certain^  not  intended  for  meicantile  parpoaes,  bnt  ahe  might  be  naed  and  ia 
easily  convertible  into  a  mui-of-war."  My  note  ia  this,  "She  is  principally  teak ; 
itTongly  built ;  certainly  not  intended  for  merehandise ;  might  be  used  aa  a  yadit." 

"~   T  Qemkrai.  Tom  lordaMp's  remark  is  qnite  Just;  tbe  worda  "aa  a 


yacht"  do  not  appear  here. 

The  Qdekh'b  Ju>vooats.  If  yoor  lordabip  looka  at  the  top  of  page  69t  foa 
tiiat  it  is  almost  Implied  thM  that  mnat  have  been  aaid.    Tonr  lardahip  la  there 


Biat  It  ts  almost  Implied  that  that  mnat  have  been  aaid.  Tonr  lordahip  la  there 
reDoited  to  have  naed  the  wnrds,  "  He  aaid  that  she  might  be  need  as  a  vacht." 

Mr.  SoucrrOR  Obnxiui.  So  that  we  may  take  It  tAat  Captt^  Inglefield  entirely 
negatives  the  notion  of  being  adapted  In  any  way  fbr  a  mercantile  purpose ;  but  h« 
sa^  that  she  might  be  osed  aa  a  yooht.  That  wonld  narrow  her  nse  very  much,  bnt 
•till,  I  have  been  referring  to  tiiat  part  of  ber  etmctare,  and  her  fhmisbing  and  fittings, 
which  appeared  to  aM  to  be  scraeelvaiMfpM*  ««•>«,  bnt  that  their  appearance  wonld  Indnce 
ahnoat  anybody  to  snmKNe  that  tney  were  more  probably,  at  all  events,  intended  for 
war  than  for  peace.  Bot  then  there  were  other  equipments  whiob,  according  to  the 
view  which  we  talte,  it  ia  not  immaterial  to  mention.  I  may  atMe  that  there  waa  a 
•Brew  propelleT  by  way  of  motive  power  which  wonld  be  equivalent  to  the  aalls  of 
— .!.-_..  _£■_    ._  ;,  ^.. ^i > 1 ... ^_i  all  the  tackle,  andao  on. 

_„  — _, _ wiah  tofotlgne  your  lord- 

ahipa  In-  going  more  into  detoiL  Now  I  aobmit  that  if  tliat  evidence  waa  unanawered, 
«oiipl«d  with  very  clear  evidenee  of  intention,  about  whloh  I  ahonld  think  there  would 
be  no  diipnte— tiiat  waa  a  oaae  in  whloh  the  Jury  onglit  to  have  fi>und  a  verdict  for  the 
Cn>wn,asanmingatways  that  they  believed  the  evitfenoeofthewitneasee;  andlthink 
yoDT  lordshlpa  wonld  say  that,  in  the  absence  ot  irltnewee  called  on  the  other  aide. 


•Brew  propelleT  by  way  of  motive  power  which  wonld  be  equi 

a  sailing  anip,  and  there  were  the  moata  and  the  ropee,  and  all  t) 

My  lords,  that  is  the  eubatanoe  of  the  evidence.    1  do  not  wiah 
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there  wu  no  reMon  vhatmat  tat  the  jni;  not  beUeviDg  theoe  witncMea.  Tbis  part 
of  the  cue  depends  chiefly  on  the  evideiioe  of  Mr.  Greoi,  a  highly  lee^ectable  man. 
Captain  Ingledeld,  and  Mr.  Black,  as  to  the  eqaipment  and  ao  ou.  As  to  the  inten^ 
that  was  proved  by  Mr.  Da  Cost^  vho  deposed  to  what  was  asid  by  Mi.  Millsi,  and 
beyond  all  duubt  lu.  MiUei  oonid  have  been  called. 

IiOBD  Cmsff  BiLKOX.  There  is  some  doubt  irhether  that  evidenee  -wm  properly 
received. 

Mr,  SouciTOB  Gknbkxl.  ft  is  upon  the  notea,  and  we  must  deal  with  it  u  a  port  of 
the  evidence. 

LOKD  CtitEP  Bakok.  I  knoiv  tliat.  I  said  that  I  thought  I  should  imperil  the  case  of 
the  Crown  by  lefiuing  to  admit  It. 

Mi.  Soucitok  Oekkbai.  My  lord,  I  do  not  desire  now  to  embaik  in  that  argoment, 
it  is  not  ueceasary  for  my  purpose.  If  it  were  I  should  maintain  tiiat  yoor  lordship 
was  perfectly  right  in  reoeiving  that  evidence.    However,  I  will  a«t  diiwoss  that 

Uy  lords,  I  therefore  aabinit  that  first,  according  to  our  view,  assiuning  that  equip- 
ments oRopiiM  twiw  may  be  expUintid  by  the  intent,  there  was  manifestly  an  eqoipment, 
and  manifestly  an  ranipment  with  inteut  that  this  vessel  shoold  be  used  in  the  serviro 
of  the  Confederate  States ;  and  that  the  verdict  in  that  view,  at  all  events,  is  diMotly 
contrary  t-o  the  evidence.  Even  assnmins  that  not  to  be  so,  I  apptehend  that  tberp 
was  evidence  of  equipments  of  a  warlike  i.'nacacter  in  the  sense  which  has  been  defined, 
and  that  the  jury  ought  to  have  found  for  the  Crown  in  the  abaenee  of  any  evidenoe  to 
contradict  or  explain  it.  Upon  the  whole,  therefore,  I  submit  to  your  lordships  that 
this  case  has  not  been  satisfactorily  tried.  It  is  no  doubt  the  fiist  occasion  upon  which 
a  statute  of  very  great  importance  and  of  very  great  difflcull^  in  its  constmction  has 
been  presented  to  a  jury,  and  it  is  not  unlikely  Qiat  there  should  have  been  ai 


with  those  of  the  Cronn,  that  a  new  trial  dionld  be  granted,  whereby  the  law  may  be 
settled  and  vindicated. 

LtiBP  Chi£v  Barok,  (to  the  Queen's  advocate.)  We  rise  at  three  o'lJock  on  Saturday, 
but  we  will  sit  till  four  o'clock  if  there  is  any  probability  that  the  cose  wlU  be  finished 
by  that  time. 

The  Qubsh's  Advocate.  I  am  a£raid,  my  lord,  that  that  would  not  be  possible. 

f  Tboix  loidshitis  oonsnlted  together.] 

tiORD  Chief  Eabon.  We  will  go  on  with  this  cose  on  Monday  at  11  o'clock. 

Sixth  Day,  Monday,  JfoMtn&gr  33, 1863. 
The  Queen's  Advocate.  Uy  lords,  I  am  a&aid  that  I  must  ask  for  a  great  measoie 
of  your  indnlsence,  for  nnfortunatelv  my  voice  has  departed  from  me  aince  I  was  here 
n  Saturday,  but  I  hope  that  your  lordships  will  have  th«  kindiuM  to  bear  with  the 
"7t  of  croak  w"*' >-'->-• n.j^.  ... ..       ..... 


sort  of  croak  with  which  I  am  compelled  to  address  yon,  in  ra^er  that  I  may  get  throngh 

My  uiida,  the  diacnaaion  of  this  qneetion  has  now  oooupled  the  time  of  yonr  lordships 
and  the  public  for  many  dayib  bnt  I  do  not  think  that  uiy  peiaan  otHopetent  to  form  a 
Judgment  upon  the  gravity  of  the  qaestion  aobmitted  to  your  lordships'  decision,  and 
upon  the  poaaibly  momentous  resolt  of  that  decision,  will  be  (rf'  opinion  that  the  length 
of  time  has  been  disproportioned  to  the  importance  oi  the  subject.  My  lords,  it  Is  qnita 
true  that  these  important  reaolta  depend  apoa  the  ooustmctian  cd  an  English  statnte ; 
and,  my  lords,  what  baa  been  often  urged  dnring  tiie  eoane  of  this  disoowion  Is  equally 
true,  namely,  that  this  statute  ia  now,  perhws  with  one  ezeeptlon,  attempted  to  be  put 
in  force  for  the  first  time  in  thia  conntir-.  At  all  eveut^  it  is  fbr  tne  first  time  eaieftilly 
and  deliberately  auhmitted  to  the  decision  of  a  court  of  jnstioe.  And,  my  lords,  perhqis 
upon  that  obaervatlan  there  naturally  oocors  the  reflection,  first,  that  the  very  oircDm- 
-. ^:, !._.__  TO  submitted  for  the  first  Ume  would  mtweit  Incumbent  npon 


the  Judge  to  be  eepeciaJly  clear  and  distinct  in  the  directiona  whloh  hegav»to  thejnry, 
and  it  also  (if  I  may  be  permitted  to  aay  so)  would  fhmiah  an  excuse  whidi  every  can- 
did mind  would  a^nit  for  wiy  passible  misdirection  or  misoonaeption  of  that  statute, 
and  of  which  the  most  acoompliahed  Judge  in  this  kingdom  would  not  <]ini]BJn  to  avail 
himsel£ 

Hy  lords,  slthonsh  your  lordahips  are  perieotly  familiar  with  tlie  rales  which  govern 
the  construction  of  statutes,  1  will  take  the  liberty  of  referring  your  lordahipa  t«  the 
expreasionB  of  my  Lord  Chief  Justice  Tindol  in  the  ease  of  the  Sussex  Peerage,  which 
is  m  11th  Clark  and  Finuelly,  page  143.  I  think,  mv  fords,  that  nowhere  u  there 
fbond  laid  down  with  neater  preoMon  and  aoooraoy  Uie  rule  which  onghl  to  govern 
the  eonstructiou  of  an  ''"tf"*'  statute. 
'  Lord  Chief  Barom.  Wltat  was  the  statute  tiien  in  qnestionT 

The  Queen's  Advocate.  It  was  tii»  royal  marriage  aot,  my  lord.    His  lordship 
soys :  "My  lords,  the  only  role  for  the  ocmaUnatlon  of  acts  of  Parliament  is  tiiat  th»y 
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■bonld  be  conatrned  aooardliig  to  the  Intent  of  tbo  PulUment  irhlch  ptaaed  the  act- 
it  the  words  of  the  st»tnte  are  In  tfaenuelvea  meelBe  and  aiuunbtgaoaa,  tfaen  no  nor* 
ottn  be  neeeaavy  th»n  to  expound  thoae  itomb  in  th^  ufttoial  and  ordinftry  aenae. 
The  words  themaelvea  alone  do  in  anoh  caaebeat  deelate  tlie  intention  of  the  Ufr-giver. 
But  if  any  doabt  arisea  iiroin  the  terra*  employed  bj  the  leelilatare,  it  haa  alwaj-s  been 
beld  a  aafe  mean  of  coUeoting  the  intennon  to  call  in  ud  the  gKmad  and  canne  of 
making  the  atotnte,  and  to  have  reoonne  to  the  preamble,  whiofi,  aooording  to  Chief 
JTnatiM  Dyer,  Ib  a  key  to  open  the  ndnda  of  the  maken  of  the  aM  and  the  mlaoUcA 
which  they  intonded  to  redreaa." 

Hy  lorda,  I  derlre  another  proportion  of  law,  (fiunlUar,  I  dai«  aay,  also  to  yoni  lord- 
aiiipB,  bat  which,  rather  for  my  own  gnidance,  I  wish  to  meutjon  at  thia  tims.)  as  it 
appears  to  me  applicable  to  the  cona^notioB  of  this  porHctilar  Btatnt«,  fiimi  Bacon'e 
Ainid^ent,  title  "  Htatote,"  the  second  part  of  the  "  fiolee  to  be  obaerred  in  the  cod- 


n  of  a  stotato;"  it  ufin  Tolnme  7. 
Loiui  Cbisf  Baros.  In  Bacon's  Abridgment,  title  "Statute,"  there  la  «  parHeolar 
'      "  '  ■   —   ' '  '^'-  — ' — •-■--•-   ---^  hare  been 


J  general  lnalst«d  npon  n 
,     9e      ^^ ' 


t  the  mlaehlef;  doee  act  at  al)  apply,  and  never  hna  beea 
la  about  to  come  to  that  in 

Ur.  Baron  Bramwbu.  Hr.  Jnstiee  Croropton  aays  that  he  never  knew  a  golden 
role  whttdi  waa  worth  anything  at  all. 

liie  Qckkk's  Advocatk.  Hy  lord,  I  am  aoiry  for  that,  beeanae  ft  iroold  aeem  that 
there  ooold  never  be  any  adeaee  of  the  law  at  ful. 

Mr.  Babov  Brahwell.  May,  I  beg  yonr  pardon ;  that  li  a  very  different  thing. 
That  is  not  the  only  oaae  In  whieh  there  is  good  senae  in  what  Hr.  Jiutice  Crompton 
has  said ;  bnt  I  think  it  is  impoBsible  to  do  more  than  to  aay  tliat  yon  mnat  bring  an 
honest  mind  to  the  intorpretation  of  the  atatnto. 

The  Que)»'s  Advocate.  Yea,  my  lord ;  but  there  are  eertain  nilea  which  have  bees 
acted  upon  in  these  casea.  The  words  in  Bacon's  Abridgment  which  I  waa  abont  to 
read  are  the  following :  ■*  A  statnto  onght,  apon  the  whole,  to  be  so  constmed  that,  if 
it  Cftu  be  prevented,  no  clanae,  sentence,  or  word  shall  be  enperfluona,  void,  or  inug- 
nidoaiit."    Now,  I  shaB  take  fbt  Uberty  of  drawing  yoor  lotdaUps'  attention  to  the 

r'Oial  application  of  that  mte,  if  it  be  a  good  mie,  to  tills  statnto.  And  your  lord- 
pe  will  find,  wben  we  come  to  eonirider  the  words  "eqnip,  fhralsh,  fit  ont,  or  arm," 
that  if  this  be  a  aonnd  canon  of  oonstraction,  it  will  have  a  great  bearing  npon  toe 
exposition  of  tiiat  part  of  .the  stotato. 

Lord  Crte^  Bakoit.  Then  It  La  very  remarkable  that  the  attorney  general  at  the 
trial  did  not  addresa  either  to  me  or  to  the  Jary  one  syllable  as  to  any  distinction 
between  those  terms.  The  proeeontion  on  the  put  of  the  Crown  is  apparently  npon 
the  footing  tbat  althon^  there  may  be  a  diatiuotion  it  ia  not  worth  toiung  tfaejndge 
orthejnry  whatit  is.    ThatisafiKit 

The  Queen's  Advocate.  I  am  sore  that  yooi  lordship  wonld  not  reqnire  me  or 
expeot  me  to  enter  Into  any  diacilasion  of  the  dlacretlon  which  the  lato  attorney  gene- 
laf  exerdsed  npon  tliat  oceaidon.  I  mnat  leave  that  to  yonr  lordship's  own  opinion. 
I  ean  only  say  this,  and  I  am  boond  to  aay  so  humbly 

Lord  CHwr  Baron.  I  take  it  tor  granted  that  tne  caee  was  oondnoted  on  the  part 
of  the  Crown  after  fall  oonsaltsHon  with  the  present  attorney  general,  then  the  aolio- 
itor  general,  who  waa  in  court  the  whole  time ;  and  from  the  beginning  to  the  end  of 
the  caae  the  attorney  general  never  Intimated  the  slightest  dlSbrence  between  "eqnip" 
and  "ftimi^"  and  "ffl  ont."  He  said  not  one  word  abont  it.  If,  tbereftire,  that  is  to 
oSeot  the  eonstmction  of  tbe  atatnto,  it  is  now  presented  to  ns  for  the  first  time,  at 


Tlie  Qdebn's  Advocate.  My  lord,  the  qnestion  of  the  lato  attorney  general's  mode 
ctf  oondnstlng  the  cftse  has  been  often  dieonssed  dnring  this  debate,  and  I  ahottld  be 
very  loth  to  enter  into  It  again ;  bnt  1  think  I  am  bonnd  to  say  that  realty  oar 
opinion  was  that  he  did  oondact  tbe  ca»e  with  very  great  ability  and  persplcoi^.  I 
■e  that  yonr  lordships  Will  be  of  opinion  that  there  is  no  reason  why  I  shonld 


t>e  worth  hearing  at  all,  and  why  I  should  not  snbniit  it  to  yonr  lordships'  attention. 
Hy  lords,  I  therefore  say  Uiat  U>e  partjcnlar  pataoge  which  I  have  read  as  to  «ach 
word  having  its  meaning,  and  aa  to  there  being  a  eauon  of  constmction  which  forbids 
yon  to  argne  that  tiie  legislatnre  dei^t  In  a  etqierflaona  exprcMion  nnleoa  you  are  com- 
pelled to  do  so,  haa  a  great  bearing  npon  the  conatmctton  of  this  act. 

Then  the  lord  ohief  banm  remmds  me,  aa  baa  been  often  aald  dnring  the  eonrse  of 
this  dIscDSsion,  tbat  this  ie  a  penal  st«tote,  and  therefbre  his  lordship  seema  to  think  , 
tiiat  neither  the  authority  cltod  by  the  attorney  general  nor  that  oitod  1^  myself  haa 
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not  indeed  a  indge  of  tbl«  oonntiy,  but  by  >  Jidge  irhoM  opliiion  nobody  need  be 
aahwned  of  fiAlowiiur;  I  in«ui  the  opimou  of  Chid  Jnatice  HanbftU,  In  ue  United 
Stfttee,  wd  I  quote  from  the  fifth  Tolame  of  Wheatou,  page  a&.  The  OMe  ia  that  of 
The  Uiiit«d  StatM  aiainat  Wittberge,  and  he  is  there  atmatniiDK  »  erliDtoBl  atfttnte, 
with  which  I  need  not  -taoable  yow  lordshlpe.  He  ia  oitlDK  a  Matnte  Teepeetlnff  mui- 
Blooghter  npon  tliehi^  aea«,>nd  heuys:  "  Tlie  nile  that  penal  laws  are  to  be  god- 
atroed  ablotly  ia,  peri^a,  not  mniBh  leea  old  than  oonotrnodon  Itaelf.  It  ia  founded 
on  the  tendemesa  of  the  law  tat  the  righta  of  individnaJa,  and  on  tho  plain  prinriple 
that  the  power  of  naniehnumt  is  Tested  Id  the  letiiahrtiTe  and  not  in  the  jodiclal 
dmartment.  It  ia  tbe  leKialatare,  not  the  oodtI,  which  is  to  deflne  a  orime  and  to 
oraoin  its  pnniflbmenti''  Then  there  follow  tbeae  woida :  "  It  la  aoid  that,  notwltb- 
Htonding  tbia  role,  the  intentimi  of  the  law-maker  mnat  gorem  the  oonatrnotion  of 
penal  oa  well  aa  of  other  atatntee.  Tbia  ia  tme;  bat  thia  ia  not  a  new  independent 
rule  which  anbTerta  the  old :  it  ia  a  modifiGati<m  of  tiie  onetent  maxim,  and  it  entonnta 
to  thia,  that  thongh  penal  lawa  are  to  be  eonatened  aMotly,  they  are  not  to  be  con- 
atmed  ao  atrictly  oa  to  dirfeat  the  obriona  intention  ol  the  leaialatnTe.  The  maiian  ia 
not  to  be  ao  applied  oa  to  narrow  the  woida  of  ib»  atatftte,  to  the  exelnaion  of  owes 
which  tJkoae  wofda,  in  th^  Mrdinary  oooeptation,  <a  in  that  aenae  in  which  the  legia- 
lotoM  haa  obvloauy  naed  thnn,  w<mld  aompMhaud."  Now,  my  lord^  by  that  oanon 
of  oonatmotioii  I  aLonld  be  qnite  willing  Oiai  thia  ease  ahonld  be  tried. 

Mr.  BjiXOs  BRunnu.  It  aeema  to  me,  with  great  reapect,  that  that  ia  Tery  Uttle 
more  than  saying  that  yon  ore  not  to  miaconatnie  the  lawa. 

The  Qukem's  Advocate.  I  aappoae,  my  lord,  that  every  oanon  of  omatraotiixi 
would  ultimately  tesolve  itaelf  into  that. 

Mr.  Babon  Biuhwxll.  It  seems  to  me  scarcely  to  be  in  worda  more  than  an  elaborate 
statement  that  you  itrs  not  to  misoonatrue  tbeni  beoauae  they  ore  penal  lawa. 

The  Qukbn's  Advocate.  That  yon  are  uottonorrowthe  meaning  ontofamlataken 
tenderness  to  the  individoal,  so  oa  to  defeat  the  public  policy  of  the  act. 

My  lords,  with  respect  to  the  application  of  the  rule  to  this  partioulor  atattite  I  have 
one  other  autbority.  I  wiU  ask  your  lordahipa  to  aJlow  me  to  read  a  paeaoge  from  Mr. 
Joatioe  Btoiys  JttdgmsBt  in  the  ease  of  the  Gran  Para,  wbiob  will  be  found  lu  5th 
Cortia'a  Beporta,  at  pave  304.  I  need  not  tronble  yoot  lordahlpa  with  the  whole  of  the 
.   .  _  .  _  _    __..^  leaaiug  it  for  the  naxim  whien  It  ec  '  '        " 


oaae,  aa  I  am  only  leading  it  for  the  naxim  whien  It  eontaina.  He  aays,  epeaking  of 
the  IneaUtlble,  Miling  oat  ot  the  p<wt  <ii  Bdtimore,  "  She  was  not  commiaafoned  aa  a 
privateer,  nor  did  she  attempt  to  act  as  one  nutil  abe  nocbed  the  river  La  Plato,  when 
a  oonuniaaion  waa  obtained,  and  the  crew  re-enlisted.  IliiB  oonrt  haa  never  decided 
that  the  offenae  adharea  to  the  veaael  wbatever  cbouges  may  have  taken  pliioe, 
and  oounot  be  depoaited  at  the  termination  of  the  cmiae  in  preparing  for  which  it 
waa  omnmitted ;  and  as  the  Irreaiatible  made  no  priie  on  her  passage  from  Bnltimore 
to  the  river  La  Plata,  it  ia  contended  Uiat  her  offenae  was  deposited  there,  and  that 
the  conrt  oounot  oouoeot  ber  aabaeqnent  cruise  with  the  tranaoctions  of  Baltimore." 
Now  upon  this  it  appears  to  me  that  Mr.  Jnstiee  Story's  words  are  well  worthy  of 
attention :  "  If  thia  were  to  be  admitted  In  snch  a  case  na  thia,  the  lawa  for  the  pre- 
aervation  of  oot  neutrality  would  be  completely  eluded,  so  far  as  tbeir  enforcement 
depends  on  the  leatitution  of  prixea  made  in  violation  of  them ;  veasels  oompletely 
fitted  in  our  ports  foimilitaryopMatlonB  need  onlysail  to  a  beUigerMit  port,  ana  there. 


at  the  place  whM«  all  tbeirnalfozoe  and  eapsol^fiMannoyanoe waa  aoqntred."  Then 
fallow  tbeae  worda:  "lids  would  Indeed  be  a  fraadoleat  nentndity,  diagraoeftal  to  onr 
own  government,  and  of  which  no  nation  woold  be  tbe  dnpe." 


which,  dnring  the  comae  of  the  speeehea  ,  .   , 

aaaignad  for  Uiia  aCatote.  Now,  my  loida,  it  li  peihapa  wMtby  of  olMervation,  that 
in  the  original  speech  w4iicb  my  learned  friend  Sir  Bugh  Caima  mode  in  thia  oaae,  nf '' 
in^ed  directly  addreaaed  to  the  Jury,  but  addreeeed  to  the  lodge  In  the  preeence  of  til 

"■    '•    "^     ■      *^1auatptwel43*  oftbebooi 

addreae  the  ^ry ;  it  la  aboi 
"  The  eqnlpineDt  ia  aappoeed  to  be  with  the 


the  pmpoae  for  which  the  foreign  atate  ia  to  employ  her  ia  'oa  a  tranamnt  o 
'  '     '        '   "      '  " '~  ~'~ — '--  •- ■^-' '   -'     1]- other  pi 

«fei 
•Seepag«S0,ll»i3T.  ,,  ,  ,  CToOoTc 


'  tnuuport  or  stora^hip,'  wa  eonuneooe  with  a  new  olanse  in  the  alternative,  '  or  with 
intent  to  cmiae  or  oommit  hostilitjea  against  any  priuee.'  The  qneetion  ia,  to  what  la 
that  last  olanae,  'or  with  Inteat  to  emiae  or  oommit  hoatilitiea,'  to  be  tr' -*  *    ' 
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apprehend,  on  eveiy  prineiple  of  oaii«tnietkni,tliftte1aiiMmtiBt  be  referred  and  oarried 
liack  to  the  words  'ship  or  veesel,'  and  must  be  read  as  an  alternative  to  the  othor  • 
elAoae,  which  likewise  begins  wlui  the  words '  with  mtent.'  So  thai,  m  your  loidsh^ 
will  see,  there  is  an  alternative  snpposed  b^  Uie  aot  of  Parliament,  eqnimting  ana 
arming  any  ship  ot  vessel  with  either  of  two  mtents,  and  we  must  aoenratel;  diserim- 
inate  what  tiioae  two  alttcnativa  intents  are.  Tbe  one  of  the  two  ritematlTe  intents 
is  the  one  I  have  already  read  and  spoken  of,  that  tbe  ship  shonld  be  employed  in  tba 
eervice  of  a  foreign  atate  as  a  'Cnneprat  or  stoie-ship ;  tbe  other  altemanve  Intended 
is,"  (I  pray  yoor  lordships'  atteotioa  to  these  words,)  "that  she  shoold  be  equipped 
with  intent  t«  cntise  or  commit  hostilities;  and  the  whole  is  overridden  by  th» 
introdnctoiy  words,  that  there  is  to  be  some  person;  the  words  are,  'if  any  person,' 
within  her  M^e^ty's  dominiont  who  is  sappoaed  to  equip  and  arm  a  ship  or  vessel 
witb  one  or  otlier  of  these  two  intents.  Yon  most  have  a  povon ;  yon  mnet  have  him 
within  her  Majeety's  dominions;  you  mnst  have  him  equipping,  itarni^ng,  fitting  on^ 
or  arming  (whatever  that  may  mean  we  will  consider  afterwaid)  a  ship  or  vessel,  and 
you  must  have  him  doing  so  with  one  of  two  intentions.  Then  follow  these  words; 
"  The  other  is  the  alternative  intention,  that  sbe  shall  omise  and  commit  hoetilitiea. 
with  no  leferenee  there  to  whether  she  is  or  is  not  to  be  employed  in  foreign  servioe.'* 

LoBD  Cbikf  Babom.  I  think  yon  need  hardly  press  the  question  at  alL  I  believe 
that  we  were  all  satiafied  that  the  acarectioD  of  this  part  of  Sir  Hogh  Caims'a  address 
by  the  letfnad  attorney  general  was  quite  right,  and  that  this  clearly  does  not  require 
SJiy  comment  at  all. 

Mi.  Babom  Bkahwbu.  That  would  be  a  prohibition  of  piraoy  dmply,  would  It  not! 

The  Qdeem'b  Advocate.  Tea,  my  lord. 

Ur.  Babom  Bramwbll.  Foi  ships  to  cmise  not  in  tbe  service  of  any  state  would  be 
piracy,  would  it  notT 

The  Queen's  Advocate.  Yea,  my  lord,  and  therefore  I  was  contending  that  this  oon- 
stmctiou  of  the  act  was  monifeatly  an  incorrect  oonBtmotion.  My  lords,  the  nse  which 
I  was  about  to  moke  of  the  citation  vraa  this,  that  tliia  wna  an  argument,  so  to  speak, 
addressed  to  hia  lordship  in  the  presence  of  the  jury,  wlio  ahortly  anerwaid  decided  the 
case;  and  1  must  take  the  liberty  of  saying  that  1  very  greatly  doubt  whether  the  Jury 
were  fully  convinced  that  this  argnnient  had  nothing  whatovcs  to  do  with  the  case, 
which  now  appears  to  l>e  admlttw  to  be  the  bet.  I  very  much  doubt  whether  the 
Jury's  minds  were  entirely  free  ftom  the  notion  that  possibly  this  aot  was  direeted 
against  privateering. 

X/>itD  Chiee'  Barok.  I  rather  tbiok  you  will  find  that  the  learned  attorney  general 
who  had  on  opportunity  of  addreesing  tbe  Jniy,  end  of  removing  all  error  from  their 
minds,  thought  it  hardly  worth  while  to  notice  this  fiuit. 

The  Queen's  Advocate.  That  may  certainly  be  the  case,  my  lord;  but,  B«a  mattn 
of  &ct,  1  was  mentioDiug  tbat  this  pwtienlar  oonstmotion  was  put  upon  the  act  at  tliat 
time,  (what  efi'ect  it  miglit  have  had  upou  tbe  Jury  I  do  uct  know,)  and  I  was  dealing 
with  toe  lact  for  two  purpoeaa ;  Grst,  to  mentiMi  to  your  lordships  that  foot ;  and  sec- 
ondly, to  ahow  the  difficulties  which  thoae  who  contend  for  tlie  olaimanta  in  this  eaae 
have  been  put  to  during  the  conrse  of  the  aivument  in  order  to,  what  I  must  call,  after 
all  that  has  heea  said,  evade  the  plain  meaning  and  words  of  the  statute. 

Ui.  KARfliAEE.  Might  I  call  your  lordships'  attention  to  this  fsctl    At  p 


Ui.  KARfliAEE.  Might  I  call  your  lordships'  attention  to  this  fsctl  At  page  fill,*  «f 
tlkesmall  book,  when  the  learned  attorney  ^neralwsa  commenting  upon  that  oonatmo- 
tion  which  hod  been  put  by  my  learned  Mend  Sir  Hugh  Cairns,  the  Lord  Ciii^  Banm 
■aid  that  he  did  not  oKree  with  that  expreesion,  and  there  was  an  end  of  that  ugn- 
ment — "  In  tliat  I  own  1  do  not  agree." 

Lord  Chief  Barok.  1  wish  that  yon  would  use  tbe  same  edition  as  we  have.    Yo« 


lordshQ)  said  that  you  did  not  agree  in  that  eonstoiwticm,  and  there  was  an  ei 
Mwnment  upon  that  matter. 

Mr.  KsHFLAY.  It  ia  at  page  SOI  of  the  large  book. 

The  QuKEN's  Advocate.  Ifj  lord,  1  have  no  doabt  that  that  is  so. 

Hi.  Barou  Bramwell.  Will  yon  allow  me  to  cito  a  book  by  an  anthor  who,  I  rc^^ 
to  sa^,  is  no  longer  living.  1  meaD  Mr.  Sedgwick,  an  Amedean  writer  on  statutory  and 
oonstitntional  law.  He  tbere  makes  this  remark  with  remeet  to  penal  statntee:  "Bat 
the  rule  that  statntM  of  this  class  are  to  be  eonstmed  atriotly  is  for  from  being  a  rigid 
or  unbending  one,  oiiBtber  it  has  been  in  modem  times  so  modified  or  ezplaiiiM  away 
a«  to  mean  little  more  than  tliat  penal  pioviaioni,  like  all  others,  are  to  be  &iriy  oon- 
Btned  aeeording  to  the  Iq^ialative  meaning  e^pnaeed  in  Hie  enactment,  the  oonrts 
rcAiting  on  tbe  one  band  to  extend  the  punlshnient  to  ease*  not  clearly  embiaoed  In 
them,  and  on  tbe  other  band  equally  refusing,  1^  any  famed  and  nice  eonBtmoti<m,  to 
exonerate  parties  clearly  wltbin  their  sot^n."  'that  la  at  page  396.  He  dtes  a  gnat 
nnmljer  of  anthoritias for  that  statement.    Tld*istheantItor<^tbebaoknpondaiiiagM, 
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The  Qumafa  Advoc&tb.  That  wonld  appear  to  m«  ta  be  ezcellent  sense. 

Hr.  Baiion  BauTTEix.  It  ie  eioeUent  aeiue,  aa  auytblng  I  am  Htiie  from  Mr.  Sedg- 
wick would  be. 

Mr.  Attornet  Oenkiui.  Mj  lord,  I  may  be  permitted  to  ear  that  it  liae  tlvAjn 
oeemed  to  me  that  the  maoniDg  of  the  old  mie  (sappoeed  to  make  a  dietiootion)  was 
this:  In  ancient  times  wonderful  liberties  were  taken  to  Btrala  atatotee  eo  as  to  include 
mattere  plainly  not  within  their  words ;  it  wm  said  that  those  Ubertlee  were  not  to  be 
token  with  penal  atatntes.    We  now  do  not  take  them  with  any  etatntes. 

Mr.  Baron  Biumw:bll  ito  the  Qneen's  advocate.)  That  which  I  have  read  is  year 
proDosItlou. 

llie  Qcbem's  Ai>tocate.  Tea,  my  lord,  and  it  aKrees  very  mnoh  with  the  passa^ 
which  I  read  from  Wheaton. 

Hr.  Baror  Brahwell.  Entirely,  I  shonld  say. 

The  Qubsn'b  Advocate.  I  am  mnch  obliged  t^i  yonr  lordship. 

Mr.  Baron  Brahwell.  I  cited  it  for  the  purpoae  of  showing  what  I  think  is  a  good 
mle,  and  also  oat  of  the  great  respect  which  T  have  for  the  memory  of  the  anther. 

The  Qceen'b  Advocate.  My  lords,  still  npon  this  qnestion  of  what  is  the  object  of 
tiie  Btatnte,  and  It  being  admitted  that  that  oonstruetion  which  was  confined  to  priva- 
t«ering  is.  necessarily  abandoned  as  nntenable,  I  come  to  consider  the  objects  which 
have  been  asNgned  to  this  statnto  during  the  progress  of  the  present  argament,  and  of 
oonne  It  has  i^  escaped  your  lordships  tbat  they  hare  not  been  at  all  uniform  on  the 

Ct  of  the  counsel  who  appear  for  the  claimants.  My  learned  Mend,  Sir  Hugh  Cairns, 
adopted  an  argnment  wttich  1  confess  appeara  to  me,  with  great  respect  to  him,  to 
he  of  rather  a  fancifol  charact«r.  He  lays  down  two  rules,  and  his  second  mle,  he 
says,  is  this;  it  isat  page  10*  of  his  speech  of  Tneaday  last;  "  The  territory  of  a  neutral 
power  must  be  kept  absolutely  inviolate  from  anything  which  mav  be  termed  a  proii- 
mate  or  immediate  act  of  war,  and  the  nentral  government  will  have  a  risht  to  com- 
plain if  that  inviolability,  so  defined,  of  the  neutral  territory  is  infringed  eUher  by  the 
belligerent  directly  or  by  one  of  its  own  subjects  at  the  instigation  of  the  belligerent.' 
Then,  my  lords,  at  page  I4,t  he  lays  down  this  doctrine.  He  says  that  he  will  not  ex- 
amine the  curioos  point  as  to  the  cannon-ehot  distance  from  the  shore;  but  he  says  "a 
line  ie  to  be  drawn  somewhere ;"  and  then  he  says :  "  We  find  that,  according  to  the 
niles  of  intemational  law,  it  is  allowable  to  a  nentral  state^  and  to  the  subjects  of  a 
nentral  state,  to  carry  and  to  deliver,  outside  that  line  or  inude  it,  any  of  those  articles 
irhloharecaUedconti^bandof  war,  gnns,  ammunition,  sbips,orany  other  article  which 
may  be  tnipposed.  International  law  also  holds  that  you  might  bring  a  ship  to  the 
outside  of  that  boundary  wherever  It  is  drawn:  tbat  yonmigbt  carry  £im  the  neutral 
state  guns  and  ammanition,  and  warlike  supplies  of  every  kind,  and  deliver  them  into 
the  ship  onteide  the  boundary,  subject  to  the  right  of  captoro ;  the  other  belligerent. 
If  BO  dJBpoeed  and  so  able,  might  intercept  the  supplies,  might  capture  the  ship,  and 
might  seize  the  articles  as  contraband ;  bnt  subject  to  that,  the  act  might  be  done 
without  any  offense  against  the  principles  of  international  law."  Then,  a  little  further 
on,  at  page  16,t  he  puts  into  the  mouth  of  the  belligerent  aeort  of  speech,  the  whole  of 
which  I  need  not  read  to  yonrlordsMps,  but  hesays:  "  The  belligerent  would  say  to  the 
neutral  power,  '  Yon,  on  yonr  part,  must  take  core  that  what  pssses  out  of  your  terri- 
tory shall  pass  out  in  such  a  state  as  that  I  shall  have  a  fair  chance  of  capturing  or 
dealing  (if  I  am  entitled  to  capture  or  to  deal)  with  it.'"  And  a  little  above  tbatplaee 
hesays;  "  Ton  would  not  be  allowed  ta  go  inside  a  nentral  territory  and  arm  and  pre- 
pare for  hostilities,  in  a  way  calculated  to  commit  hostilities,  a  ship  which  afterward 
might  sally  out  of  the  nentral  territory  and  go  beyond  the  limit.^  And  thou  there 
oconr  these  very  curious  and  remarkable  expressions :  "  And  witbout  any  iutervoning 
apace  occnrrinK  in  which  it  might  be  captured  by  the  belligerent  power,  commence 
hostilities  with  a  ship  so  armed!"  So  that  T  understand  the  position  of  international 
law,  which  Sir  Hugh  Cairns  .umtends  for,  to  be  this,  that  It  was  an  ol^ject  of  this  atat- 
Dte,  among  others,  to  provide  that  a  vessel  mieht  go  out  not  armed,  bnt  all  but  armed 
in  every  other  respect,  to  the  boundary  line,  and  that  then  there  must  be  an  intervening 
apace  in  which  the  belligerent  must  have  theright  of  capture,  and  that  after  that  inter- 
vening space  is  pomed  over,  it  would  be  perfecUy  lawful  to  put  arms  on  board.  Now, 
my  lords,  I  heard  no  authority  cited  for  tbat  position ;  it  is  perfectly  novel  to  me.  I 
think  that  It  has  not  the  warrant  of  any  intemational  Jurist,  or  any  decision  of  an 
international  tribunal,  but  it  does  go  a  long  way  to  satis^  me  of  the  very  great  difS- 
cnltiea  which  those  who  argue  for  uie  claimants  are  placed  nndor  when  they  attempt 
tozet  rid  of  the  plain  words  of  the  foreign  enlistment  etatote,  which  effectually  pro- 
vides, aa  I  shonld  conatnie  it,  against  each  a  substantial  and  practical  violation  of 
neutrality  as  would  be  committed  in  the  circumstances  mentioned  by  Sir  Hugh  Cairna. 
The  doctrine  of  the  necessity  of  ao  intervening  space,  after  you  have  left  the  Doundary 
line,  is  a  doctrine  invented  only  to  eiplain  away  the  obvions  difficulty  of  allowing 

t  See  top  of  page  18«.  t  dee  top  of  page  138. 
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vent  on  insult  to  this  coanti^,  uid  he  says  that  intomatioDal  l^^ialation,  Uke  mnnicipal 
leKisladon,  waits  till  the  migchief  hae  happened.  Mr,  HeUisn  aajs,  aa  I  oudeiBUnd 
him,  applfiDg  this  doctrine  to  the  conbtniction  of  this  act,  that  intemattonal  legislation 
vaita,  as  mimicipal  le^slation  does,  till  the  miaohief  has  happened.  Nov  there  I  take 
the  liberty  of  Joining  isene  direotW  with  my  learned  friend.  I  say  that  it  la  a  forgets 
fulness  of  the  great  peoaliaritr  of  this  statato  which  rons  through  the  whole  uf  the 
argament  on  the  other  aide.  This  statute  is  essentially  a  preTentive  statute,  and  ao 
far  fctati  waiting,  aa  my  learned  Mend  says,  till  the  mischief  has  happened,  it  in  a 
manner  noat  peculiar,  and  hy  a  machinery  entirely  its  own,  directed  partly  against 
individnals,  whom  it  divides  into  two  classes,  the  principal  actor  and  tne  suboruoate 


miEuig  vue  vwiwi,  ■«  ^m/jaov  luiiviiou  uj  tsiti  uarucuiar  imjl  of  either  of  these  mdivid- 
Dala.  IlieTefi>r«,  I  hamhn  submit  to  your  lordships,  that  to  omit  taking  into  considera- 
tion that  characteristic  of  the  act  of  Parliament  is  to  lose  one  of  the  main  keys  to  its 
ooustmction,  and  one  of  the  principal  dnee  by  which  yon  are  able  to  thread  the  laby- 
rinth of  the  words  in  which  tne  idea  is  expraased. 

Lord  Chief  Babok.  It  should  be  observed  that  a  considerable  part  of  the  enactment 
is  nnneoesaary.  For  instance,  when  it  is  pionoonced  to  be  a  misdemeanor  to  do  a 
certain  act,  by  the  oonunon  law,  if  a  matter  is  created  a  misdemeanor  it  is  a  misde- 
meanor to  attempt  to  do  it,  to  be^  to  do  it,  ot  to  aid  or  assist  in  doing  it.  That  part 
of  the  statnte  with  respect  to  ^dine,  assisting,  endeavoring,  and  so  on,  was  not  neces- 
sary ;  but  it  was  necessary  to  pat  tnose  words  in  in  order  to  create  the  forfeiture.  If 
a  particular  act  is  made  a  misdemeanor,  punishable  by  Ane  and  iinpriwoment,  I  take 
it  that  the  endeavoring  to  do  it,  or  the  aiding  and  assisting  to  do  it,  liecouee  inunedi- 
Btely  another  misdemeanor,  and  I  think  that  all  suBdemeMiors  are  punishable  unless 
forbidden  to  be  so.  The  ordinary  mode  of  panishing  crime  in  this  country  is  either  by 
fine  or  Imprisonment,  or  both. 

The  Queen's  Advocate.  Yes,  ray  lord. 

Lord  Chief  Babok.  Unless  the  statute  had  mentioned  those  matters  and  annexed 
the  forfeiture  to  the  attempt,  it  is  tolerably  clear  that  where  the  act  applied  the  forfeit- 
ure lo  the  commission  of  the  offense,  it  would  not  follow  that  the  forfeiture  would 
attach  to  the  commencement  of  it  or  to  the  attempt. 

The  Queen's  Advocate.  M^  lord,  my  learned  friend  Sir  Hu^h  Caima  in  construing 
this  act  had  recourse  to  two  distinct  heads  of  argument;  he  said,  as  I  understand  him: 
"  I  will  look  at  what  was  d  priori  probable,  I  will  consider  what  it  is  likely,  regard  being 
hod  to  the  history  of  the  times,  would  be  introduced  into  this  act  j  and  I  will  afterward 
considei  whether  the  words  which  have,  as  a  matter  of  tact,  been  introduced,  are  or 
are  not  in  accordance  with  what  one  wonid  probably  expect  to  have  found  there." 
Vow  I  do  not  propose  to  follow  my  learned  friend  at  any  length  into  that  very  agreeable 
and  enliveninK  part  of  the  discussion  of  this  case,  namely,  the  history  which  immedi- 
ately preceded  the  act  of  Parliament.  It  might  be  and  I  soppose  was  quite  competent 
to  my  learned  friend  to  introduce  a  narrative  of  all  those  circumstaiicee  by  way  of 
placing  your  lardships  in  the  position  of  the  legislature,  and  enabling  yon  to  arrive  at 
the  meaning  of  the  words;  pretty  much  in  the  same  way  as  in  the  interpretation  of  a 
will  we  are  m  the  habit  of  hearing  that  the  court  must  be  put  in  position  of  tbe  teetator 
and  know  all  the  circumstancee.  In  the  some  way,  I  presnma  it  was  anite  competent 
to  my  learned  friend  to  enter  into  that  discuss^,  which  he  did  most  ably,  aa  he  alw^s 
does  everything  which  he  undertakes,  and  to  entertain  yonr  lordships  (for  I  think  I 
must  nae  that  expiesaioD)  with  the  extracts  tnm  Mr.  Canninit's  speeches,  and  from 
those  of  other  members  of  Parliament  who  took  part  in  the  debates  npon  the  foreign 
enlistment  act.    My  lords,  I  am  not  about  to  follow  my  learned  friend. 

Lord  Chief  Baron.  The  court  of  course  would  bear  with  much  frvm  the  defendant's 
oonnsel  which  perhaps  it  might  object  to  on  tbe  part  of  the  prosecutiou.  I  own  that  it 
strikes  me  that  speeches  in  Parliament  and  historical  statements  by  a  very  eminent 
historian,  Alison's  uistory  for  instance,  and  some  of  those  oUier  matters,  it  is  difScuIt 
to  stop  in  an  argument  to  set  out  what  a  d^endant  in  a  case  may  think  necessary  to 
state,  but  that  mode  of  dealing  with  a  legal  question  should  be  adDunisterod  with  a 
foTj  sparing  hand. 

Thd  Queek's  Advocate.  I  quite  agree,  my  lord,  that  I  sboold  have  tbon^t  so  too. 
If  it  was  an  error,  I  am  not  going  lii  faU.  into  it;  but,  my  lord,  as  one  never  knows 
exactly  what  words  do  or  do  not,  and  what  passaf  ee  read  do  or  do  not,  leave  a  sort  of 
impression  upon  the  minds  of  those  who  bear  them,  Iwcanoe  it  ia  impossible  for  ftny 
human  being  to  say 

Lord  Cbief  Barom.  I  should  say  that  it  should  bewared  manN,  and  would  very  eocm 
become  taHi. 

The  QimEN's  Advocate.  Pareinind  vtatn,  my  lord.  I  have  not  the  least  ohjectlou 
to  that 

Ilr.  Attobmet  Qkkeeai.  I  do  not  think  that  I  tnnihled  yoni  lordabipB  in  that 
reject. 

.      .  DigiLizedbyGoOglc 
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LOKD  CHUty  ButoiT.  Mr.  Attorney  Oenera^  I  lutTe  no  oomplalnt  to  nukke  of  anything 
ifllich  fell  from  yoa,  oertainly ;  and  indeed  do  not  let  it  be  SDppoMd  that  1  makA  any 
coroplaint  with  reference  to  Sir  Hugh  Calma.  I  merdy  meftnt  to  odTert  to  thU,  that 
many  topics  may  be  unnd  on  the  part  of  a  defendant,  aa  to  which  one  doea  not  iinin&- 
dUtely  know  in  what  tbey  are  to  end.  If  the  learned  advoMte  for  a  defendant  tbiaka 
that  Uie  matter  is  material,  it  ie  eztremely  dlfflonlt  for  ijie  court  to  say  that  it  i« 
not  10. 

The  QuzBN'a  Advocate.  Mt  lord,  I  hope  that  I  shall  not  sin  In  this  matter,  or  incni 
yonr  loidahipH'  diepleasare.  I  was  only  aboot  to  My,  that  It  is  very  diffianlt,  where 
extracts  have  been  read  in  a  veiy  emphatic  muinet  to  the  court,  to  say  how  mnch  of 
the  ceaeoning  of  those  extracts  may  remain  in  the  miud  of  the  court. 

Hr.  BAitON  Bramwell.  Any  one  or  more  of  fooi  minds, 

The  QuEBN'e  Advocate.  EKuctly  so,  my  lord.  1  wm  not  going  to  enter  into  any 
detaU,  but  I  think  that  when  Mr.  Canning's  speeches  are  referred  to,  and  you  are  called 
npon  to  eather  from  tbem  that  the  intention  of  this  act  was  simply  to  enforce  existing 
iateroational  law,  it  is  only  fair  to  read  the  following  extract,  which  is  in  a  very  few 
Unee.  Mr.  Cannrng  said :  "  The  Honse  bad  to  determine,  ftint,  if  the  existing  laws 
would  enable  her  to  maintain  her  neutrality;  secondly,  if  the  rm^eol  of  the  laws  would 
leave  the  power  of  maintaining  that  neutrality  ;  and,  thirdly,  ii  both  the  fonner  ques- 
tions were  negatived,  whether  the  proposed  measnre  woe  one  which  it  was  fit  for  the 
Honse  to  adopt."  That  in  in  volume  4,  page  151,  of  Canning's  speeches,  and  It  does.  I 
tiiink,  express  in  clear  language  the  principal  object  of  the  act  itaelf.  The  object  of  the 
act  was  to  enable  the  Crowu  to  maintain  its  neutrality;  that  I  consider  to  be  the  real 
oUeot  of  the  act,  and  it  is  very  well  expressed  in  that  paeaage. 

My  lords,  I  might  also  say  without  going,  ae  yonrloi^hipe  seem  to  intimate  that  one 
ought  not  to  go,  fnrthor  into  that  part  of  the  case,  and  I  am  sure  I  do  not  in  the  least 
wish  nnnecessarily,  for  physical  reasons  ae  well  aa  otbere,  to  occupy  nnneceeaarlly  the 
time  of  the  court,  that  it  wiU  be  in  your  recollection  that  Sii  Hugh  Coims,  in  explaining 
the  object  of  this  act,  entered  into  a  discnsaion  cif  the  distinction  which,  as  a  matter  of 
international  law,  is  to  l>e  made  between  the  acts  of  the  individual  and  the  actt  of  the 
state.  Now,  my  lords,  that  is  a  branch  of  the  argument  of  no  mean  Importance,  because 
my  learned  friend  Sir  Hngh  Calms  made  use  of  It,  ae  I  nnderstood,  m  this  way.  He 
said:  "  There  are  certain  acts  which  the  individual  may  do,  and  which  in  one  sense 
Are  lawftil,  that  la  to  say,  they  are  not  prevented  by  the  positive  law  of  his  own  conn- 
try!  and  those  very  same  acts,  if  done  by  the  government,  might  lie  a  breach  of  inter- 
national  law;"  and  he  instances  the  case  of  contraband.  He  says  that  the  contraband 
carried  on  bj-  the  individual  is  no  offense,  bnt  that  a  contraband,  or  any  act  of  a  like 
nature,  aided  or  assisted  or  carried  on  by  the  gorcmment,  would  be  a  breach  of  inter- 
national  obligation. 

How,  my  lords,  if  oonsideretions  of  that  Und  are  to  have  any  weight  at  all  with 
yonr  lotdsbips,  if  von  are  to  consider  at  all  that  yon  can  arrive  at  the  meaning  and  the 
object  of  the  act  &om  any  A  priori  considerations,  it  is  worthy  of  your  lordships'  atten- 
tion that  there  are  no  two  propositions  of  iut«rnBtional  law  beUer  founded,  I  think, 
than  theae,  that  there  are  acts  done  by  iu<llvidnals  which  do  (regard  being  had  to  the 
nomber  of  them,  and  the  occasion  of  them,  and  the  manner)  sometimes,  and  not 
nn&eqnently,  implicate  the  state,  and  that  it  is  an  nnqueationable  proposition  of  inter- 
national law  that  the  state  is  presumed  to  know  sach  acta  of  its  subjects  as  I  have 
described,  and  moreover  to  have  the  power  of  repressing  them;  and  that  it  is  no 
answer  to  a  foreign  government  to  say,  "Very  true,  thero  came  out  of  the  port  of 
IJverpool  twentj-flve  Alabamas,  or  twenty-five  Oretos,  which  have  deetroyed  the  wholB 
of  ycor  commerce  upon  these  seas,  but  then  they  were  the  acts  of  an  individual  ship> 


buflder— they  were  the  acts  of  A,  B,  and  C,  and  do  not  come  to  the  government,  f 
the  government  has  nothing  to  do  with  them." 

My  lords,  I  protest  earnestly  against  that  doctrine ;  I  believe  it  to  be  wholly  un- 
founded in  reason ;  I  believe  it  to  nave  no  warrant  in  intomational  law ;  and^  my  lordS) 
without  occupying  yonr  lordships'  time  with  any  pedantic  display  of  learning,  I  ven- 
tore  to  soy  that  the  qneetion,  which  civilians  are  in  the  habit  of  considering  under  this 
title,  "  Oivitai  iu  iUliqiierSl  an  dvtt/'  "is  this  an  offense  in  which  the  state  must  be  held 
implicated,  or  is  it  an  offense  eonnned  to  the  individnol  V  is  one  of  the  moat  intoresting 
parta  of  the  intomational  law  which  is  called  "aoMUJuina  quattiojurit  gentium,"  and  I 
will  give  your  lordships  references  to  certain  Jurists  where  yon  will  find  it  most  ably 
discaaaed.  Yonr  lordships  will  find  it  in  Grotins,  book  9,  chapter  21,  under  the  title  of 
"De  Ptenanaa  Commmitalione ;"  and  he  ontors  into  it  with  all  bis  learning,  and  shows 
that  there  are  acts  of  the  individual  of  which  the  government  cannot  be  suppoiied  to  bo 
ignorant;  at  all  events,  that  the  maxim  is  a  sonnd  one,  that  the  will  of  the  individnal 
is  bound  up  with  the  will  of  his  county  npon  those  occasions,  which  ftamlshes  no 
Hiswer  on  the  part  of  the  state.  Tonr  lordships  will  find  a  commentary  npon  that 
ohaptar  of  Qrotina  in  "  Heineccins's  Commentaries." 

IiOBD  Chief  Baron.  What  volume? 

The  Qdkkn's  Advocate.  It  1b  all  in  one  volune.  *       >  -~  i 
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Itz.  Babon  BsAUWBll.  The  only  edition  which  I  have  la  in  uz  volamea. 

The  Quikn'8  Advocatb.  No,  my  lord ;  not  upon  GrotioB.  There  is  only  one  volume 
upon  Qrotiiu.  It  is  a  commentorv  upon  GrotluB'a  work,  and  it  is  his  commentaiy  nptm 
book  9,  ohnpter  21.  And,  my  lords,  there  is  s  very  clear  and  valuable  writer  I  think, 
though  not  njnch  thouKht  o^  bnt  ot  whom  Sir  James  Mackintosh  thoacbt  a  good  de»L 
I  refer  to  Bnrlamaqni's  Frinciplee  of  Politic  Law~it  ia  in  Tolume  3  of  the  London  edilion, 
paffe  255,  and  be  enters  at  great  length  into  this  coasidemtion.  I  will  Jost  road  to  ;^iit 
lorijriupa  a  ■verj  short  put  of  it.  He  says, "  We  ma;  fluther  observe  that  in  civil  society, 
when  a  puticnlaT  membw  has  done  an  iiyarv  to  a  atranger,  the  gOTemor  of  the  com- 
monweal is  sometimes  tec^onstble  for  it,  so  tJiat  war  may  be  declared  against  him  on 
tiiat  BCGoont.  But  to  gionnd  thia  impatation,  one  of  uiese  two  things  is  neoeesiuy, 
viz,  either  that  the  Bovereign  has  auifered  thia  harm  to  be  done  to  the  atranzer,  or 
that  he  haa  offered  a  reprieve  to  the  criminal.  In  the  former  case  it  must  be  laid  down 
as  a  maxim  that  a  aovoreign,  who,  knowing  the  olijeota  of  bis  anljects,  anffeis  them 
to  practice  piracy  on  atrangera,  rendersbimeelf  criminal,  becaose  he  has  coosented  to  a 
bad  action,  the  conuoisaion  of  which  he  has  permitted,  and  consequently  furnished  a 
Jnat  reason  of  war." 

Bomething  to  the  same  effect  is  to  be  found  also  in  Tattol,  though  more  loosely.  And 
h<ae  I  may  teke  the  liberty  of  saying,  with  respect  to  the  oitatious  &om  Vattel  which 
were  made  by  Mr.  Hellish,  that  it  is  alwaya  to  he  borne  in  mind  that  upon  a  question  of 
this  description  Vattel  ia  a  moat  nntrustworthv  authority,  becanae,  being  a  Swiss  himself, 
and  having  been  aocnatomed  to  enormona  enUstmenta  of  aoldiere  going  out  of  Switzei 
land,  he  occupies  a  portion  of  his  book  in  defending  that  as  being  no  violation  of  the 
law  of  nations.    His  bias  waa  greatly  affected  by  uat  paitioolar  &ct,  and  upon  that 


peculiar  point  he  is  not  a  very  good  authority. 
How,  my  lords,  I  think  that  I  an     --''  • 


j_ , , ,, y „ ^of  the  High  Cooit 

«f  Admiralty  when  be  sat  in  Parliament ;  I  refer  to  no  leas  a  man  than  my  Lrad  Stow- 
eU ;  because  what  be  said  waa  on  riung  in  hia  plaoe  aa  the  Judge  of  the  High  Court 


loldehips  the  exact  words.    At  all  events,  I  will  make  them  my  own  ibr  the  e»ke  01 
ATffument.    Tour  lordehipa  will  find  them  in  Hansard's  Debates,  vol.  40. 

Hr.  Bason  Bhamweu.  I  cannot  see  wh^  that  is  not  as  citable  as  BurlamaquL  I  do 
not  see  why  Sir  William  Scott^s  opinion  in  the  House  of  Commons  is  not  as  much  a 
matter  to  refer  to  aa  Burlamaqui  or  anything  else. 

LoKD  Chief  Baron.  Or  a  apeeoh  of  Mr.  Canning  in  the  Honae,  or  of  Ur.  Hnskiason, 
who  quoted  Mr.  Canning. 

Hie  Queen's  Asvocatx.  Tm,  my  lord.  I  did  not  mean  to  travel  into  that  partie- 
ulai  class  of  citation,  bnt  I  think  this  ia  really  exceptional  from  ite  eharaeter.  It  waa 
<on  the  debate  in  1B19. 

VoKa  Chief  Barqn.  That  which  is  sound  sense  upon  the  subject  in  hand  before  us, 
And  expressed  in  clear  langnage,  must  alwaya  be  welcome,  from  whatevei'  aouroe  it 
«omea  or  whenever  it  was  delivered. 

The  Quehn's  Advocats.  It  comes  with  great  authority  fiom  Sir  William  Soottj  and 
thiaiswbat  he  says:  "The  re  could  be  nosolecismmoreinjnriooa  to  itself  or  more  mischiev- 
lone  in  its  conse<{uenceB,  than  to  argue  that  the  subjects  of  the  state  had  a  right  to  aot 
.amicably  or  hostilely  with  reference  to  other  couatnee  without  the  iuterpositiou  of  the 
state  itself.  It  was  hardly  necessary  to  press  these  considerations,  because  all  the 
arfTuments  which  he  had  heaid  upon  the  subject  hod  fiilly  admitted  that  it  was  the 
right  of  states,  and  of  atatc«  only,  to  determine  wbetber  they  woold  continue  nentraJ 
-or  whether  they  would  assume  a  belligerent  attitude;  that  they  had  the  power  of 
preventing  their  subjecta  firom  being  belhgereut  if  they  agreed  to  it."  There  is  also  lam- 
sn^[e  which  I  would,  without  mentioningwheieitoomesfirom,makepBrtof  niyspeech. 

When  shipa  were  employed  in  the  service  of  any  power  whatsoever  without  a  hoense 
from  the  British  govemracmt,  aueh  an  enactment  aa  this  was  required  by  everr  prin- 
-ciple  of  Justice;  Kt,  when  the  state  says,  'We  will  have  nothing  to  do  with  thp  war 
waeed  between  two  separate  powers,'  and  the  subjects  in  oppoaition  to  that  aay,  'We 
wi^  however,  interfere  in  it,'^  surely  the  House  would  see  tne  neceaaity  of  enacting 
«ome  penal  statute  to  prevent  them  from  doing  so,  nnleaa,  indeed,  it  waa  to  be  con- 
tended that  the  state  and  the  subjects  who  composed  that  state  might  take  diatinot 
and  opposite  sides  in  the  quarrel." 

Now,  my  lords,  these  argoments  and  these  citations  I  really  do  think  have  a  direct 
bearing  upon  ttiiepart  of  Qiecaee,  because  they  go  in  aid  of  my  propoeitiou.  that  the 
Teal  object  of  this  Statute  was  to  enable  the  Crown  to  observe  not  a  nominal  W  a  le^ 
and  practical  neutrality  in  these  cases ;  it  was  to  place  the  Crown  in  a  position  In. 
which  it  mi^t  have  an  answer  to  foreign  states  when  they  said,  "  Out  of  your  harbors 
«ome  all  tliese  privateers,  and  all  these  armies  of  men  come  out  of  your  ooontry."    It 
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waa  to  enable  the  Cnywn  not  to  pnnlab,  but  to  prevent  mch  piooeedlDgB  taking  place, 
•ad  therebj,  in  plain  Engliab,  t«  enable  tbis  Doanti;  to  temain  at  peace. 

M  J  lords,  jermit  me  to  moke  one  more  of  tation  npon  thi«  poiot  from  the  life  of  Waafa- 
in^n^  b;  Chief  Justice  Marshall.  Perhaps  joni  lordehJtM  may  have  read  the  book ; 
it  IB  a  book  of  very  great  anthority  npon  my  qiie«tioDe  of  law  which  ore  oont^ed  in 
it,  becanse  it  tcbs  written,  I  believe,  by  Cniu  Justice  Manhall  after  he  was  Chief 
Justice.  In  the  fifth  Tolnme,  at  page  438.  where  he  is  speaking  of  the  very  act  abont 
which  Eo  much  has  been  said,  namely,  the  &Bt  foreign  enlistment  act  of  the  United 
Btat«a,  he  nses  these  words  :  "  It  being  confessedly  contrary  to  the  duty  of  tbe  United 
States,  as  a  Dentrol  nation,  to  soffer  privateers  to  be  fitted  in  their  ports  as  a  neatr^ 
tenitory,  it  seems  to  follow  that  it  wonld  comport  with  their  dnty  to  remedy  the 
ii]J<U7  sustained,  if  in  their  power  to  do  so.  That  the  sot  has  been  committed  before 
the  government  could  ptovide  against  it  might  be  an  excuse,  bat  it  is  not  a  Jostiflco- 

Mon.    Every  government  fs  reeponsiblB  for  Uie  oor-' — *  ~'  -" '-  ~'  ''■ "*- 

ver  which  it  presides,  and  is  BappoBed  to  poseees 
D  inftoction  of  its  duty  toward  foreign  nations." 

And  now,  my  lordj^  I  wonld  addr««s  my«elf  to  the  port  of  the  argument  which  has 
reference  to  tbe  variety  of  words  which  tbe  legislature  has  osed  to  prevent  the  oom- 
mission  of  this  offense ;  "  eqnip,  ftonlsh,  fit  out,  or  arm ;"  and  I  claim  In  aid  the  maxim 
from  Bacon  that  yon  ore  not  to  prenime  that  these  words  we  superfluous  unless  yon 
are  compelled  t4)  do  so  by  the  whole  gist  and  soope  of  the  statute.  Nov,  my  Itnds, 
ibeif!  occurs  this  remark  immediat«ly.  If  arming  alone  waa  intended  to  be  strnok  at, 
which  ia  the  proposition  on  the  other  side,  what  on  earth  wonld  have  been  eaaier  thao 
to  have  left  ont  "eqnip,  ftamish,"  and  "fit  ontf  If  the  legislature  intended  only  to 
strike  at  the  overt  offense  of  arming,  it  was  really  heaping' words  npon  words  for  the 
pnrpoae  of  misleading  those  who  h^  to  put  in  foree  the  act. 

lioRD  Chief  Baron.  I  that  snppose  that  yon  will  favor  ns  with  the  distinction  between 
"ship"  and  "veBsel." 

The  QnEEN'd  Advocate.  Hy  lords,  there  is  no  doubt  a  distinction  between  a  ship 
and  a  vessel;  tliere  may  be,  at  least,  a  very  grefit  distinction  between  a  ship  and  a 

My  lor^s,  it  is  said  on  the  other  side  that  this  argnmont  applies  equally  to  the 
omission  of  the  word  "  build,"  and  it  is  said  n^n  the  other  fcde,  "  what  wonld  have 
been  easier  than  to  have  pnt  in  the  word  'build'  if  it  was  Intended  to  prevent  the 
building  of  ships,  and  not  merely  tbe  hostile  equipment  of  ships  T'  Hy  lords,  I  tbink 
tliat  there  are  good  reasons  for  the  omismon  of  that  word.  It  was  intended  not  to 
interfere  with  ship^bnililing,  properly  so  called — it  was  intended,  my  lords,  not  to  talae 
any  question,  ne  I  should  imagine,  as  to  the  property  of  the  ship-builder  in  any  way — 
in  any  of  those  commercial  questions  which  ore  famiHw  to  your  lordships,  aa  to  when 
Hie  property  may  pass  from  the  Bfaip-bnilder  into  the  hands  of  the  orderer,  and  eo  forth. 
It  was  intended  to  avoid  all  the  questions  which  might  possibly  arise  from  "  bnilding," 
am  distinct  from  "  furnishing,  fitting  out,  equipping,  or  arming."  And,  my  lords,  some 
smotlon  to  this  argument  (I  do  not  press  it  tnrthei)  is  derived  frx>m  the  American 
fbreisn  enliBtmont  act,  in  which  the  words  "bnilding  and  equipment"  do  oocnr  in 
por^nsof  it,  but  as  to  which  no  oneof  the  Judicial  decisions  wbioli  have  been  given  on 
(he  oonstructiou  of  the  act  makes  any  remark  whatever  as  to  ita  having  any  eT--* 

beyond  that  of  "equip,  fnmish,  "*    -' "    "- —  >— ^->-'-- ' ■'---  .1-  — 

"  building  and  equipment"  do  01 
act 

LOBD  CnOEF  BAHOif.  In  one  of  the  American  acts  tbe  word  "build"  does  o< 

The  QtJKBN's  AnvoCiT*.  I  say  so,  my  lord. 

Mi.  Babok  BiuMweu.  "The  matenals  for  building,"  I  think. 

The  Qcxkn's  Advocate.  It  Is  so,  my  lord. 

Vi.  BAHOif  Bramwbll.  The  mat«rids  for  building  are  forfeited. 

TheOti •- T^,.__„ ,__._^,^-.u „ 

materials, 

jng  and  equipment  thereof." 

Now,  my  lords,  I  submit  to  your  lordships'  attention  this  arniment,  in  the  first  place, 
that  the  word  "equip"  has  a  well  known  mereontOe  and  leeal  sense  as  wo]l  as  an  ordi- 
nary etymological  sense.  The  word  ■'  equip "  will  be  found  used  over  and  over  snin 
in  tlie  judgments  of  Bit  William  Scott,  or  my  Lord  Stowell,  during  the  priEQ  esses  which 
were£spoBedof  daring  the  war.    And  your  lordstups  will  see  this  (audit  has  a  bearing 

Xn  the  dtber  ports  i^tbe  argument)  that  he  continually  speaks  of  ports  of  a  mercui- 
equipment  and  ports  of  a  militaxy  eqnipment,  and  he  is  continnaUy  considering 
when  these  cases  are  broaght  before  him,  whether  the  eqnipment  is  of  the  one  character 
or  of  the  other,  and  deoimng  the  esse  with  reference  to  the  destination  of  the  vessel 
'md  the  intent  of  the  eqnlpper. 

Now,  my  lords,'  I  think  that  it  is  not  wholly  inapplicable  to  refer  yonr  lordships  to 
the  etymaloKlcal  meanings  of  the  word  whiob  are  given  in  various  dictionaries ;  I  say 
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the  jniT,  cited  them  &om  Webster's  XHctloniuy,  Now,  I  think  that  almost  the  bes^ 
deflnitfon  which  I  have  fooud  is  in  Todd's  JohnBOo's  Dictionuy.  I  there  find  th 
followiiig stBtemeiit :  "It  is  property  a  hbtbI  term,  OTuipps being  the  old  f^«Dch  fbra 
ullor,  and  bo  oud  Id  the  thirteenth  oentiuy,  derlveid  perhaps  from  the  baxbaroos  Latin 
cscJUpore,  to  famish  or  adorn  Teasels,  whence  eehipptr  or  wtipper,  as  Janiue  has  obsured, 
was  easily  formed.  See  also  Bo  Cange  on  moiUpars,  And  tons  our  own, word  was  also 
flnt  written  uqumpt,  and  oied  in  the  naval  sense,  as  by  Barret  in  1560,  to  eqnippe  or 


Aunieh  ^ips  with  all  ablements."  That  is  a  word  which  we  do  not  nse  now,  but  still 
it  meant  all  that  was  necessary  to  enable  the  mannliig  of  a  ship, 

Hy  lords,  in  the  French  Dictionary  de  I'Acadimie,  under  the  word  tqi^pa»att,  yon 
will  find  a  doctrine  to  the  same  effect.  I  will  also  refer  to  Miltitz's  Jfniiuel  ia  Cimrali, 
a  Teiy  learned  work — it  is  upon  the  meaning  of  all  the  commercial  treaties  where  the 
ikords  occQT — he  seta  ont  at  length  all  the  oommeteial  treaties.  In  his  fir«t  volume, 
and  at  page  13  of  the  Appendix,  ba  says,  "Equipment,  qni  oomprend  anaai  lea  gena  de 
I'eqnipage  et  lea  Tivree,"  which  I  submit  Is  olearly  Uie  ri^t  meaning  of  the  woid^it 
it  comprehenda  the  ""-""iny  and  Tiotnaling  oi  a  uilp;  and  in  volume  3,  page  41&  and 
at  note  4,  he  is  drawing  a  distinction  between  hvam  and  tipapape  ;  he  sivea  the  Latin 
Ibr  "equ^aga"  in  this  way — "  nioMoM  aDpAratMS."  Now  it  ia  fidniliar  to  ul  wl)o  pisotice 
in  the  Bdmiralt;  court  that  the  words  which  aie  used  in  pioteat  aie  "ner  tackle, 
ap^rel,  and  furnttare." 

There  is  a  book  also  of  some  merit,  called  "Bnnis's  Naval  and  Military  Technical 
Dictionary  of  the  French  I-anguage."  I  hold  the  book  in  my  hand^  and  nnder  the  title 
s^tilpanMnt  he  Bays :  "Armaujent,  manning,  a ccon torments,  stores  for  the  TOvage;"and 
nnder  the  title  equiper,  he  says  "te  equip,  fit  out,  arm,  provide,  and  ftunisn — provide 
with  necessaries  or  stores — supply,  stock,  and  so  forth." 

Hr.  Bakok  Bramweli.  I  ahould  think  that  the  defendants  would  not  object  to  the 
definition  that  to  "equip"  meant  to  man  and  victual 

The  Queen's  Advocaie.  Not  ueceaaarily  to  man,  my  lord.  It  comprehends  that, 
and  pntting  storee — anything  toward  fuTuisliinz  the  ship  in  that  way. 

Mi.  Bason  Pioott.  I  dare  say  yba  know  "Falconers  Marine  Dictionary."  I  have 
looked  at  It,  and  he  says,  "A  term  frequently  applied  te  the  buaineea  of  fitting  a  ship 
fi>r  sea,  or  anuing  her  far  war." 

The  Queen's  advocate.  Yee,  my  lord ;  that  exactly  bears  upon  what  I  vaa  about 
to  cite  from  my  Lord  Stowell's  jndgtneut  in  5th  Bobinson,  page  314.  It  was  the  case 
of  OiB  Charlotte.  It  was  a  case  of  contraband  masts,  Busaian  property,  and  so  on. 
Lord  Stowell  saya;  "It  is  then  said  that  the  cargo  was  going  to  the  public  arsenal  ol 
the  enemy.  It  was  going  to  Cadiz,  wtkicb  ia  a  plac«  of  great  military  equipment:  bnt 
it  la  a  place  of  great  mercantile  equipment  also;  and  it  does  not  appear,  I  tnink, 
exactly  as  it  bad  been  represented,  that  those  articles  were  to  be  delivered  to  the  pnblio 
arsenal  of  the  state.  What  has  been  said  on  the  other  side  is,  I  think,  true,  that  the 
nature  of  the  port  is  not  material,  since  masts,  if  they  are  to  be  considered  as  contra- 
band, which  tSey  wiU  be  unlaes  protected  by  treaty,  are  so  without  reference  to  the 
nature  of  the  port,  and  equallywhether  bound  to  a  mercantile  port  only,  or  to  a  port 
of  naval  mUitary  equipment.  The  consequenoee  of  the  supply  may  be  nearly  Uie  same 
in  either  case.  If  sent  to  a  mercantile  port,  they  may  be  there  applied  to  immediate 
nse  in  the  equipment  of  privateers,  or  they  may  be  conveyed  from  Nontee  to  Brest,  and 
there  become  subservient  to  every  purpose  to  which  they  could  have  been  applied  if 
going  directly  to  a  port  of  military 'cqaipment."  Therefore,  the  argument  which  I 
wish  te  found  upon  this  is,  that  the  word  "equipment"  is  clearly  not  necessarily  con- 
nected with  milita^  equipmeiit,  and  unleas  yon  are  to  import  into  this  statute  after 
the  word  "equip"  tie  words  "for  warlike  purposes,"  or  say  equip  in  a  manner  which 
will  give  a  definite  warlike  character  to  the  word,  unless  you  are  to  Import  those 
worda  into  the  act,  the  maxim  of  Baoon  stands  unshaken,  and  there  is  a  distinct 
meaning  to  be  given  to  "  equip "  quite  in  consistency  witJi  the  whole  purview  and 
bearing  of  the  act,  which  ia  not  to  step  in  when  the  act  is  done  and  punish,  but  to 
prevent  the  completion  of  a  partimilar  act  which  implies  a  continuance,  something 
going  on  and  being  done,  and  surely  that  would  be  a  very  good  reason  why  the  word 
'^eqaip"  should  be  used,  a  word  well  known  to  all  nautical  men,  wdl  known  to  all 
oommercial  men,  having  a  meaning  which  there  waa  no  reason  to  suppose  was  not 

Eesent  to  the  legislature  at  the  time,  and  a  meaning  perfectly  consistent  and  in 
leplng  with  the  whole  spirit  and  purview  of  the  act. 

My  lords,  m^  learned  friend  the  attorney  general  cited  to  your  lordahips  the  case  of 
the  Richmond  In  this  volume,  and  it  may  be  conveuieut  to  nrfer  also  to  the  ease  of  the 
Brutus,  which  was  decided  by  the  lords  of  the  privy  council ;  and  there  were  several 
oases,  a  summary  of  which  is  thus  given  by  the  learned  editor  in  the  Appendix :  "  It 
will  appear  from  the  comparison  of  these  cases,  that  though  the  principle  of  coneiderina 
the  sale  of  ships  of  war  to  the  enemy  as  contraband  is  B&ictly  held  by  the  decisions  oT 
the  court  of  appeal,  the  application  of  the  principle  has  been  restricted  to  cases  in 
which  no  doubt  existed  aa  to  the  character  ol  the  Teasels  or  the  porpose  for  which  they 
were  intended  to  be  sold."  i  ' 
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Hr.  Baboit  Chai^-ell.  Ih  tbat  in  the  some  toIddm,  ntune^,  5tli  Kobicsoii  T 

The  Qdsbn'b  Advocate.  The  some  volnme,  my  lord,  5th  Hobinson.in  the  Appendii. 

How,  taj  lorda,  it  is  said,  as  I  andeTstand,  "Well,  but  this  vioxA  '  eqaip'  and  yont 
mercantile  equipment  are  voids  andpitiaiaai/'  and  a  great  deal  is  made  of  that  argiimeut 
in  cnbetauce  throaghont  the  'whole  of  the  addresa  of  my  learned  Mend  Sir  Hagh  Caims, 
•nd  the  addreHiiee  of  those  who  followed  him.  It  is  said,  that  the  act  interfering  with 
the  liberty  of  the  anltject,  aud  with  the  prerogative  of  the  subject,  never  meant  to  deal 
with  the  matter,  or  to  attach  criminality  to  a  ship  for  that  class  of  equipment  which 
might  or  might  not  be  of  a  certain  character.  Now,  my  lords,  I  dissent  entirely  from 
that  opinion,  la  the  first  place,  my  lords,  the  very  expreaslon  andjrilu  unu — the  Tery 
word  anegM,  or  "  donbtfnt,'' implies  that  the  equipment  is  fit  for  both ;  it  implies  that 
it  is  fit  for  one  and  for  the  other,  and  then  yon  will  bear  iu  mind  the  intention  of  the 
act,  which  was  to  prevent. 

My  lords,  there  were  dnring  the  war,  (and  I  mention  it  to  your  lordships  because  It 
may  possibly  famish  some  contribatioq  toward  elucidating  the  difQcolties  of  this  case,) 
AS  I  have  no  donbt  your  lordships  are  aware,  a  vast  number  of  cases  brought  before 
my  Lord  Stowell  upon  the  question  of  contraband.  He  had  the  duty  imposed  anon 
huu  of  oonsidering  m  all  its  bearings  the  meaning  of  this  phrase,  aacipilU  u«u«,'  aud  in 
onejudgmeiit,  my  lords,  in  Ist  Sobinson,  pa^  ^  and  1%,  (the  name  of  the  ship  was 
the  Jonge  Maigaretha,)  he  thds  n      '  ,      -r  ,.  ■  ,  .  .       ... 

this  point.    It  was  a  qaestion  of  n  ,  .  „  ,  .... 

description,  were  or  were  not  intended  for  warlike  uses;  and  he  says:  "The  most 
important  distinctioD  is,  whether  the  articles  were  intended  for  the  ordinary  ase  of 
life,  or  even  for  mercantile  ships'  use,  or  whether  they  were  going  with  a  highly  proba- 
ble destination  to  military  use.  Of  the  matter  of  fact  on  which  the  distinction  is  to  be 
applied,  the  liatnre  and  quality  of  the  port  to  which  the  ardoles  were  going,  is  not  an 
inntional  t«st ;  it  the  port  is  a  general  commercial  port,  it  shall  be  understood  that 
the  articles  were  going  for  civil  use,  although  occasionally  a  irigate  or  other  ships  of 
war  may  be  constructed  in  that  port.  Contra,  if  the  great  predominant  character  of  a 
port  be  that  of  a  port  of  naval  military  equipment,  it  shall  be  intended  that  tho  articles 
were  going  for  military  use,  .although  merchant  ships  resort  to  the  same  place,  and 
although  it  is  possible  that  the  articles  might  have  been  applied  to  civil  consumption." 

"For  it 

an  itrjuriouB  rule  which  dednces  both  ways  tho  final  use  from  the  immediate  destina- 
tion." Now  I  claim  the  application  of  that  principle.  It  is  not  an  injurious  explanation 
which  deduces  the  final  use  from  the  immediate  destination.  What  was  the  immediate 
destination  of  this  vessel  so  equ^ped  and  fiimished  and  fitted  ontT  Why,  it  ia  not 
denied  now  that  die  was  fbr  the  Confederate  States,  for  one  of  the  belligerents  in  this 


Mt.Eehpiay.  My  learned  friend  oughtnot  tosay  thaL 

The  QnsEN's  Advocate.  I  will  not  say  that  it  is  not  denied ;  but  I  will  say  that  it 
Is  as  plain  as  the  mid-day  sun,  that  that  was  the  object  for  which  the  vessel  was 
intended.  Then,  I  say  that  I  clium  the  reasoainff  of  my  Lord  Stowell ;  a  better  reason- 
ing cannot  be  adopted ;  it  is  entitled  to  the  highest  weight  in  a  court  of  Justice,  and 
more  especiallv  in  a  case  of  this  description.  You  have  bulwarks,  you  have  stanchions, 
and  yon  have  hammocks,  and  you  say,  "Oh  I  but  those  ma^  be  found  onboard  ayaoht," 
beoBDse  it  ia  always  to  be  remembered  that  the  evidence  m  this  case  does  not  curry  it 
beyond  that.  Captain  luglefield's  evidence,  which  everybody  admits  is  "  onini  ezoepttone 
•u^or,"  is  that  titase  things  might  be  used  for  a  yacht.  Does  anybody  believe 
that  the  vessel  was  intended  for  a  yacht  t  or  that  anybody  was  hiring  a  yacht  for  the 
Coafederate  States  in  this  case  t  It  was  for  a  belligerent  use.  I  win  admit,  for  the 
take  of  the  argument,  that  the  equipments  might  have  been  anoipifi«  u«u8,  aud  might 
poMibly  have  been  fitted  for  a  merchant  vess^,  though  there  is  no  evidence  of  that ; 
But  for  the  sake  of  the  argument,  I  will  admit  that  it  is  possible  that  this  particular 
article  of  equipment  might  have  been  fitted  either  for  a  man-of-war  or  for  a  merchant 
ship ;  and  Qien,  I  say  t&t  you  must  look  to  the  destination  in  order  to  ascertain  for 
what  it  was  intended:  and  is  not  that  position  in  exact  harmony  with  the  act  T  Are 
not  the  words  "with  intent  or  in  order  thatT'  Have  you  not  to  consider  throughout 
quo  anhno  and  quo  iniaitu  this  was  done,  and  to  look  at  the  consequences  for  a  moment 
of  any  other  oonstrnotionT  It  is  quite  clear  that  these  vessels  may  now  be  so  con- 
structed (it  Is  matter  of  general  notoriety)  th^,  without  being  pierced  even  with  port- 
holes, their  bulwarks  may  be  so  built  Uiat  swivel  guns  ma^  be  put  upon  them,  and 
tiiey  may  be  a  most  effectual  instrnment  of  destruction  of  belligerent  ships.  And  then, 
getting  rid  of  my  learned  friend  Sir  Hugh  Cairn's  most  ingenious  suggeation,  that 
.  uiere  must  be  an  intervening  space  between  the  boundary  line  of  three  mllos  frvm  the 
shore  and  the  putting  on  board  of  those  guns,  juet  conceive  the  facility  of  evading  and 
eluding  every  provision  of  the  act.  You  send  this  ship  out  equipped,  if  you  like  it,  in 
a  manner  which  possibly  wonld  suit  a  merchant  ship ;  you  send  swivel  guns  out  from 
the  same  port  three  miles  off,  or  in  the  little  intervening  space,  if  yon  like  it,  though  I 
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do  not  nnderatand  that  arzuueat,  and  yoa  pat  them  on  board,  aud  does  any  reasonable 
pereon  mean  to  say  that  the  belligerent  govemmeDt  'woold  not  have  Just  ground  of 
oomplaint  against  the  neutral  government ;  and  (to  nse  Mr.  Justice  Stoiye  ompbatlo 
ud  burning  words)  that  the  nentral  government  was  not  gatlt;  of  a&audnlent  nea- 
trality,  and  that  of  which  no  fbreign  nation  conld  be  the  dnpe. 

Now,  my  lords,  as  to  the  words  "furnish "  and  "  fit  ont,"  yonr  lordships  will  rememlMT 
the  explanation  whleh  my  learned  friend  the  attomer  general  put  upon  them.  It  is 
perfectly  dear  that  all  the  words  are  Boaceptible  of  different  signiflcations.  The  eflect 
of  the  word  "  arming"  does  not  oocnr  in  this  case.  Bat  I  wQl  say  ona  word,  with  your 
lordships'  pemiission,  upon  the  argnment  which  is  derived  from  the  eighth  saction  of 
Ibis  act,  what  I  may  call  the  argnmenting  section,  the  section  which  refers  to  a  vessel 
of  war  coming  into  a  port,  and  some  augmentation  taking  place. 

iSi.  Bason  Bramwsix.  Suppose  that  any  famishing  of  a  ship,  however  pooiAo  hei 
equipment  might  be,  it  being  intended  that  she  shouM  be  armed  when  die  got  ont  of 
the  territory  of  the  neutral,  was  said  to  be  a  fiandnlent  neutrality  aoeoTdiuK  to  the 
language  of  Mr.  Justice  Story :  and  suppose  it  was  true  that  any  supplying  of  a  stu]^ 
or  tumishing,  or  equipping  of  her,  however  peaoefiil,  was  within  the  foreign  enlistmeni 
•ct,  why  might  not  similar  langnue  be  applied  to  the  caae  of  a  builder,  having  nni 
the  ship  together,  taking  ber  to  pieces,  and  Bending  out  the  pieces  to  be  pat  togetnec 
abroad.  Wny  might  it  not  be  said,  this  is  a  fraudiUen't  neutrality,  beoauae  yoa  have 
anly  to  go  to  the  Azores,  and  the  diSerent  pieces  of  this  vessel  may  be  taken  ont  and 
put  together,  and  then  it  may  bo  said  that  you  do  not  Bend  a  ship  out!  It  is  very  dif- 
ncult  to  draw  the  line. 

The  Queen 'e  Advocate.  I  should  have  thought,  my  lord,  that  that  was  a  very  strong 
illnstration  of  the  practical  difference. 

Ur.  Baron  Brauwell.  There  is  a  very  strong  BluBlfation  of  the  practical  difference 
between  a  ship  in  a  condition  of  offense  and  one  in  no  condition  of  offense. 

The  QcEBN*s  Advocate.  If  the  act  had  said  that  you  shall  wait  before  the  ship  is  in 
condition  of  ofleuae,  that  argnment  woold  be  applicable,  bat  ths  whols  of  tbe  act  is  the 
exact  contrary. 

Mr.  Barox  Bi _.      _  .    _    ...  _ „   .    , 

opinion,  which  I  certainly  shall  not  do  till  the  proper  time  arrives  for  doing[  so,  one 

e  thing  in  effect  as 
_)rohibited,  but  doing  it  by  a  subteriuge,  a    ' 
evasion."    On  the  other  hand,  it  may  be  argued,  "if,  therefore, yon  vruuimituuiun  uim, 
which  is  a  shift  and  a  snbterfhge,  why  should  you  not  prohibit  tbe  next  step,  which 
will  be  a  shift  and  a  sabterfhge,  and  Uien  >vby  not  prohibit  the  next  step,  and  so  on. 


Mr.  Barox  Bbauwkix.  What  I  really  meant  was  this:  witUont  expressing  any 
opinion,  which  I  certainly  shall  not  do  till  the  proper  time  arrives  for  doing[  so,  one 
cannot  help  seeing  this,  that  if  the  case  is  to  be  argued  upon  principle,  one  aide  may 
be  HTgutni;  it  as  you  ore  aiding  it,  "why  this  is  only  doing  the  same  thing  in  effect  as 
that  which  yon  Know  is  prohibited,  bnt  doing  It  by  a  aubterfuge,  and  a  ahift,  and  an 
"  "  '  her  hand,  it  may  be  argued,  "it,  therefore.yoo  wouldprohibit  this, 
'  ft  snbterfhge,  why  should  you  not  prohibit  tbe  neit  st  '  '  " 

wui  uis  a  miiii.  »uu  it  sabterftige,  and  Uien  ivhy  not  prohibit  the  neit  step,  ami  hu  uu, 
and  where  are  yon  to  draw  the  line  I"  I  do  not  say  that  there  ia  not  a  more  marked 
distinction  between  a  ship  in  a  condition  to  receive  an  armament,  and  the  pieces  of  a 
■hip  in  a  condition  to  become  one;  thera  may  be  a  more  marked  distinction  between 
the  first  two  things  than  there  is  between  the  latter  two ;  but  still  it  ia  a  very  difficult 
subject  to  handle,  with  great  respect  to  those  who  have  been  ao  warm  apon  this  sub- 
ject. With  very  great  reepect  to  thoae  who  have  been  so  eager  in  their  denunciations 
of  the  unloimess  of  this  conntry  in  the  matter,  they  will  tind  it  extremely  difficnlt  to 
Stop  when  they  say  that  nothing  shaU  be  done  which  is  in  aubatanoe  the  same  thing  as 
that  which  ought  not  to  be  done. 

The  Queen'8  Advocate.  I  am  sore  that  if  your  lordship  were  in  the  condition  of  % 
belligerent  state,  you  would  see  a  great  practical  difference. 

Mr.  Babon  Brauwkix.  I  shonhf  be  very  angry ;  thet«  is  no  donbt  abont  tlkat. 

The  Quebn'b  Advocatr.  You  would  see  a  ^reat  practical  diffeienoe  between  portions 
of  timber  sent  ont  to  l>e  put  together  in  a  foreign  country,  and  a  ship  sent  out  able  to  do  » 
great  deal  of  mischief,  and  able  to  take  all  her  own  guns  on  board  three  mUes  out. 
There  is  no  saying  how  she  might  be  constructed,  and  how  she  might  be  built.  Sha 
might  be  built  so  as  to  run  down  the  first  belligerent  ship  she  met. 

Mr.  Babon  BnAifWELL.  I  dare  say  that  the  Great  Eastern,  with  a  moat  innocent 
equipment  on  board,  would  he  a  moat  formidable  antagonist. 

The  Quern's  Advocate.  My  lords,  I  was  going  t^  say  one  word  on  the  argument 
used  npon  the  eighth  section  and  the  nae  of  the  words  there,  "eqnipment  Cbr  war."  My 
lords,  it  only  shows  in  what  very  different  lights  the  same  pasaages  may  atrike  persons 
who  are  bunnd,  perhaps,  to  take  different  views  of  the  case  [  but  if  I  had  been  asked 
what  portion  of  the  act  I  should  moat  rely  npon  for  showing  that  the  word  "equipment" 
in  the  other  section  was  not  necessarily  a  warlike  equipment,  I  ahould  have  (i>und  ttiat 
portion  of  it  in  this  section.  Beoauae  what  is  said  heref  The  state  has  nothing  to  do 
with  the  vessel  which  comes  In;  the  state  cannot  be  guilty  in  any  way  whatever 
where  a  man-of-war  or  a  privateer  comes  into  her  port  ready  equipped  and  fnmished  ' 
and  fitted  out  for  war;  and  according  to  the  common  law  of  humanity,  which  is  part 
of  the  law  of  nations,  ahe  permits  a  veeeel  of  that  kind  to  do  the  neoe«aary  repairs,  and 
take  food  sud  water,  and  so  on^  on  board.  But  if  she  added  anything  to  her  eqnipment 
of  war,  Bhs  would  then  be  placing  herself  nnder  a  reaponaibili^  toward  Ibr^gn  Btatea, 
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and  then  tbA  misoMef  In  this  oaae  of  the  eighth  section,  bo  to  apekk,  ia  enpposed  to  be 
doQB.  It  IB  BuppoHed  not  that  the  etste  oan  Bt«p  in  to  prevent  this  TeaBel  which  has 
oome  into  her  port  from  being  equipped ;  the  Tesael  comes  in  eqnipped,  and  therefore 
all  that  Bhe  cau  do  to  ■"■■'"<■*'"  her  neutrality  honorably  and  fairly  toward  other 
nations  is  to  tay  that  she  shall  get  no  addition  to  her  warlike  equipment  in  this  port. 
And,  my  lords,  upon  all  prtnoipleB  of  constmction  ot  a  statnte,  the  fact  of  the  words 
"equipment  far  war"  being  in  the  one  section,  and  the  words  "for  war"  not  being  in  the 
other,  wonld  go  a  Tery  lone  way  toward  snpportinf;  mv  orgnment,  I  am  snTa,  without 
weuying  your  lordBlupB,  tuat  uummerable  cbsch  mignt  be  found  where  a  word  being 
used  witL  a  partlcnlar  epithet  attached  to  It,  giving  it  a  dtstinative  eliaraot«r  in  one 
aeotioa,  and  in  another  section  without  that  distincBve  obaraotor,  it  has  been  argued 
tliat  the'legialattue  intended  a  dlilierent  meaning  in  the  two  sections. 

My  lords,  these  are  the  obeervations  which,  I  hope  not  at  nndna  lencth,  I  hare 
tlionght  it  ray  duty,  regard  being  had  t«  the  position  which  I  have  had  the  honor  to 
fill,  to  addresB  to  your  lordsbipe.  And,  my  lords,  in  conoluBion,  I  may  be  permitted,  I 
thjjtk,  to  ask  yonr  lordships  to  consider  oarefhUy  one  critorion  for  the  constmotion  of 
the  statuto  to  which  I  have  not  yet  adverted.  It  is  tme  that  this  is  an  English  statnto, 
as  it  has  been  said,  and  is  to  be  construed  by  'nu  English  court  upon  English  prind- 
ples.  One  wonld  be  very  sorry  to  find  that  those  prinoiplee  are  at  variance  in  any 
way  with  common  sense,  and  with  the  spirit  of  all  fair  Jnriapmdenoe.  I  deem  thtrt 
not  to  be  the  case.  I  believe  that  nothing  can  be  more  equitable  and  more  Just  than 
the  English  principles  on  tliis  snbject.  Tor  the  English  principles  of  the  oonstmo- 
tion  of  statutes  are  derived  In  a  great  measure  from  ^e  Soman  law,  in  perfect  accord- 
ance, OB  far  as  my  researotiea  go,  with  the  rules  for  conBtraotlon  adopted  in  the  codee 
of  foreign  (nrisprndence.  But  if  there  be  a  criterion  which  onght  to  nave  more  weifAt 
than  another  with  a  court  when  there  is  a  reaJ  houeet  doubt  as  to  the  meaning  of  tii« 
statDte,  it  is  that  which  la  furnished  by  tbe  consequences  which  resnlt  tcom  the  rlvvl 
positions  of  the  contending  parties.  Put  the  constraction  which  my  tevned  fHends 
are  contending  for  upon  th&  statute,  and  we  have  their  own  admission  of  what  the 
oonsequenoes  would  oe — a  federal  Woolwich  inland — a  confederate  arsenal  at  Liver- 
pool ;  bloodshed  and  rapine  within  three  miles  of  onr  shores.  How  long  do  your  lord- 
dilpa  think  It  wonld  be  possible  for  this  country  to  maintain  her  neutrality  in  that 
stale  of  things  t  Put  the  oonstmotion  upon  the  aot  which  we  contend  for,  and  youi 
lordships  will  preserve  to  the  Crown  her  power  of  maintaining  nentrolity  with  forei^p 
atatea,  will  preMrve  to  this  country  her  honor  among  the  tismily  of  nations,  and  will 
preBcrve  to  this  people  the  Inestimable  bleHsings  of  peace. 

Ur.  LoCKz.  Uy  twds,  I  onght,  perhaps,  to  apologbe  to  yonr  lordataips  far  addreeaiiiK 
yon  after  the  very  able,  powerfol,  and  learned  speeahes  which  have  neen  made  upon 
the  Bntt}eot;  bnt,  my  loids,I  oonsider  it  my  duty  it  I  can  throw  any  light  upon  the 

matter,  however  email,  or  bring  any  fhct  befbre  yo"    '    ■  ■-■       "  • — '-  - 

natnre,  which  shall  bMi  npon  the  question,  as  fiw  si 
theee  matters  for  yonr  lordshlpe'  oonelderation. 

Now,  my  lords,  I  shall  not  go  at  length  into  the  ease,  bnt  I  may  perhaps  be  allowed 


Now,  my  lords,  I  shall  not  go  at  length  into  the  ease,  bnt  I  may  perhaps  be  allowed 
Shortly  to  remind  yonr  lordAips  of  tiie  position  In  which  it  sta^s.  Hv  lords,  it  ia 
qnlto  obvions  and  clear  that  there  was  an  intention  to  fit  ont  this  ship,  there  was  an 
Intention  on  the  part  of  somebody  to  do  so,  and  I  tbisk  npon  the  evidence  it  will  be 
nbown  that  there  is  ample  reason  to  believe  that  the  pnrpoee  for  which  this  ship  was 
to  he  fitted  ont  was  ultimately  to  be  a  warlike  purpoee.  aty  lords,  the  evidence  ^owb 
tIdB  clearly,  that  there  were  Hessrs.  Froser,  Trenholm  and  Company,  a  firm  whq  were 
clearly  in  connection  with  the  confederate  government,  and  that  that  firm  from  time  to 
time  nimiahed  the  means  of  cairving  out  the  ol^ects  of  the  umfederato  government.  It 
ia  dearly  shown  that  HeaarB.  lliUer  and  Company,  and  likewise  Messrs.  Fawoett  and 
Company,  wen  in  the  employment  of  Messrs.  Fruer,  Trenholm  and  Company,  in  addi- 
tion to  otheis  whose  namea'  wpear  upon  the  information,  namely.  Captain  Bnlloch, 
Caption  Tessier,  and  Mr.  Hamilton,  whose  namq,  however,  does  not  appear  tbere.  Th^ 
were  all  connected  with  the  tranBaction,  overlookinK  the  ship  from  time  to  time,  and 
upon  these  fkota  I  think  there  can  be  no  doubt  that  uds  vessel  was  being  fitted  ont  lor 
the  Confederate  States. 

Now,  my  learned  friend  Mr.  Karslake  asked  who  it  was  that  the  Crown  charged  In  this 
information,  or  rather  who  It  was  that  was  pointed  at  by  the  evidence  as  the  party 
directing  this  matter.  My  lords,  it  appears  clearly  upon  the  evidence  that  whatever 
was  done,  or  what«ver  was  to  be  done,  was  done  at  tbe  instigation  of  the  Confederate 
Btates,  throngfa  Menrs.  Fraser,  Trenholm  and  Company,  who  were  the  active  agents  rf 
tile  Conibderate  States,  employing  other  agents  nnder  them,  for  the  purpose  of  oatry- 
Ing  ont  the  views  of  the  government  of  the  Confederate  Statee,  in  arming  veeselB 
a^nst  the  United  States,  with  whom  t^y  were  at  war,  and  with  whom  tliis  conntxy 
wsa  at  peace. 

My  lords,  a  great  deal  has  been  said  tn  the  course  of  the  a^pmient  npon  what  has  taken 
plaoe  out  of  uiis  court,  both  in  the  House  of  Commons  and  among  tbe  public.  Sir 
Hugh  Cairns  called  the  attention  of  the  court  to  those  argnmmts  whloh  vera  oaed  at 
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» time  vlieii  tliA  pnblio  oertainl;  knew  very  little  about  this  qnestion,  and  I  am  rare  I 
am  Jaatifled  in  making  tliat  obaervation,  when  I  remember  what  hu  fallen  from  his 
lordabip.  His  lordahip  U  well  acquainted  with  all  gnMecta  which  can  powibly  form 
the  ant^eet  of  diacmnion,  whatever  they  ma;  relate  to.  Whatever  science  or  wbatever 
.qneetionof  poUticflWe  may  Lave  to  inquire  intc^  there  1b  no  man  in  tliia  country  better 
ao^naintod  with  the  sabject  than  the  lord  chief  baion.  Bat  we  have  it  from  the  lord 
«hief  baton  himself,  that  he  1»  free  to  coafesa  that  his  mind  upon  this  partlcalar  sub- 
ject naa  not  at  the  time  at  tbu  trial  properly  "equipped  and  fitted  out:"  and  I  believe 
that  it  was  only  on  Saturday  or  Friday  last  that  a  question  which  the  lord  chief  baron 
had  himself  frequently  put  throoKhoot  the  trial,  and  indeed  througbont  the  whole  of 
this  inqtiiiy,  was  onawered,  I  will  not  say  to  the  aatisfaction  of  the  lord  chief  baron, 
because  we  have  not  been  able  to  satisfy  him  in  the  condnct  of  this  case  as  mnoh  m 
weihonldbave  desired;  bnt  the  question  which  the  lord  chief  baron  pat  waa,  "May  » 
num  not  build  a  ship  npion  a  contract  and  sell  it  to  anybody  that  he  lilcesr  That  was 
the  question  pnt  to  my  learned  friend  the  late  attorney  SMieral  npon  the  trial,  and  the 
lord  chief  baron  complains  that  the  late  attorney  genem  did  not  answer  the  question, 
and  did  not  bring  his  mind  to  "  eqnip  "  bis  lordship's  npon  that  qnestion,  and  npon  the 
rest  of  the  case.  'Sow,  I  believe,  my  lords,  as  I  was  stating,  it  was  only  on  Saturd^ 
or  Friday  last  that  his  lordship  bad  the  satasfitotlon  of  reeeivins  an  answer  to  that 
qneation,  and  then  it  was  a  qnalifled  answer,  it  was  an  answer  given  by  the  attomev 
general,  and  the  attorney  general,  who,  aH  must  allow,  has  oondnoted  this  case  with 
an  abihty  which  probably  has  never  been  sarpaflsed,  was  obliged  to  give  a  qooliBed 
answer  to  the  question,  oner  having  considered  it  as  we  all  have  done  frvm  the  time 
when  it  was  Snt  pnt.  The  answer  was,  "  Oh,  certainly,  a  man  may  build  a  ship,  and 
he  may  sell  it  to  anybody,  whether  he  be  a  belligerent  or  whether  he  be  not ;  hnt  he 
must  not  do  it  with  the  intention  which  is  declar^  to  be  illegal  by  the  seventh  aeotion 
of  the  fbreign  enlistment  aot."  Therefore,  I  think  that  the  late  attorney  general,  see- 
ing how  fiOly  that  qaestion  haa  since  been  considered  by  everybody,  ia  not  to  be  so 
much  blamed  becaose  he  did  not  answer  it  off-hand ;  and  I  am  sore  that  Ida  lordahlp 
will  bear  me  ont  when  I  say  that  ooDnsel  condoctlng  a  case,  particularly  a  caae  at  nisi 
j>riM,  are  not  anxious  to  have  those  disagmeable  questions  pnt  to  them  by  the  conrt, 

""" "    '    ■    '        -   '      -» ■         wledge^ so  mnoh  research, and  so  much 

course,  not  possessing  the  powers  of  the 
n,  sometimes  imagine  that  nis  lordship  is 
endeaToring  to  get  na  into  a  hole,  and  therefore  I  may  perh^  be  permitted  on  the 
part  of  the  late  attorney  general  to  say,  that  in  my  humble  opinion  I  do  not  think  that 
the  coorae  which  he  adopted  upon  that  occasion  was  a  conne  which  most  of  ns  woold 
not  likewise  have  adopted  j  that  is,  not  to  get  into  an  embranglement  with  a  Judge  of 
snch  powers  as  the  lord  chief  baron,  but  to  confine  himself  to  the  purposes  of  the  mo- 
ment ;  I  will  not  say  to  postpone  the  tmth  to  the  purposes  of  the  moment,  bnt  to  confine 
hims^  to  what  woa  the  question  which  he  was  then  npon  before  the  jury,  and  to 
reaerve  himself  for  that  question  without  emhorraaaing  himself  with  any  other. 

Now,  my  loidiS,  aa  I  was  stating,  a  great  deal  haa  been  said  in  this  conrt,  a  great  deal 
out  of  the  court,  and  a  great  deal  in  the  House  of  Commons,  and  likewise  in  anothtf 
place,  namely,  the  House  of  Lords,  with  regard  to  this  great  question  of  the  foreign 
enlistment  act.  Now  what  was  said  T  heaM  said  myself,  over  and  over  again,  in  the 
Honse  of  Commons,  previously  to  what  the  lord  chief  baron  said  here,  and  the  lord  chief 
baron,  no  donbt,  althoagh  Judges  seldom  read  the  newqtapeia,  hod  read  the  debates  in 
the  Honse  of  Commons. 

Lo&D  Chief  Baron.  Not  on  the  bench. 

Mr.  IiOCKE,  Then  I  am  light  in  aasnming  that  hia  lordship  had  read  those  debates, 
and  his  lordship,  tbongb  a  ^dge,  and  holune  the  Ugh  position  which  he  did,  was  not 
altogether  ijporant  of  the  opinions  expressed  by  others  in  tbia  sublunary  world  with 
respect  to  this  aneation,  and  I  think  I  snail  not  be  contradicted  by  any  one  when  I  say 
that  the  general  opinion  thronghoot  the  country  was  this :  they,  never  having  read  the 
foreign  ^listment  act,  (and  certainly  I  do  not  blame  them,  considering  the  immense 
trouble  that  the  study  of  this  act  has  ocoasioned  to  those  who  have  been  engaged  in 
It,}  came  to  preoiaely  the  same  opinion  as  his  lordship,  and  it  was  this — if  a  man  may 
ssU  gnupowder,  if  he  may  sell  cannon  halls,  if  he  may  sell  mnskets,  if  he  may  sell  shells, 
or  any  other  destructive  weapon,  why  on  earth  may  ho  not  sell  ^pa  T  And  if  his  lord- 
ship will  pardon  me  I  would  aay,  upon  the  point  of  his  lordship's  charge  being  calculated 
to  mislead  the  jury,  that  the  question  aaked  ont  of  doors,  "as  you  may  sell  gunpowder, 
cannon  balls,  and  sheila,  or  any  other  destructive  articles,  why  may  you  not  aell  an 
armed  ship  F  was  the  qnestion  which  the  lord  chief  boron  asked  in  this  court. 

Now,  my  lords,  a  good  deal  has  been  said  here  npon  the  aul^ect  of  the  inconvenience 
to  the  ship-hnilders. 

Ur.  Baboh  Brimwxll.  I  really  do  not  think  that  any  one  of  the  leaned  counsel 
fitr  the  de&nae  did  say  that. 

Hr.  LoGKB.  On  the  trial,  my  lord. 


1  particularly  by  a  judge  of  so  much  Knowledge^  so  mnoh  research,  and  so  mnch 

itenese  as  the  lord  onief  baron,  because,  of  course,  not  possessing  the  powers  of  the 

lordchief  boron,  we,  tonse  a  vnleweniresston,  sometimes  imagine  that  his  lordship  is 
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Ur.  BjIBOM  Bbamwzll.  They  did  not  say  it  in  the  aigmnent,  and  I  was  very  mnoh 
■tmok  with  it 

Ur.  IiOCKK.  My  lord,  it  was  on  the  trial  I  think  that  thero  was  a  long  argiunent  by 
Sir  HnKh  Cairaa  upon  the  qa«ation  of  MolvrnprofMiUiat  and  moluM  4n  k. 

Sir  huoh  Curms.  No, 

Mr.  IjOCke.  That  Bit  Hugh  Cairns  aud  that  I  am  quite  oertatn,  foi  this  reason,  tliat 
I  noTer  coTiid  fbivet  anything  which  fell  from  Sir  Hugh  Calms,  and  there  was  a  long 
Hgament  apou  the  distiDction  hetween  malum  frohibi^m  and  moJiub  in  te.  That  I  reo- 
o&ct  perfectly,  and  that  argument  was  made  nse  of  with  respect  to  ship-bnilders. 
and  it  was  nrged  in  this  way,  that  the  i^ip-biulders  were  doing  nothing  whatever  that 
was  in  itself  wrong,  and  that  tberefbre  their  ease,  it  was  ai^ned,  was  a  hard  caee  to  be 
interfered  with  by  the  goreronient. 

But,  my  lords,  it  appears  to  be  an  argoment  which  by  no  poaaibility  on^t  to  have 
any  weight,  in  this  court  at  anr  rat«,  beoanse  this  ie  a  court  which  deals  in  hardships, 

.>.._  >._i -..-L^  ,1  — .  iijjj  I  may  call  to  your  lordships' attwition  an  act  of  Par- 

leonaoh 

f  tobaoc , 

he  tuB  not  paid  dnty,  that  yacht  is  snlfjeot  to  be  seized,  and  that  ftom  time  to  time 
yaohtti  and  other  Teasels,  where  the  owner  is  perfectly  innocent,  are  seized  by  the  cna- 
toms  when  they  have  any  contraband  on  board.  And  what  is  the  reoaon  alleged  T 
That  it  is  for  the  protection  ot  the  onstoms.  And,  therefore,  when  gentlemen  are 
building  a  man-of-war  to  ko  ont,  and  on  the  part  of  the  cMmfederates  to  fight  against 
the  fbdwalB,  and  when  probably  the  effect  of  that  may  be  to  bring  this  country  into 
war  with  the  federal  States,  1  do  not  think  thoj  hare  mach  to  complain  of  where  an 
embarijo  is  placed  upon  a  Teesel  under  those  circnmstancee,  it  bein^  the  ordinaiy 
eonrse  in  this  country  where  offensea  are  committed  in  ahiiis,  or  by  ships,  or  throngh 
Shipa,  that  the  first  thing  done  la  to  seiee  the  ship,  and  it  is  npon  this  principle  that 
the  seisnre  has  been  made  upon  Uus  oooasion. 

Bnt  again,  what  puticalar  hardahip  is  there  In  that?  Snbeeqnently  Meesra.  Faw- 
cett,  Preston  and  Company  pnt  in  a  claim  to  this  ship  and  say  tliat  it  is  their  own. 
But,  my  lords,  what  would  have  been  the  inconvenience  if  they  were  acting;  honestly 
and  rightly,  or,  at  all  events,  if  they  did  not  intend  to  infringe  the  proviuons  of  the 
act  of  Faruament  by  fitting  out  this  ship  for  the  confederates  for  the  purpose  of  mak- 
ing war  against  the  feder^  Statest  What  was  more  easy  for  them  than  at  once  to 
have  given  an  explanation,  and  to  have  shown  for  what  purpose  this  ship  was  fitted 
ontf  That  is  the  ordinaij  case  in  tiie  customs.  We  do  not  heat  any  great  outcry 
made  when  a  ship  of  any  individual  which  may  have  contraband  on  board  is  seized; 
fbr  if  a  satisfactory  explanation  is  made  to  the  commissioners  of  cnstoms  the  ship  is 
immediately  released.  And  I  nse  those  arguments,  my  lords,  because  they  aiise  out  of 
the  evidence  in  the  case,  and  it  is  a  strong  feature  to  ^ow  what  the  Inten^on  of  these 
people  was,  that  when  they  had  the  opportunity  of  getting  their  ship  entirely  freed 
from  the  tismmels  of  the  law  they  did  not  avaO  themselves  of  that  op^rtunityat  all, 
bnt  they  oome  in  at  the  last  moment  and  pnt  in  a  claim,  and  then  they  aay,  "  We  will 
endeavor  as  fkr  as  we  can  to  get  out  of  the  meshes  of  this  act  of  Parliament  and  show 


which  they  have  attempted  to  do  it. 

Now,  my  lords,  I  shall  take  the  argument  of  my  learned  friend,  Mr.  Hellish.  It 
would  be  ill-becoming  in  me  to  take  the  argument  of  my  learned  friend,  Sir  Hugh 
Calms,  seeing  that  it  has  been  taken  to  pieces,  and  that  he  cannot  have  an  opportu- 
nity of  pntting  it  together  again,  and  it  has  been  commented  upoa  throughout;  bnt 
why  I  would  take  the  argument  of  Mr.  Mellish  is  this,  because  he  puts  the  case  on  the 
part  of  the  defendants  as  conotsely,  I  think,  aa  it  can  possibly  be  pnt ;  and  If  that  defi- 
nition which  he  has  made  of  their  case  wUl  not  hold  water,  then  it  is  perfectly  clear 
th&t  they  have  not  evaded  the  provisions  of  the  seventh  section  of  the  act  of  Parlift- 
ment,  bnt,  on  the  oontrair,  they  are  clearly  within  them. 

I  \nBh  to  call  your  loidshipa^  attention  to  the  deflnitiou  given  by  Mr.  Mellish  in  the 
prooeediugB  of  Thursday,  the  19th  of  November.  Fide  page  254.*.  Mr.  Hellish  sayt: 
"Having  bad  a  little  experience  of  the  great  ekill  of  my  learned  friend,  the  attorney 
genecil,  I  know  his  great  akill  in  tematldng  npon  the  di&rent  Tlews  which  have  been 
taken  by  the  dlfibrent  counsel  who  are  opposed  to-Um;  and,  thecefbre,  I  say  that  in 
praeenting  the  view  which  I  am  abont  to  present  to  yonr  lordships,  I,  of  oouise,  am 
not  to  be  token  as  in  anv  degree  abandoning  or  qnali^lng  what  has  been  nrevioosly 
aald  by  my  learned  frienos."  Now,  that  is  very  weU  for  Mr.  Mellish  to  aay,  but  It  wiu 
be  for  your  lordships  to  say  whether,  if  Mr.  Mellish  be  right,  he  does  or  he  does  not 
demolish  any  of  bis  learned  friends.  Bnt  that  is  perfectly  immaterial  for  the  sake  of 
the  arniment  which  I  am  endeavoring  to  address  to  your  lordships,  beoaose  I  put  it 
that  Mr.  Mellish  understands  this  ease  as  well  or  Indeed  better  than  anybody.    He. 
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UelliBh  Qndentood  it  long  before  any  of  na  thongtit  about  It,  and  Hr,  Hellieh  puts  it 
In  tbiB  eibort  and  conuiae  maimer.  Ho  Kays:  "Bat  I  ventnre  to  go  to  thia  exient,  tliat 
it  is  perfectl;  legal,  nnder  tfaia  act  of  Parliament,  for  any  Bbip-bnilder  in  tbis  conntry 
to  btmd  a  ibip."  noir,  nobody  can  diapate  tbat  fact.  Tben  it  goes  on,  and  tbis  is  a 
part  of  bie  apeecb  wbicii  reqnlrea  caiefil  attention:  ''Perfectly  irell  knowing  that  it  U 
adapted  for  -war,  nndei  a  contract  with  one  of  two  belligerenta ;  and  to  eqnip  tbat 
■hip,  BO  far  aa  a  neceBsory  to  enable  it  to  soil  away  from  this  conntry,  and  to  deliver 
it  to  tbe  belligerent  eitber  bere  or  elaewhere  In  tbat  onanned  ntate.''  Now,  Mr.  Mel- 
liah  entirely  uavee  ont  in  that  the  intent  vitb  which  it  is  bnilt,  the  goilty  int«nt 
which  is  alleged  in  tbe  act  of  Parliament,  and  which  creates  the  offense.  Bnt  there  is 
another  word  which  he  tioa  left  out,  and  it  acmes  in  between  "  ship  "  and  "  bo."  I  think 
he  Bhoold  have  inttodoced,  in  order  to  have  met  tlie  fiwto  of  this  cose,  the  word  "  only," 
go  that  it  wonld  have  read,  "  only  m  far  as  Is  necessary  to  enable  it  to  sail  away  from 
this  oonDtry;"  because  unless  he  pnte  m  tlie  words  "only  so  for,"  he  does  not  meet 
this  case,  and  for  this  reason,  that  all  out  evidence,  (if  we  are  upon  the  question  of 
a  warlike  equipment,)  and  It  was  a  mass  of  evidence,  went  to  show  that  .there  was 
more  done  to  tliia  ship  than  was  only  necessary  to  enable  It  to  sail  away  from  this 
connlr;. 

Now,  my  lords,  what  was  done  to  this  ship  f  What  waa  noceMory  to  enable  that 
ship  to  soil  away  f^m  ibis  country  t  SaU  she  would  not,  becaase  Hbe  wonld  steam. 
Was  it  ueoeesarv  to  have  lier  bnlwarks  made  of  a  partinnlar  deeorlptlon  I  Was  it  neces- 
sary  that  stoncmons  should  be  fixed  to  the  side  of  that  vessel  is  wliicb  to  pnt  the 
hommook  nettings  I  Was  it  neceasaiy,  in  order  to  enable  an  ordinary  ebip  to  sail  away 
from  this  oonntry,  that  she  shonld  have  an  extraordiaa^  mdder  1  And,  therefore,  I  say 
that  Ur.  Hellish''s  position  is  nntwiable,  beeanse  upon  the  qnestion  of  armed  equipment 
with  regard  to  tbis  ship  inor«  was  done  to  it  than  was  necessaiv  to  enable  it  to  sail  away 
from  this  country.    With  regard  to  the  cMp  being  bnUt  under  a  contract,  I  dare  say 


■hip  was  built  for  tbe  Emperor  of  Japan,  ot  the  Emperor  of  China,  or  any  person  of 
that  dcBoription,  no  doubt  it  wonld  have  gone  a  long  way  to  show  that  Uiis  was  an 
innocent  nndertakiuK.  But  whether  it  is  by  a  contract,  or  whether  it  is  not,  does  not 
appear  to  me,  my  lorfs,  to  alter  the  case  at  all.  The  question  is,  Who  was  it  built  for  T 
If  it  was  built  under  a  contract  for  any  of  the  illegaf  purposes  alleeed  in  the  seventh 
section  of  the  foreign  enlistment  act,  then  the  ship  would  be  clearly  forfeitable.  Mr. 
Hellish  continues,  "  and  to  equip  that  ship,  so  &r  as  is  necesaary,  to  enable  it  to  sail 
away  from  this  country  and  to  deliver  it  to  the  belligerent  eitber  Ijore  or  elsewhere  in 
that  unarmed  state."  Now,  my  lord,  whether  a  Bhip-bui!det  might  do  that  would 
depend  upon  what  the  intention  was,  and  it  appeara  to  me  that  Mr.  HcUish  puts  it  upon 
tbe  veiv  ground  upon  which  bis  lordship  put  it  at  tbe  trial.  May  yon  not  do  tnat 
particnlar  thing  Ur.  MeUisb  says  T  Mr.  MeUlsb  npholds  his  lordship's  rnling  at  tbe  trial, 
and  coTitends  uiat  tbat  is  right  and  legaL  I  submit,  in  the  first  place,  my  lord,  that 
the  mode  in  which  Mr.  Melli^  puts  it  is  not  a  true  statement  in  the  first  place  of  what 
was  the  conation  of  that  ship ;  but  that  if  there  be  the  intent,  even  the  state  in  which 
Hr.  Hellish  says  the  ship  woe,  is  not  a  state  which  would  make  the  ship  not  liable  to 
t»e  seized.  Hy  lord,  it  is  quite  clear  with  respect  to  tbe  fittings  out,  that  there  was  to 
some  extent  a  warlike  equipment  of  that  ship.  It  certainly  was  not  completed.  But, 
my  lord,  if  to  any  extent  there  wae  a  warlike  equipment,  where  is  the  lino  to  be  drawnt 
because  If  it  is  to  bo  a  complete  equipment,  a  man  might  bnild  a  ship  and  pnt  in  every 

r>rtlou  of  the  armament  except  one  gun ;  it  wonld  not  be  completed.  And  tberefom 
most  say,  tbat  I  think  that  way  of  putting  it,  namely,  the  ship  not  being  oompleted, 
is  one  of  the  most  fbtile  argoments  tliat  possibly  could  be  adduced:  becaoee  if  the 
qnestion  turned  upon  the  tmng  being  completed  or  not  oompleted,  it  wonld  be  tbe 
moat  simple  thins  always  to  carry  oat  the  work  of  tbe  slilp  to  a  certain  extent  and  not 
quite  complete  it  Bat  the  qnestion  arises.  Is  it  oompleted  sufficiently  to  show  the 
purpose  with  regard  to  warlike  equipment  t  It  is  a  vessel  with  bulwarks  belonging  to 
a  man-of-war,  and  I  wonld  call  yonr  lordship's  attention  (which  boa  not  been  drawn 
to  the  point  m  the  oonrse  of  thu  arznment,  showing  cause  against  the  rul^  to  the 
piotnie  of  the  ship,  the  photograph  which  was  pat  in  evidenoe  on  the  trial ,  and  I  think 
It  wonld  save  the  eonrt  an  immense  deal  of  trouble  if  they  would  only  look  at  that, 
because  yon  might  as  well  say  that  you  would  look  upon  the  picture  of  on  elephant, 
and  take  it  for  a  horse,  as  that  you  wonld  look  at  a  pbotograph  of  this  ship  and  take 
it  ibr  a  merchant  ship.  If  anybody  has  ever  seen  a  gnnboat,  this  was  a  gnnboat  in 
every  sense  of  the  word.  It  has  every  appearance  of  a  gnnlxuit.  But  in  addition  to 
tliat,  there  was  evidenoe  as  to  its  oompouent  ports ;  how  they  were  made  np,  bow  the 
ship  was  bnilt,  what  was  the  nature  oilte  bulwarks,  what  was  the  nature  of  ita  ruddsr 
and  atmve  aU  as  to  its  bavins  those  stanchions  pnt  up  for  hammock  netUnge,  which 
hunmock  nettings  act  as  a  shield  fbr  the  ship. 
(The  court  adjourned  for  a  short  time.) 
Mr.  LocKK.  I  was  saying,  my  lord,  that  whether  or  not  the  ship  were  oompleted  is 


PABLIAMENTABT  AND  JUDICIAL  APPENDIX,   NO.  XT.         413 

perieoti;  immjtteri&L  The  qaeation  is,  What  indieatioos,  with  regard  to  wheOier  then 
waa  any  watlike  eqaipmeut  or  not  were  there  npoa  that  vaaMl  to  show  tliat  she  was 
Intended  for  a  Tesael  of  war — and  I  call  yotu  loraship's  attention  to  the  evidence  with 
zeqieot  to  the  hammock  racks  and  stanchions— and,  my  lord,  those  hammook  racks  and 
■bmchiona  would  act  aa  a  shield  for  that  vessel.  Now  cextainly  we  have  arrived  at  a 
time  when  the  DM  <tf  gnnpowder  baa  done  away  with  the  necessity  of  osia^  the  ordinary 
shield  in  battle  by  land,  but  I  think  it  would  never  be  contended  that  if  m  olden  times 
a  maker  of  armor  had  supplied  a  shield  he  would  not  have  lieen  sappiyiug  a  warlike 
eqnipment.  Now,  therefore,  if  those  Btancluoua  were  put  up  with  a  view  of  placing 
npon  them  the  liaiumock  racks,  and  if,  as  we  have  it  in  evidence,  titoae  hammock  racks 
ace  used  in  vessels  of  wai  for  the  purpose  of  protecting  the  men  against  the  shot  of 
the  enemv,  they  aie  certainly,  as  fai  as  they  go,  most  clearly  a  warlike  equipment. 
But,  my  lord,  as  has  been  observed,  to  show  tCat  this  veaael  was  being  flttod  out  for 
the  pnrposea  of  war 

Lobs  Cbiet  Babon.  K  you  ore  contending  against  the  argument  of.  Mr.  Uellish,- 
which  I  collect  you  to  be  from  the  oontiuuity  of  your  senteuoee,  let  me  point  out  to  yon 
that  Mr.  Mellish  expressly  says  tliat  it  was  a  ship  of  war — he  avows  it  to  be  a  ship  of 
war,  and  says  it  is  perfectly  lawful  to  Qt  out  a  vessel  of  war.  His  aigoment  is,  that 
you  must  not  send  it  away  m  a  condition  to  be  osed  as  a  vessel  of  war. 

Mi.  Locke.  I  will  call  your  lordships'  attention  to  page  13,  where  Mi.  Mellish  iaya 
down  bis  proposition  that  it  is  lawful  tot  a  ship-buildei  to  equip  a  vessel  in  the  way 
he  there  states,  "  and  to  delivei  it  to  tiie  beliigereat  either  here  or  elsewhere  in  tliat 
nnarmed  state ;"  and  tbsrefore  I  preenme,  my  lord,  that  he  assomea  that  to  make  it 
lawfol  to  fit  out  the  vewel  in  the  way  to  which  he  i«fen,  it  mnst  be  entirely  in  an 
nnarmed  state. 

LoBD  Cmsv  HutoN.  Oh,  dear,  no.    I  do  not  imagine  that  is  his  argument  at  ^L 

Mr.  Locke.  What  I  nndentand  him  to  say  is  this.  In  point  of  fact  yon  may  build 
the  hull  and  deliver  that  to  either  of  the  belligerents  in  an  unarmed  state.  Bat  what 
I  am  oontendlng  for  is,  that  that  waa  not  the  case  with  this  vessel  at  all ;  it  was  not  a 
mere  hull,  and  it  was  not  delivered  to  the  belligerent,  and  wonld  not  have  been 
delivered  to  the  belligerent,  even  oa  far  as  it  had  then  gone,  in  an  unarmed  state,  inaa- 
mnoh  as  it  had  those  standuons  placed  for  tbe  hammock  nettings,  which  were,  in  point 
of  fact,  an  equipment  fbi  war.  With  regard  to  the  hammock  nettings,  I  submit  that 
they  were  to  act  as  a  shield  against  tlie  enemy.  A  shield  to  be  used  on  land  wonld  be 
a  warlike  aqni^ent,  and  I  should  assume  that  a  ahield  to  a  stiip  wonld  have  a  similar 
•i^iification.    But,  my  lord,  in  addition  to  that  there  was  the  cooking  apparatus. 

IiOSD  Chikf  Baron.  If  a  Bomau  soldier,  for  instance,  went  into  battle  with  a  shield 
QU^,  without  a  sword,  yon  would  hardly  say  that  he  was  armed. 

Ml.  Locke.  He  is  armed  against  the  enemy  certainly.  He  is  armed  with  the  shield ; 
and  if  it  were  not  for  the  shield,  he  would  probably  have  ajavelin  through  hia  body. 
I  cannot  recollect  the  predae  quotation,  bat  I  am  sure  in  Homer,  where  Achillea  put 
on  his  aimoT 

Lord  Chief  Baron.  He  added  an  offensiTe  weapon  to  all  that. 

Mi.  Locke.  He  did.  But  snppoee  he  hod  not  had  time  to  get  an  offensive  weapon,  no- 
body can  contend  that  he  wonld  not  have  been  partly  aimed;  he  wonld  have  pnt  ouaa 
mndi  aiinor  as  he  conid  nnder  the  cironmstances.  All  I  contend  foi  is  thu,  that  a 
shield  is  part  of  the  armor,  and  that  the  stanchions  and  the  hammock  racks  uce  pu4  of 


Loud  Chief  Baron.  It  has  several  times  been  obeerred  that  privileges  which  are  ■ 

'.Ten  nnder  particnlar  statutes  are  meant  as  a  shield  and  not  as  a  sword;  yon,  no 
_  jubt,  remember  the  use  of  that  ezpreeslon. 

Ur.  Locks.  Yes,  u^  lord.  When  we  bear  in  mind  what  we  arm  our  ships  with  now, 
this  ia  certainly  a  mild  sort  of  shiald,  because,  I  preanme,  it  conld  only  be  effectoal 
against  rifie-ehot.  But  what  do  we  call  the  shield  we  put  upon  thenewveaselsof  warT 
It  is  called  "  armor  plating,"  that  is,  the  sliield  to  preserve  the  ship ;  and  wonld  anybody 
say  that  with  that  armor  plating  the  Warrior  was  not  armed  t  I  conceive  that  any- 
thing that  is  done  to  the  smp  which  enables  it  to  act  as  a  man-of-wai 

Lord  Chikf  Bakok.  Thattumsnponamereqnestionof  terms,  what  we  call  "armor" 
and  what  we  call  offensive  "  weapons." 

Ur.  Locke.  Yes,  my  lord. 

Lord  Chief  Baron,  a  shield  may  be  in  one  sense  armor,  hnt  certainly  it  ia  not  a 
weapon  of  attaclc  Long  ago  I  received  a  good  bit  of  pmloeophlcal  advioe,  whioh 
waa  this :  Where  you  have  any  discussion  going  on^  find  out  whether  it  is  really  a  ques- 
tion of  some  fonndation  or  principle,  or  whether  it  merely  means  by  what  name  yon 
shall  call  something,  for  the  moment  you  find  it  a  question  as.to  the  meaning  of  tonus, 
you  had  l>ettor^ve  it  up  and  look  at  a  diotionary. 

Mi.  Locke.  When  we  look,  it  does  not  ^ways  give  na  the  exact  definition  we  want  J 

and  dictionaries  vary 

■s  Barok.  Terv  mnch. 

e  mnst  take  a  diotionary  of  onr  own  times. 
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Probablj  a  dlotionaiT  agea  ago,  when  the;  had  no  gniu  to  use,  would  not  muoh  help 

Lord  Cbiep  Bab.ov.  ThemeaningofwordBalteraaltocetber;  foTnieTl;"tolBt''meuit 
"to  hinder,"  and  now  it  means  "to  permit ;"  fonneHj  the  word  "itfeveut"  maaut  "to 
go  beftire  and  aaeiBt,"  now  It  meana^'  to  go  before  and  hinder," 


plating  that  the  Wamor  or  any  of  those  vesaela  has,  would  he  arming  it  to  a  oertain 
extent  Then,  with  regard  to  the  cooking  apparatus,  that  was  provided  for  a  nnmber 
of  men  that  oonld  not  by  any  posalbllily  M  required  on  board  any  vessel  but  a  veesel  of 
war.  It  was  for  one  hnodred  and  flfly  or  tvro  hundred  men ;  that  was  stated  in  eri- 
dence  not  to  have  heen  necessary  f<a  any  meiobant  ship,  nor  for  any  yacht,  bat  only 
ibr  a  vessel  of  war.  Beeidea  that  I  sbonld  o^  to  your  lordBhlps'  attention  that  the 
bulwarks  were  of  a  particular  heijiht,  different  from  that  of  any  merchant  vessel;  and 


making  the  gone,  a  , ,  __.    _. .    ,  _^ , , 

was  made  and  pnt  en  board ;  toe  guns  were  not  intended  to  be  pat  on  board  there ; 
tber  were  sent  up  to  London,  and,  aa  we  aasomed,  they  were  to  be  sent  on  afterward 
and  pat  on  board  the  ship. 

Bat,  niy  lords,  I  would  contend  that  an  armed  equipment  le  not  at  all  neoeMUUj.  I 
wUl  not  go  into  that  question  at  any  length;  bnt  if  your  lordship  would  allow  me  (and 
yonr  lordship  has  thrown  out  that  yon  would  ^y  attention  to  anything  said  1^  any 
one  that  might  throw,  any  light  npon  this  question)  I  would  call  jonr  lordships'  atten- 
tion to  the  case  which  I  mentiouod  before,  namely,  the  case  of  Qranatelli,  WDieh  was 
taried  in  the  oentral  criminal  conrt,  on  Thursday,  July  the  5th,  Friday,  July  the  6th, 
and  Satnrday,  Ju^v  the  Tth^  in  the  year  1649.  Now,  my  lord,  with  respect  to  that  case, 
in  the  flrst  place,  I  believe  yonr  lordships  would  call  this  clearly  an  authentio  report ; 
it  is  the  short-hand  writer's  note  of  the  case  at  the  central  criminal  court,  and  it  is  COD- 
tained  in  a  book  in  which  all  those  reports  ore  liound  np,  and  probably  yonr  lordship 
has  it — or  perhaps  your  lordship  has  not  preserved  it — as  Mr.  Baron  Channel!  sud  they 
were  sent  to  all  the  Jndges. 

Hr.  Bakok  Chanheix.  Thejudgeson  the  bench  sC  that  date  would  have  a  copy  of  it. 

Ur.  Locke.  There  was  present  the  right  honorable  the  lord  mayor,  Mr.  JasHoe 
Coltman,  Mr.  Justice  Manle,  Sir  John  Key,  and  other  aldermen.  Mr:  Justice  Coltmaa 
and  Mr.  Justice  Maule  were  the  two  Judxea  present  at  the  central  cnminal  coart  on 
that  occasion,  and  I  should  mention  who  the  coanset  in  the  cose  were,  more  eepeciaUy 
after  what  fell  from  yonr  lordship  with  reepect  to  Mr.  Boron  Martin,  because  he  wae  a 
oonnsel  in  the  case.  The  statement  of  that  case  Is  this:  "Franco  MaccagnoneOranatelli, 
commonly  called  l>rince  Oranatelli,  Lewis  Seolia,  and  Jolin  Hoody  were  indicted 
(together  with  Salvodore  D'Amico,  who  did  not  ■nirenderj  for  nnlawfoliy,  and  without 
the  leave  of  her  H^esty,  equipping,  fitting  qat,  and  ftamisbins  a  certain  Teseel,  colled 
the  Bombay,  with  mtent  t«  commit  hostultiee  against  the  ^ng  of  the  Two  Sicilies. 
Other  connto  for  a  conspiracy,  and  varying  the  manner  of  stating  the  cha^."  That 
is  oil  that  the  note  gives  of  tne  case  apart  from  the  evidence.  Sir  Frederick  Theaiger, 
with  Mr.  Clarksou  and  Mr.  Bodkin,  condnct«d  the  proeecutiou ;  Ur.  Baron  Martin 
defended  Scalia.  This  report  gives  tne  oroae-eiamination,  bat  it  does  not  say  who  the 
eonnsol  appeared  for,  but  we  can  collect  that  from  the  evidence. 

Hr.  Barox  Csaxnbli.  My  brother  Martin  and  Sir  Fitziay  Kelly  were  both  counsel 
■gainst  the  Crown. 

Mr.  Locks.  I  think  SbrFitzroy  Eelly  was  conntel  for  Prince  Oranatelli.  I  do  not  know 
wliether  Mr.  Baron  Martiq  was  for  Scslia  or  not,  but  Mr.  Montague  Ciiambers  defended 
the  otiier  defendant,  Moody.  The  case  occupied  tliree  days;  it  was  most  fully  gone 
into  certainly,  and  in  the  resalt  there  whs  a  verdict  of  not  guilty;  but  I  most  call  yonr 
lordshlm'  attention,  as  has  been  done  wit^  regard  to  other  matters  in  this  cose,  to  the 
■tata  of  pablio  opinion  at  that  time. 

LOXD  Chibf  BABan.  You  had  better  not  refer  to  that  at  all.  I  must  appeal  to  yon  to 
waist  in  the  adminiBtratlou  of  Jastioe  by  not  making  reference  to  such  matters.  What 
hftTa  we  to  do  in  this  case  with  public  opinion  now,  or  at  any  other  time  T 

Mr.  IiOCKE.  I  will  tell  yon.  This  was  a  proaecation  In  the  year  1849,  mot  institated 
by  the  Crown.  Immediately  following  the  French  revolntlon  of  1848  theia  was  a  ris- 
ing in  Bicily  aKainst  the  Neapolitan  govenunent,  and  yonr  lordship,  I  am  sure,  will 
baor  in  mind  that  at  that  time  there  waa  a  strong  feeling  in  this  country,  and  wnioh, 
I  believe  oontinned  down  to  the  time  of  Guabolm,  very  much  in  favor  of  the  SicQions. 

Lord  Chief  Bakon.  In  favor  of  every  leaiBtanoe  to  oppression  all  over  the  world, 
wherever  ooconing. 

m»_  T ir„  — L_i_i_     a..i — j.i..x  ^1.1 «  not  •  govemmeut  proaecutioD,  tiurf 


thlLth. 
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llieir  uubEMsador  was  extuuined  in  tlie  conit  it  is  not  eztraordinaiy  Uut  there  Hhonld 
IwTe  been  a  Teidict  of  not  gnilty;  but,  my  lord,  I  mention  the  oase  as  abotring  that 
tbie  precise  qneetion  arow  in  ib 

Mr,  Babok  Channelx.  What  the  lord  chief  baron  stated  the  other  day  is  in  acooid- 
ance  with  the  modem  praotice.  For  the  dwpatch  of  biuiiieBB  one  judge  Ath  In  one  ooort 
and  another  Judge  in  a  aeparate  court.  When  a  ease  of  any  oonaiderable  importance 
oomes  on  it  is  not  unusnal  for  Uie  judge  to  reqaeat  Ua  brother  judge  to  rit  with  bim. 
On  those  ocoasions  it  ie  cnetomaiy  for  each  Judge  to  take  part  in  any  qnwtion  of  law 
which  may  arise.  In  the  ease  you  ore  referring  to,  Mr.  Juatioe  Manlepreedded  withUr. 
Justice  Coltman  in  the  way  I  have  supposed,  as  one  of  the  JndKes  attending  to  the  case. 

Mi.  Locke.  I  have  no  doubt  ttkat  was  so  in  a  ease  of  this  description  which  lasted 
three  days,  and  where  for  the  first  time 

Mr.  Bason  Piaoir.  Unless  yon  can  give  us  the  direction  of  the  learned  judge,  it  i> 
not  of  much  use  referring  to  the  case. 

Mi.  Locke.  I  am  about  to  do  so.  It  has  been  aasamed  that  this  is  the  first  time  that 
this  question  has  come  before  a  court  at  Jnstioe.  Precisely  the  same  qnestion  cama 
beibTetbe  central  criminal  court  in  that  ease,  with  this  erceptton,  that  was  an  indict- 
ment, bnt  it  did  not  make  any  difference  witi  respect  to  the  point  of  law  aa  to  equip- 
ment- It  was  an  indictment  against  those  parties  iot  equipping  the  reesel,  the  Bombay, 
for  the  Sicilians  to  act  againBt  the  Neapolitans,  who  were  at  peace  with  ob  at  that  time, 
therefore  that  ia  precisely  the  same  oase.  1  will  first  call  your  lordships'  attention  to 
"~'h  that  Sir  FitiEoy  Kelly,  in  addressing  the  jnryj  said :  "  The  prosecntion  was  not 
t\.^  "ovemment,  but  by  a  foi«ign  prince  to  pnnish  his  own  aubjects."  That  was 
toy  Kelly's  ailment,  and  cettoiHly  a  very  strong  one  to  an  English  Jury. 
men  ne  went  on,  on  the  point  of  law,  toargne  "  that  the  vessel  could  not  be  considered 
to  be  equipped  until  fully  provided  with  men«nd  arms."  Mr.  Jastice  Coltman  then 
said,  "  He  did  not  go  along  with  the  learned  counsel ;  the  act  of  Parliament  expressly 
made  a  distinctionDetween  fitting  out  and  arming."  Now,  my  lord,  that  certainly,  U 
it  oonld  be  taken  as  a  decision,  goes  a  long  way  to  explain  the  soTButh  section  of  the 
foreign  enlistment  act ;  at  all  events  it  disposes  of  the  question  which  has  been  very 
often  mooted  and  very  much  discussed  before  your  lordshipe,  whether,  in  the  first  place, 
fitting  out  and  arming  were  not  the  aame  thing ;  and  whether,  in  point  of  fact,  if  there 
were  a  fitting  out,  it  must  not  be  an  armed  one.  Bat  it  appean  to  me  that  Mr.  Jostloe 
Coltman  lays  it  down,  that  fittiuE  ont  Bveeael  and  arming  a  vessel  are  two  distinct 
tbiuzs.  I  will  read  such  parts  of  ^summing  upasbear  upon  this;  he  says:  "There 
are  tliree  separate  charges  in  the  indictment'" 

Mr.  Bakom  Coaknxll.  What  yon  are  reading  &om  Is  not  the  flitl  transcript,  as  I 
understand  yon. 

Mr.  LoGEE.  No,  my  lord. 

Mr.  Bakon  ChXnneix.  The  corporation  employed  a  short-hand  writer,  whose  report, 
as  I  understand,  you  are  reading. 

Mr.  IiOCKE.  This  is  not  &om  the  corporation  report ;  this  is  from  what  I  have  obtained 
from  the  Times  newspaper,  but  I  use  it,  aft«r  what  feU  from  the  lord  chief  baron  the 
other  day.  He  said  he  could  consult  Mr.  Qaron  Martin  upon  this  question,  Mr.  Baion 
Martin  havine  been  eugaged  in  this  case.  If  what  I  state  now  fr^m  the  report  in  the 
Times  shauld  be  incorrect,  there  is  no  doubt  that  Mr.  Baron  Martin  would  set  it 
.li^t. 

Lord  Choef  Bason.  Mr.  Baroh  Martin  is  not  here. 

Mr.  Locke.  Ko  ;  bnt  your  loidship  stated  the  other  day  that  you  oonld  confor  with 

Lord  Chief  Babon'.  The  oply  way  in  which  such  materials  oonld  be  oaeAillv  pr»- 
Rent«d  to  the  court  as  an  authority  wonld  be  by  the  learned  jndge  who  was  then  a 
oonnsel  in  the  case,  refivshin^  his  memory  and  telling  the  court  what  he  oousideied 
was  the  deciaion  in  that  case,  if  there  vraa  any. 

Mr.  LocKZ.  Perhaps  yonr  lordship  will  allow  him  to  refresh  his  memory  from  this 
statement. 

Lord  Chief  Baicon.  What  I  said  vras  this :  send  the  materials  to  Mr.  Baron  Martin, 
beoanse  it  Is  In  vain  to  present  them  to  us ;  we  know  nothing  about  it,  and  you  can 
hardly  snppose  that  we  shall  oommunicate  with  Mr.  Baron  Martin,  putting  him  In 
poascoeioD  of  tbose  materials,  and  asking  him  to  form  an  opinion  upon  them. 

Hr.  LoCKx.  There  were  three  separate  charges  in  the  indictment,  first,  enlisting 
Kdlors;  second,  enlisting  soldiers ;  and  third,"  (which  Is  the  most  important,)  "fitting 
ont  a  vessel  with  the  lnt«nt  to  employ  itfor  warlike  purposes  against  the  King  of  Naples. 
A  good  deal  had  been  said  with  regard  to**^"  ™#.»».t5n».  ^f*\^  ^^.t  Ari>A*.i-i».»Ant-  Kn*  a* 
tneeent  be  should  tell  them  that  i/they  w 
the  purpose  of  eommitting  hostilities  agal 
so  fw  carried  ont  as  that  by  patUng  the  i  

LoBD  Chikk  Babon.  Tou  are  now  only  reading  from  tte  Times  newspaper.  .._  . 
the  first  time  snch  a  thing  has  been  attempted  in  this  court. 

Ur.  LctCKZ.  There  are  only  tl^ree  more  Ones,  my  lord.  .  , 

r    -iz^dbvLjOOglC 
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Mr.  Babon  Brakwxli.  I  thtok  ft  veiy  objectionabk.  If  tbftt  Is  to  b«  read,  every 
newspaper  report  ia  eqnallj  entitled  to  be  nad  in  soooit  of  joitice. 

Mr.  iJocEK.  I  have  endeavored  to  get  tbe  ehort-luuid  wiittrs  note,  bnt  nnfiutniiatelr 
I  have  not  been  able. 

LoBD  Gbixf  Babom.  Tou  eee  it  is  not  because  von  hare  endeavored  to  get  what 
is  good,  tint  therefore  we  are  to  pnt  np  with  BometDing  that  ia  not  good. 

Mr.  Locxz.  Then  I  will  tub  tbia  as  my  own  aignment.  "  If  the  ohject  woa  to  be 
carried  ont  as  that  by  patting  the  armament  on  board  she  would  have  been  ready  to  go 
Into  action,  that  wonld  be  qnito  aufSoient." 

LORb  Cfincir  Babon.  Wliat  yon  are  doing  Is  this,  yon  an  insinnating  to  tu  that  that 
was  what  the  learned  Judge  ruled ;  that  is  the  object  of  using  that  mnunent.  It  is 
really  doing  the  aonie  thins  that  yon  object  to  as  having  been  done  in  the  case  of  the 
Alexandra,  that  ia,  protending  to  do  one  thing  and  doing  another. 

Mr.  LOCEK.  I  ncderetood  your  lordship  this  morning  to  say  that  any  opinion  enireieed 
in  clear  language  that  might  throw  lignt  upon  this  subject  wonld  be  welcomed  by  Tonr 
lordship,  from  whatever  sonrce;  and!  am  certain  that  yonr  lordship  has  thronKhont 
the  whole  of  this  case  relaxed  the  striot  lules  with  regard  to  aigning  cases  <n  this 
descriphon. 

Mr.  Baron  Bramwell.  That  is  like  saying,  that  iuv  lord  has  done  what  is  wrong, 
as  I  nnderstand. 

Mr.  LocKX.  A  qnestlon  certainly  arose  Id  the  first  instance,  whether  what  was  said 
in  Parliament  should  be  nsed,  and  it  was  used;  but,  however,  I  will  not  dwell  further 
npon  the  subject,  I  was  only  anxious  t«  call  your  lordships'  attention  to  the  opinioa 
or  a  learned  judge,  who  had  the  qne«tion  before  him  for  the  first  time,  and  who  w^ 
•saiBted  by  Mr.  Justice  Manle. 

Now,  my  lord,  I  will  refer  to  that  tiook  of  Ur.  Gibbs,  of  which  yonr  lordship  has 
spoken  so  favorably,  and  your  lordshipe  will  find  him,  after  folly  considering  the 
qoestion 

Lord  Chief  Baron.  Are  yon  propowng  to  give  his  opiniont 

Ur.  LocKB.  I  mean  merely  tfi  qnoce  what  be  says  witn  regard  to  eqnipment. 

Lord  Cbibf  Babok.  Yon  can  bar^  qnote  that. 

Ur.  LocKX.  Very  well,  my  lord,  llien  I  will  call  one  matter  to  your  lordship's 
attention,  with  respect  to  the  coarse  that  has  been  pnrsned  in  these  matters  by  the 
American  government;  and  perhaps  I  should  lie  allowed  to  read&om  Mr.  Qibba's  book, 
not  his  opinion,  but  an  extract  from  a  senate  document  of  the  first -and  second  eeasions, 
thirty-fourth  Congress,  page  238.  Now,  nw  lord,  that  relates  to  a  vessel  called  the 
"UaniT,"  and  brings  us  down  to  the  year  1855,  during  the  Crimean  war,  and  Inse  it  to 
show  the  oonrse  that  is  pursued  in  the  United  States,  and  also  to  show  that  if  the 
defendants  in  this  case  hsd  chosen  to  act  openly  in  the  first  instance,  and  had  explained 
what  their  abject  was,  and  bed  shown  that  that  object  was  an  innocent  one,  the  vessel 
wonld,  of  conree,  have  been  at  once  released.  Now,  this  was  the  seizure  of  the  Maory, 
in  the  year  1855,  by  the  American  government,  on  the  information  of  Mr.  Crampton,the 
English  minister.  He  stated  that  he  had  reason  to  believe  that  she  was  being  fitted 
ont  for  the  Russian  service,  and  that  other  vessels  were  in  progress,  intended  to  inter- 
cept the  mails  between  Liverpool  and  Boston.  It  appears  that  the  Uaury  had  on  board 
at  the  time  fourteen  guns,  mnskete,  Bide  arms,  ammunition,  and  timber,  la  that  caae 
the  vessel,  at  all  events,  was  libelled,  and  was  placed  in  chnrgeof  the  marshal,  ^I  use  this 
to  show  that  tbe  vessel  m  that  case  wa«  actually  seized,)  hot  upon  an  explanation  b^ng 
given,  the  vessel  was  set  at  liberty  with  tbe  full  aanctioa  of  the  English  consuL  How, 
my  lord,  if  they  had  chosen  to  give  an  eiplwiation  in  the  present  case,  a  similar  resnlt 
might  have  followed  if  the  purpose  had  been  an  innocent  one,  therefore  we  have  a 
riuit  to  assume  that  no  such  explanation  conid  have  been  given. 

1  should  like,  before  I  sit  down,  to  make  one  or  two  observatjons  with  regard  to  the 
summing  np  of  the  Seamed  lord  chief  baron,  and  that  only  with  respect  to  what  has 
fallen  from  his  lordship  in' the  course  of  this  argument,  namely,  that  he  had  no  infor- 
nMtion  given  him  In  t&ia  case  with  reference  to  what  was  tlie  question  which  was  to 
be  decided. 

Lord  Cbjeb  Barok.  I  did  not  say  no  information  was  given  about  the  matter 
atoll. 

Mr.  LooKB.  No  information  as  to  what  the  point  was  upon  which  the  counsel  ta 
the  Crown  wonld  rely  in  the  explanation  of  the  foreign  enlistment  acL  Now,  my  Imd, 
I  wish  to  refer  your  lordship  to  what  fell  from  tiie  late  attorney  general  in  opening 
this  case. 

Lord  Chikf  Baron.  To  what  paffe  are  yon  referrlngl 

Mr,  Locke.  I  will  refer  your  lordahip,in  the flratpl^e, to  pageG,*  wherethe  learned 
attorney  general  states  to  tbe  jury  what  this  information  is;  that  it  is  a  proceeding  ibr 
forfeiture ;  and  he  tben  cit«e  the  act  of  Parliament,  and  then  describes  all  the  persons 
who  are  connected  with  the  tranuaction ;  and  he  states  wliat  the  object  of  the  act  of 
Poriioment  is,  namely,  to  enforce  tbe  observance  of  neutrality  in  the  event  of  wat 
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between  atatea  with  each  of  whom  thia  eonntry  might  bAppen  to  be  in  Meodly  relo- 
tiona.  He  cl««rl7  atatea  the  abject  of  the  set  of  ParliiimeDt,  naiuel)'-,  for  the  pnrpose 
of  enforcing  upim  the  anbjecta  of  thia  couutry  that  neutrality  nbioh  is  for  the  benefit 
of  tbe  commoii  weal  of  the  □ution.  He  then  goes  on  to  describe  wliat  had  been  done 
■with  respect  to  this  veMel.  He  then  eaya  at  page  11,*  "I  think  you  will  find  that  the 
veastil,  oa  a  hall,  is  complete.  The  masts  art  in,  and  were  in  at  the  time  of  the  seizure, 
becaaae  tlie  veaael  has  Terj'  properly  remained  from  that  time  to  the  nreaeut  in  the 
u  which  she  was  tiiuud  at  the  time  of  the  aeiznre.    Tbe  hull  is  comploto,  the  n 


boiler  wae  iu,  but  I  thiofe  the  GtCiugs  of  the  boiler  were  not  complete.  At  njl  events, 
gentlemen,  the  vessel  had  proceeded  ao  far  that  there  seemed  to  be,  and  I  believe  there 
was,  no  (iifflcnltj-  whatever  in  determining  that  tlie  deatiofttiou  of  the  vessel,  in  whut- 
ever  qnartsr  of  tlie  world  it  was  intruded  she  ahbnld  bo  employed,  was  li  warlike  Aee- 
tinatiou.  Now,  gentlemen,  that  brings  me  to  the  next  step  in  tneae  proceedings.  The 
saiiure  having  been  made,  it  then  became  the  duty  of  tbe  attorney  general  to  file  an 
information,  that  is  to  say,  to  make  a  certain  statement,  in  proper  form,  of  the  gronnds 
upon  which  the  seiiuro  liad  taken  place,  and  upon  which  the  legality  and  justice  of 
the  seiiuro  was  intended  t«  be  rested,  and  whidh  were  to  be  relied  on  to  warrant  the 
forfeiture  which  is  sought  in  the  present  proceedings.  That  information  is  based  on . 
the  section  to  which  I  will  direct  my  lord's  attention  rather  than  yours,  the  seventh 
section  of  the  foreign  enlistment  act.  3'he  Loks  C-aiw  Baron.  I  have  read  it  just 
now.  The  Attobio^v  Oenerai..  The  information,  as  mv  lord  knoivs,  by  this  time  is  a 
very  voluuiinuns  document.  In  truth,  neither  you,  gentlemen,  nor  anyone  else,  unless 
my  learned  friends  on  the  other  side  tldnk  proiier  to  embark  m  the  affair,  no  one  need 
trouble  thoniaelvee  about  the  lengthy  information  or  the  multitude  of  connts  contained 
in  the  document.  Tho  nnmber  of  connta,  as  my  lord  will  nndcrstand,  ia  rendeted 
necessary,  or  prndent,  at  all  events." 

LiiitD  Chief  Baiu)n.  What  is  the  object  of  reading  this? 

Mr.  LoCKB.  To  show  that  the  exact  question  was  raised  at  the  trial. 

Lord  Cucef  Bakuk.  Come  at  once  to  where  that  point  arises.  Yon  need  not  t«ll 
ns  that  the  attorney  general  told  the  jury  that  there  were  ninety  odd  counts,  and 
only  eight  to  whicji  attention  need  be  paid. 

Mr.  LocKK.  It  is  part  of  the  sentence  t«  wbieh  I  wish  to  call  yonr  attention.  "The 
nnmber  of  conntn  is  rendered  prudent,  or  necessary  stall  events,  by  the  very  uunierons 
words  of  deacTiption  of  the  violation  of  the  ptatnte  which  occur  in  the  section  on  which 

hORo  Chief  Baron.  I  believe  we  know  by  this  lime  all  the  act  by  heart. 

Mr.  LocKB.  Yea;  but  what  I  am  upon  is,  that  that  information  which  we  all  of 
OS  have  now,  was  conveyed  to  your  loidship  at  the  time  of  the  trial  by  tho  late  attor- 
ney general. 

Lord  Cicief  Baron.  Nobody  donlited  that.  I  am  not  aware  that  anything  has 
fiillen  from  anybody  expreeeing  any  doubt  abont  it. 

Mr.  IiOCKK.  Xnnderatood  your  lordship  not  only  to  express  doubt,  bnt  to  state  that 
there  itas  no  single  proposition  laid  down  by  the  late  attorney  general  by  which  your 
lordship  cunid  understand  what  it  wsa  that  the  Crown  intended  to  rely  on. 

Lord  Ciiifjt  Barox.  Nothing  of  the  hind.  Yoa  iiavo  totally  mi snndeiHtood.  I  did 
not  say  no  single  proposition  oiany  kind  was  laid  down,  but  that  the  attorney  ^eni^ral 
diit  not  stnte  any  distinct  proposition  of  law  apart  from  the  matter  that  was  before 
ns,  so  as  to  enable  ns  to  determine  what  he  took  to  be  tbe  real  meaning  of  the  act. 
,  Noneof  tliose  distinctions  that  have  been  taken  since  were  ever  laid  before  the  jury  or 
me,  and  as  I  have  observed  again  to-day,  the  attorney  general  did  not  mention  if  there 
were  any  distinction  between  tho  words  "equipj."  and  "fumiah,"  and  "fit  ont."  He 
did  not  say  one  syllable  abont  it.  That  is  what!  have  aaid  tu-day,andit  ia  true.  From 
beKtuuing  to  end  you  will  not  find  in  the  attorney  general's  addrcea  to  the  jnry  u  dis- 
tinction drawn  between  one  word  and  tho  other,  so  as  to  call  their  attention  to  what 
connt  they  were  to  find  the  parties  guilty  of.  The  attorney  ceueml  aaid:  U|Kin  the 
iiicts  I  shul  prove,  nuder  the  seventh  section  of  tho  foreign  enlistment  act,  you  ought 
to  find  the  defendants  guilty.  Thst  is  a  very  distinct  proposition,  and  tborv  is  no 
doubt  he  laid  that  down;  but  that  gives  no  light  as  lo  what  he  conaidere<l  to  he  the 
meaning  of  tho  act- 
Mr.  Locke.  Then  afterward  the  attorney  general  stated  he  should  not  merely  rely 
upon  the  "equipping,  furnishing,  fitting  oat,  oc  arming ;"  lie  stated  that  fitting  out  itud 
furnishing  were  two  distinct  things. 

Lord  Chikf  Baron.  But  he  did  not  say  how  they  differed  from  each  other.  Bcally, 
Mr.  Locke,  I  think  it  would  be  better  if  you  woul^  apply  your  observations  lo  the 
real  subject-matter.  I  never  said  anything  like  what  yoi-  "■ — i— •"  — "  ■I'l-"  -nn-,,^-,, 
general  laid  down  no  distinct  propoaitio"  ~' — '  " 
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defeodaate  were  liable  to  be  foaad  gailty  ander  tlie  foreiKQ  euliatment  Mst,  nnder  tbe 
circnmstwiceB  he  wonld  prove;  but  he  took  no  distiDctioQ  between  ODe  word  and 
uiotber,  between  one  meaning  of  the  act  and  another  meaning,  and  did  not  coll  the 
attention  of  tlie  jury  in  any  degree,  in  the  way  in  which  the  present  attorney 
general  called  our  attention  the  other  day,  to  the  meaning  of  the  act  applied  to  Tariona 
■nbjacta. 

Mr.  LocKB.  I  think  your  lordship  will  find  that  the  late  attorney  general  laid  down 
a  diatination  between  equipping,  fomiBhlng,  fitting  oat,  and  aiming,  and  aaid  that  if 
either  equipping,  famiBhiDg,  or  fitting  out  were  proved,  it  waa  aufllcieut;   and  yonr 


lonlBhin  will  find  he  clearly  laid  down  that  he  ahould  rely  iipon  the  attempt  to  do  «nj 
ona  of  those  thiugn,  and  should  oaU  upon  yoor  lordehip  to  leave  that  queetion  to  the 
jury.  Now,  my  lords,  certainly  the  loomed  attorney  general  did  not  in  his  opening  go 
on  to  diBtingoish  between  all  thoee  different  things,  equip,  fdmiBh  and  fit  out,  but  be 
Btated  to  the  jury  that  be  should  rely  upon  them ;  and,  my  lord,  the  course  token  by 
the  learned  attorney  general  was,  I  think,  the  oonree  wbioh  is  nsually  adopted.    A 


jury.    Now,  my  lords,  certainly  the  loomed  attorney  general  did  not  in  his  opening  go 
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the  learned  attofucy  general  was,  I  think,  the  oonree  wbioh  is  nsnally  adopted. 
oonnsel  does  not  say,  I  shall  give  up  a  certain  portion  of  my  case  in  opening  it;  he 
waits  to  see  what  the  dlstinctioos  are  which  are  taken  by  the  other  side,  and  then,  when 
the  other  side  have  taken  thoee  distinctions,  he  deals  with  them.  I  thinic  your 
lordship  will  find  that  the  late  learned  attoruey  in  his  reply  applied  himself  to  every 
one  of  thoee  distioctioue  after  they  had  been  rai«ed  by  Sir  'Hugh  Cairns ;  and  I  may 
refer,  as  an  eiempliilcation  of  that,  to  what  has  occurred  to-day.  When  my  learned 
friend,  the  Quouii's  advocate,  was  meeting  tbn  argument  of  Sir  Hiigb  Cturus,  yoni 
lordship  interiioscd  and  said  it  is  unucoeMory  tbat  yoa  should  argue  that  point  ;  that 
point  wa*  twcen  by  the  late  attorney  general,  and  I  ruled  with  him;  1  waa  of  hie 
opinion  at  the  trial.  That  was  hie  reply  to  Sir  Uugli  Cairns.  Bat,  my  lord,  this  qnee- 
tion  certainly  was  mooted  by  the  attorney  general,  and  was  relied  upon  by  the  attorney 
general,  that  the  attempt  to  commit  any  of  those  acts,  if  that  was  proved,  wonld  b« 
sufficient  to  bring  the  parties  within  the  act. 

LiUKD  Chief  Bahon.  No  one  doubted  that, 

Mr.  Locke.  That  point,  I  snbmit,  waa  not  put  to  the  jury  by  your  lordship  in  a  way 
in  which  they  could  understand  it. 

Lord  Csikf  Bakon.  That  yon  can  aay  what  yon  like  abont. 

Mr.  LOCKK.  And  that  ia  one  of  the  grounds  upon  which  tbia  Etde  was  obtained, 
namely,  that  the  attempt  to  commit  any  of  those  acta  waa  not  put  to  the  jnir  by  yonr 
lordship.  1  certainly  have  read  the  summing  up  as  caiefdlly  as  I  oonld,  and  I  do  not 
see  iu  any  part  of  it  where  that  question  was  put  to  the  jury ;  and  if  so,  my  lord,  I 
should  submit  that  upon  that  ground  alone  wo  should  be  entitled  to  a  new  trial.  It 
will  be  unnecoaaary  for  me  to  go  into  all  the  arguments  that  were  used  throughout 
your  lordship's  summing  up  ;  that  has  been  done  ny  the  learned  attorney  general  and 
by  thoee  who  have  preceded  me ;  but  what  I  wish  to  call  Che  attention  of  the  court  to 
is,  that  those  questions  were  raised  by  the  counsel  for  the  Crown  in  the  case,  that 
they  were  brought  to  your  lordship's  attention,  and  that  having  been  so  brought  to 
your  lordship's  attention,  they  were  not  submitted  to  the  jury,  or  not  submitted  to  the 
jury  in  such  a  way  as  that  the  jury  comprehended  what  were  th^  issues  left  to 

My  lords,  I  submit  in  this  case  that  the  iuformstion  which  has  been  brought  by  the 
attorney  geueral  has  been  clearly  sulMtontiatod,  that  the  defendants  in  this  ease  have 
been  clearly  brought  within  the  seveuth  section  of  the  foreign  enlistment  act,  that  they 
have  been  abowu  to  have  equipped,  furnished,  and  fitted  out  the  vessel  up  to  a  oertain 
poiut,  within  which  point  are  conlained  sufficient  elements  to  show  that  it  was  a  ves- 
sel fitted  out  for  the  parposee  of  war;  I  likewise  submit  that  it  is  clearly  shown — and 
about,  th^t  there  appears  to  be  no  contest  now,  I  believe,  in  the  case — that  that  vessel 
was  fitted  out  for  the  Confederate  States  and  to  make  war  sgoiust  the  federal  States. 
At  Liverpool,  provioualy  to  the  time  at  which  these  transactions  were  going  on,  vessels 
had  been  fitted  out  in  the  same  way  that  the  Alabama  liad  been  fitted  out,  and  it  waa 
supposed,  I  uresnme,  at  the  time  that  vessel  was  fitted  ont,  that  the  mode  in  which  the 
parlies  acted  was  not  contrary  to  the  provisions  of  the  act  of  Parliament.  A  similar 
attompt  was  made  in  the  case  of  this  vessel,  but  it  was  stopped,  and  the  queetion  is, 
wliether,  in  point  of  fact,  it  can  be  said,  Oh,  vou  stopped  it  too  soon :  something  more 
ought  to  have  been  done  to  the  vessel  to  enable  vou  legally  to  stop  it  and  to  seiie  the 
vessel.  I  submit,  i]^-  lords,  that  ail  the  facts  witn  referouce  to  the  vessel  show  what  it 
was  intended  for.  There  is  no  question  for  whom  the  vessel  was  to  be  built;  there  is 
uo  question'  whatever  as  to  the  use  it  was  to  be  put  to ;  but  it  rests  upon  the  narrow 
l>oint  raised  by  my  learned  friend  Mr.  Alellish— and  that  was  why  I  was  anxious  par- 
ticularly to  oall  your  attention  to  the  poeition  which  he  took,  namely — whether  what 
ha<l  been  then  done  to  the  vessel  could  amount  to  an  offense.  With  regud  to  the 
intent  he  says  nothing ;  but  the  intent,  as  I  should  submit  to  yonr  loid^ps,  governs  the 


whole  of  the  transaction  in  sucji  a  way  as  to  make  it  utterly  impossible  for  the  defend- 
—its  to  say  that  they  are  not  within  the  provisions  uf  the  statute. 
Uy  lords,  it  is  hardly  neoeosary  for  me  to  repeat  that  this  ia  a  most  important  qawtion 
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fbr  joja  lordshlptf  ooluideTation ;  it  is  not  merel;  aa  bnportaat  question  as  ref^arda 
this  uarticnlar  oaae,  but  it  is  ou  important  qaeetion  for  this  Dation  to  know  whetlier  or 
not  the  Crown  is  to  be  tliat  portion  of  the  coDstitatiou  n-liich  is  to  declare  whetlier  or 
not  there  sbsll  be  war  between  tliis  conatry  and  foreign  states,  or  whether  any  man 
-who  chooses  for  his  own  purposes,  and  to  put  uionsy  into  his  own  pocket,  ehall  be  at 
libert;  to  endanger  the  peace  of  this  realm  and  t«  bring  ns  in  contact  with  foreign 
nations.  That  is  the  real  question  in  this  case,  and,  put  in  that  light,  it  is  a  most 
important  one.  Viewed  with  reference  to  Uesars.  Fawcett,  Prraton  and  Company,  as  I 
have  giud  befure,  I  do  nut  think  that  it  is  on  important  case  at  all.  The;  havB  bnilt 
this  vessel  for  the  Confederate  States,andthereisnodonbt  that  as  they  have  proceeded 
in  building  this  vessel  they  have  been  lemnnerated  for  the  expense  they  Lave  been 
put  to  and  for  their  labor.  That,  I  believe,  is  the  conise  which  is  always  adopted,  and 
therefore  the  question  which  your  lordships  have  to  decide  is  a  question  of  importance 
as  on  international  qaestion,  and  not  a  question  of  importance  as  regoids  those  persons 
wlio  are  the  defendants  in  this  case. 

Mr.  JoKKS.  My  lord,  1  am  on  the  same  side,  and  I  propose  to  offer  yonr  lordships  a 
few  observations  on  the  construction  of  this  act  of  Parliament,  or  rather  of  the  seventh 
section  of  it.  Although  the  remarks  which  have  been  made  and  the  information  which 
has  been  brought  before  your  lordships'  attention  has  been  very  important,  I  need  not 
say  that  the  question  reoMv  centers  upon  the  construction  of  a  few  words  of  this  section 
of  the  act  of  Parliament.  Vonr  lordships  have,  no  donht,  been  very  materially  assisted 
by  the  very  able  arguments  which  have  been  addressed  to  yonr  lordships.  Bnt,  oflei 
ail,  those  arguments  have  principally  been  addressed  to  yonr  lordships  for  the  purpose 
of  enabliug  vou  to  put  a  construction  npou  the  seventh  section  of  the  act  of  ParUament. 

Now,  my  lords,  I  assume,  for  the  pnniose  of  my  argument,  that  there  was  such  an 
intention  as  is  prohibited  by  the  seventh  section  ;  ana  allowing  this  assumption,  I  say 
the  questions  arising  on  this  rule  resolve  themselves  into  the  single  question,  What  is 
the  meaning  of  these  words  in  the  informatiou  and  in  the  act  ol  Parliament,  "equip, 
furnish,  and  fit  out  T" 

Lord  Chief  Badon.  I  should  say  that  the  act  uf  Parliament  is  directed  aeaiust  oer- 
t^n  acts,  and  then  that  the  attempt,  the  endeavor,  the  aiding,  and  the  assisting,  ard 
made  penal  as  well  as  the  act  itsel£ 

Mr.  JO^RS.  Yes,  my  loiii. 

Load  Chikf  Baron.  The  act  of  Parliament  is  directed  against  doing  certain  things 
at  a  certain  place  with  a  certain  intent. 

Mr.  Jones.  Yes,  my  loid. 

Lord  Chief  Baron.  The  place  is  some  port  in  this  country ;  the  iut«nt  is  (beoaose 
the  transports  and  store-ships  were  given  np  ab  the  trial)  "to  craise  or  to  commit  hos- 
tilities." 

Hr.  Jones.  To  be  employed  for  the  purpose  of. 

Lord  Chief  Baron.  Then,  the  qnestion  Is,  What  is  the  aott  That  depends  upon 
vhat  is  the  meaning  of  "  to  equip,  to  fit  ont,  or  to  furnish." 

Mr.  Jonbb.  That  is  precisely  the  way  in  which  it  stmck  my  mind. 

Lord  CniBr  Baron.  And  too  much  stress  must  not  l>e  laid  upon  any  one  part  of  it. 
You  must  not  say  that  I  prove  the  intent,  and,  therefore,  whatever  was  done  with  that 
intent  was  unlawful,  whether  it  was  within  the  precise  words  of  the  act  or  not,  or 
whether  it  was  meant  to  be  done  somewhere  else.  The  crime  that  is  created,  the 
oifense  that  is  made  by  the  act  of  Parliament,  is  doing  certain  matters  in  a  port  of  this 
country  with  the  intent  to  ornise  or  commit  hostilities- 
Mr.  Jones,  Yes,  my  lord. 

IjORd  Chief  Baron.  Then,  I  apprehend,  tbe  only  doubt  that  can  exist  is,  what  is 
the  meauiug  of  these  words  as  applied  to  the  subject, "  to  equip,  to  &t  out,  or  to  furnish." 

Mr.  JoKEB.  That  is  the  way  in  which  I  ventured  at  the  outset  to  present  it  to  your 
lordships,  and  that  is  the  point  to  which,  as  I  humbly  observed,  the  matter  must  at  last 
b«  broQgtt  round. 

Lord  Civef  Baron.  The  intent,  without  the  act  or  the  attempt  to  commit  it,  can  be 
nothing. 

Mr.  Baron  Bramwell.  You  must  not  lose  sight  of  tbe  way  in  wliich  the  attorney 
general  pat  it,  which  I  understood  to  be  this :  that  if  there  is  a  thing  with  on  intout 
that  it  eliaU  iMt  employed  for  the  service  of  a  foreign  prince 

Ur.  ArroHKET  Gekeuai..  I  rely  emphatically  upon  this:  that  the  ship  should  be 
employed  by  a  foreign  prince  to  cruise,  and  not  go  straight  &om  the  equipment  to 

Hr.  Jones.  I  understood  the  lord  chief  baron  to  mean  that — in  short,  I  was  going  to 
ask  his  lordship  to  vary  the  expression  if  it  did  not  mean  tliat. 
liORD  Chief  Baron.  I  meant  merely  to  point  out  that  there  are  three  matters  neces- 

nto  constitute  the  offense.    The  nlieuse  may  be  either  doing  the  thing  or  attempting 
a  it.    But  supposing,  which  perhaps  may  be  the  most  convenient  way  to  have  a 
distinct  notion,  you  limit  it  to  the  act  ileelf. 
Mr.  Jo.NEe.  Say  "equipped." 


jdbyGoOglC 


420  CLAIMS  AGAINST  OBEAT  BBITAIN. 

LoBD  Chief  Babon.  Then  there  must  be,  Irt,  an  eqnipmeDt  Id  aport  of  this  conntry, 
kdA,  Sd,  It  miiat  be  with  the  intent  denonuced  bf  the  net  of  Parliament. 

Mr.  Jones.  Precisely  so.  If  I  may  any  bo,  the  offense  rnnut  include  the  combinatiiia  of 
these  two  elementR,  ot,  iu  other  words,  it  ia  the  combination  of  these  two  elements 
«b)cli  constitutes  the  offense. 

Now,  my  lords,  I  have  Mid  that  for  the  porpose  of  my  kt^nment  I  take  for  gnuited 


firehendine  the  words  fLimish  or  fit  out.  Now,  lookiog  merely  to  the  act  of  Farliaiuent 
tself,  and  looking  particnlarly  to  one  of  the  sections  of  the  a:Ct  of  Parliament,  namely, 
tho  eighth  section,  (which  hns  been  appealed  to  by  Sir  Hugh  Caims  as  throwing  a 
flood  of  light  apon  the  act,)  for  tlie  imrpoae  of  interpreting  the  soTenth  section,  I  sub- 
"  ']  yonr  lordships  tbat  this  eighth  section  contemplates  two  species  of  possible 
...  _._^ — !_.. —  _..  .-  _  .^  — J .  __ti_i  J.  3 .  forbid,  and  it 


equipments  for  the  sole  purposes  of  war.  I  do  not  recollect  whether  that  is  the  precise 
expression. 

Mr.  Baros  Chaknbll.  No,  it  is  not. 

Mr.  Jones.  "  An;  equipment  for  war."  The  precise  expression  is,  any  oqnipment  foi 
war.  Now,  my  lords,  when  the  act  uses  the  expression  "equipped"  in  the  seventh  sec- 
tion, yunr  lordships  will  notice  that  it  does  not  use  in  that  secHon  the  word  "equipment" 
in  that  sense  auA  with  that  specific  distinction  which  it  ascrilies  to  "  the  equipment  for 
war"  which  is  contemplated  by  the  eighth  Hectiou;  and  for  very  good  reasous,  liecaase 
it  Is  very  ea«y  to  understand  how  there  may  be  an  eqnipment  tor  other  than  purposes 
of  wnr  before  the  vcsst^l  is  brought  into  the  condition  of  a  ship  of  war,  and  how  there 
may  be  an  equipment  for  other  than  purposes  of  vrar  after  the  vessel  has  t>een  brought 
into  the  condition  of  a  ship  of  war;  bat  the  equipment  forbidden  is  thnt  which  is 
described  as  an  "equipment  for  war."  The  way  iu  which  I  nso  that,  and  the  amnner 
in  which  I  consider  that  that  seclion  does  throw  a  flood  of  light  ujran  tlie  question,  is, 
that  inaeniucb  as  yon  have  by  the  words  of  that  section  an  equipment  tipscribed  as  nn 
"  equipment  for  war,"  inasmuch  as  you  have  the  term  "  equipment "  used  in  the  seventh 
section  without  any  such  limitation,  yon  mnst  see  that  the  legislature  had  in  its  con- 
templation two  species  of  equipments;  and  the  areument  is  cli-nchcd,  if  I  may  be  per- 
mitted to  say  so,  hy  the  use  iu  the  seventh  section  of  the  disjunctive  coDJunction.  Wtien 
you  see  nsetl  in  the  seventh  section  "equip  or  ami,"andwhen  you  sec  used  in  tho 
eighth  section  "  equipment  for  war,"  yon  have  in  effect  iu  the  eighth  section  an  expan- 
sion of  that  expression  "  arm"  in  the  seventh,  and  read  bv  the  light  of  tlie  eighth  sec- 
tion the  seventh  section  says;  "If  any  one  shall  equip, a sliip  for  the  purposes  of  nari- 
gatiou,  or  for  the  purposes  of  war,  with  tho  intention,  Ac,  the  ship  shall  be  forfeited." 
80  that,  the  prohibited  intention  being  present,  the  equipping  for  tlio  purposes  of  navl- 
^tion,  whicn  aids  the  execution  of  that  Intention,  is  ns  mucn  forbidden  as  arming  is. 
The  term  "  arm,"  as  used  in  the  seventh  section,  is,  in  effect,  the  same  thing,  or  at  all 
events  part  of  the  same  thing,  which  is  included  iu  the  oxpruesioi)  ''  arm  for  the  pur- 
poses of  war,"  nsed  iu  the  eighth.  Now,  my  lords,  passing  from  the  eighth  section  to 
the  seventh  section,  if  you  look  at  the  provision  with  respect  to  the  equipment  which 
is  spoken  of  in  the  seventh  section  as  tlie  equipment  of  a  transport,  yon  will  lind  that 
the  equipment  of  a  transport  does  not  suppose  an  equipment  for  the  purpose  merely  of 
navigation,  as  distinguished  from  an  equipment  which  would  enable  the  transport, 
when  eqnipi>ed  as  contemplated  by  the  net,  to  cruise  or  commit  hostilities.  The  words 
"  equip,  ftimisb,  and  fit  out "  are  applied  not  to  a  ship  of  war,  or  to  a  ship  which  is  to 
cruise  or  commit  hostilities,  bnt  they  arc  applied  to  a  ship  which  isnot  tocmisu,  whiph 
is  not  to  commit  hostilities,  bnt  which  is  to  act  as  a  trnusport  or  atore-ship.  When, 
therefore,  jou  have  Rot  the  word  equip  for  the  purjiose  of  a  transport,  iu  reality  yon 
■- —  a  distinctive  application  made  of  that  term  "equip"  in  the  seventh  s""'^'""'    " 


miiorting  a 
ash ion.    Ai 


equipment  other  thou  an  equipment  for  a  hostile  pnrpose,  or  in  a  hostilo 


y  lords,  although  it  is  true  that  the  structure  of  the  vessel,  its  capa- 
bilities, its  adaptation  to  the  purposes  of  war  are  very  important  to  bo  consid'-red  when 
the  intention  is  in  qnestion,  yet,  if  you  grant  the  intention,  there  isno  nso  whatiivorin 
Inquiring  as  to  whether  or  not  tJie  structure  of  the  vessel  is  such  as  to  make  it  capable 
of  being  adapted  for  the  purposes  of  war.  If,  indeed,  the  structure  were  such  as  that 
it  could  not  b«  nsed  ss  a  transport,  Ibr  instance,  or  could  not  be  used  for  a  cruiser,  or  to 
commit  hostilities,  that  would  negative  the  intention ;  bnt  granting  the  intention, 
which  of  course  could  not  be  granted  nnless  the  vessel  were  of  a  structure  which  would 
suit  it,  and  the  possibility  of  its  being  executed  by  the  stmctnre  in  question,  the  kind 
of  structure  is  not  material ;  the  intention  t>eing  present,  the  question  really  is,  whether 
the  words  "  oquip,  furnish,  and  fit  out "  can  bypossibilitj  ostend  to  anything  more  than 
.an  equipment  for  the  purpose  of  navigation.  I  address  to  your  lordships  those  oliserva- 
tions  with  reference  merely  to  the  words  which  are  found  in  the  act.    I  cannot  help 
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tliinbiiig  tiiat  when  yon  find  wordain  an  actofPiulIament  capable  of  being  interpreted 
so  aa  to  make  the  ntiole  act  couaisteut  and  intellioble,  tliat  ib  a  far  Diore  valuable  teat 
thau  a  discursive  inquiiy  aa  tu  what  tlie  poliu;  of  the  H<:t  may  be.  If  ;uu  cau  see  that 
R  word  ia  used  in  one  soctioD  which  ie  cnusiatoDt  with  its  interpretation  in  a  fixed  sense 
in  that  section,  and  which  ie  consistent  with  its  interiiretation  in  that  sense  m  other 
•ectioiiB  of  the  act,  (saj,  in  one  other  secttou  of  the  act,)  it  ivould  require  a  great  deal 
indeed  to  show  yon,  either  from  ooiijecture,  or  from  considerations  of  policy,  or  from  any 
consideration  except  some  alwurdity  or  repuguoucv,  that  it  sbould  not  be  accepted  ia 
that  fixed  sense,  which  I  venture  to  call  the  natnral  sense. 

I  shall  presently  offer  to  your  lordships  on  obuervatioD  or  two  with  regard  to  the 
policy  of  the  act,  bat  1  dwell  for  a  moment  npon  the  observation  that  the  quality  of 
that  ''equipping,  furnishing,  and  fitting  out"  is  only  material  when  the  intention  is  in 
question.  When  the  intention  is  in  question  you  look  to  see  whetlier  or  not  the 
Btructiire  of  the  vessel  is  such,  or  the  fittings  of  the  vessel,  so  to  speak,  are  sacb  as  to 
reooDcite  and  make  the  structure  of  the  snip  compatible  with  the  existence  of  the 
intention,  and  I  insist  that  to  say  the  equipment  must  be  an  equipment  for  pnrposo* 
of  war  is  to  confound  the  quality  of  the  equipment  with  the  purpose  of  the  equipment, 
and  I  insist  that  the  objection  that  the  equipment  must  be  a  warlike  equipment,  that 
is  to  say,  an  equipment  for  the  purposes  of  war,  is  a  disguised  repetition  of  the  ohjeo- 
tion  that  the  ship  must  l>e  armed  besides  being  equipped! 

Now,  my  lords,  granting  that  an  equipment  for  the  purposes  of  navigation  is  the 
equipment  contemplated  and  prohibited  by  the  act,  the  next  question  is,  What  is  an 
equipment  for  the  purpose  of  navigation  f  or,  otherwise  expressed.  What,  again,  is  the 
nieauing  of  these  wonls  "equip,  furnish,  and  fit  outf"  Of  course  they  are  not  to  be 
eonstmed  etymologically.  The  question  is  whether  they  are  compatible  with  the 
leasouable  interpretation  assigned  to  them.  Now,  my  lords,  I  do  not  think  it  is  nccca- 
eory  for  the  purpose  of  this  case  or  for  the  purpose  of  this  argument  to  consider 
whether  or  not  those  words  "  equip,  furnish,  or  fit  out"  must  be  such  or  are  such  as 
relate  exclusively  to  the  structure  of  the  vessel,  or  whether  they  must  be  ancillary  to 
an  existing  vessel  or  ancillary  to  the  structure  of  the  vessel;  I  apprehend  it  is  not 
necessary  in  any  point  of  view,  but  I  apprehend  it  is  eminently  not  necessary  here, 
because  I  should  say  if  that  question  liad  to  be  considered  when  you  have  the  engines 
in  the  vessel,  or  partly  in  the  vessel,  surely  that  is  a  fumishiug  of  an  existing  sCruc- 
tare;  wheu  you  have  the  cooking  apparatus  surely  that  is  a  fitting.  But,  however,  it 
is  not  necessary  for  my  purpose  to  consider  that;  it  is  snfBcient  for  me  to  oonsider 
what  is  on  equipment  such  as  is  contemplated  by  the  act. 

Now,  my  lords,  I  submit  to  your  lordships  that  any  commencement  of  a  vessel,  pres- 
ent the  intention,  is  an  equipment  forbidden  by  the  act.  If  the  words  are  "flexible," 
and  I  thank  my  learned  uiend,  Hr.  Mellisli,  for  the  word,  it  ia  a  very  just  word  to  be 
nsed;  I  should  say  that  if,  looking  at  the  meaning  of  the  word  as  it  occurH  in  the  sev- 
enth and  in  the  eighth  sections,  and  treating  it  as  flexible,  if  there  be  any  doubt  about 
it,  the  only  way  of  explaining  it  is  to  regard  the  policy  of  the  act  itself.  Now,  bos  any 
reasonable  poUcy  been  suggested  other  thnn  that  which  has  been  stated  on  onr  si<le 
already,  namely,  that  the  policy  of  the  act  was  to  prevent  this  country  frara  bt-ing 
made  a  station  of  hostilitiesT  t  am  qnite  aware  that  it  is  suggeatod  ua  a  policy  of  the 
act  to  prevent  what  Sir  Hugh  Cairns  calls  proximate  acta  ot  hostility ;  but  as  to  that 
being  the  sole  policy  of  the  act,  is  there  anything  in  the  act,  or  in  the  history  of  the 
act,  or  in  pre-existing  events  which  coufines  it  to  that  policy !  Of  course  the  larger 
the  policy  the  better  for  the  argument  for  the  Crown ;  but  I  ask,  is  there  anythiug 
whatever  in  .the  act  which  excludes  the  notion  of  its  being  so  applied  as  to  prevent 
our  soil  from  being  made  a  station  for  hostilitical 

Mr.  Baron  Piuott.  Von  mean  the  starting  point! 

Mr,  JOSEB.  Call  it  what  you  will;  I  call  it  the  cradle  for  bostilitiea. 

Lord  Chief  Babon.  Call  it  what  it  is. 

Mr.  Jones.  Allow  me  to  ask  whether  it  naa  not  intended  to  prohibit  this  country 
from  being  mode  the  cradle  of  a  naval  armament,  for  such  it  would  be  if  you  allow  a 
ship  to  be  formed.  I  apprehend  that  if  the  object  of  the  act  be  to  prevent  any  ship 
being  bnUt  or  made  here  on  out  soil,  I  will  not  say  being  made  or  built  here  alone;  but 
I  say,  if  the  obiect  and  Ike  policy  of  the  act  be  to  prevent  our  country  from  being  made 
the  fiilcrnm,  if  yon  wOl,  or,  if  I  may  revert  to  my  illustration,  a  cradle,  in  which  you 
may  lay  the  infant  navy;  unless,  I  aaj,  you  can  reasonably  show  .that  the  pnciiosu  of 
the  act  is  something  else,  or  unless  you  can  advance  sometlung  to  show  that  the  object 
of  the  act  is  not  such;  unless  yon  can  famish  a  better  argumecit  than  secuis  to  liave 
been  advanced,  or  unless  you  can  find  aomo  fault  in  the  argnment,  that  the  moat  reason- 
able construction  from  all  history  and  from  the  language  of  the  act,  not  forgetting  the 
preamble,  is  to  prevent  that  which  will  bo  the  cause  of  irritation  to  lielligerout 
nations 

&lr.  Babom  Chakneu.  NofimKbej"  it  ia  a  very  important  obaervation:  it  is  "nay 
be." 

Mr.  JOHBS.  What  is  likely  to  be,  that  is.    I  say,  unless  you  cau  destroy— and  this  ia 
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really  tbe  pinch  of  the  matter— QUleu  you  can  snppose  some  policy  to  be  in  the  contem- 
plation of  the  leglalatiire  other  than  that  which  we  awifn  hi  it,  namely,  that  the  object 
of  the  act  whs  to  prevent  that  initatfon  which  not  only  may  be,  bnt  which  we  know 
iB,  and  which,  appealinf;  even  to  con temporaa eons  eventL  we  see  is  the  cause  of  inita- 
tion,  and  which,  if  yon  were  to  ro  back  to  the  history  of  the  times  in  which  this  act 
was  poseed,  was  known  to  be  the  cause  of  irritation;  nnleae,  I  say,  yon  can  destroy 
that  argnment,  and  the  prohability  and  the  prannmption  ariMne  from  the  lanpiage  of 
the  preamble,  and  ariainK  from  the  proviaiona  of  the  act,  and  ariaiug  ft'om  what  I  ven- 
tore  to  call  the  antecedent  probability,  whiLt  ia  there  to  affect  the  ar^ment  arising  out 
of  this  policy  I  Theact  mnst  have  had  some  policy;  that  policy,  ao  far  as  it  is  possible 
to  glean  it  from  the  words  of  the  act  iteelf,  is  consistent  with  the  policy  which  1  asai^ 
to  n;  for  may  it  not,  EUid  Aona  not  the  lending  of  the  use  of  the  aoil  by  a  neutnd  to  one 
of  two  belligorentA  (to  nee  the  language  of  the  act)  "tend  to  endanger  the  peace  and 
welfare  of  this  feingdoni"  by  annoying  the  other  belligerent T  Wonid  it  hot  t»nd  "to 
endanger  the  peace  and  weltare  of  this  kingdom"  if  all  the  yards  of  Liveri>ool  and  Hnll, 
and  of  all  the  other  great  naval  towns,  were  avowedly  employed  in  hnildmg  veaselg 
not  intended  to  be  armed  in  thia  country,  hot  merely  to  be  made  Into  sailing  vessels  to 
be  aimed  elsewhere,  and  when  armed  to  be  employed  in  war  by  the  confederates! 
Allow,  for  the  purpose  of  the  argument,  that  it  ia  avowed  that  the  contracts  between 
the  confederatea  and  the  buildera  in  Liverpool,  in  Hnll,  and  elsewhere,  are  print«d  in 
lettera  as  large  as  can  be  employed,  and  suppose  that  you  know  that  there  are  coustmet^ 
ing  a  hundred,  or  as  many  vessels  as  you  can  clioose  to  suppose,  is  that  a  thing  not 
caTcnlated  "to  endanger  the  peace  and  welfare  of  tliis  kingdoni!" 

Mr.  Baron  Bramwell.  Do  you  read  the  act  of  Parliament  with  tbie  sort  of  preamble, 
Mr.  Jones;  Whereas  certain  practices  are  likely  to  undanger  the  peace  and  welfare  of 
this  kingdom  by  causing  foreign  nations  to  niiike  a  complaint  where  by  the  law  of  no- 
tions they  have  no  right  to  make  a  complaint  f 

Mr,  Jones.  Whereby  the  comity  of  nations  they  have  snch  right. 

Mr,  Baron  BRAfttWEi.L.  It  is  a  very  dangoronB  topic,  with  great  respect  to  von, 
because  although  the  policy  of  the  act  may  have  been  to  prohibit  something  whicb  no 
foreign  nation  had  a  right  to  complain  of— becanse  foreign  nations  are  not  alwayB  rea- 
sonable, and  therefore  it  was  as  well  to  give  them  no  causa,  whether  reasonable  or 
unreasonable— yet  it  is  obvious  that  the  policy  of  the  aet  was  to  prohibit  it  In  caeee 
where  foreign  nations  had  a  right  to  complain;  and  yon  then  go  into  questions  of  inter- 
national law  which  I  thought  the  attorney  general  tiirew  over. 

Mr.  Jones.  International  law  does  not  affect  my  view  of  the  matter.  I  say  the 
policy  of  the  act  was  to  avoid  irritation,  and  to  enable  the  Crown  to  observe  the  comity 
of  nations. 

Mr.  Bakon  BRAHWELr-  I  thought  the  leai'ncd  attorney  general  had  gone  a  long 
way  to  show  that  the  reliance  placed  upon  international  law  npon  the  other  side  was 
an  ill-founded  one. 

Mr.  Jones.  What  I  am  saying  is  in  perfect  keeping  with  the  obeervations  which  tho 
attorney  general  made,  that  you  are  to  look  at  "  '  ...>..», 

lonisLipB  whether  it  ia  or  is  not  probable  that  irr  ..... 

allowing  oar  ports  to  be  turned  into  ship-yards  for  the  conatruction  of  ahips  for  the 
confederates  t  The  question  ia  anawerod  by  events.  You  know  that  it  ia,  and  inde- 
pendently of  facts,  it  is  surely  impoBSiblu  not  to  feel  that  whatever  tends  tu  make  a 
belligerent  nation  look  upon  ns  as  If  we  were  acting  a  neutrality  merely,  not  being 
reully  nentral,  which  disposes  it  to  look  npon  us  aa  only  pretended  neutrals,  must  be  a 
source  of  irritation  and  annoyance  to  that  nation.  If  you  were  to  suppose  that  we  have 
not  those  great  advantages  of  constitution  which  we  have,  if  yon  were  to  auppose  the 
Cruwn  to  be  despotic  for  the  moment,  there  would  he  no  doubt  whatever  that  a  bellige- 
rent might  rcaeonably  complain  of  a  neutral  nation  allowing  all  its  yards  to  be  used 
for  the  purpose  of  calling  into  eiistence  vessels  which  were  intended  and  avowed  to  be 
intended  to  be  need  against  the  other  belligerent.  Nobody  would  doubt  that  auoh  con- 
duct would  be  a  breach  of  comity  on  the  port  of  the  deepotio  neutral.  It  ia  because  we 
posaess  a  constitntion  which  forbids  the  Crown,  except  nnder  conditions,  to  do  what  a 
d'.'spotic  monarch  may  always  do,  that  this  act  of  Farliameot  is  passed,  and  was  neces- 
sary to  be  passed,  in  order  that  by  means  of  it  the  Crown  may  be  enaliled  to  observe 
and  compel  it*  enhjects  to  observe  the  comity  of  the  nations,  I  snbniit  to  jour  loid,- 
ships  that,  asauming  it  to  be  necessary  to  resort  to  the  consideration  of  policy,  your 
lordships  will  not  forget  that  at  leaat  nino-tentlis  of  what  has  been  addressed  to  your 
lordships  in  this  case  naa  been  to  enable  yon  to  see  that  the  policy  of  the  act  is  some- 
thing tlilierent  from  that  which  might  reasonably  be  supposed  to  arise  from  tho 
language  here  employed.  I  ask  your  JordshipB  if  your  lordahipa  are  satisfied  with  the 
argiiinent  which  has  been  advanced  to  you:  whether,  with  that  knowledge,  and  with 
that  narrative  of  events  which  has  been  Uid  before  yon,  you  are  satisfied  that  the  policy, 
aud  the  tnie  policy,  of  thia  act,  was  not  to  enable  the  Crown,  at  its  pleasure,  to  forbid 
any  act  which  by  concession  was  intended  to  assist  remotely  a  helligeientf  I  aak 
whether  there  is  anything  whatever  in  anything  which  has  been  advanced  by  the  other 
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■ide,  which  your  lordahipB  con  lay  hold  of,  and  from  which  yonr  lordahips  can  see  that 
the  policy  of  this  act  whb  iiot  to  prohibit  that  which  wonid  irritate,  annoy,  and  vex  a 
friciiilly  nation,  and  that  its  oljject  onl;  was  to  pMveat  what  Is  called,  or  what  in  ab- 
Rtract  language  is  culled,  "  proximate  acta  of  hostility" — an  expreeaion  which  may  have 
a  great  deal  more  sense  in  it  than  I  can  see. 

If  there  be  any  force  in  the  olwervations  which  I  hare  addressed  to  yoa,  your  tuidsliips 
trill  not  fail  to  observe  that  tliia  act  would  1)0  frustrated  if  yon  weio  t«  allon-any  speciee 
of  equipment,  at  all  events  ouiouutinR  to  that  heieht  of  e^nipment  which  sbuidcl  make 
the  vessel  take  the  sea— that  is  to  say,  which  would  enable  tbe  vessel  to  bo  launched. 
It  is  uot  ueoeaaary  for  my  purpose  to  specify  or  to  distinf^iiiBh  tbe  particular  amouut  of 
equipment  which'  would  be  necessary,  Ijecause  I  snbmit  to  yonr  lunlHhipe  that  any 
eqaipment,  grantin);  tbe  iutention,  would  be  sufficient.  Bat  surely,  so  far  as  this  ciise 
is  concemeil,  and  so  far  as  it  is  uecessary  to  appeal  to  the  coustruction  of  the  act  for 
the  purposes  of  this  question,  your  lordships  will  see  yon  are  relieved  from  difficulty  oa 
that  point  of  the  case,  because  in  order  to  construe  Ihe  act  it  would  not  be  necessary 
to  go  further  and  give  a  more  abstract  definition  to  it  than  that  an  equipment  such  a« 
would  satisfy  the  words  of  the  act  would  be  snch  as  would  enable  the  vessel  to  take  the 
sea.    This  vessel  was  launched. 

Mr.  Babon  Pioott.  Do  yoa  mean  that  after  she  leaves  the  buOder'a  yard,  then  any 
equipment  is  within  tbe  terms  of  the  act  t 

Mr.  Jones.  I  say  any  equipment  in  the  bnilder's  yard  which  would  enable  her  to  be 
launched  must  be  an  equipment  within  the  act ;  and  still  more,  as  mv  learned  biend 
the  attorney  general  reminds  me,  such  an  equipment  as  would  enable  her  to  leave  the 

Hr.  Bakon  Ckanijxll.  Yon  cannot,  in  oonetming  an  act  of  Parliament,  leave  out 
the  words  that  ate  fonnd  there.  We  all  agree  that  the  Htatut«  was  intended  to  strike 
at  tbe  attempt  or  endeavor.  It  must  be  an  attempt  or  endeavor  to  do  that  which  ia 
tbe  subject-matter  of  the  possible  prohibiciou.  May  it  be  read  thus:  if  any  ]ierw>n 
"shall,  without  the  leave  anil  license  of  her  Mi^jesty  for  that  purpose  tlrst  bad  und 
obtained  as  aforesoid,  equip,  furnish,  fit  out,  or  arm,  or  shall  oommence  or  begin  to 
equip,  funilsb,  or  fit  ont,  or  arm  such  ship)" 

Mr.  JoHEe.  Yes,  certamly,  my  lord,  that  is  how  I  should  venture  to  read  it,  because 
it  would,  in  fact,  facilitate  the  application  of  tlie  word  "  attempt ;''  and  I  go  alon);  with 
many  of  the  observations  which  I  have  beard  concerning  the  attempt- 
Now,  my  lords,  1  have  put  before  your  lordshipa  two  proiwflitious.  The  first  of  these 
'propositions  is  thnt  equipment  for  the  purpose  of  making  the  ofiense  is  only  such  ec[aip- 
ment  ns  is  neeiled  for  the  purposes  of  navigation,  as  distinguished  Irom  eqnipmcnt  tor 
the  purposes  of  war.  My  second  proposition  is  that  any  equipment  for  the  purposes  of 
navigation  is  sufficient. 

Now,  my  lords,  with  reference  to  another  point,  viz.,  the  extent  of  the  equipment,  a 
point  to  n'liicb  great  attention  woe  paid  at  the  trial,  and  which  my  lord  ciiicf  bsJon 
adiliessod  himself  to.'  I  will  divide  that,  if  your  lordships  will  allow  mc,  into  two  parts. 
let,  as  to  whether  the  vessel  must  be  completed;  and  2d,  as  to  whether  the  vessel  must 
be  completed  here,  that  is  to  say,  in  this  United  Kingtlom.  Now,  my  lords,  it  siin-ly 
cannot  be  necessary  to  say  mnch  upon  the  question  as  to  whether  the  vessel  must  bo 
completed.  The  few  observations  which  the  attorney  eeneral  made  I  should  think 
disposed  effectually  of  any  difHculty  arising  on  t>at  head,  because  the  act  being 
expressly  for  the  purpose  of  prevention,  and  the  procedure  under  tbe  act  being  by 
seizure,  it  would  be  an  idle  thing  to  say  that  you  must  wait  uutil  the  vessel  is  actually 
completed.  Mnreover,  if  you  are  to  wait  til!  the  completion,  when  is  it  completed  I 
when  will  it  be  complet«df  That  must  always  be  a  question  of  fact,  and  no  reasonable 
constmotion  of  the  act  would  say  that  it  was  intended  to  bo  raised  by  the  act.  Then, 
my  lords,  see  this  other  difficulty ;  not  only  would  tbe  question  of  completion  be  nsso- 
eiated  with  and  have  to  be  considered  with  reference  to  the  other  parts  of  the  act,  at 
least  with  those  heads  of  argument  which  I  have  applied  myself  to,  namely,  as  to  the 
chai'octer  of  the  armament  and  the  extunt  of  tbe  equipment,  but  tlie  difficulty  would 
always  arise  which  my  learned  friend  Mr.  Mellisb  seems  to  think  there  is  nothing  in, 
namely,  the  difficulty  that  if  you  are  to  wait  nntil  the  vessel  is  equipped,  of  cunrae, 
assuming  the  construction  which  I  assign  to  the  act  to  be  the  true  one,  you  necessarily, 
I  will  not  say  evade,  but  you  necessarily  infringe  and  deny  the  act  altogether ;  that  is 
to  say,  you  frustrate  its  application  altogether ;  because  if  it  be  true  that  you  are  to 
wait  until  the  vessel  is  completed,  the  vessel  may  go  out  side  by  side  with  anotller  ves- 
sel loaded  with  arms,  and  bo  completed  and  armed  after  it  has  got  ont  of  the  limits  of 
the  kingdom.  When  that  is  put  as  an  evasion  it  ia  a  fallacy.  The  way  of  putting  it  ia 
not  to  put  it  OS  an  evasion,  or  to  inquire  whether  it  is  an  evasion ,'  but  the  way  to  put 
it  is  this :  Is  it  possible  to  suppose,  as  a  question  of  coustruction,  that  the  act  can  have 
been  so  framed,  or  that  you  con  put  on  the  words  of  tbe  act  such  a  meaning  an  will 
enable  a  thing,  so  entirely  in  frustration  of  its  intention,  to  bo  effected!  It  is  an  orgii-, 
ment  for  the  policy  of  tbe  act  not  being  such  as  is  assigned  to  it  by  the  otiier  side  wliea 
it  is  said  that  it  may  be  successfully  evaded.  ,  -~  r 
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B  neceesary  to  wait  notil  the  vewol  is  completed,  you  may  do 

'K  ""li'cii  it  is 

(I  do  not  kiiow  if  thoB_      ._  _ ,  ... 

aide  b.v  side  with  anotlier  ship,  and  pet  your  armament  put  on  board  where  it  si  .  , 
Well,  but  if  that  ia  bo,  not  only  in  the  »ct  a  dead  letter,  but  it  mnit  have  been  intended 
by  tlie  legislature  to  be  a  deoil  letter.  And  therefore  it  is  that  I  say  tliat  the  argument 
is  addrened  to  the  questiou  of  the  construction  of  the  act;  it  is  making  the  act 
aliBoluE-cty  idle. 

I  now  come  to  the  queatioQ  whioh  the  Iiord  Chief  Baron  has  pot,  namely,  the  qnes- 
tion  of  iocaUty,  a,  question  which  I  apprehend  is  very  easily  disposed  of.  Now,  as 
regards  the  queetion  of  locality,  I  adnut  that  for  the  pun>pse  of  this  act  you  mn^t 
mnho  out  that  the  thing  pi-ohibitcd  is  done  within  the  Unit«d  Kingdom.  I  answer 
that  in  a  word.  The  thing  prohibited  is  auy  act  of  equipment.  Is  it  not  any  act  of 
eqiiipmentJ  Let  them  answer.  The  question  of  whether  it  is  or  it  is  not  auy  act  of 
eqaijiment  brings  back  the  question  to  the  preceding  question. 

Mr.  BiROS  CiLLNKBLL.  I  did  not  understand  that  there  was  any  doubt  unon  this 
point.  If  jou  are  right  in  your  former  argument,  that  all  that  was  done  within  this 
coiiiitrr  would  amount  to  an  equipment,  no  question  arises  about  where  it  ia  done. 

Mr.  Jokes.  That  is  as  reganlsthe  locality.  I  thought  the  Lord  Chief  Baron  auggested 
to  we  at  linit  the  qnestiou  of  locality. 

LoiiD  CiiiBi'  Babox.  My  object  in  presenting  that  was  to  prevent  the  intent  fitom 
being  supposed  to  have  nay  peculiar  weight  more  than  auy  other  iugredienta.  The 
learned  nttonioy  general  put  it  yesterday  to  me,  not  for  the  purpose  that  was  then 
under  discussion,  th;it  to  deny  yourself  is  uothiiio,  but  to  deny  yourself  with  the  inten- 
tion of  delay  is.  It  is  not  the  mere  intent  to  delay;  you  may  intend  to  delay  as  much 
as  you  like,  but  it  must  be  coupled  with  the  act  which  the  act  of  Parliament  pronounces, 
if  douo  with  that  intent,  to  bo  impolitic.  Some  of  the  argument,  1  shal)  not 
specify  which  it  was,  seemed  to  thinlc  that  the  intent  was  everything  and  the  ftct 
nothing. 

Mr.  Jones.  No,  I  do  not  say  that. 

LoitD  Chief  Bikon.  The  intent  without  the  act  is  nothing,  as  the  Oct  withont  the 
intent  is  nothing,  and  the  act  and  the  iuteut  are  both  of  them  nothing,  nuleas  the 
thing  be  done  in  a  port  in  this  country. 

Blr.  JONEH.  Clearly  so,  my  lord. 

Mr.  ATn)R^KY  Genebal.  Done  or  intended  to  be  done. 

Mr.  Jones.  That  is  the  basis  on  which  I  have  been  addressing  yonr  lordshins. 

■*'-iw,  my  lords,  what  I  have  aildresBcd  to  your  lonlsldps  bwirs  exclusively  oir  "-- 

■     "     "'  ■     '         '       '    stand  the  view  which  at  the  trial 

it  he  hostile,  that  is  to  say,  it  must  be 
JO  completed  ot  intoniied  M  be  com- 
1  one  which  re<inires  reconsideration. 
,..,..  iu  the  world,  who,  at  the  time  when 
Uii>  trial  took  place,  would  pronounce  themsclrea  to  be  fully  conipetout  to  give  an 
opinion  upon  that  qneBtion.  But  I  need  not  <hvell  upon  any  consideration  of  what 
occurred  at  the  trial.  The  question  here  ie,  What  is  the  opinion  of  the  Lord  Chief 
Baron  and  the  reet  of  your  lordships  here  now  upon  this  uio^  difficult,  most  ahatnlse, 
and  most  innoTtaut  qiiestiouT  In  fact,  I  would  rather  prefer,  if  it  could  be  so  done, 
that  yoiirlordsbipsshouldnotconsider  the  question  as  a  were  queetion  of  misdirection, 
but  consider  the  question  as  applied  to  tho  facts  alone,  for  that  is  the  only  Ihir  and 
reasonable  way  of  doing  it.  It  is  idle  to  say  that  a  learned  Judge  is  wrong  in  the 
Sonne  of  his  being  perversely  wrong,  or  clearly  wrong,  when  a  mass  of  fitcts  is  thrown, 
as  1  may  say,  before  the  court  with  which  the  conrt  has  to  deal,  and  which  youx  lord- 
eliips  see  a  week  of  argumentation  is  necessary  t^i  ilhistratc;  it  is  utterly  iuipossible. 
If  any  learned  judge  could  deal  with  it,  I  ain  quite  sure  it  would  be  the  Lord  Chief 
Baroiii  and  I  aut  penuatled  that  very  likely  the  learned  attorney  general,  when  he 
addressed  himself  to  this  queetion,  drew,  or  intended  to  draw,  upon  the  great  experi- 
ence, upon  tho  great  knowledge,  and  upon  the  breadth  of  view  which  my  lord  is  known 
to  possess,  and  which  it  is  hia  custom  to  apply  to  cases  of  very  great  import-aiice,  of 
which  wo  have  many  instances  in  this  court.  My  lords,  the  question  is  not  a  mere 
uestion  of  misdirection.  The  question  is  a  question  of  tjie  application  of  the  law  to 
tiio  fiicts,  a  great  question,  and  a  very  important  one.  and  a  question  which  must  be 
decided  by  reference  to  vciv  general  considerations,  and  not  merely  to  the  question  ot 
what  occurred  in  this  pnrticular  case.  The  questiou  ought  to  be  looked  at  as  if  my 
lord  had  reserved  tho  facia  for  tlie  consideration  of  the  court,  it  being  utterly  and 
alwfllutely  inipoBBible  to  deal  with  questions  of  this  kind  at  nin  priv*.  The  question 
is  the  Kainc,  I  say,  as  if  my  lord  hail  reserved  it  for  the  consideration  of  the  court,  and 
I  am  ha)>py  to  know  that,  whatever  may  h«  the  end  of  tliie  case,  it  has  led  to  a  great 
amendment  of  the  practice  of  the  court,  which  I  beUeve  is  mainly  due  to  the  Lord 
Chief  Baron,  for  I  beliuve  to  his  lonhdiip  is  due  the  suggestion  of  so  providing  that 
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flitiiTe  CMca  rtaty  be  caiiTaaa«d  before  tbe  highest  tribunal ;  so  that  not  only  thU  case, 
but  any  caae  of  like  impcurtance,  may  be  Drought  nndar  the  ooneideratioa  of  the 
HouM  of  Lords.  The  public  are  indebted  to  your  lordships  for  having  made  the  nile 
which  boa  had  that  effeijt. 

LOBD  CiiiBF  Babon.  I  have  no  donbt  that  the  disciuaion  which  has  token  pjace 
upon  this  motion  for  a  new  trial  hae  been  &t  more  adrantafieoos  to  the  thorough 
nnderstonding  of  the  thing,  and  that  wehavel»en  able  to  get  to  the  very  laat  point  of 
whatever  can  be  argned  £ar  more  advantageonsly  by  a  general  discussion,  than  by 
aigumeDt  npon  the  narrow  gronnd  which  alone  conld  have  been  presented  in  a  bill  at 
exoeptions. 

Mr.  Attorkkt  Oxkbrjj..  No  donbt  your  lordship  is  qnite.  right. 

Ut.  Jokes.  And  &a  that  I  think  the  attorney  general  has  already  intimated  that  he 
in  very  thanldiil  to  your  lordships. 

LoiiD  Chckt  Bakon.  He  need  not  thank  me  toi  it,  beoanse  I  hold  that  a  grievous 
i^^aatice  would  be  done  to  me  by  any  one  who  supposed  that  my  rosistance  to  the  bill 
of  exceptions  was  in  the  least  degree  disadvantageous  to  the  Crown.  I  intended  to 
piesent  the  altematire.  that  it  would  be  bettwr  to  move  for  a  new  trial,  and  take  all 
the  pointa,  as  yon  would  get  your  appeal  just  as  weD. 

Mr.  JoNKB.  Yonr  lordship  is  so  well  able  to  vindicate  yonrseH  that  I  need  not  say  a 
word  in  support  of  what  your  lordship  has  said  j  but  1  may  point  out  that  your  lordship 
has  originated  the  course  of  procoeiung  by  which  either  party,  dissatisfied  with  the 
judgment  of  this  court,  will  be  enabled  to  carry  his  case  to  the  House  of  Lords, 
which  could  not  have  been  done  before  the  rule  made  by  yoni  toidship  a  few  days 
ago. 

Now,  my  lords,  having  regard  to  the  full  extent  to  which  this  disonseion  has  gone,  I 
believe  I  have  occupied  your  time  more  than  I  ought  to  have  done.  But  perhaps  I  may 
be  allowed  Just  to  oQer  a  word  or  two  on  those  American  coses,  and  it  shall  be  only  a 

Mt.  Baron  Bramwsll.  What  about  Qnincj's  case  t 

Mr.  Jones.  Tbe  case  of  the  United  States  iw.  Qninoy  I  regard  as  on  authority  for  the 
position  which  I  understand  to  be  conceded  by  the  other  stde,  viz,  that  the  ship  need 
ikot  beanued. 

Now,  OS  to  the  OBse  of  tbe  Independenoia,  allow  me  here  to  observe  that  J  realty 
think  there  is  no  necessity  whatever  for  making  any  extended  observations  npon  that 
ease.  That  case  asserts  this,  that  where  that  is  not  present  which  is  here  present,  there 
is  no  offense,  for  the  ground  of  the  argument  in  the  cose  of  the  Indepeudeucia  is,  that 
where  there  is  no  intention  to  employ  the  vessel  except  such  as  may  be  hindered  by  a 
contingency,  there  is,  in  fact,  no  direct  or  immediat-e  intention  to  ofiend  against  the  act, 
the  act  is  not  violated  by  an  equipmeoC,  or  even  by  au  arming.  This  cose  amounts  to 
nothing.  It  is  argued,  indeed,  that  lieconse  tbe  act  bos  not  provided  for  such  a  case 
OS  the  case  before  the  court  in  the  ludepundeucia,  therefore  the  act  ought  to  have  no 
operation  iu  those  oases  for  which  it  has  provided.  So  far,  therefore,  as  the  cases  <rf 
the  SantisBlmo  Trinidad  and  the  United  States  v».  Qniocy  are  concerned,  I  do  not 
think  that  I  need  trouble  your  lordsliips  with  any  furtlier  observations.  I  submit 
to  your  lordships  that  there  exists  in  this  case  that  combination  of  the  elements 
of  equipment  aud  intention  which  constitutes  the  offense.  I  trust  we  have  demon- 
strated that  there  ia  that  combination,  and  If  there  be  that  combination,  it  is  a  combi- 
natiou  which  is  prohibited,  uid  the  statute  has  been  violated,  so  as  to  entitle  the 
Crown  to  the  ship. 

LOBD  Chief  Bason.  Theeomtt  will  take  time  to  oonsider  its  judgment. 


In  the  Court  of  Exchequkr  at  Wsstxinsteu—Hilary  Term,  ^th  Victoria. 
Present:  The  I 

Thb  Attorney  Oenbkai.  v.  Sillbu  and  OxHHBe,  claiming  the  vessel  Alexandra. 

Judgment  on  motion  to  maiie  nile  nisi /or  new  trial  tbulule. 

Monday,  January  11, 1864. 
Lord  Chirv  Baron.  This  was  an  informatiou  against  the  ship  Alexandra,  obarKiug 
'  that  the  defendants,  with  otheis,  had  beeu  ^ilty  of  a  violation  of  the  foreign  enlist- 
ment act  in  respect  of  that  vesseL  The  ship  Alexandra  hod  beau  built  and  paTtly 
rigged  at  Liverpool,  and  had  been  seized  ou  the  Gtb  of  April  by  an  officer  of  the  uuh- 
loms,  on  the  ground  of  a  breach  of  the  seventh  section  of  the  statute.  The  defendants 
claimed  tbe  ship,  and  plei^ed  that  the  ^p  was  not  forfeited.    The  infbmiatioa  ohug«d 


CLAIU8  AQAINST  GREAT  BBITAIN. 


on  Monday  the  22d  of  June,  and  three  followini;  daya.  Tbe  evidence  for  the  Crown 
clearly  establiBbed  the  narlike  character  of  the  veasel — it  nas  not  at  all  ailitpl^  for 
convnerce,  but  wbb  oBpalile  of  betuR  adapted  for  warlike  parposoe — and  tboiiKh  it 
might  have  been  used  as  a  yiicht,  accoiding  to  the  eridence  of  Captain  Iii);leBetd,  it 
-WBB  in  all  probability  intended  to  be  nsed  by  tbe  so-called  Confederate  Stiit«8  Be  a  vee- 
ael  of -n-ar,  when  adapted  fortbatpiirpoeeby  fA«n,  (suit-able  eqaipmHUbt  anil  fitting»-np 
being  fumlBhed.)  And  if  the  naKing.  in  pursuance  of  an  agreemeiit  or  order  for  that 
purpose,  with  intention  to  sell  and  deliver  to  one  of  the  belligereuta  the  hull  of  a  vee- 
Bel  tuitahUfoT  war,  but  unamed,  and  nol  equipped,  fbmislied,  or  fitted  out  with  anything 
which  enabled  ber  to  oruitt  or  to  oommif  hxtiUlia,  or  to  do  any  utirlike  act  whaimer,  be  a 
violation  of  the  foreign  enlistment  act,  my  direction  to  the  jury  waa  wrong  in  point  of 
law;  the  verdict  uognt  tohave  been  for  the,Crown,  and  there  ought  to  be  anew  trial; 
but  if  tbe  commerce  of  thin  country  iOBhipa,  whether  nltimately  uir  peaca  orwar,  is  to 
oontinne,  and  provided  a  ehip  leaves  the  ports  of  this  country  in  no  condition  to  oniiK 
or  to  oOTHiHit  KoiHlilit*,  thoagn  she  may  be  of  a  warlike  character,  there  has  been  no 
violation  of  the  statute,  tlicn  the  verdict  was  right.  And  in  substance  thi«  is  tbe 
queetion  between  the  Crown  and  the  defeudanta,  stripped  of  all  technicalities. 

The  condition  in  which  the  veaael  (unQnished  when  she  was  seized)  waa  intended  to 
leave  this  country  was,  perhaps,  not  perfectly  clear,  bnt  there  was  no  direct  evidence 
that  she  was  to  bo  made,  at  Liverpool,  or  In  any  other  British  jxwt,  fit  to  cmise  or  to 
commit  hostilities.  1  told  the  jury,  in  substance,  that  tlio  sale  of  a  ship  waa,  in  my 
judgment,  perfectly  lawfiil,  even  of  a  ship  so  constructed  as  to  be  convortible  into  a 
ahip  of  war;  that  tbe  sale  of  arms  and  ammunition  and  every  kind  of  warlike  imple- 
ment was  not  forbidden  by  any  law,  either  international  or  mnnicipal,  and  that  I 
thought  that  a  ship  capable  of  being  used  for  war  might  be  made  and  sold,  as  well  as 
aold,  (if  made,)  provided  she  did  not  leave  a  port  of  this  country  either  armed  or 
equipped,  or  famished  or  fitted  oat  witliln  tbe  meaning  of  the  statute ;  that  is  fa>  aay, 
n^th  intent  or  in  order  ta  cmise  or  commit  hostilities  against  a  state  or  power  wiUi 
whom  her  Hi^esty  was  not  at  war. 

There  wae  no  direct  evidence  tbat  the  vessel  was  intended  to  be  armed  at  any  Britdab 
port  with  intent  on  the  part  of  any  of  the  defendants,  or  indeed  of  any  one,  to  omise 
or  commit  hoetilitiee,  indeed  there  was  no  charge  in  the  information  on  the  subject  of 
arming  at  all,  and  there  was  no  direct  evidence  of  any  intention  to  equip,  fumiah,  or 
fit  out  the  ship  with  intent  to  cruise  or  commit  hostilities  according  to  what  I  think  k 
the  true  meamng  of  the  charge  in  tbe  information.  1,  however,  left  the  qnestion  to 
tbe  jniy  in  the  terms  of  the  act  of  Parliament,  and  npon  this  direction,  with  the  evi- 
dence before  tliem,  tbe  jury  found  a  verdict  for  the  defendants. 

In  Ulcbaelmas  term  the  attorney  general  applied  for  anew  trial,  and  obtained  a  mle 
to  ebow  canse,  on  the  ground  stateain  tbe  mle,  whv  tbe  verdict  should  not  be  set 
■aide  and  a  new  trial  had.  Cause  was  shown  dnring  the  term,  and  tbe  argument  lasted 
six  days.    We  have  now  to  deliver  the  Judgment  oftbe  different  members  of  the  court. 

It  is  material,  I  think,  first  to  coll  attention  to  the  various  charges  contained  in 
tbe  information,  which  consists  of  n!nety>eight  counts.  The  ninety-seventh  and  ninety- 
eighth  connta  relate  to  an  intent  to  employ  the  ship  as  a  traneport  or  store-ship,  aa 
well  Bs  to  commit  hostilitiee.  These  counts  were  given  np  at  the  trial  by  the  then 
attorney  general.  The  remaining  ninety-six  connta  consist  of  the  first  eight  counts 
repented  twelve  times,  merely  varying  the  offense  charged.  The  first  eight  ooonts 
charge  that  the  defendants  did  egvip,  the  next  that  thoy  mAfitrtnik,  the  next  that  they 
did/t  out,  and  so  on.  Then  all  the  varieties  of  atttsnpting,  proairitig,  nidtSi^,  Slc.,  are 
introduced,  making  the  total  eight  times  twelve  or  ninetv-six  counts.  The  attorney 
.1  _..L.  -rial  said,  "Thofiat  ei  ■-"  " "---  --'- ^ — *-'-' ^  ----- 


genenkl  at  the  triarsaid,  "  The  first  eight  counts  ore  those  only  to  which  any  attention 
need  be  paid,"  not  meaning  to  abandon  the  rest,  but  intimating  that  the  first  eight 
represented  all  tbe  rest.  I  propose  to  state  in  substance  what  those  eight  counts  are. 
The  first  count  charges  that  the  defeudsuts,  without  the  leave,  &.C.,  did  equip  the 
vessel  with  intent  and  in  order  that  such  ship  or  vessel  should  be  employed  in  the  ser- 
vice of  the  Confederate  States  with  intent  t«  cmise  and  commit  hostilities  against  a 
certain  foreign  state  with  which  her  Msjesty  waa  not  then  at  war,  to  wit,  the  republic 
of  the  United  States.  The  second  count  resembles  the  first,  but  charges  that  hostilities 
were  to  be  committed  against  the  dtixen*  of  the  foreign  si-ate.  The  third  count  charges 
that  the  defendants  did  equip,  with  intent  to  cmise  and  commit  hostilities  against  a 
foreign  state  with  which  her  Mi^esty  was  not  then  at  war.  The  fourth  count  is  similar 
to  the  third,  varying  tbe  description  of  the  parties  against  whom  bostilitiee  were  to  be 
committed.  The  fiRh,  sixth,  seventh,  and  eight  counts  ale  similar  to  the  fital  and 
second,  varying  only  the  description  in  the  first  and  second  counts  of  tbe  belligerent 
parties  who  were  affected  by  the  condnct  of  the  defendants.  Tlie  charge,  ther^oie, 
resolves  itself  into  a  charge  of  equipping,  &&,  with  a  certain  intent,  tbe  Intent  being 
-*"*-^  •"  *~o  difierent  ways^  or  a  charge  of  attempting,  endeavoring,  &c.,  to  equip,  or 
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particularly'  of  the  seventh  aeotion  of  that  Btatnt«,  npon  whiab  the  iafonuatian  ii 
case  Is  framed;  and  what  is  the  meaning  of  tbe  vorda  "eqnlp,  famish,  or  fit  ont-  la 
that  nectlon ;  and  also  what  is  meant  by  the  expression, "  with  intent  to  craise  oi  aom- 
mit  hoetilities." 

It  is  a  biehlv  penal  atatnte,  creating  a  new  crime  or  misdemeaQor,  making  those  who 
commit  it  nable  to  fine  and  impnsonment,  if  fonnd  Kniltf,  imd  tho  ship,  the  aubjoct  of 
of  the  crime,  liable  to  forfeitnre.  The  attempt  or  endeavih'  to  oommit  the  ofi'ense,  ot 
the  procnnng  it  to  be  committed,  or  the  aidiusi  aaBJBting,  or  being  concerned  in  the 
commission  of  it,  is  each  mode  criminal,  and  liable  to  the  some  paniBhment  and  fot- 
ftitnre. 

In  order  to  have  a  compiehensiTe  view  of  the  whole  subject,  it  maj  be  aseiiil  t 


become  acquainted  with  the  histoid  of  the  atatnte  and  of  the  act  of  the  American  Con- 
giese,  whicn  is  said  to  have  given  rise  to  it.  It  may  b^nsefol  also  to  learn  what  have 
been  the  opinions  (differing,  tt  may  be  observed,  widely  from  each  other)  of  learned 


jurists  and  of  eminent  statesmen,  not  always  twreeing,  on  the  aubjects  of  international 
law,  belligerent  rights,  and  neutral  daties.  But  none  of  theae  can  furnish  even  the 
■embiancc  of  antliority  for  construing  an  English  act  of  Parliament,  which  creates  for 
the  first  time  an  indictali Jo- offense,  rendering  the  party  found  guilty  of  it  liable  to  fine 
and  imprisonment,  and  his  property  liable  to  forfeiture ;  and  it  should  be  borne  in  mind 
that  the  property  is  not  forfeited  unless  the  crime  has  been  committed.  I,  perhaps, 
may  here  remark  that  neither  on  the  trial  nor  daring  the  argument  has  any  one  sug- 
gested by  name  who  has  committed  the  crime,  what  he  did  in  committing  the  crime, 
or  what  ore  the  acts  and  n-ho  are  the  peraons  by  whose  conduct  a  ship  of  the  value  of 
the  Alexandra  has  become  forieited  and  seized  by  the  Crown.  If  the  statute  In  terms 
reasonably  plain  and  clear  make«  what  the  defendants  have  done  a  punishable  offense 
within  the  statute,  we  ivant  not  the  assistance  which  may  be  derived  from  what  emi- 
nent statesmen  have  said,  or  learned  jurists  have  written  on  international  law  or  bel- 
ligerent rights ;  we  wont  not  the  decisions  of  Americau  courts  to  see  whether  the  case 
before  ns  is  within  the  statute;  but  no  opinionsof  jurists,  no  decisions  of  foreign  courts 
will  enable  us,  or  ought  to  induce  us,  to  declare  if  the  act  be  not  within  the  words  of 
the  statute  tbat  the  scope  and  object,  the  spirit  and  intention  of  the  statute  include 
the  case  before  ns,  tliough  it  be  not  plainly  and  clearly  expressed  by  the  legiHlatnre. 
"We  have  had  in  this  country  no  coart  of  criminal  equity  since  the  Star  Chamber  was 
abolished,  as  Lord  Campbell  called  it,  in  a  case  which  was  tried  before  him,  viz.,  "  The  ' 
Emperor  of  Anstria  vs.  Day,"|wliicb  is  to  be  found  in  the  30th  Law  Journal,  (Chancery, 
706.) 

Mr.  Jostice  Blackstone  well  lays  dovm  the  mle  in  the  first  volume  of  his  Commen- 
taries, p^^  93 — "The  freedom  of  onr  constitntion  will  not  permit  that  in  criminal 
cases  a  power  should  be  lodged  In  any  jndge  to  conatrne  the  law  otherwise  than 
according  to  the  letter."  Onr  institutiona  were  never  more  safe  in  my  opinion  tban  at 
the  present  moment,  but  we  cannot  afford  at  any  time  to  lose  any  of  the  gronnda  of 
oor  security,  and  no  calamity  would  be  greater  than  to  introduce  a  lax  or  elastic  inter- 
pretation of  a  criminal  atatnte  to  s«rve  a  special  hut  a  temporary  purpose.  And  here  I 
may  notice,  in  order  to  dispose  of  it,  the  argument  uf  tho  attorney  general,  about  con- 
struing a  statute,  even  a  penal  statute,  so  as  to  suppress  the  inisohief  and  advance  the 
remedy.  Ho  cited  Plowden  and  the  resolntiuns  in  Heydou's  case,  3d  Reports,  page  18. 
But  all  the  penal  statutes  alluded  to  there,  and  in  all  the  places  where  that  doctrine  is 
to  be  met  with,  are  statntes  which  create  some  disability  or  forfeiture,  none  of  them 
are  statutes  creating  a  crime,  and  I  think  it  is  altogether  a  mistake  to  apply  the  reao- 
Intions  in  Heydon's  case  to  a  criminal  statute  which  creates  a  new  offense. 

The  distinction  between  a  strict  construction  and  a  more  fr«e  one  has,  no  doubt,  in 
modem  rimes  almost  disappeared,  and  the  qnestion  now  is :  What  is  the  true  constmc- 
tlon  of  a  statute  T  If  I  were  asked  whether  there  be  any  difference  left  between  a 
criminal  statute  and  ony  other  statute  not  creating  a  crime,  I  should  say  that  in  a  crim- 
inal atatnte  yon  must  be  quite  sure  that  the  offense  charged  is  within  tho  letter  of  the 
law.  No  doubt  there  are  some  other  coses  to  which  the  statute  is  to  be  applied,  nnless 
yon  are  quite  sure  of  the  contrary,  namely,  that  the  case  is  not  within  the  law. 

As  to  this  particular  statute  having  for  its  object  prmentioa,  and  not  jmNutAnwnt, 
which  was  pressed  upon  oiir  attention  more  than  once,  that  is  not  a  matter  peculiar 
to  this  statute.  I  apprehend  that  this  statute  has  that  object  in  common  with  alt 
other  criminal  statntba  that  were  ever  passed,  which  are  aU  intended  not  to  pnniah 
gnilt,  but  to  prevent  crime.  And  as  to  the  recital  that  the  existing  law  was  not  suffi- 
cient, to  which  our  attention  was  particniarly  called,  I  presume  tliat  that  recital  really 
belongs  olso  to  every  statute  of  every  sort,  whether  mentioned  in  it  or  not;  for  if  the 
law  Im  sufficient,  the  statute  ia  a  piece  of  snperflnous  legislation. 

So  also  I  think  that  we  have  nothing  to  do  with  the  political  consaqnences  of  one 
decision,  or  the  dissatistiMtion  which  it  may  create  in  any  quarter  anywhere;  and  I 
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Mnnol  help  ezpreasiiig  my  regret,  not  nnmixed  with  Bome  anrpiBe,  tb&t  the  leanied 
attorney  general  hoe  more  than  ouoo  adverted  to  the  ooDsequeaoes  that  ma;  ariee  from 
our  holding  that  nbat  the  defeodonte  have  done  is  apt  contrary  to  our  municipal  law. 
That  it  is  not  cuatrar;  to  the  law  of  natiooB  he  has  diHtiaetly  atated,  and  indeed  made 
it  the  subjeot  of  an  ailment,  (in  aneiber  plaee,  a»  I  Ihitilt  llteg  call  il,)  "ttiat  other  coun- 
tries hav«  no  right  to  complain  of  it  aa  a  violation  of  the  law  of  naUouB."  Ou  the  &nt 
dny  of  his  argamont  he  pointed  out  how  the  eupply  of  ships  would  work  practically 
between  a  powerful  coantry  aiid  a  weak  one,  and  he  imagiued  (I  am  quoting  bis  very 
words)  "this  country  at  war  with  Franc«,  and  the  dock-yards  in  Sweden  supplying, 
fittiiig  ont,  and  equipping  Teasels  of  war  for  France;"  and  he  suggested  that  we  mighG 
say,  aa  he  says  we  always  have  done  in  the  course  of  our  history,  "  We  will  not  endure 
it;  and  if  tlua  goes  on  we  will  rather  go  to  war  with  you  than  let  war  be  carried  on 
~  imctically  against  us  from  your  shores,  under  pretense  of  neutrality.  That  no  should 
io  that  with  a  weak  power  like  Sweden,"  the  attorney  general  asks,  "  can  any  human 
being  entertain  a  donbt  T"  He  then  goes  on  to  Bocgeat  that  a  groat  poirer,  like  the 
United  Slates,  woald  adopt  the  same  views,  would  look  broadly  at  the  practical  mi»- 
ohief^  would  care  nothing  for  Vattel,  Orotins,  or  Pufiendorf,  and  would  aaj,  "It  is  in 
enhstance  as  noxiouB  as  war,  and  we  will  not  eudnre  it." 

I  must  say  I  doubt  whether  such  views  and  such  dootrines  ought  to  be  preasnted  to 
na  at  all.  I  am  sure  that  they  will  not  inflnonco  our  iudgment,  and  I  am  inclined  to 
atts)>eot  the  soundness  of  any  proposition  of  law  which  rehires  such  a  Btyle  of  argu- 
ment to  support  it.  Indeed,  I  m^  add  that  international  law  would  be  of  very  little 
use  if  it  wore  not  to  govern  the  conduct  of  ttrong  nations  as  well  as  of  teeak  ones.  I 
would  rather  state  the  passage  in  the  attorney  general's  own  words,  because  1  ohonld 
be  very  sorty  to  miBanderstund  or  to  misquote  anytbinc  that  fell  from  lum.  Ho  asja: 
"  Can  any  one  doubt  that  that  is  the  way  in  which  snob,  a  state  of  things  woald  work 
practioally  aa  betweep  a  powerful  country  and  a  weak  one  I"  Then  be  imogiuea  the 
case  of  Sweden,  and  then  he  says :  "  That  we  should  do  tbat  with  a  weak  power,  like 
Sweden,  can  any  human  being  entertain  a  donbt  T"  I  venture  to  entertain  a  doubt 
RQd  to  express  a  hope  that  this  country  would  not  sully  its  high  obaracter  by  adopting 
toward  a  weak  state  a  line  of  conduct  whioh  it  would  not  tbiuk  prudent  or  politio 
toward  a  atronger  one.  I  certainly  had  thought  that  the  object  of  intornational  law 
was,  amoD^  other  things,  to  atato  and  define  what  acts,  what  conduct  of  any  state 
would  Justi^  wu  being  made  upon  it  by  another  state.  But  the  attorney  general 
seems  to  thisk  that  if  one  nation  be  strong  and  another  weak,  the  strong  one  will 
make  war  on  the  weak,  though  it  has  no  violatiou  of  international  law  to  allege 
'  against  it  and  to  complain  of,  but  merely  some  inoonvenienoe  arialng  Crou)  the  nestsal 
state  oontinuing  ita  commercukl  relations  with  another  power,  with  whom  it  has  been 
accustomed  for  a  long  time  to  maintain  them. 

Again,  on  the  second  day  the  attorney  general  said :  "  The  peace  and  welfare  of  the 
kingdom,  nerbapa  of  the  world,  is  declined  by  the  legislatoie  to  depend"  apcm  this 
matter,  when  his  attention  was  called  to  this  from  the  bench,  be  said  that  perhaps 
be  was  going  too  far  in  aayiug  "the  jieace  of  tbe  world,"  and  no  doubt  he  was,  for 
there  is  not  any  declsjatiou  by  the  legialature  about  "  &e peace  of  the  letirld"  at  all,  and 
^'^-  mreasion  "peace  and  welfare  of  thia  kingihjm,"  which  no  doubt  is  in  the  pream- 
beliove  relates,  aa  fivr  as  "i)eace"  is  concerned,  only  to  tbat  tranquillity  which  is 
ID  uia  care  of  the  magistracy,  and  haa  nothing  whatever  to  do  with  the  relations  of 
peaoe  or  war  with  respect  to  other  countries. 

At  the  end  of  his  addresa  (uo  doubt  conspiouons  for  its  ability)  be  stated  the  grounds 
on  which  our  deciaiou  ought  to  rest,  in  a  manner  perfectly  unexceptionable ;  and  I  wish 
that  the  whole  of  hia  argument  had  corresponded  with  the  dignified  and  eloquent 
manner  in  which  it  was  concluded. 

So  also  I  think  we  have  nothing  to  do  with  the  question  aa  to  which  constmctjon  of 
the  clause  is  moat  for  Uie  interest  of  this  country  as  a  great  maritime  power.  It  Is 
degrading  the  discusaion  to  malre  it  in  any  degree  turn  upon  a  question  of  advantage 
or  benefit  to  be  gained  or  lost ;  and  on  such  a  subject  we  might  turn  out  to  be  quua 
mistaken.  In  the  present  enlightened  state  of  the  civilised  world,  it  may  turn  out 
that  tbat  dootrino  and  those  principles  are  to  be  prefi^rred  wbieb  would  make  ds  piOB- 
peroos  in  peaoe  rather  than  thoae  which  would  moke  us  successful  in  war. 

lu  construing  the  statute  it  is  our  duty  to  ascertain  the  true  legal  meaning  of  the 
words  used  by  the  legislature,  and  t<i  collect  the  intention  from  Uio  lougui^  of  tbe 
statute  itself,  either  the  preamble  or  the  enactments,  and  not  to  make  out  the  intention 
from  some  oljier  sources  of  infonnatiou,  and  then  ooustme  the  words  of  the  statute  so 
as  to  meet  the  assumed  intention;  and  this  appears  to  me  to  be  the  mistake  of  the 
counsel  on  tbe  part  of  the  Crown.  They  say,  here  is  a  powerful  State  complaining  that 
what  yon  ore  doing  is  as  bad  as  war;  and  saying  we  will  not  endnre  it;  and  then  thuy 
say,  the  welfare  and  peaoe  of  this  conntry  require  that  the  act  should  be  so  construed 
as  to  silence  tbat  complaint.  But  we  caunot  and  ought  not,  even  if  the  matter  before 
pt  seemed  to  be  within  the  miaobief  which  it  is  supposed  the  statute  was  meant  to 
le  unless  it  be  plWly  and  without  doubt  included  in 
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the  Inn^aiCe  i]«edb;'tite1ef^sl»tnre.  InmyJodgmeDt  it  is  not  within  the  letter  of  the 
BtstDte,  nor  within  the  spirit,  nor  wfia  It  kt  ^l  eont«mplBted  by  those  nho  framed 
the  law. 

The  ilangoT  of  tniTeling  out  of  the  etatnte  itaelf  snd  hrakinE  elsewhere  for  the  object 
of  the  IfgialaturQ  in  passing  it,  truj  be  illDBtmted  by  the  wide  differenoe  of  opinion 
between  ttio  late  attorney  general  and  the  present  attorney  ceoerHl  upon  this  very 
point.  The  late  attorney  general  in  opening  the  owe  to  the  Jury  «ald — "It  appears 
particnlnrly  1^  have  been  contemplated  by  the  framers  of  the  foreign  enlistment  net  to 
enforce  the  obserrauce  of  nentrallty  in  the  event  of  war,"  which  1  certainly  nnderlitand 
to  mean,  to  compel  a  complianoe  with  the  dntiee  of  neutrality,  MB  expounded  by  inter- 
national law.  Bnt  the  present  attorney  general,  in  the  beginning  of  his  argniuent  in 
■npport  of  the  mie,  took  quite  an  opposite  view,  bat  I  own  I  think  a  mnch  more  oorreot 
one,  and  said  that  the  whole  argument  of  his  speech  (in  tbnt  other  place  which  bni 
been  allnded  to)  was  to  establish  "the  directly  contradictory  pTojHiBition,"  and  his 
langnage  is  this:  *'I  say  that  there  were  no  such  obligations,  and  that  it  tea  total 
misTnterpretntioD  of  the  mnnicipal  law  t^i  say  that  there  was  any  state  tn  the  world 
which,  according  to  the  settled  and  established  principles  of  International  law,  conld 
have  reqnlrcil  this  country  to  prohibit  those  things  which  were  prohibited  under  that 
statute,  meaning  the  foreign  enlistment  act.  And  even,  with  respect  to  the  Alabama, 
he  intimatH<<  that  though  there  had  been  a  breach  of  the  municipal  law,  there  bad  been 
(and  I  think  ho  is  quite  correct  In  thiit)  no  violation  of  Internatioual  law,  or  anything 
of  which  a  Ijeiligcrent  at  peace  with  this  country  had  a  right  to  complain. 

In  endeavoring  todlscover  the  true  construction  of  tlie  sereutb  clause  of  the  stAtnte, 
the  first  matter  to  be  attended  to  is  no  doubt  the  actual  langnaga  of  the  clause  itself 
as  introduced  by  the  preamble ;  Hdly,  the  words  or  eipreesions  which  obviously  are  by 
design  omitted ;  and,  3dly,  the  connection  of  the  seventh  clause  with  other  clauses  in 
the  same  statute,  and  the  coaclnsiona  which  ou  comparison  with  other  clauses  may 
rensounbly  and  obviously  l>e  drawn.  I  do  not  mean  to  exoinde  other  considerations, 
bnt  these  appear  to  me  to  lie  the  most  obvious  and  the  saf^. 

The  teamed  attorney  geinTal,  with  apparent  effect,  asked,  Why  do  yon  try  to  explain 
a  statute  by  words  which  are  not  t«  be  found  in  iti  it  is  dangerouB  to  adopt  such  a 
conmi'.  On  tho  first  impression  tlie  objection  seems  not  at  all  unreasonable;  but  the 
nus^vur,  on  a  very  little  consideration,  is  quite  obvious.  In  order  to  know  what  a  stat- 
ute doea  mean,  it  is  one  important  step  to  know  what  it  does  not  mean ;  and  if  it  be  quite 
clear  that  there  is  something  which  it  dots  not  mean,  then  that  which  is  suggosttd  or 
supposed  to  be  what  it  rfow  mean,  must  be  consistent  and  in  harmony  with  what  it  is 
clear  that  it  does  no(  mean.  What  it/orWdsmust  he  consistent  with  what  it  permits. 
Tho  SQVOHlh  section  contains  the  words  "equip,  ftimish,  fit  out,  and  arm,"  bnt  does  not 
contain  the  word  "build,"  and  I  think  no  one  can  doubt  that  that  word  was  purposely 
omittotl  from  the  act  of  Congreas  and  ttom  our  own  statute. 

I  am  not  surprised  that  the  attorney  (tenetal  was  deeimus  of  preventing  this  mode  of 
investigation,  iwcause  it  leads  in  my  judgment  irreBistibly  to  this  conclusion,  that 
whatever  might  be  done  in  the  way  of  mere  building  before  the  statute,  may  now  be 
done  notwithstanding  the  statute.  In  common  honesty  and  candor  it  cannot  be  sng- 
Cestcd  that  tho  letnslature  meant  to  suppress  the  mere  building  of  ships  for  a  belligeren^ 
(as  it  were  by  a  Hide  wind,)  and  to  suppress  their  tTode  without  exciting  their  alarm.  I 
think,  therefore.  I  may  pronounce  with  confidence  that  it  is  lawful  notv  to  build  ships, 
and  evcu  to  build  sliips  for  war.  The  ship-buildors  of  this  country  for  abovo  a  century 
have  built  ships  for  almost  every  nation  on  the  earth,  some  for  warlike  purposes,  and 
some  for  commercial.  8hi]i-bnilding  is  one  of  the  most  considerable  of  our  industrial 
and  commerciat  pimmits.  Bnilding  ships  is  not  prohibited,  even  bnilding  ships  for  war 
is  not  prohibited,  provided  they  l>e  not  "  equipped,  furmshed,  fitted  oal,  or  armed,"  i»  our 
portt,  with  either  of  the  intents  stated  in  the  seventh  section,  and  the  words  "  eq«ip, 
farnith.Jit  out,  or  ana"  witli  the  intent  stated  in  the  »evenih  lection  ought  t-o  be  construed 
(tf  they  can  De  so  construed)  so  as  to  leave  the  commercial  interest  of  ship-bnilders 
nntouche«l.  If  the  comparison  of  the  seventh  section  with  other  seetions  tn  the  act 
makes  a  certain  proposition  clear  and  nndonbted,  the  act  must  be  constmed  accordingly 
and  ought  to  bo  so  conetrue<l  as  to  moke  it  a  consistont  and  harmonious  whole.  If  after 
^1  it  t^irus  out  that  that  cannot  bo  done,  the  conatructioii  that  produces  tho  greatest 
harmony  and  the  least  inconsistency  is  that  which  ought  to  pruvail.  I  cannot  iiuiicT' 
stand  bow  in  thu  same  brenth  it  can  be  ailmitted  that  the  question  is  far  from  being 
free  from  difflculty,  and  vet  a  construction  is  called  for  to  create  a  crime  and  emUarrass 
an  important  bmuch  of  British  industry. 

A  cooiparison  of  tho  seventh  section  with  the  second  leads  me  to  a  conclusion  quite 
different  from  that  at  which  the  learned  attorney  general  arrived.  With  respect  to 
the  second  section,  it  did  not  escape  him  that  the  oltense  creatc<l  by  the  second  section 
is  in  a  natnml-Vom  British  subject  on  offense  everywhere,  in  the  realm  or  out  of  it. 
To  use  his  own  expression,  "  the  net  is  thrown  as  wide  as  tbo  entire  world,"  and  enlist- 
ment anywhere  ia  the  mntter  forbidden.  Not  so  the  seventh  section ;  tho  acts  forbiddeu 
by  the  seventh  section  are  forbidden  to  her  Majesty's  subjects  in  her  Ut^esty's  doniintuns 
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mthf,  elMwheis  tliey  are  no  offense  at  all ;  uid  the  attorney  gMMral  Mled  to  draw  the 
ooncliuion  which  to  mj  mind  la  Irrestatlble,  namely,  that  neither  the  act  nor  the 
intention  Is  bo  mnch  the  object  of  the  legielation  as  the  jiIoM  ;  it  ia  tiie  place  {aBritiah 
port  here  or  abroad)  vhich  ia  made  aacred.  Let  the  ahip-bailder,  though  a  firitiah 
eohject,  take  hia  capital  and  material*  elsewhere,  and  he  may  buUd  wnat  ship  be 
plsBBsa,  and  arm  It  and  eqn^  it  aa  he  likee,  for  the  ose  of  any  oelligerent  not  at  war 
with  this  country;  and  with  whatever  intention  he  ie  actaated,  if  be  eommite  no  act 
of  hoBtilitf ,  be  neither  violates  international  law  nor  oommita  any  breach  of  the  foreign 
enliatmeut  act.  The  great  object  of  the  atatute,  therefore,  waa  not  to  prevent  the 
bnilding  of  ahipa  by  British  ahip-bnilders  for  one  of  two  beUigeronta,  with  neither  of 
.  whom  we  were  at  wor,  but  to  preserve  the  porta  of  this  conntry  from  being  made  ports 
of  hostile  eqnipmeut  againat  a  friendly  beUi^rent;  it  waa  not  in  any  way  to  fetter  the 
commerce  oi  tiiia  conntry  or  the  trade  of  sbip-bnilding  beyond  what  was  neoeesai;  foe 
that  pDrpoae. 

If  It  were  important  to  prevent  ships  from  being  eqaipped,  fimtiBhed,  fitted  out,  or 
armed  with  the  intents  mentioned  in  the  seventh  aectioD,  by  Bcitlah  aabjects,  it  might 
have  been  made  the  ml^eet  of  onlversal  prohibition,  as  atr  as  British  enbjocta  wer« 
concerned,  as  eawly  as  enlistment,  but  the  prohibitioa  does  not  go  beyond  the  ports  of 
the  British  dominions. 

Again,  a  compariaou  between  the  seventh  section  and  the  eighth  throws  also  some 
light  on  the  meaning  of  the  words  need  in  the  sevcutJi  section,  and  on  the  object  with 
which  it  was  framed!  liie  eighth  section  of  the  British  statute  makes  it  a  misdemeanor 
,  to  add  to  the  number  of  guns  or  to  change  them  for  others,  or  by  the  addition  of  any 
equipment  for  war  to  increase  the  warlike  force  of  any  ship  or  vessel  of  war,  or  cruiser, 
or  other  armed  vessel,  which  at  the  time  of  her  arrival  in  any  port  of  the  United  King- 
dom was  in  the  service  of  any  foreign  prince  or  gavomment,  or  of  an  v  person  or  peisons 
eierciaing  or  assnming  to  exercise  any  powers  (tf  government.  In  idiort  it  forbids  any 
one  in  this  conntry  to  increase  the  warlike  force  of  any  xessel  of  war  oi  armed  vessel 
not  belonging  t-o  the  sovereign  of  this  conntry.  In  this  it  differs  from  the  oorrespond- 
ingclauseintheact  of  Congress  (wliidi  is  the  fifth)which  forbids  the  increase  of  warlike 
armament  ta  a  ship  of  war  only  when  it  is  for  a  state  at  war  with  n  state  or  people 
with  whom  the  Ijnited  States  are  at  peace.  But  in  this  country  the  incn-nse  of  the 
warlike  armament  of  any  foreign  ship  of  war  is  not  permitted  at  all.  Wbetber  it 
belongs  to  a  state  at  peace  or  at  war  with  those  with  whom  we  are  not  at  war,  is  no 
question ;  onr  ports  are  not  to  be  distnrljed  by  a  warlike  armament  at  aU.  But  then 
everything  or  anything  else  may  be  done  for  the  purpose  of  mere  navigation ;  any  sea 
damage  to  the  sMp  or  tackle  may  be  repaired.  If  a  vessel  l>e  capable  of  repair,  sb« 
may  be  equipped,  mmished,  and  fitted  out ;  if  a  steame.',  she  may  be  BDpplied  with 
coals,  in  order  that  she  may  reach  a  port  of  her  own  connti?  in  safety.  One  couclustou 
cloarty  to  be  drawn  from  this  is,  that  whereas  in  the  United  Stat«s  foreign  vessels, 
vessels  of  war,  of  one  belligerent  were  not  allowed  to  increase  their  warlike  toroeif  the 
United  States  were  at  peace  with  the  other  belligerent,  in  the  British  dooiiiiions  a  for- 
eign vessel  of  war  is  not  allowed  to  increase  ite  warliko  force  at  all  under  auy  circum- 
stances. The  one  may  be  ascribed  to  some  doctrine  of  neutrality ;  the  other  to  a  wish  to 
preserve  the  peace  of  the  British  ports,  and  not  to  allow  them  to  be  mode  places  of 
warlike  eqnipmeut  for  foreign  vessels  at  aU. 

But  there  is  another  result  more  worthy  of  observation.  It  is,  I  presume,  conceded 
that  a  federal  vessel  of  war,  damaged  by  storm,  may  put  into  au  English  port,  and  may 
refit  and  repair  ao  far  as  is  neceasary  to  make  it  again  navigable  in  order  to  reach  ito 
own  country.  The  eighth  section  of  the  statute  by  implication  permits  all  that  it  does 
not  forbid.  A  federal  vessel  of  war  coming  into  onr  ports  would  be  allowed  no  doubt 
to  repair  sea  damage  and  to  supply  lost  stores,  in  order  to  teach  some  other  port ;  hut 
the  ship-builder  in  onr  port  would  be  equipping,  fotniahiug,  and  fittinj^  out  that  vessel 
knowing  that  the  commander  might  omise  and  commit  hostilities  against  the  so-called 
Confederate  States.  But  does  tbe  ship- builder  commit  a  misdemeanor  T  Certainly  not. 
Or  la  the  vessel  forfeited  1  Certainly  not.  If  the  argument  for  the  proeeouliou  be  well 
founded,  and  the  construction  of  the  atatute  by  the  counsel  for  the  Crown  be  correct, 
the  ship-builder  who  repaired  any  damage  to  a  vessel  of  wftr  belonging  to  either  of  the 
belligei^nts  would  be  liable  to  a  prosecution  aa  much  as  auy  of  the  present  defendants. 

I  now  come  to  the  seventh  section  Itself,  and  to  the  terms  in  which  the  Btatut* 
enacts  that  peiaons  doing  certain  acts  with  a  certain  intent  shall  be  deemed  guilty  of 
a  misdemeanor.  It  is  necessary  carefully  to  sepuate  the  act  itaelf  frnm  any  attempt 
or  endeavor  to  commit  it,  and  to  simplify  tbe  inquiry  as  to  how  tbe  statute  should  bo 
constraed.  I  will  take,  aa  the  iufbrmation  does,  one  of  the  prohibited  matters,  "equip," 
for  instance,  and  examine  that  aloue,  without  reference  to  the  others,  and  withont 
reference  to  attempting,  procuring,  aiding,  ssaiating,  &c.  The  clause  would  theu  run 
thus :  "  If  any  person  within  any  part  of  her  Majesty's  dominions,  in  t^ie  United  King- 
dom or  beyond  the  eeae,  without  the  leave  and  license  of  her  Majesty,  shall  eqnlji  any 
ship  or  vessel  with  intent,  or  in  order  that  anoh  ship  or  vessel  hIibII  be  employed  in  tlie 
service  of  any  foreign  state  or  government  as  a  trsjisport  or  stM*«hi^  «r  with  intent 
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miidemeBnor."  Two  quealions  obviousi;  ariae  upon  tlie  constmctioa  of  tlieee  expre«- 
■Iohb  I  IM,  Whose  inteatloa  ia  it  which  ie  meant  bv  the  act ;  and,  Sdly,  What  is  tbe 
meanluK  of  tho  word  "equipF'  It  is  difficult  to  make  ont  what  was  the  iuteution  of 
thoae  irao  framed  this  olaaae,  a«  to  tbe  manner  in  which  it  ahoold  be  broken  up  into 

Bits,  and  tben  be  put  together  so  as  to  present  all  the  altomatiTee  contemplated. 
Dbably,  I  tlilak  one  may  say  certainlj,  it  could  not  mean  that  "with  intent  and  in 
order  that  such  ship  or  veaael  sbonld  be  employed  in  the  sarvice  of  any  foreign  prince, 
•tote,"  &c.,  "  a«  a  (ianaport  or  store-ship,"  rfionld  stand  alone  without  some  snbaeqneni 
matter  being  added,  for  that  would  make  it  a  misdemeanor  to  furnish  a  transport  or 
Btore-4hip  to  any  foreign  prince,  &o.,  without  any  regard  to  his  being  at  peace  or  war 
with  any  state  orgovemment  with  whom  the  sovereign  of  this  country  should  not  then 
be  at  war. 

It  is  probable  that  the  winds  "  aRainst  any  foreign  prince,  atste,"  An.,  Bhoald  follow 
the  word  "stor^^hip;"  and  then  the  effect  of  the  olaaae  would  be  to  make  it  a  misde- 
meanor to  equip  a  ship  or  vessel  as  a  store-ship  with  intent  and  in  order  that  snch  ship 
should  be  employed  in  the  scrrice  of  any  foreign  prinoe,  &o.,  as  a  transport  or  store-ship 
asaltut  any  prince,  state,  &c,  with  whom  our  sovereign  should  not  then  be  at  war,  or 
wif&  intent  to  omiso  and  commit  hostilities  against  any  snch  prince,  state,  or  potentate ; 
and  some  twenty-four  of  the  ninety-eight  oounts  are  fonnded  upon  this  view  of  the 
section.  Or  the  alternative  may  be,  "  as  a  transport  or  store-shjp,  or  with  intent  to 
eruise  or  commit  hostilities,"  &a. ;  and  then  the  effect  of  the  clause  would  be  to  make 
it  a  misdemeanor  to  equip  a  ship  with  intent  or  in  ordia  that  she  might  be  employed 

Sone  beUigereut  as  a  transport  or  with  intent  to  cruise  or  commit  hostilities  against 
9  other. 

It  is  certainly  to  be  regretted  that  the  wisdom  and  sagacity  which  tbe  attorney  gen- 
eral discovers  in  a^usting  the  verbal  differences  between  our  statnte  and  the  prior 
act  of  Congress  were  not  exetoised  in  baffling  the  enemy  of  the  bill,  who,  by  leveling 
it  at  transports  and  Htore-ships,  as  well  as  ships  of  actual  war.  has  thrown  the  whole 
clause  into  great  confusion,  wnicb  I  presume  it  is  suggested  that  he  meant  to  do  by 
speaking  of  him  as  "not  ori^ually  a  friend  to  the  biU/'^and  as  having  made  the  altera- 
'■'  -  "incommittee."  ButncitberthiaconrtDoraDyotnercourtcanconstraeauystatute, 


_  ._!  though  the  JoamolB  of  the  House  shoold  give  no  sanction  toljie  proposition. 
This  is  not  one  of  the  modes  of  discovering  tbe  meanine  *'i  an  act  of  Parliament  recom- 
mended by  Plowdeu,  or  sanctioned  by  Lord  Coke  or  Blackstone.  Where  two  intents 
are  mentioned,  and  they  are  put  in  the  alternative,  thus,  an  intent  to  do  such  a  thing, 
or  an  intent  to  do  another,  the  obvions  and  the  grammatical  mode  of  reading  the  clause 
wonld  be  to  make  the  two  intentions  the  alternatives ;  but  most  of  the  counts  in  the 
information  (about  seventy-two)  combine  the  two  intents  together,  and  in  effect  tnm 
"or"  into  "and,"  and  charge  the  defendants  with  "equipping,"  Ac,  tho  ship,  with 
intent  that  tbe  ship  should  be  omjiloyed  iu  the  service  of  one  belligerent  with  intent  to 
cruise  and  commit  hostiliiioa  against  the  other  belligerent,  with  which  her  Mi^esty  was 
not  then  at  war.  If  this  mode  of  roadiug  the  seventh  section  be  not  correct,  seventy- 
two  of  the  connta  ai<e  improperlyframcd^audthestatutedoesuot  warrant  their  making 
any  such  charge.  But,  asenming  it  to  be  correct,  then  tbe  question  arises  whose  intent 
does  tho  information  meant  Who  is  it  that  the  information  charges  with  an  intent  to 
cmise  and  comniit  hostilitiesf  According  to  all  the  rules  of  pleading,  it  must  be  tbe 
intent  of  tbe  person  committing  the  act ;  and  this  view  would  make  all  the  counts  in 
Biibstance  to  mean  much  the  same  thing;  that  is  to  say,  with  reference  to  the  intent- 
There  was  no  direct  evidence  that  the  persons"  equipping,  fitting  out,"  Slc.,  or  "aiding, 
assisting,"  &c.,  "in  equipping,"  &c.,  had  any  intention  to  cruise  or  commit  hostilities 
at  all;  and,  if  so,  the  whole  charge  wonld  fail  altogether.  The  attorney  general  would  , 
read,  "  with  intent  to  commit  hostilities,"  as  if  the  expression  were,  loirA  intent  thai  ho*- 
tUifiaiAouId  bt  eommitted  by  somdiody ;  but  that  mode  of  reading  the  expression  is  contrary 
to  the  rules  of  pleading  anff  to  all  aotbority  on  tbe  subject;  and  especially  it  seems 
to  me  to  be  contrary  to  what  was  decided  in  The  United  8tat«s  vi,  Qnmoy,  of  which  a 
fiilt  report  is  given  in  the  appendix  to  the  trial.  I  wish  to  call  particnlar  attention  to 
this  case,  and  to  tbe  two  answers  of  Hr.  Jefferson,  referred  to  by  the  solicitor  general 
in  the  course  of  his  argument.  I  think  that  those  answers  lead  to  a  constrnction  quite 
different  from  that  suggested  by  the  cuaneel  for  the  Crown.  Mr.  Jefferson's  answers 
eleorly  sBow  what  was  the  opinion  of  tbe  American  government ;  and  the  decision  of 
the  Supreme  Court,  in  The  United  States  m.  Qoincy,  is  the  best  authority  as  to  tbe  state 


of  the  law.    The  flrst  answer  refers 

Jefferson  says,  "Onr  citizens  have  been  always  free  to  make,  vend,  and  export  arms. 
It  is  the  constant  occupation  and  livelihood  of  some  of  them.  To  suppress  those  callings, 
(the  only  means,  perhaps,  of  theii  sabststence,)  because  a  war  exists  in  foreign  and 
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distent  conatriee,  in  irhfch  yre  hare  no  conoera,  vonld  tovcely  be  erpeotod.  It  would 
be  bard  in  principle  »nd  impotaible  in  practice." 

Wbj,  J  -vecraid.  oat,  Bhonld  not  this  view  of  the  subjeot  of  indnBtrial  powa!t«  apply 
to  ships  and  Mhip-bnOdere  in  EnglnndT  In  America  it  apparentlv  doee  Wiply-  The 
secoDd  lUiBweT  relates  to  Rbips,  but  Mr.  Jeflerson  dosB  not  say  anytning  in  (UlapprobB- 
tioD  of  a  mere  snpply  of  ihips,  even  sbipBof  war.  What  he  says  ia  this:  "But  tbe 
practice  of  eommiitioning,  eqaipping,  and  manning  Teasels  in  oor  porta  to  crniee  on  any 
of  the  belligerent  parties  is  entirely  disapproved,  and  the  government  will  take  effective 
meaanreg  to  prevent  it,"  and  accordingly  the  third  section  of  the  act  of  Con^rese  is 
directed  against  fittiniroQt  and  arming,  oud  also  against  commiBsioning.  The  seventh 
section  of  onr  act  is  directed  against  equipping,  fDrnishine,  fitting  ont,  or  armine.  and 
also  aeainst  commissioning,  tint  than  is  not  b  single  syllable  against  ship-bnildhig, 
or  sflling,  or  making  for  sale,  ships,  even  of  a  warlike  character.  So  wit^  reepect  to 
the  law  and  the  construction  of  tLe  American  act  of  Congress.  The  judgment  delivered 
by  Mr.  Justice  Thompson  in  the  United  States,  in  the  case  of  The  United  States  t(. 
Qnincy,  gives  to  the  citizens  of  the  Unit^'d  States  a  right  to  send  armod  vessels  ont 
of  their  ports.  It  aims  at  preventing  the  citizens  themselves  from  committing  hostili- 
ties against  foreign  powers  at  peace  witJi  the  United  StAtes,  but  leavee  them  at  perfect 
liberty  to  sell  the  vessel  to  one  of  the  bolligcrenta,  and  provided  hostilities  are  not  eom- 
mitted  by  the  citizens  of  tbe  United  States  there  is  no  breach  of  the  law.  The  accom- 
panying remark  of  tbe  learned  judge  which  immediately  foUows,  proves  that  the  attorney 
general  is  endeavoring  to  enforce  against  British  ship-buildera  a  principle  which  the 
Snpreme  Court  of  the  United  States  altogether  repudiates  as  a])plicab]e  to  citizens  of 
the  United  States.  If  our  statnte  was  passed  to  give  to  the  United  Statee  and  other 
countries  the  Bsme  advantage  that  their  act  of  Congress  gave  to  us,  there  may  be  a 
reciprocity  in  words,  but  there  is  no  reciprocity  in  reali^  and  in  constmctioo  if  the 
arcrumeut  for  the  prosecution  is  to  prevnil.  Mr.  Justice  Thompson  says,  "All  the  lati- 
tude uecessaiy  for  commercial  purposes  is  given  to  our  citizens,  and  they  ai«  restrained 
only  &om  such  acta  as  are  calculatetl  to  involve  the  country  in  war,"  which  I  understand 
to  mean,  that  the  citizens  of  the  Ignited  States  have  a  right  to  build  what  sbinB  they 
plcnse,  and  dispose  of  them  as  they  please,  provided  they  do  not  themaclvee  take  part 
in  the  wot,  and  the  ships  ore  not  employed  by  them  to  commit  hostOitiea.  And  what 
pretense  is  there  for  giving  to  onr  foreign  enlistment  act,  with  reepoot  to  ship-building, 
a  construction  totally  di^rent  from  that  which  the  act  of  Congress  bears,  aooOFdiug 
to  the  Judgment  of  the  American  judges  themselves  in  their  Supreme  Court  t 

TheTo  is,  indeed,  a  diffpreuce  of  expression  between  the  act  of  Cougiees  and  onr 
statute,  they  have  merely  the  words  "with  intent,"  we  hove  "  with  inteut  or  in  order." 

Tbe  attorney  general  says  that  he  supposes  that  thewords"in  order"  were  added 
to  avoid  some  evasion  or  quibble.  I  brieve  that  they  were  added  to  leave  no  doubt 
as  to  the  meaning:  the  expression  "in  order  "is  explained  in  Todd's  Johnson  to  sienily 
"means  to  an  end,"  and  Jeremy  Taylor,  Tillotson,  snd  Swift  are  quoted  as  authorities — 
the  passage  from  Swift  it,  "One  man  pursues  power  in  order  to  wealth  " — that  is,  [rawer 
is  the  "means,"  wealth  is  '4he  end."  And  the  seventh  section  forbids  er|Uipping  a 
ship  or  vessel  as  a  "means"  to  "the  end  "of  cruising,  or  committing  hostilities.  In  all 
common  sense  and  understanding,  if  the  nature  <3'  the  equipment  has  no  referenoe 
whatever  to  the  commission  of  hostilities,  it  cannot  l>e  the  "means  to  that  end,"  and 
there  is  no  breach  of  thp  statute  by  that  sort  of  equipment.  Webster's  American  Dic- 
tionary gives  precisely  the  same  explanation  of  the  words  "in  order,"  And  this  leads 
me  to  remark  that  even  the  word  "  inteut "  alone,  and  without  "  in  order,"  which  is  put 
in,  as  I  think,  to  explain  it  and  give  it  the  true  mcaningwhich  an  English  lawyer 
would  assign,  ought  not  to  lead  to  a  different  conclusion.  The  attorney  general  seems 
to  think  that  if  there  be  an  intent,  and  if  anything  of  whatever  kind  be  done  in  pnr- 
Buance  of  it,  that  is  sufBcient.  With  creat  respect  for  tbe  opinion  of  so  eminent  a  law- 
yer, iu  my  judgement  that  is  not  snfllcicDt.  If  a  statute  simply  made  it  a  felony  to 
,  attempt  to  kill  any  human  being  or  to  conspire  to  do  so,  an  attempt  hy  means  of 
witchcraft  or  a  conspiracy  to  kill  by  means  of  churms  and  mcantations  would  not  be 
an  offense  within  such  a  statute.  The  poverty  of  language  compels  one  to  say  "an 
att«Di|it  to  kill  hy  means  of  witchcraft,"  but  such  an  attempt  is  really  uo  attempt  at 
all  to  kill.  It  is  true  the  sin  or  wickedness  may  be  as  great  as  an  attempt  or  conspir- 
acy by  competent  means;  but  boman  laws  arc  made  not  to  punish  sin,  but  to  prevuit 
crime  aud  mischief. 

I  am,  therefore,  of  opinion,  that  tbe  seventh  section  should  be  construed  as  if  the 
words  were  "if  any  person,"  in  the  places  mentioned,  "shall,  without  the  Ifave,  &o., 
cqnln,  ns  a  means,  any  ship  or  vessel  to  the  end  that  such  ship  shall  cruise  or  commit 
hostilities;"  and  so  rend,  if  after  all  the  equipping  or  furnishing  or  fitting;  out  the  ship 
is  incajKiblo  of  cruising  or  committing  hostilities,  IJiere  lias  been  uo  eu^  equipping, 
&c.,  as  the  statute  was  intended  to  prevent. 

And  this  brines  me  to  the  meaning  of  the  words  "equip,  fnmish,  Ht  out,  and  arm," 
for  they  must  all  be  considered  together;  and  the  question  isnotsomuch  what  did  the 
legislature  mean,  as  what  is  the  meaning  of  what  they  have  stud— of  ^e.^oid^. they 
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have  D««d.  A  clHQie,  odinltted  to  be  awkwardly  framed,  by  no  lueatia  free  from  diffl- 
cnlty  unil  of  considerable  doabt,  was  ocarcel;  'trortti  the  very  miDDte  criticiam  and 
cocnpariMn  which  it  has  received;  but  on  the  part  of  the  prosecntiOD  it  Is  coutended 
that  the  seventh  clause  n'as  meant  to  put  ships  cuustruotud  fui  war  or  adapted  to  true 
npOD  a  footiog  different  fiom  any  other  munitions  of  war;  to  leave  cannon  of  every 
deaoription,  itrms  of  all  sorts,  gnupowder,  and  shot  and  shell,  to  be  Ireely  supplied  to 
either  belligerent,  but  that  no  shiji  or  vessi'l  of  a  irarlike  charactei  in  any  respect  was 
to  bo  furnished  to  n  belligerent  with  whom  tbiu  conutr.v  was  not  at  war.  If  this  bad 
been  the  oliject  of  our  leRislaturej  it  inif;ht  have  been  accomplished  by  the  simplest 
possible  piece  nf  legislation ;  it  might  have  been  expressed  in  language  so  clear  that 
no  hnmau  being  cunld  entertaiu  a  doubt  about  it,  instead  of  the  awkward,  diEQcult, 
and  duubtAil  clause,  which  it  is  admitted  on  the  part  of  the  attorney  and  sohcitoi  geu- 
erals  we  liuvo  to  deal  with.  It  cannot  be  suggeetetl  that  the  object  was  to  conceal 
from  the  ship-builders  the  nltiuiate  eSbct  of  the  clause,  and  to  prevent  a  clamor  on 
the  part  of  the  buildera  of  ships,  that  tbey  were  interfered  with  in  a  way  which  the 
casters  of  emiiion  and  the  makei-sof  gniljKiwder  were  not.  There  is  not  a  syllable  in  the 
act  of  Parliament,  nor  in  anytbing  comicclcd  witli  it,  nor  in  any  cotemporary  procla- 
mation, speech,  or  jinbli cation  of  ony  kiud  profensiiig  to  put  ships  on  a  footing  different 
from  any  plher  implement  of  war ;  and  it  was  admitted  most  distinctly  by  the  attor- 
ney general,  and  I  think  torreclly  enough,  that  thero  was  no  foundation  for  any  such 
diatiuction  iu  iutemational  law.  But  what  in  the  ground  of  this  distinction  between 
cannon,  ivmniuuitiou,  and  other  articles  of  that  description,  and  shipsT  I  think  it  was 
insisted  uimn  entirely  without  any  suRliiient  foundation.  The  attorney  general  says, 
as  I  understand  liim,  that  as  for  as  iiitemutiounl  law  is  concerned,  there  is  no  distinc- 
tion between  tbeui,  and  tliat  the  distinction  arises  from  our  municipal  law.  He  entire- 
ly agrees  with  me  npon  the  subject,  except  aa  far  as  the  municipal  law  makes  a  differ- 
ence. Hts  expresiiioD  ia,  "  I  entirely  aubscrilM)  to  what  fell  from  the  lord  chief  baron 
at  the  trial,  that  it  could  make  no  difTeri'iice  whether  there  was  asale  of  a  thing  ready 
made  wilhout  a  previous  contract,  or  a  delivery  under  a  contract."  Ko  doubt,  he  says, 
that  wonld  be  ao  if  uo  legislation  uiatle  a  difference,  and  he  considers  that  the  foreign 
enlistment  act  made  that  difference,  and  bis  reusou  ia  a  singular  one.  He  says  that  her 
M^esty  has  the  power  whenever  she  pleaaea  to  prohibit  every  other  species  of  contra- 
band Ira<1e.  hat  that  ebe  hne  no  power  to  deal  with  a  vhip,  so  that  sbipe  are  left  out,  to  be 
dealt  with  nnder  the  foreign  enlistment  act.  The  preeent  atatnte  forbidding  the 
exportation  of  arms,  ainninuitiou,  aud  eo  on,  is  the  lllth  and  17th  of  Victoria,  passed  in 
1853,  foonded  on  a  statute,  the  'M  and  4th  of  William  the  fourth,  chapter  52,  passed  in 
]833.  1  cannot  find  in  the  index  to  the  Statiitea  any  earlier  cme.  So  that  the  construc- 
tion of  the  foreign  enlistment  act,  paaacd  iu  1819,  ia  apparently  made  to  turn  u^ion  an 
act  iiaseed  in  18:t:). 

Tno  reauU  of  the  argnment  on  the  part  of  the  Crown  seems  to  be  this.  A  ship-buildi^r 
may  bnild  a  aliip  altogether  of  a  warlike  charai^ter,  and  may  arm  it  completely  with 
the  laCoRtand  most  misciiievoits  invention  for  the  destruction  of  human  beings,  and  may 
"  " -■- - ■"-    obelligeronts,  with  a  perfect  litness  for  immediate  cmisin^,  and 


ready  to  commit  Inatilities  the  inataut  it  is  beyond  the  boundary  of  n 
provided  tiiere  was  no  previous  contract  or  ngroemeut  for  it.  But  if  there  be  any  ouu- 
tract  or  agreement  for  it-,  it  caiinot  he  made  to  order  with  the  slightest  warlike  char- 
acter alraut  it,  though  this  be  part  of  the  iiccuatomed  and  usual  trade  of  tlUs  country, 
and  though  the  ship  leaves  our  shores  a  mere  hull,  utti^rly  incapable  of  cruising  or  com- 
mitting linatilitie«,  aud  as  far  as  war  is  concerned  as  innocent  and  harmleas  ns  the  mere 
timber  would  be  of  which  it  is  built.  The  means  of  evasion  which  this  furnishes  is 
obvioua.  A  signal,  a  word,  a  gesture,  may  convoy  on  order  whollv  inca^hle  of  being 
proT6<l.  It  is  nunecosaary  to  dwell  upon  this  j  it  is  nt  once  perfectly  obvious;  and  the 
leal  differt^nce  between  a  crime  and  an  oct  of  commerce  mw,  in  point  of  evidence, 
entirely  diaappear.  To  use  an  oipresaion  borrowed  from  one  iamiliar  in  Westminster 
Hall  about  a  coach  aud  six,  a  whole  fleet  of  ships  might  sail  through  each  an  nut  of 
Parliament  as  this,  if  this  be  the  meaning  of  it;  and  we  are  to  believe  that  our  legisla- 
tors eKiiitiisted  all  their  wisdom  in  settling  the  language  of  the  seventh  clause,  and  had 
none  remaining  to  perceive  the  enormous  loophole  which  tbey  had  left. 

Again,  a  Uritish  subject  may  buy  a  vessel  of  war  rtjectcd  by  our  navy,  St  it  up  and 
arm  it,  and  soil  with  it  to  a  port  ol  either  belligerent  to  sell  it;  hut  if  either  belligerent 
should,  by  an  i^ent,  purchase  it  at  a  public  sale  by  anction,  lie  cannot  put  a  mast  into 
it,  or  hoist  a  sail  to  reach  his  own  country ;  but  an  armed  vessel  of  either  belligerent 
may  come  into  onr  ports  and  obtain  whatover  mere  naval  hnt  not  warlike  stiirca  she 
may  require,  so  oa  to  enable  that  ship  to  reach  some  other  port.  Observe,  coniiug  into 
a  port  completely  armed,  he  may  rcht  and  repair;  but  being  altogether  unarmed,  he 
cannot  put  up  a  most  or  a  sail  merely  to  take  that  vessel  across  toe  ocean.  I  caiinnt 
believe  that  the  sound  coostmction  of  an  act  of  Parliament  passed  within  fitly  years  of 
the  preaeut  time  can  by  poasibility  lead  to  such  an  amount  of  inconaiatency  and  absnnl- 
ity,  and  I  may  a<ld  iignstice,  ns  is  involved  in  the  construction  which  we  are  asked  with 
so  mucli  earnestness  to  pnt  upon  this  statute.  It  seems  to  me  to  amount  almost  to  that 
28  A  O— TOL.  T 
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degree  of  what  iB  wiiil  ia  be  Tepngnonce  to  common  senge  wbich  otiglit,  acoordiiiK  to 
th<^  K<*1den  mlt^,  to  defeat  the  eSV^,  even  if  the  words  coDveyod  the  meauing,  which 
tliey  CRrtainly  do  not. 

Ill  myjudgmeut  tho  act  was  not  framed  in  order  to  mnke  any  difference  between  ships 
cif  wiir,  nnd  gnus,  ammnnition,  and  other  implement  of  wat,  but  to  prevent  oor  shores 
front  being  made  tlie  points  of  departure  of  hostile  expeditioDS  commiisioned  and  equipped 
tn  commit  bostilitiee  against  n  belligerent  not  at  war  with  us.  The  seventh  Bection, 
therefore,  forbids  the  iasuilig  or  delivering  a  CDmmis:4ion  as  well  as  equipping  in  order 
to  commit  lioetilities ;  for  withont  n  commission  any  net  of  hostility  would  be  a  clear 
and  undoubteil  act  of  piracy,  and  there  was  no  occasion  for  a,  new  law  against  piracv. 
To  snppoae  thnt  the  legislatnTe  left  tn  British  sbip-biiilders  the  power  and  ri^ht  to  build 
shijiJi  for  war,  na  before  the  statute,  but  that  they  mrant  by  the  words  "  eqmp,  fhmish, 
ftnn  fit  up,"  to  forbid  them  from  sailing  away,  however  bannless  and  innocent  of  war 
their  condition  might  be,  is,  I  think,  nil  unworthy  impnt*tion  on  the  good  faith  of  those 
who  luaile  the  law.  There  can  lie  no  doubt  they  did  not  mean  to  permit  a  ship  or  ves- 
sel to  go  away  armed,  for  they  have  said  no  distinctly ;  but  "  amitig  "  adniitfl  of  many 
degrees,  and  a  rtouht  might  arise,  if  the  word  "arm"  alone  had  Ijeeii  used,  what  degree 
of  arming  would  constitute  tho  offense.  But  the  degree  is  settlcyl  and  determined  by 
taking  the  whole  sentence;  the  ship  is  not  to  be  eqiilpped,  &c.,  in  order  t«  cruise  or 
commit  hostilities;  if  the  equipment  amounts  to  tliat  t&«  law  ia  broken;  if  it  doe« 
not.  no  offense  hos  Ijeen  L'ommitt«d. 

■\Vith  resncet  to  the  rule,  I  smnf  opinion  that  none  of  thegronnds  upon  which  it  w«« 
moviKl  oupflit  to  prevnil,  and  that  the  rule  ought  to  t>e  discharged. 

Hr.  Baron  Bramwrll.  Th»law  that  gnvrms  this  case  isa  written  law,  an  act  of  Par- 
liament, which  we  must  apply  according  to  the  true  meaning  of  tli<!  leords  used  in  it. 
We  must  not  extwnd  it  to  anything  not  within  tlie  natural  meaning  of  thosu  words,  but 
within  the  mischief  or  supposed  mischief  intended  to  be  prevented,  nor  unist  wg  refnse 
to  apply  it  to  what  is  within  that  natural  meaning,  because  not  or  supposed  not  to  be 
■within  the  mischief. 

In  this,  OS  in  other  cnses  of  doubtful  meniiing,  it  ia  legitimate  to  resolve  that  doubt 
by  asct'rtaiuing  the  gfnernl  scope  and  object  of  the  enactment.  And,  accordingly, 
iutiTiiational  law  has  licen  refcrreil  to,  certaiu  propositions  have  been  laid  down  in  that 
neces-iarily  vague  science,  and  it  has  been  argued  that  tho  act  was  passed  merely  t^i 
enable  tho  Crown  to  enforce  the  observance  oi  that  law  by  its  subjects,  and  so  it  has 
Ix'cn  sought  to  tind  its  meaning.  But  it  ia  clear  to  me  that  the  ntatnte  prohibits  some 
things  which  are  not,  and  I  strongly  incline  to  think  pennita  sume  things  that  are, 
prohibited  by  international  law.  In  the  result,  1  concur  with  tiie  lonnied  attorney 
general,  that  the  i|ue8tion  which  we  have  to  answer  cannot  be  solved  by  treating  the 
statute  an  a  mere  enforcement  of  international  law, 

Again,  it  may  be  a  legitimate  mode  of  detcrmjning  the  meaning  of  a  doubtful  docu- 
ment to  place  those  who  have  toexnouiid  it  in  the  situation  of  those  who  made  it;  and 
eu,  perhaps,  history  may  be  referred  to,  to  show  what  facte  existed,  bringing  about  a 
etiitute,  and  what  matters  influenced  men's  minds  when  it  was  ma<le.  But  we  know 
that  in  our  tegistatioo  an  argument  may  he  used  in  support  of  the  principle  of  a  bill 
which  is  coiisiHleut  with  particular  provisions  of  givut  variety;  and  we  know  that  in 
all  legislation  where  it  is  int«n<lett  to  prohibit  a  thing,  jt  may  be  necessary  to  prohibit 
others,  under  color  of  doing  which  the  thing  inteuileil  to  bo  prohibited  may  be  done. 
Tills,  therefore,  aUbrds  no  certain  clue  to  tho  meaning  of  this  enactment.  Nor  would 
ascertaining  the  objects  of  the  authors  of  the  American  act,  from  the  provisions  of 
which  in  our  act  there  is  a  parpoaeii  difference. 

It  becomes  necessary  then  minutely  to  scrutinize  the  wonb  of  our  statute,  and  inter- 
pret them  with  snch  assistance  (if  any)  as  con  be  ggt  extra  its  four  comers.  Now  it  is 
no  doubt  a  penal  statnte,  but  I  thiuk  it  ought  to  be  construed  as  laid  down  by  the  tBt« 
111'.  Sedgnick  in  his  book  on  statutory  and  constitutional  law.  He  says  at  p^ige  326, 
"But  the  rule  that  statutes  of  this  class  are  to  be  couHidered  strictly,  is  far  from  beiug 
a  rigid  ur  unbending  ouu;  or  rather,  it  bos  in  modem  times  been  so  uiodilied  and 
explained  away,  as  to  mean  little  more  than  that  penal  provisions,  like  all  others,  are 
to  he  fairly  conHtmod  according  to  the  legislative  intent  as  expressed  iu  the  euoctmenl ; 
the  cotirbt  refusing  on  the  one  liand  to  extend  the  punishment  to  cases  which  are  not 
clearly  cmliraced  in  them,  and  on  the  other,  equally  refusing  by  any  mere  verbal 
nicety,  f()rced  cnnatmctiim,  or  eqnitflido  interpretation,  to  exonerate  ]>arties  plainly 
within  their  scope;"  a  passage  iu  which  good  sense,  force  and  propriety  of  language 
are  equally  connpicnons ;  and  which  is  amply  borne  out  by  the  authorities,  English  and 
American,  which  be  cites.  And  I  lunst  here  record  the  well-founded  remark  of  the 
F  general  to  the  effect,  that  wher 
IS  ciillod,  beyond  their  natural  u 
oxtcufiion ;  now  that  such  liberties  are  not  taken  with  statutes,  there  it 
constniing  pcnnl  statutes  on  such  different  principles  as  were  formerly  applied.  Nor, 
I  confess,  can  I  think  that  the  interests  of  the  ship-building  or  any  otaw  trade  aM 
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BO  coiu^emed  id  tliia  matter  oB  to  afford  ftn  argtiinetit  iu  favor  of  the  defendant's 

I  lion-  come  to  the  very  wordx  of  this  mncti-debated  seotioa  7.  I  leave  out  all  ^bicfa 
are  ueedlem  to  tlio  matter  in  hand.  1  am  fatUHed  tbat  the  words  "  cqain,  furuieh,"  and 
"fit  oat,"  are  not  limit-ed  to  tntnsports  and  stnre-«1iips.  The  rule  which  iiiterjirets 
" nMfndo  linffula  tingulii,"  eAunot  apply  here;  lieraiiM  all  the  worda  "equip,  fumiBb." 
and  "  lit  out,"  are  sriiaible  tn  refert'iice  to  vesBcla  intended  to  oruiHe  cir  commit  hostili- 
ttea.  The  eePtiim  reads  thna:  "If  any  person  within  any  part  of  the  Uii(t«d  Kingdom 
ihall  e<]iiip,  niriiinh,  lit  ont,  or  aim  any  sliip  or  veiiBel  with  intent  or  in  order  tbat  snch 
ship  or  veHscl  sball  lie  employed  in  the  servicH  of  any  fomign  prince  as  a  transport  or 
Btote-8hip,  or  with  Intent  to  cniiBc  or  coniinit  liostilities,"  &c.  Now  we  have  to  ascer- 
tain the  tneanin);.    On  the  part  of  the  Crown  it  is  saiil,  that  if  tliere  is  .    .    - 

:h  tha 

---     -. - --,   „,rin&  ■" 

rqtiipinoRt  are  lawful  or  not  accordini;  to  the  in  ....   

hv  tliosa  for  wlioin  they  are  done.  This  is  said  to  be  acconlinff  to  tbo  very  words  of 
the  statute.  Snppoain^  it  to  he  so,  it  seems  to  me  that  the  difflcnity  is  only  shifted ; 
that  the  (|uestion  remiims  and  becomes  this :  What  is  the  meaning  of  the  wonis  "  with 
Intent  or  in  onler  that  such  ship  shall  bo  employed  in  the  servico  of  nuy  foreign  piinoe 
with  intent  to  cmiao  or  commit  hostilitiesf"  Does  the  expression  mean  with  inteot  or 
in  order  that  by  mcaits  of  such  eqnipinent  she  may  crniae  or  commit  hostilities;  that 
she  shall  tie  in  a  condition  for  proximate  hotttil  ilies,  so  Ihat  tlie  port  wLicb  she  leaves 
will  bo  a  "  station  of  hostilitiesF'  or  does  it  mean,  as  contended  by  the  Crown,  Ihat 
an  iiiti'nt  is  within  the  statntu,  where  tbo  cijiiiiimcnt  is  in  order  tbat  she  may  be 
employed  in  the  service  of  a  foreign  prince,  thongh  fnrtber  ucts  on  bis  part  are  neces- 
sary to  eniiiblc  her  to  cruise  or  commit  hostilitiesf 

i  tliiiik  tbat  this  is  a  correct  statement  of  the  question,  and  it  si^eins  to  methat  It 
must  lie  answered  adversely  to  tbe  Crown's  contention.  I  think  tliiit  the  fair  and  natu- 
ral meaning  of  tbe  words  is,  that  the  eqnipmeiit  must  bo  lit  for  cruiHing  or  the  cuj 
sion  of  hoHtilities.    Tbo  word  "intent     lii-fore  to  "crnise  or  commit  hostilities" 

tut  there  on  purjioee  to  show  tblH.  Bnt  I  dislike  relying  on  a  single  word.  Let  it  then 
a  rejected,  and  tbo  statnteread  tlins:  "If  any  person  uialleqnlp  any  shin  with  intent 
or  in  order  that  snch  ship  shall  be  employed  in  the  service  of  any  foreign  prince  to 
cruise  or  commit  hostilities."  Now  what  wonid  be  the  meaning  if  the  wonls  were  ''if 
any  person  shall  ennip  any  ship  with  intent  or  iu  order  that  siicb  nhip  ahnll  cniiHe  or 
commit  hostilities  in  the  service  of  any  foreign  prince  I"  Surely  tbat  would  reqnire  an 
equipment  suited  for  such  cruising.  Do  thotw  words  differ  from  the  following;  "  If  any 
person  sbiill  equip  any  ship  with  intent  or  in  onler  tbat  such  riiip  or  vewtpl  shall  be 
employed  to  cniise  or  commit  hostilities  in  the  service  of  any  foreign  prince  t"  And  do 
these  latter  wonls  differ  from  those  in  the  statute  T  I  tbink  not.  Take  Mr.  Meliiab's 
illustration.  If  the  words  were,  "eqnin  with  intent  or  in  order  tbat  the  Bbip  sboll  be 
emplnynl  in  tbe  service  of  a  merchant  in  the  wbsle  fishery,"  coitid  it  be  said  tbat  any 
ei|nipmetit  or  intent  would  be  within  tlie  act,  QuleBS  the  equipment  woe  or  wss  meant 
to  be  tit  for  whaling r 

I  think  that  this  Is  the  plain,  fair,  and  natural  meaning  of  the  words  by  tbemselves, 
but  tlieru  are  oollaterat  cousideration.i  to  the  same  cffecL  Building  is  not  probibit-i-d : 
Belling  Is  not  pruhlbited.  I  do  not  a^eo  with  Mr.  Mcllisb  that  if  the  statntv  does  not 
prohibit  Iniilding,  it  mnst  necessarily  permit  equipping.  It  is  possible  that  the 
legislature  meant.  You  may  hnild,  which  is  barmless  unless  you  equip,  and  that  you 
may  not  do.  But  it  Bocmn  to  ine  that  the  omission  of  "  build '^  and  ''sell"  shows  that 
aoiuetlilug  lioyond  a  liarnileHS  ahip  and  equipment  was  meant  to  bo  prohibited.  It  may 
he  said  that  selling  an  eqnipi>ed.  armed,  and  manni^d  ship  is  not  prohibited,  in  warAs 
nt  least,  and  therefore  that  no  argument  can  bo  derived  from  the  omission  of  "  build  " 
and  "sell."  My  anBivcr  is  that  there  are  no  ready-made  ships  equipped  and  nmied  fur 
sale,  tlii'y  are  dono  to  order ;  tbcre  was  no  need  therefore  to  prohibit  what  never  has 
ba]ipeiinit  or  rotiltl  happen.  Such  a  prohibition,  therefore,  would  he  useless,  wben-as 
A  lirohibition  of  building  aivl  selling  would  not. 

Af-ain,  Sir.  Knrsiake'n  argnmont  comes  in:  A  man  ban  a  ship  for  sale;  be  may  sell  it 
to  a  belligeroiit  if  Jio  does  nothing  tn  it;  ho  may  equlji  it  if  the  buyer  means  to  lise  it 
as  a  iiai:ket  ship,  but  ttio  same  equipment  is  unlawful  if  tbe  buger'i  intent  is  different. 
8o  that  the  inisdHmeainir  is  committcil  or  not,  according  to  the  intent,  not  of  the 
eqnippec,  but  of  bis  customer.  Because,  suppose  the  eqnipper  says,  and  truly,  "I 
etjuimied  it,  that  the  buyer  might  do  hb  he  pleased  with  it.  I  ciircil  not  what  that 
was ;"  what  intent  is  there  then  in  the  eqnipper's  mind  tbat  she  shall  ba  employed  to 
erniset  Moreover,  the  wonls  arc,  "iu  order  tbat,"  &.c.  Can  there  be  on  equipment 
in  onler  that  a  ve.<<Hiil  may  bo  employed  to  rruise  unless  the  equipment  is  calculated  to 
enable  her  to  do  sof  Again,  suruly  the  equipment  of  a  vessel  "  with  intent  or  iu  onler 
that  siicli  ship  or  vessel  shall  be  ejn]iloyi'd  in  the  si'rvice  of  any  fondgn  prince  as  a 
■tore-ebip  or  transport,"  means  an  equipment  os  sucb,  or  an  tnteut  tbat  such  equipment 
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□  tbfite  be  a  doubt  of  the  meaniug  T  Does  tbe  use  of  that  ivord  make  anj  d 
ence  I  1  thtnti  it  cannot  properly  be  said  that  a  man  doea  au  act  tritb  iutent,  nnleas 
he  inteuilH  tbe  tut  to  briug  about  tbn  tbing  iDtended,  or  uuleM  the  act  is  particularly 
Btted  to  do  Bu.  TboB,  if  a  man  bniUU  a  ^ip  in  which  Ac  meaua  to  go  ou  a  wballae 
Toy  age,  bo  bnilds  with  the  intent  that  the  snip  shall  go  on  a  whalini;  voj'age  though 
onflt  for  whaling ;  hut  if  ba  huildH  her  for  anotber,  be  does  not  build  her  nitb  intent 
that  «hu  shall  go  whaling  unless  he  particularlv  adapts  her  to  that  service.  In  this 
case,  if  "  building  "  with  intent  that  thR  vessel  should  be  employed  to  cniiso  had  been 
forbidden,  I  tbiuk  the  forfeiture  wonld  have  been  incurred,  for  by  her  build  she  is  par- 
ticularly adapted  for  that  purpose ;  but  tlie  word  "  equip "  is  used,  and  there  is  no 
forfeiture  unless  there  is  an  equipment  ponicolarly  fitting  her  for  cruising,  the  eqnip- 
per  himself  not  intending  to  cruise  in  her. 

I  now  come  to  section  6.  This  section  is  relied  on  by  counsel  of  great  ability  on  each 
Bide  as  being  in  bis  favor.  It  soems  to  nie  to  be  strong  for  tbe  defendants.  It,  by 
implication,  permits  any  equipment  to  a  vessel  already  armed,  provided  it  is  not  an 
equipment  for  war.    If  tbe  Alabama,  with  her  armament,  could  run  into  an  English 

Ert,  whatever  was  done  to  her  in  this  couutry  before,  in  the  way  of  equipment,  could 
doue  DOW  lawfully,  and  she  might  sally  foith  armed  and  equipped,  though  it  is  Haid 
the  equipment  alone  was  unlawfiiL  It  is  said  that  such  ship  must  have  been  equipped 
before,  but  she  may  have  lost  her  masts,  sails,  or  screw,  and,  accordiiig  to  tbe  argu- 
ment of  tbe  Crown,  they  may  bo  replaced  if  sbe  is  armed  already,  but  not  if  she  is 
HDarmed.  Or  sbe  may  come  here  armed,  and  have  ber  equipment  bettered  to  any 
extent ;  she  may  have  new  masts,  rigging,  Kails,  boilers,  or  engines,  but  any  one  ot 
tbeae,  if  sbe  is  unarmed,  is  unlawful. 

Further,  in  section  2,  British  subjects  are  prohibited  from  serving  in  vessels  used, 
fitted  out,  or  equipped,  or  intended  to  be  UHi>d  for  any  warlike  purpose.  Surely  the 
Teasel  ^n  wblcn  service  is  prohibited  by  this  section  must  be  capable  of  fighting. 
Again,  the  title  and  preamble  both  show  that  the  statute  was  directed  against  fitting 
ont  am)  arming  fur  warlike  purposes  and   operatJons.     Section  2  is  lu   the  same 

It  is  said  that  this  constmclion  requires  the  vessel  to  be  nrmerf  to  be  within  the  act, 
and  that  so  the  words  "famish,  fit  ont,  and  equip,"  are  superfluous.  I  agree  that  they 
Me  not  to  be  so  treated,  if  it  can  be  avoided,  though  I  strongly  incline  t«  tbiuk  that 
the  perwm  wbo  usfd  them  attached  no  very  definite  idwi  to  tliem.  In  the  title  it  is 
"  fit  out  or  equip,"  without  "  arm."  In  the  preamble  it  is  "  fit  out  and  equip  and  arm." 
Id  section  li  it  is  "  used,  fitted  out,  or  equipped,  or  intended  to  be  used  for  any  warlike 
purpose."  In  section  7  the  words  are  "equip,  fumisb,  tit  oot  or  arm."  Surely  no  pre- 
cise Idea  was  in  the  mind  of  the  author  of  these  varying  though  siinilor  expressions. 
The  probable  intent  was  to  use  sufficiently  comprehensive  words,  and  to  avoid  such  a 
'""   "»  whctlior  a  Hbip  was  "armed"  strictly  Hpealting,  and  to  make  it  enough  if 

J  nipped  for  warlike  pur)>oses.  Such  a  case  may  well  be,  that  Ibe  ship,  though 
,  is  ei|nippe<l  for  warlike  purposes.  By  "  armed,"  I  suppose  it  would  be 
it  ordinarily  that  sbe  had  cannon,  but  if  sbe  bod  a  figbtjng  crew,  muskets,  pistols. 
powder,  shot,  cutlasses,  and  boarding  appliances,  she  might  well  be  said  to  be  equipped 
tor  warlike  purposes,  tbongb  not  armed. 

On  these  (rrounds,  iDdejiendently  of  authority,  and  on  the  very  words  of  the  act,  I 
think  that  tbe  construction  contended  fur  by  the  Crown  is  wrong,  and  that  that  of  the 
defendants,  promiiieutly  put  by  Mr.  Mullisb,  is  right,  viz.,  that  the  section  prohibits 

that  equipment  only  which  is  itself  sucb,  that  by  n- "*"  "  ■'■'■ ' '* 

hoetilities,  and  that  no  equipment  which  gives  no 
within  section  7. 

It  may  be  sud  this  is  a  lawyer's  mode  of  dealing  with  the  question,  merely  looking 
at  the  words.  It  is  bo,  and  I  tbiuk  it  right.  A  judge,  discussing  the  meaning  of  a 
statute  in  a  court  of  law,  shonld  deal  wiib  It  as  a  lawyer  and  look  at  its  words.  If  be 
disregaids  them  and  decides  according  to  its  makers  supposed  intent,  ho  may  be  sub- 
stituting his  foi  theirs,  and  so  leeislating.  As  has  been  excellently  sai<l:  "  Better  far 
be  accused  of  a  narrow  prejudice  for  tbe  letter  ufthu  law,  than  set  up  or  sanction  vague 
claims  to  discard  it  in  favor  of  some  higher  interpretation,  more  consonant  with  the 
enppoecd  intentions  of  tbe  fhimers  ot  the  spirit  which  ought  to  have  animated  them." 
Important  as  arc  the  objects  of  this  statute,  it  must  be  construed  on  the  samo  principles 
as  one  regulating  the  merest  point  of  practice  or  other  trifling  matter. 

But  I  am  willing,  as  for  as  possible,  to  look  beyond  the  mere  words  of  the  enactment, 
to  look  at  its  general  scope  and  Intent,  and  to  taho  what  is  called  a  broader  view.  Id 
my  opinion  the  etatnte  was  intended  toprevenCiuiyof  the  subjects  or  territeriesof  this 
country  from  being  belliKerent;  to  prevent  them  from  beingimmediately  or  proximately 
concerned  in  hustilitius  between  foreign  belligerents.  With  this  oliiect  it  forbids  Briti^ 
subjerta  to  enKst  in  tbreign  service  for  hostile  putiK>sc8  arerywieiv,  whether  the  enlist- 
ment is  in  or  ont  of  tho  Queen's  dominions.  It  forbids  every  otic,  whether  a  subject  or 
not,  to  enlist  peraons  uiUm  the  Queat't  donjnwnt.    It  forbids  the  fitting  out  of  vessels  of 


med,  il 
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WAT  In  the  Qiifw'»  domiaioHt'by  nil  prTBons,  whether  the  Qa<!en's  Bnbjectaor  not.  It  thus 
forhitb  tbo  Uritish  sulijrat  briii^  a  combatant,  nnd  tbe  British  territory  a  station  of 
hostilities.  It  is  persoiinl  nnil  local  to  the  extent  of  the  Qneen'a  sovereignty.  It  do«s 
not  forbid  the  Britinh  siilijei^,  if  abroad,  from  fitting  ont  and  arming  a  ship;  nor  if  hero, 
from  biiildiii);  iiud  peitcefnlly  eqalppliiK  it.  Those  provisions  iif  the  statute  which  for- 
bid enlistments  of  British  snbJeetM  anywhere  ^^o  beyond  the  mnuicipal  enforci-ment  of 
international  law ;  bnt  as  far  a»  those  of  the  provisions  of  section  7,  now  in  qnestion, 
are  conconied,  it  was  intended  t'O  prevent  the  subjects  of  this  realm  givinc  canse  of 
complaint  of  violation  ofintcmaiionnl  taw  by  making  the  country  a  station  of  hontilitiea. 
I  think  that  n  vessel  dcpnrtinjc  neither  armed  nor  eqnipped  so  as  t«  be  capable  of  attack 
or  defense,  is  not  a  violation  of  international  l»w,  be  its  object  what  It  may.  No  donbt 
the  equipment  of  a  vessel  iis  a  transport  ts  prohibited  by  this  act,  and  yet  snch  a  vessel 
is  not  "  equliiped  for  warlike  pnrposen."  nor  is  the  port  fconi  which  she  departs  a  st.t- 
tion  of  hostilities.  Bnt,  as  I  linre  B,iid,  I  know  that  in  some  cases  the  stntiitt^  goes 
beyond  thenilesof  interuatiouot  law;  in  th(!  previsions  In  question  I  think  it  does  not. 
HJHtorically  wo  know  how  these  words,  inconsistent  with  the  title  and  the  preamble, 
-were  introduced. 

Further,  if  we  consider  the  different  matters  brought  forward  to  assist  us  in  putting 
a  construction  on  this  act  of  Parliament,  tliey  all  seem  to  confirm  theopinion  which  I  have 
expressed.  There  is  no  doubt  what  was  the  origin  of  the  statnte ;  what  wos  the  object 
ynmedifttoly  in  view.  It  was  to  prevent  the  issning  forth  of  hostile  expeditions  from 
British  teratory.  It  was  not,  to  judge  from  its  history  and  the  speeches  maile  in  refer- 
ence to  it,  to  prevent  the  departure  from  this  country  of  vessels  incapable  of  attack  or 
defense.  So  of  the  American  statute.  Its  origin  and  the  object  iwuiodiatt'ly  in  view 
are  well  known.  They  were  the  same  as  in  the  case  of  our  statnte.  Hay,  we  know 
from  American  mithority  that  it  was  intended  not  to  prevent  a  commerce  in  vessels  of 
war.  Bnt  thelanguoj!^  of  the  American  statute  is  decisive.  In  section  3  the  words  are 
"fltont  and  arm."  It  is  tniothe  section  proceeds;  "or  be  oonoemed  in  furniahinB, 
fitting  out,  or  arming;"  tint  clearly  that  means,  be  concerned  in  any  part  of  ttie  whole 
offense.  There  must  be  a  fltting  out  and  arming  for  any  person  to  be  concerned  in 
either.  It  is  obsnrd  to  suppose  that  the  stjitnte  should  piakc  it  on  offense  to  fit  out  and 
arm,  and  also  an  offense,  and  an  eiiniil  otfense,  to  be  concerned  in  fitting  ont  where  there 
was  to  be  n<)  iirming.  Besides,  the  same  words  apply  t«  each  matter,  viz.,  with  intent, 
&,e.  I'Mrther,  section  10  of  the  American  stntnte  only  a^iplies  where  the  ship  is  built 
fur  warlike  purposes,  and  the  cargo  principally  consists  of  arms  and  munitions  of  war, 
and  the  namber  of  men  or  other  circumstances  render  it  probable  that  snch  ship  is 
intended  to  be  employed  by  the  otmer  to  commit  hostilities,  &c.  It  is  clear  that  the 
bond  to  be  given  under  these  sections  coidd  not  be  required  in  the  cane  of  the  Alex~ 
andra  until  she  was  armed  or  had  a  cargo  principally  arms  and  munitions  of  war. 

So,  again.  If  we  look  at  the  rights  and  the  obligations  created  by  international  law,  if  a 
hostile  expedition,  fitted  ont  by  a  state,  leaves  its  territory  to  attack  iinother  state,  it 
is  war;  so,  also,  if  the  expedition  is  fitted  out,  not  by  the  state,  bnt  with  its  sufferance, 
by  a  port  of  its  subjects  or  strangers  within  its  territories,  it  is  war,  at  least  at  the 
option  of  the  assailed.    They  would  be  entitled  to  say.  Either  you  can  povont  this  or 


you  cannot.    In  tiie  former  case  it  is  your  act  and  is  war;  iu  the  latter 
dsfense  we  moat  attack  ycmr  territory  whence  this  assault  on  us  proceeds 

},  whether  the  state  assailed  is  at  war  or  at  ponce  with  all  the  world. 
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moat  attack  ycmr  territory  whence  this  assault  on  us  proceeds.  And  this 
- ..  Tuo,  whether  the  state  assailed  is  at  war  or  at  ponce  with  all  tho  world. 
right,  in  pence  or  war,  is  not  to  be  attacked  from  tlio  territory  of  another  state, 
vuut  iiiat  teiTitoi^  shall  not  be  the  basin  of  hoetilities.  Bnt  there  is  do  international 
law  forl>idtling  the  supply  of  contmbnntl  of  war ;  ntid  on  unarmed  vessel  is,  iu  my 
jadzmont,  that  and  nothing  more.  It  mny  leave  the  nentral  territory  nnder  the  same 
conditions  as  the  materials  of  which  It  is  made  might  do  so.  The  st-ate  interested  In 
stopping  it  must  stop  it  as  it  wonld  other  contraband  of  war,  viz.,  on  tho  high  seas. 

1  have  hitheriu  considered  the  case  inde]>eudently  of  the  authorities.  They  are 
esclusively  American,  on  the  American  statutes.  I  concur  in  the  eulogiuni  which  the 
attorney  general  passed  on  American  legislation  and  American  judges  in  this  matter. 
An  Englisli  lawyer  must  r^oice  to  see  that  those  who  administer  in  America  a  law,  in 
great  part  our  common  inheritance,  ndminister  it  on  the  same  fearless  and  honest  prin- 
ciples as  those  on  which  I  venture  to  say  law  is  administered  here,  Tho  way  to  show 
our  sense  of  their  example  is,  not  to  consider  what  would  be  acceptable  to  their  country- 
men merely,  and  decide  accordingly,  nor  to  t>e  infiueuced  by  the  foolish  threats  whicji 
have  been  uttered,  bnt  to  decide,  ns  their  Judges  have  done,  truly  and  honestly  to  the 
beetof  our  ability. 

Now  there  are  but  three  decieions  to  be  noticed.  Tho  first  is  the  case  of  the  Independ- 
encia.  It  has  not  the  slightest  bearing  on  the  present  case.  The  Indepcndencia  was  an 
ftrmed  vessel.  Being  so,  she  came  to  Baltimore,  and  there  had  her  lighting  crew 
inoreosod.  Mr.  Justice  Story  expressly  states,  as  a  iUct  found,  that  the  conrt  is  driven 
to  the  conclusion  "  that  there  was  an  illegal  angmontation  of  the  force  of  the  Independ- 
encia  in  our  ports  by  a  substantial  increase  of  her  crow.  This  renders  it  wholly  unneoes- 
Bory  to  enter  iuto  an  invostigatiou  of  the  <iiic3tioa  whether  there  was  not  also  an  illegal 
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mcrpBse  of  her  armarnont."  Aa  to  the  Altravida,  he  eajB  there  was  "  no  illegal  ontfit 
anil  an  euliatmuiit  of  her  crew  within  our  watera  for  the  iiurpoeea  of  war."  He  Uecidea 
thoD  OQ  tha  jrrouDd  of  narlille  equipment  in  the  Ainericaii  port.  I  doubt  if  Mr.  Jouea 
was  right  wlieti  he  cited  thia  caae  to  show  tbat  it  was  not  an  authority  agaiust  him. 

Another  caao  is  that  bafore  Chief  Justice  Marshall.  If  a  precedent  of  houeHl  and 
eluquetit  iiiiligDntion  was  wauled,  I  would  refer  to  hia  jndgnienti  but  the  caao  itself, 
like  the  other,  hM  uo  beariui;  ou  the  present.  The  vasaul  waa  "  oompletely  fitted 
in  our  porta  for  military  operations ;"  ahe  coiild  have  fought  at  the  niomeut  of  leaving 
Bultinioru.  She  luitcht  liavc  been  subject  to  the  ponaltiee  of  piracy,  but  she  watt  not  the 
less  equipped  and  armed  for  war. 

TUu  ut^Kt  case  is  The  Unitrd  States  n.  Quincy.  I  say,  with  all  respect,  that  the  case 
was  wrun<;ly  decided.  Tlie  le:irued  attornuf  general  confessed  it.  It  supposes  that  a 
periton  can  aaaiM  in  doinv  what  nobody  is  doiug  or  trying  to  do.  It  applies  a  pleading 
tMt,  which  is  of  very  little  use  iu  (liBcnsHiug  a  statut-e^  and  doubly  miaappli(«  it.  Firet. 
It  is  nut  enough  to  use  the  words  of  a  statute  iu  on  indictment,  where,  iroui  their  posi- 
ti<Hi  in  the  statute,  they  wonld  have  u  dilferuut  meaning  to  what  they  would  have 
standing  alone.  Secondly.  The  objtM^tion  is  misnuderatood.  Supposing  it  talien  to 
the  indictment,  it  woulil  be  that  thu  indictment  should  have  said,  "  A  was  fitting  and 
arming,  or  attempting  to  At  and  arm,  and  the  ilefeudont  was  aseisting  to  fit."  Further, 
thia  ca^e  does  not  say  tlnit  if  tlie  princi|>al  iu  the  transaction  were  rudictcd,  anything 
leaa  than  a  warlike  equipment  woold  sulHcc ;  aod  that  is  the  only  i|uestiou  before  us. 

These  autboritiea,  to  my  mind,  if  anything,  are  in  support  of  that  view  of  inter- 
national law  and  nf  the  statutes  which  1  have  expressed.  The  history  of  our  statute, 
the  hiatory  of  the  Americiu  statnte,  the  duties  of  intematioual  law,  and  the  apeeches 
and  acts  of  jurists  iiud  of  stateenien,  alt  point  1o  the  same  conalusion.  A  like  opinion 
was  recently  indicated  in  an  important  official  slatemeDt,  iu  which  it  waa  aiuil  that 
"  England  waa  preventing  tbo  dcpartnre  of  hostile  espeilittons  from  her  shores."  This, 
whether  a  correct  statement  in  point  of  fact,  I  know  not;  but  it  is  by  implication  a 
correct  statement  of  what  she  is  hound  to  do  by  iotemationul  law,  and  what  she  has 
power  to  do  by  mnnicipal  law. 

I  am  uwore  of  theconsetiuencea  if  this  is  the  law,  A  shipniaysailfroma  port  ready 
'  to  receive  a  warlike  equipmenf ;  that  eqiii|iuient  may  leave  iu  another  vessel,  and  be 
transferred  to  her  us  soon  as  the  neutral  limit  is  paseeU,  or  at  some  not  remote  port, 
uud  thus  the  spirit  of  international  law  may  be  violated,  and  tho  letter  and  spirit  of 
the  municipal  act  evnded.  But  as  tho  law  stands,  or  as  l)oth  tans  stand,  I  ace  no  rem- 
edy. I  du  nut  see  what  line  can  be  drawn  bat  tile  shaq>  line  which  Sir  Hugh  Cairns 
stated.  If  it  is  uiiluwfnl  to  put  a  peaceful  cquipmeut  on  a  ship,  because  at  three  mitee 
from  the  neutral  territory  riie  is  meant  to  receive  a  watlike  equipment,  why  is  it  not 
unlawful  if  the  diatnnce  is  to  be  a  thousand  miles,  or  in  thia  case  one  of  the  aoutJiem 
If  she  ma 

rials  of  which  tbey 

easy  t^  draw  a  line  and  make  a  law  prohibiting  the  sending  forth  of  a  ship,  and  per- 
mitting the  ezimrtation  of  its  parts,  leaving  that  to  be  dealt  with  as  conti'aband  of 
war,  and  that  such  a  law  would  make  a  broader  distinction  between  what  wonld  and 
wonld  nut  be  lawful  than  now  exiale,  and  that  its  ovosiuu  by  sending  forth  the  parts 
of  a  sliip  wonld  be  more  difBcult  and  less  hurtful  aud  iri'itating  to  the  opposing 
belligerent.  Whether  anch  a  law  wonld  be  desirable  I  do  not  presume  to  suggest. 
Wliat  I  vrish  is  to  show  that  in  considering  Ibis  as  a  matter  of  principle,  I  have  home 
iu  mind,  first,  that  the  present  law  is  capable  of  easy  and  miachievoua  evasion ;  and 
secondly,  that  if  it  is  sought  to  extend  it  by  construction,  it  is  impossible  to  stop  short 
of  the  prohibition  of  the  export  of  contraband  of  war  generally ;  though,  th&dly,  ft 


An  argnnient  wliicli  1  have  partly  dealt  with  already  haa  been  used,  (not  indeed 
before  us,)  that  there  may  be  an  attempting  or  aaaisting  by  persons  who  do  not  commit 
the  complete  offense  of  c<|nipping  or  unniug.  So  there  may ;  but  there  can  only  he  an 
attempt  to  commit  an  ofleuae  where,  if  the  attempt  succeeded,  the  oll'enae  would  be 
committed.  A  person  can  only  assist  in  doing  an  act  where  the  act  is  to  be  dune. 
'  Now,  there  is  one  thing  iu  thia  aectiou  clear  beyond  doubt,  viz,  that  can  be  no  ofiense 
against  it  unless  that  utTenae  is  committed  within  the  Queen's  dominions;  that,  there- 
lute,  uo  one  can  attempt  contrary  to  the  proviaiona  of  tliis  act,  nuless  the  equipment 
attempted  he  meaut  to  be  dune  iu  the  Queen's  dominions ;  and  that  uo  one  can  assist 
contrary  to  thuae  provisions,  nuless  some  one  ia  equipping  or  attemping  to  equip 
within  the  Qneen'a  ilominiuna.  This  was  admitted  by  the  attorney  general,  and 
indeeil  ia  to  my  mind  too  plain  for  argxuneut. 

Taking  tbia  view  of  the  statute,  I  think  that  a  right  direction  to  the  jury  would  be : 
If  you  arc  B»ti«)ied  that  the  partiea  concrrueil  were  eqiiipping  or  arming,  or  attempting 
to  do  so,  tile  ship  claimed,  with  intent  that  it  should  be  emplujed  iu  the  service  of  a 
foreign  jirince  to  cruise  or  commit  hostilities  against  uthers  aa  alleged,  find  for  the 
Urown ;  but  such  equipment  or  attempted  equipment  must  be  of  a  warlike  character, 
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M  tbftt  ti;  means  of  it  abe  Ib  in  a  ranulitioa  more  or  lesa  effective  to  cruise  or  commit 
lioatilitiuH,  otlicrwise  fiflil  I'or  the  cl,'uii>nnt. 

Holiliug  tliis  opinion.  I  tliink  thai  tbe  ilireotion  of  tlie  Lord  Chief  Baron  was  buIi- 
stautJAlly,  if  not  verbally,  correct.  Still,  in  cunsideriug  whether  the  Jury  came  to  a, 
vrouKCOlicIuBton,  whether  the  verdict  was  against  evitleiice,  or  other  wise  uiinatisfuctoly, 
all  tliut  his  lordahip  said  must  he  taken  into  account ;  uud  though  the  proceeding  is 
licual,  if  them  had  been  any  evidence  ou  which  the  Juvy  could  have  acted,  I  should 
have  thuuitht  that  tliere  ouftht  to  Ite  a  now  trial,  cousidctiuj;  that  thedcfcndaota  kept 
out  of  the  box  witnesses  who  must  have  kuown  what  the  truth  was.  But  iiileri>i^''t'"S 
the  statute  as  I  do,  1  think  that  the  verdict  was  right.  I  have  no  douitt  that  the 
vessel  was  buildiuK  and  eqaiypiug  for  tbe  confederBt«8,  and  iu  order  that  thu;  might  use 
her,  when  armed  and  equipped,  for  the  hostUities  against  the  federals.  This  was  bniiig 
Bttumpted,  but  I  see  no  evideuce  that  it  was  iutended  tu  arm  or  eipiip  her  iii  tbe 
(Ju«en's  dominions  so  as  Ikj  be  capable  of  attack  or  defense.  On  the  contrary,  1  believe 
it  was  iut-eiided  to  evade,  not  iufringe,  the  statute,  not  to  commit  a  mis«lemcanor,  nor 
to  do  or  attempt  to  do  what  would  cause  a  forfeiture  of  the  ship.  I  believe  on  the 
evidence  that  it  was  intended  to  deal  with  this  vessel  as  with  tJie  Alabama,  miutcly, 
to  get  her  out  of  the  country,  and  give  her  her  warlike  equipment  aud  arm.tincut  out 
of  the  Queen's  doiniuionB.  It  is  worthy  of  remark  that  tlic  information  dues  not  aus- 
gest  that  it  was  intended  to  arm  her  here.  I  think,  therefore,  that  this  other  j;rouiid 
lur  a  new  trial  fails,  and  that  the  direction  was  right,  and  tliat  on  a  right  dii'ci;tion 
the  verdict  for  the  defeudauts  was  right  on  the  evidence,  and  consequently  that  the 
rule  should  be  discharged. 

Mr.  Bajion  CnuiNCix.  This  was  an  Information  filed  by  her  Mi^csty's  attorney 
general,  insisting  upon  the  forfeiture  of  a  ship  called  tlio  "Alexandra''  under  the 
provisions  of  the  seventh  section  of  the  foreign  enlistment  act. 

That  section  makes  certain  acts  done  with  respect  to  a  sbiti  misdemeanors.  It  then 
proceeds  to  say  that  "every  such  ship  or  vessel  shall  be  forfeited  aud  may  be  seized," 
as  therein  provided  for. 

In  the  present  case  a  seizure  has  been  made,  and  this  seizure  had  to  be  Justil^od  by 
the  Crown  at  the  trial  of  the  information  before  the  learned  Lord  Chief  Baron.  IJiiun 
that  trial  a  verdict  was  given  for  the  defendants)  aud  tLo  U'ariied  attorney  general  in 
last  term  obtaiue<i  a  rule  uiiii  tor  a  uew  trial  upon  five  grounds. 

Tlioae  five  grounds  may  bo  ranged  under  two  heads,  viz,  tliuse  of  misdirection,  and 
of  the  verdict  being  against  the  evidence. 

The  question  as  to  the  verdict  bciug  against  the  evidence  necessarily  depends  in 
some  degree  upon  the  iiuestion  whether  there  was  misdirection  or  not,  because  we 
must  see  clearly  what  were  the  questions  which  the  jury  hail  to  decide  before  we  can 
apply  the  evidence  aud  see  whether  it  BUi>iiorts  tliofludiugof  the  Jury.  The  considera- 
tion of  the  evidence  woidd,  therefore,  whatever  view  I  were  to  take  on  the  question 
of  misdirection,  come  more  apptopriatuly  alter  than  before  the  conNderation  of  the 
construction  of  the  statute.  But  it  will  l>e  unnecessary  for  mo  further  to  revert  U>  the 
question  of  the  verdict  being  against  evidence,  iu  the  view  which,  after  much  niiNious 
consideration,  I  feel  compelled  to  take  of  the  construction  of  tho  statute,  ami  of  the 
effect  of  the  Lord  Chief  Baron's  direction — a,  view  which  differs  iu  some  respects  from 
the  opinions  of  the  Lord  Chief  Baron  and  of  my  brother  BromweU,  and  lends  me  to  a 
different  conclusion  to  that  at  which  they  have  arrived,  and  which,  fur  that  itohon, 
and  ou  account  of  the  great  respect  which  I  always  have  fur  their  opinions,  I  uj:preii3 
with  the  utmost  difUdeuce. 

Now,  under  the  head  of  misdirection,  I  include  an  inadequate  direction,  and  also  a 
direction  which,  though  right  in  the  main,  would  be  calculateil  to  mislead  a  jury. 
Where  the  question  turns  upon  the  constrnction  of  an  act  of  Parliament,  tho  judge  is, 
I  think,  called  upon  to  explain  to  the  jury  the  sense  in  which  any  doubtful  word  or 
expression  in  the  act  is  to  he  understood.  See  Elliott  vs.  The  South  Devon  linilway 
Company,  3d  Exchequer  Reports,  p.  7:^. 

Iu  the  consideration  of  the  qnestion  of  misdirection  it  will  be  convenient,  first,  to 
endeavor  to  construe  tho  act  and  see  what  direction  ought  tp  have  been  given,  and 
then  to  consider  whether  the  direction  given  agrees  in  substance  with  what  ought  to 
have  beea given. 

The  foreign  enlistment  act,  particularly  the  seveutli  section,  is  very  impeifectly 
worded.  There  is  no  doubt  that  it  was  In  a  great  measure,  but  with  what  appear  to 
me  to  be  important  variations,  penned  from  an  act  of  the  United  States  passed  in 
Congress,  first  i[i  the  vear  1794,  and  re-enacted  by  Congress  in  tho  year  1818. 

This  circuiustance  has  given  rise  to  a  great  deal  of  argument  on'  both  sides.  Sir 
Hugh  Cairns  has  suggested,  apart  from  tho  language  of  the  acts  of  Congress,  certain  i 
priori  views  tending  to  show  why  the  American  act  was  passed  and  altered ;  and  then, 
treating  the  acts  of  Congress  as  with  some  exceptions  identical  with  our  own,  he  Hveks 
to  apply  certain  decisions  in  the  courts  of  America  to  the  consideration  aud  cotiKtruc- 
tion  of  our  own  statute.  Into  this  very  wide  field  of  inqniry  he  has  constrained  the 
counsel  for  tho  Crown  to  follow  him,  and  they  have  done  so  iu  tho  very  order  in  which 
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bia  nrf^ment  iria  addreasfd  to  ns.  I  do  not  say  that  nny  time  wbji  lost,  or  tli&t  in  the 
course  of  tlie  very  long  BH^mcnt  that  woa  addrosaed  to  ni  any  view  waa  fluhmittMl 
not  calculated  to  aasiat  the  court ;  but,  having  carcfdily  considered  the  argnments, 
I  cannot  help  thinking  that  the  decialon  of  thia  most  important  question  should  pro- 
ceed on  the  K">nnda  less  wide  than  those  to  which  the  attention  of  the  court  haa  been 
8o  ably  callt^. 

Fitnlty  and  imperfect  as  may  be  the  wording  of  the  seventh  section  of  the  foreign 
Bnlistnient  act,  (and  more  imperfpct  or  fhnlty  wordiiip  I  can  acarccly  conceive,)  if,  not- 
withstanding all  thia,  the  words  nf  the  seventh  aection  read  witb  reference  to  the  other 
part  of  the  act  do,  by  a  reasonably  fair  interpretation  of  onr  statute  and  the  evidence, 
embrace  the  cose  of  the  Alexandra,  then  in  my  Judgment  it  scarcely  becomes  necessary 
to  consider  what  have  been  tLe  decisions  of  the  courts  in  America  iipon  actfl  of  Congress 
in  the  main  mnch  the  same,  but,  in  not  nnimportant  respects,  different  from  our  own 

Whether  for  the  present  pnrpose  the  foreign  enlistment  act  is  to  bo  considered  as  a 
penal  statute,  the  Crown  in  this  case  proceeding  for  a  forfeiture  of  the  ship,  or  is  to  1>e 
conaidered  as  an  act  for  the  first  time  creating  a  criminal  oflcuHe,  the  rule  to  he  applied 
in  order  to  its  constmction  is  that  which  is  no  well  expressed  in  the  passagi!  from  tbo 
late  Mr.  Sedgwick's  treatise  qnoted  by  my  brother  Bnuiiwell,  and  to  wbicm  poaso^o  I 
need  not  adveit  in  detail ;  bnt  I  may  say  tliat  it  dwHerves,  In  m^  Jiiclgmuut,  the  high 
eulogium  which  my  hrotlier  Bramwell  has  pasned  upon  it,  and  la,  1  thiuk,  in  perfect 
accordance  witb  the  American  iind  English  authorities  which  that  lata  learned  wAler 
has  cited  in  support  of  his  view. 

Now,  faulty  and  imperfect  na  the  wording  of  onr  statnt*,  particnlarly  the  aeventfa 
section,  is,  there  are  certain  matters  clear  enough,  in  my  Judgment,  tu  be  beyond  all 
reasonable  doubt.  First,  the  statnle  is  not  a  atatnte  po-tKed  either  merely  to  deGn« 
what  shall  be  an  offense,  or  to  create  on  offense  for  the  first  time  and  to  define  its  pnn- 
isbment,  but  it  is  in  its  express  intent  an  act  aimed  nt  the  prevention  of  the  offense,  not 
at  jiuninbrnent  merely.  It  b,  tlioruforc,  in  every  aeiiHC,  aremcdikl  statute.  And,second1y, 
it  IS  a  statute  inteudcil  to  remedy  a  mischief,  wliich,  though  forcibly  expressed,  is  only 
contingent  and  po««t6;e,  and  notCfrfain.  Thelanguageof  the  preamble  points  to  certain 
acts  which  may  be  prejndical  to  and  lend  to  endanger  tlie  peace  and  welfare  of  the 
kingdom ;  and  further,  it  goes  on  tn  recite  that  the  laws  in  force  ore  not  siifflcicntly 
effectual  for  preventing  the  same.  The  statute  has  not,  therefore,  for  its  object  solely 
the  prevention  of  acta  which,  if  done,  must  endanger  tbe  peace  of  the  kingdom,  bat 
appears  from  the  preamble  to  Ite  aimed  also  at  acts  which  naif  possibly  excite  snch 
feelings  in  other  nations  as  will  have  that  effect.    This  inclines  me  to  think  that  the 

tbo. 

I  do  not,  of  course,  como  to  any  conclusion  fhim  the  preamble  alone  that  such  an 
eqnipment  is  prohibited ;  what  we  have  to  look  at  are  the  enacting  words ;  but  I  think 
that  the  preamble  ia,  an  Lord  Coke  calls  it,  a  key  to  unlock  tbe  uu'Auingof  theuct 
where  it  is  donbtfnily  expressed ;  and  I  concur  in  tbe  decisions  which  determine  that 
the  words  of  an  enacting  clause  abal)  not  bu  cut  down  or  restricted  by  tlie  preamble. 

So  that  if  the  caae  which  1  have  mentioned  were  cleariy  within  the  words  of  the 
seventh  section,  but  not  within  the  mischief  as  declai'ed  by  the  preamble,  I  shiiulil  hold 
that  it  was  prohibited  b.v  the  act.  As  my  brother  Bramwell  has  remarked,  the  legis- 
lature often  finds  it  necessary,  in  order  to  restruin  certain  acts,  to  prohibit  other  acta 
niidet  color  of  which  the  acts  to  \ie  restrained  may  he  done. 

Now  this  act  has  clearly  two  distinct  and  several  objects  in  view.  The  first  is  the 
enlisting  or  engagement  without  license  of  British  subjects  to  serve  in  a  foreign  service. 
Tliere  I  agree  that  the  statute  extends  to  tbe  whole  world,  provided  the  persons  enlist- 
ing or  engaging  are  British  subjects.  The  second  object  is  tbe  fitting  ont  or  equipping 
in  British  dominions  of  Tessels  for  warlike  purposes.  Tbe  part  of  the  act  which  relates 
to  tbe  second  of  these  objects  includes  all  persons,  whether  British  anbjects  or  not,  pto- 
vidi'd  tbe  offense  prohibited  by  the  act  is  committed  within  the  Queen  s  dominions. 

I  am  not  inflensible  to  the  value  of  the  arguments  which  have  been  addressed  to  ns 
by  the  counsel  for  tbe  claimants  founded  on  these  different  objects.  These  arguments 
raise  one  of  the  many  difflcultiea  in  the  ease.  They  do  not,  however,  seriou^y  affect 
my  view  as  to  the  conclusion  to  which  we  ought  to  arrive.  Prohibitiou  and  prevention 
of  a  mischief  which  may  be  prejndical  to  and  tend  to  endanger  the  peace  and  welfare 
of  the  kingdom  were,  as  I  havo  said,  aimed  at  by  the  statnte.  By  municipal  law  every 
one,  whether  a  British  subject  or  not,  being  within  the  dominions  of  our  sovereign,  and 
claiming  the  protection  of  the  government  of  this  cnnnti?,  may  be  bound.  Ont  of  her 
domiuions  tbe  municipal  law  of  this  country  can  only  bind  the  subjects  of  the  realm. 

We  ought  not  to  lose  sight  of  the  Hrst  object  contemplated  by  the  act  and  provided 
for  hy  the  first  six  sections.    But  it  is  the  first  part  of  tbe  act  which  relates  t<   '''' ' 


second  object  that  principally  requires  our  attention.    The  lost  part  of  the  act^  begin- 
ning at  the  seventh  section,  does  by  that  section  provide  agouist  eqoippiug  vessels 
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the  furfeitnre  clause  following  the  claoee  oraatio^  eertain  miedeEimeanorB  applies  U 
"every  such  ship."  TliiB  is  certainly  rather  clumBily  eipreesed.  but  we  mnst  take  it 
that  every  abip  is  forfeited  with  respect  to  which  any  of  theae  ntiiidemeaiiots  have 
been  committed. 

We  have,  therefore,  to  see  what  are  the  miBdemeanorBcreatCid.  They  are:  First,  equip- 
ping, fitting  out,  fnmiBhing,  or  aiming  a  ship  with  a  certain  intent  or  pocpose; 
secondly,  attempting  or  endeavoring  to  eqnip,  &o.,  with  the  same  Intent ;   thirdly, 

Eooniing  to  be  eqnipped,  &c,,  with  that  intent;  and  fonrthly,  aiding,  assisting,  or 
ing  concerned  in  eijuipping,  &.C.,  with  that  intent. 

Now,  it  In,  1  believe,  the  nnanimons  opinion  of  the  conrt,  that  the  seoond,  third,  and 
ibnrth  of  the  oSenses  here  spoken  of  mean  respectively  the  attempting,  the  proonring, 
And  the  assisting  in  such  an  equipment  as  is  spoken  of  in  the  tiist ;  that  is  to  Bay,  that 
the  secondary  ulFenses,  aa  they  have  been  called,  are  the  attempting,  &c.,.etich  an 
equipment  ba  if  completed  would  amonnt  to  the  principal  oflonse.  It',  therefore,  we 
can  arrive  at  any  clear  conclnsion  as  to  what  is  the  principal  offense,  the  question 
whether  there  was  any  attempt,  &o.,  to  commit  that  ofiense  becomes  a  lueve  question 
of  evidence.  This  being  clearly  understood,  we  may,  for  the  purpose  of  construing  the 
act,  diaregard  all  the  words  abont  attempting,  Slo.,  and  aiding,  and  being  concerned  in, 

We  have,  therefore,  now  Kdnced  the  main  question  in  the  cose  to  this:  What  did  the 
l^islatnro  mean  by  the  words  "equip,  fnmiah,  fit  out,  or  arm  a  vessel  with  intent  or 
In  order  that  she  shoald  be  employed  in  the  service  of  a  foreign  power  as  a  transport 
or  store-ship,  or  with  intent  to  cmiae  or  commit  hostilities  against  a  power  with  whom 
we  are  not  at  warT"  Arming  is  not  chanjed  in  the  present  information;  we  may  there- 
fore leave  out  the  words  "or  arm."  The  words  "transport  or  store-ship"  are  also 
Immatwial,  now  that  the  ninety-seventh  and  uiuety-eighth  counts  charging  the  Alex- 
andra to  be  a  transport  or  store-ship  ore  abandoned,  except,  always,  that  we  must 
adopt  Bach  an  inten'tet^tion  of  the  words  common  to  both  clauses  as  they  would  be 
capable  pf  beoring  when  combined  with  the  words  "as  a  transport"  as  well  as  when 
combined  with  the  words  "with  intent  to  cruise." 

The  words  " eqnip,"  "fit  ont"  and  "furnish"  seem  to  me  to  mean  nearly  the 
sane  thing.  Throughout  the  whole  course  of  the  argtiment  in  this  case  tittle  stress 
waa  laid  npon  any  supposed  difference  between  the  words  "equip,"  "fit  out,"  and 
"  furnish."  We  may  therefore  still  further  reduce  the  words  whicli  wo  have  to  conetrne 
to  these;  "eqnip,  with  intent  or  in  order  that  the  vessel  shall  be  employed  in  tJis 
aerrice  of  a  furuni  power  with  intent  to  cruise  or  commit  hoetilities." 

It  is  admitted,  1  think,  on  all  sides  that  these  are  the  words  upon  which  the  m^n 
question  in  the  case  tnrns.  Now,  it  is  clear  that  the  offense  CMated  by  these  woids  Is 
one  consisting  of  an  act  done  with  a  certain  intent  or  purpose.  The  aet  and  the  intent 
mast  both  be  jiresent  to  constitute  the  offense,  and  the  act  most  be  done  and  the 
intent  must  exist  within  the  Queen's  dominions. 

It  is  also,  I  think,  agreed  on  both  sides  that  the  intent  spoken  of  mnst  be  the  intent 
of  some  person  who  has  control  over  the  vessel,  so  as  to  be  able  to  carry  ont  hie  intent 
or  purpose. 

We  now  come  to  the  points  on  which  there  is  a  difference  of  opinion.  The  attorney 
general  contends  that  any  equipment,  however  peaceful  in  ite  natnre,  will  be  on  offense 
against  the  act,  provided  tbpre  is  an  uit«nt  that  the  vessel  shall  be  used  at  some  ftiture 
time  in  the  service  of  a  belligerent.  He  admits  that  where  the  equipment  it  clearly 
peaceful  there  will  be  a  much  greater  dilHcnlty  in  proving  the  intent;  but  he  says,  that 
assuming  that  yon  can  prove  the  intent,  then  auy  kind  of  equipment  will  be  within 
the  case  contemplated  by  the  net. 

On  the  other  hand,  the  counsel  for  the  olaimants  connect  more  closely  the  act  and 
the  int«ut;  that  is  to  say,  they  explain  the  general  word  "eqnip"  by  the  subsequent 
words  "  with  intent  or  in  order  that  the  ship  shall  be  employed"  in  a  given  manner, 
and  they  say  that  these  words  show  that  the  equipment  spoken  of  is  an  equipment 
snitable  to  the  employment.  Farther,  I  understand  them  to  go  the  length  of  eayiug 
that  it  must  be  suitable  only  for  that  emploirment. 

It  is  remarkable  that  the  words  "or  in  onler  that"  are  not  in  the  American  act,  bat 
have  been  added  in  ours.  This  will  be  a  subject  for  remark  by-and-by  when  we  come 
to  ooneider  the  applicability  of  the  American  coaee.  Now,  we  have  only  to  see  what 
difference  these  words  make.  Do  they  enlarge  the  scope  of  the  act  by  mentioning 
another  case,  another  kind  of  equipment  which  is  also  within  the  aet,  which  in  the 
course  of  the  aivument  I  was  much  disposed  to  think  was  the  right  view,  or  do  tbey 
rather  restrict  the  previous  words,  explaining  them  and  throwing  a  light  upon  them,  as 
■uggusted  by  Mr.  MellishT  It  seems  to  me  now  that  the  latter  view  is  the  right  one, 
and  that  the  words  "or  in  order  that"  restrict  and  explain  what  is  meant  by  "with 
intent"  rather  than  inclnde  any  new  cose  not  before  incladed.  If  I  do  an  act  which  is 
entirdy  immaterial  to  the  employment  of  the  ship,  as  painting  her  name  on  her  stem, 
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I  DiAj-  do  tbat  having  all  the  time  the  intent  that  bIib  shall  be  emnloyed  in  a  ({iven 
manner,  but,  I  caunot  do  it  in  ord«r  tliat  ehe  may  be  bo  employed,  fbr  it  dm  no  rererenos 
or  relalioQ  n-batever  t^  her  emploTmeut,  and  does  not  farther  ber  being  employed  ia 
one  way  more  than  another. 

Thna,  there  may  be  an  equipment  "with  intent  that,"  which  is  not  an  eqnipment 
"  in  onier  that."  But  can  there  be  an  equipment  "  in  order  that,"  which  ia  not  "  with 
intent  that  f" 

The  attorney  Keneral  has  anggested  that  tliere  may,  or  at  all  events  thfit  the  framera 
of  the  act  thonght  there  might.  Ho  argnes  that  the  words  were  inserted  to  meat  the 
argument  that  builders  and  other  trad  OHmeti -are  not  parties  to  the  intent;  bnt,  heeaya, 
at  nil  events  they  may  be  said  to  do  it  "  iu  ordnr  that."  But  is  it  clear  tliat  a  man  aui 
do  an  act  in  order  thai  a  resnlt  may  fbllriw,  without  intending  that  result  I  Does  not 
every  man  intend  to  effect  the  object  of  his  act  f  If,  liowever,  we  do  auppoea  such  a 
case,  where  a  man  without  having  the  intent  that  the  uhlp  shall  be  employed  in  a  given 
manner,. yet  eguips  her  in  order  that  she  niay  be  so  employed,  is  not  the  inference  aa 
strong  as  iHissible  that  the  equipment  must  in  that  esse  he  of  a  nature  suitable  and 
appropriate  for  that  employment  f  It  seems,  then,  that  if  we  are  to  give  any  force  to 
the  words  "  in  order  that,"  it  mnut  be  aa  eKplaiuing  and  illostTating  the  words  "  with 
in  rent  that." 

It  may  also  be  remarked  that  in  this  information  the  charge  is  that  certain  persons 
did  eijnip  the  Alexandra  "  with  intent  and  in  order  that,"  &c.  This-shows  that  who- 
ever drew  the  Information  supposed  the  two  expressions  to  mean  the  same  thing.  I  do 
not  attach  mnch  importance  to  the  last  remark,  for  if  we  ought  to  decide  them  to  ba 
different,  then  I  think  the  words  "  and  in  order"  in  the  information  might  be  r^ectod 
aa  surplusage. 

It  seems,  then,  on  the  whole,  that  in  order  to  justify  the  spiznre  the  Crown  innst 
show  an  equipment  {either  completed  or  attemjiteii)  of  the  Alexandra,  in  order  HuU  riie 
might  be  employed,  &c.;  and  further,  that  this  uecesHarily  means  on  equipment  enabKng, 
or  tending  to  enable,  her  to  be  so  eniployed.  This  last  conclusion  I  draw  also  from  the 
nature  of  the  words  "  equip,  furnish,  an^  fit  out." 

I  do  not  adopt  the  idea  that  any  one  of  these  words  can  include  building.  The  attor- 
ney general  at  one  time  seemed  di^osed  to  contend  that  Siting  ont  might  include 
building.  I  do  not  think  that  he  adhered  to  that  thronghout.  If  be  still  holds  that 
opinion,  I  certainly  differ  from  him  npon  the  point.  I  do  not  pretend  to  say  whether 
any  particnlar  act,  as  for  instance  fixing  the  shin's  bulwarks,  is  part  of  the  building  or 
part  of  the  equipping  and  fitting  oot  That,  I  tnink,  might  be  a  question  for  Ihe  jury. 
I  do  not  even  aay  tliat  acta  done  to  the  structnre  of  t^e  vessel  may  not  be  equipments. 
I  should  say  that  you  were  equipping  a  ship  for  an  arctic  expedition  by  streugthening 
her  framework  iu  order  tu  enable  it  to  resist  the  pressure  of  the  ice.  Bnt  1  say  that 
eqnipping,  fitting  ont,  and  famishing  are  all  acts  subseqaent  in  their  nature  to  the 
bnildlng,  and  in  speaking  of  which  you  contemplate  the  slup  as  already  in  existence. 

I  think  there  is  nothing  contradictory  to  this  view  in  the  ca«es  cited  by  the  attorney 
general,  viz.,  the  United  States  r«.  Ouinet,  in  Wharton's  State  Trials ;  the  ship  Brothers, 
and  the  ship  Mermaid,  both  in  Bee's  Reports. 

What  it  seems  to  me  that  these  words  "  equip,  furnish,  or  fit  out"  do  all  signify  ia 
■  this :  contemplating  the  aubject-raatter  of  the  equipmnnt  as  already  in  existence,  they 
express  an  idea  of  preparing  it  for  some  purpose  or  another.  That  purpose  may  be 
either  eipresaed  or  implied.  When  you  speak  of  "  equipping  a  ship  "  rimplWiw,  it  may 
be  that  that  means  getting  her  ready  for  sea,  because  to  go  to  sea  is  the  natural  and 
ordinary  use  to  which  a  ship  is  put.  If  you  state  the  nature  of  her  employment,  then 
equipping  means  getting  her  ready  for  that  employment.  I  interpret  the  words,  thei«- 
fore,  aa  showing  that  the  equipment  spoken  of  in  the  seventh  section  must,  as  a  matter 
of  fact,  bo  an  equipment  for  the  employment  spoken  of. 

K  we  are  loft  in  doubt  whether  this  Is  the  richt  interpretation  or  not,  I  think,  as  I 
have  said  before,  that  we  may  and  ought  to  look  at  the  preamble  to  see  the  object  of 
the  act.  There  we  dnd  that  tlie  mischief  to  be  remedied  is  one  which  may  arise  from  the 
fitting  ont  and  ei^uipping  and  arming  of  vessels  for  warlike  operations.  This,  then,  is 
the  yery  case  which  1  have  intor[ireted  the  seventh  section  to  strike  at,  provided  that 
tho  employment  there  mentioned  ia  an  employment  for  warlike  operations.  What  is 
the  employment  there  mentioned  1  "  Shall  be  employed  in  the  service  of  a  foreign 
prince,  with  intent  to  cruise  or  commit  hostilities.'^  It  has  been  oasuntod  in  the  argn- 
meut  on  both  sides  that  this  may  be  read  as  if  t^e  words  "  with  intent "  were  there 
omitted,  aa  they  are  in  the  American  net.  Whether  thia  ia  right  or  not,  their  insertion 
certainly  canaea  great  cuufHsion.  In  the  first  place,  it  provokes  comparison  with  the 
other  clause  commencing  with  "  with  intent,"  caaaing  one  at  first  sight  to  read  them 
OS  showine  alternative  intents,  either  of  which  would,  with  the  requisite  act,  consti- 
tute the  oRense.  Thia,  on  looking  into  it,  ia  agreed  on  all  aides  not  ta  l>e  the  right 
construction.  But  they  create  a  farther  dilHculty.  Thia  intent  now  spoken  oF  is 
necessarily  from  the  collocation  of  the  words,  "  shall  he  empJagad  mtk  intent,"  an  intent 
of  the  employer,  and  not  of  the  equipper,  which  is,  as  it  were,  engrafted  vvm  the 
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intent  of  the  eqnipper;  and  it  is  verydifflcnlt  ti>  see  how  one  man  can  intCDd  that 
another  man  Bhall  int«nd  Bometbiug  or  other.  It  is  probnb];  this  difflculty  n'hicb  has 
prevented  the  couneel  on  either  side  from  fouuilinc  any  argument  upon  these  nords. 
But  for  this,  I  should  have  thoueht  it  lnif;ht  have  oeen  ar)i;aed  that  an  employment 
vith  intent  to  cmise  differed  Irom  an  empioyuieiit  to  cruise  iu  this — that  it  might 
include  an  earlier  employment,  and  mivht  cover  the  voyage  id  nn  niiarmed  state  li:oni 
ouo  port  to  some  port  whero  the  vessel  wan  to  be  armed,  and  from  whicli  sho  waa  to 
■tart  to  cniiBe.  But  even  if  I  adopt  the  view  taken  by  the  attorney  general  that  an 
eniploymeut  with  intent  to  cruise  may  bo  coDStrued  the  some  as  an  employment  to 
.cmiHe,  I  think  that  an  equipping,  in  order  that  the  vessel  may  be  employeA  to  cmise 
or  commit  hostilities,  means  on  eqnipping  for  warlike  purposes.  80  fur,  then,  I  tliiuk, 
it  ia  clear  that  there  must  be  au  equipment  for  war,  and  that  xa  equipment  wbich  can- 
not be  used,  oud  ie  not  useful  for  war,  will  not  do.  The  conclusion  at  which  1  have  so 
far  arrived  is  drawn  from  the  seventh  seolion,  with  such  light  as  is  thrown  iiih>u  it  by 
the  preamble  and  by  the  second  and  eighth  sectiuas.  In  ilrawing  that  coucluHton  I 
agree  iu  a  great  measure  with  the  arKunieiit  of  the  claimants,  and  with  the  Judgmeut 
of  the  lord  chief  baron  and  toy  brother  Bramwell. 

But  another  and,  to  my  mind,  very  importont  and  difBcnlt  question  arises.  Suppose 
that  there  is  evidence  of  aomo  eqiiipmout  or  other,  either  completed  or  attempfad,  but 
that  llieeunijiment  does  not  in  itself  show  whether  it  is  an  equipment  for  war  or  not, 
may  we  take  into  consideration  evidence  of  the  intent  to  prove  that  it  is  actually  and 
in  point  offset  an  equij)ment  for  warf  Upon  this  question,  after  much  anxious 
iHinsideratiou,  1  huve  arrived  at  the  conclusiuu  that  we  may.  I  do  so  with  the  most 
sincere  and  respectful  deference  t«  the  opinions  of  the  lord  chief  barou  and  my  brother 
BramwoU,  and  with  jtreat  distrust  as  to  the  correctness  of  my  own  judgment. 

It  will  be  convenient,  now  that  I  am  about  to  consider  whether  the  character  of  the 
equipment,  whether  doubtful,  "may  be  explained  by  the  intent  of  tlie  parties,  to  see 
what  effect  the  clnuBe,  "as  a  transport  or  store-ship,*^  has  upon  the  interpretation  of 
the  section,  because  it  is  especially  in  the  cose  of  a  store-ship  that  we  see  the  absolute 
necessity  of  explaining  the  character  of  the  equipment  by  the  intent.  Now  is  there 
anythiug  which  militates  ai^aiiist  the  view,  that  the  eiiuipmeut,  with  lutent  or  iu  order 
that  the  ship  may  be  employed  in  a  given  manner,  means  an  equipment  suitable  to 
that  employment,  in  the  fact  that  one  <n  the  employments  spoken  of  is  "  as  a  transport 
or  store-ship  t"  It  may  well  be  that  there  is  nu  equipment  specially  suited  to  a  store- 
ship.  All  equipments  of  an  ordinary  merchant  vessel  may  be  and  probably  are  suitable 
to  a  slore-ship.  But  is  it  any  reason  for  saying  that  the  equipments  struck  at  by  the 
act  are  not  equipments  suitable  for  a  store-ship,  because  being  so  they  would  he  also 
eqnii>ments  for  another  object?  Is  a  gun  the  less  an  equipment  for  war  because  it  may 
be  used  for  Ariug  salutes  T 

But  the  counsel  for  the  Crown  deduce  from  the  cose  of  the  store-ship,  aa  it  seems  to 
me,  a  very  important  orgament ;  they  say  that  iu  that  cose  the  jury  must  nBoessarily 
look  at  the  evidence  of  the  intent  to  enable  them  to  say  whether  the  equipments  are 


for  a  Htore-ship  or  not ;  aud  if  so,  why  are  they  not  to  look  at  the  evidonci 

say  whether  certain  equipments  of  a  doubtful  nature  are  for  warlike  purposes  or  not. 

I  grant  at  once  that  they  may,  provided  that  the  equipments  as  to  which  the  doubt 


le  directly  used  for  war  without  further  addition.  They  n  . 
of  course,  if  they  were  iu  doubt  as  to  whether  a  gun  was  an  eqiii[>meut  for  war,  kiok 
at  the  evideuce  of  intent  to  satisfy  themselves  that  it  was  not  intended  to  be  used 
simply  for  firing  salutes.  But  the  queetiou  is  more  difQcuH,  supposing  that  the  equip- 
ments ore  such  aa  can  only  be  used  for  war  hy  some  addition  lieing  made  to  them. 
Suppose  a  Jury  to  find,  as  a  matter  of  fact,  that  a,  certain  vessel  is  iutended  to  bo  sent  to 
the  West  Indies,  and  then  to  have  guns  pat  on  board — that  when  her  guns  are  ou 
board,  the  mainsail  with  which  she  has  been  equipped  in  Liverpool  may  asaist  her  in 
chasing  au  enemy's  vessel;  ore  they  then  Juatifled.  in  deducing  from  that,  that  the 
mainsail  is  an  et|uipment  in  order  that  she  may  be  employed  to  cruise  T  I  have,  after 
giving  the  queation  my  he«t  consideration,  eomo  to  the  conclusion  that  the  jury  may 
■o  reason.  I  am  snppoaing  a  case  where  an  equipment  is  made  which,  though  not  in 
itself  saffloient  to  make  the  vessel  a  war  vessel,  ia  still  a  necessary  part  of  the  equii>- 
ment  of  a  war  vessel.  It  would,  as  it  atrikca  me,  be  a  question  for  the  jury  to  couiuder 
whether  the  equipmenta  are  in  fact  eqnipmenta  for  war;  and  they  may  decide  that 
qnestioa  for  themselves  by  the  nature  of  the  equipments  if  they  aufflcieutly  ebow  it, 
(in  which  case  they  will  have  to  look  to  the  intent  and  purpose  only  so  far  as  to  see 
that  the  vessel  is  to  be  employed  against  a  power  with  whom  we  are  at  peace,)  or  they 
may  decide  that  certain  equipments  which  are  capable  of  being  used  for  war  are,  aa  a 
matter  of  fact,  equipments  for  war,  on  the  ground  of  evidence  being  laid  before  them 
sbowiuK  an  intent  so  to  use  them.  But  if  a  jury  found  specialty  these  facta :  that  A.  B. 
bad  equipped  a  vessel  wbich  was  in  its  structure  capable  of  being  converted  into  a 
war  vessel  to  the  extent  merely  of  enabling  it  to  sail  away  from  this  country ;  that  he 
knew  that  the  purchaser  iutended  to  convert  it  iuto  a  war  vessel ;  but  if  the  jury  also 
distinctly  found  that  what  A.  B.  did  to  it  was  done  not  iu  order  to  couvect  it  into  a  vor 
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TMwel,  or  in  order  to  be  nscful  to  it  when  so  coavorted,  bat  simplf  ia  order  to  enable 

it  to  reach  » |>ort  where  the  nurohaser  might,  if  he  pluoseil,  coavert  it ;  in  sach  a  case, 
I  [to  lint  mean  to  xay  that  A.  B.  ought  to  be  convicted  of  a  miwleniesnor  under  this 
act.  Tliat  coHe  would  not,  I  think,  be  within  the  aet,  becLiuxethe  jary  wniild  tliere, 
Id  effeirt,  find  that  the  intent  with  which  the  act  was  done  was  a  (lifforeat  one 
from  tliat  mentioned  in  this  section.  So  far,  then,  aa  to  what  may  be  called  the  principal 
offenxe. 

There  remains  for  coaaideration  the  "  attempting  "  and  the  "  aiding  and  beinj;  con- 
cerned in,"  &c.  I  have  said  that  the  att«nipt  TDoat  be  to  do  the  act  which  has  been 
made  an  oflenae  b.v  the  previone  clause.  The  equipment  attempted  most  therefore  be 
an  equipment  in  this  country,  and  of  the  nature  which  I  have  deacribed.  In  this,  the 
counsel  on  both  eideg  and  all  the  membets  of  the  court  are  agreed.  Where  an  attempt 
ia  chanted,  we  contemplate  an  e(!uipment  commencei!  bat  intermpted.  In  that  case, 
the  Jury  will  certainly  have  still  more  diPliculty  in  seeing  whether  the  equipment  is  an 
equipment  for  war,  but  In  my  JuilgnieDt  thev  may  so  find  upon  evidence  not  of  the 
-  ---       '-'  '  '  ■  -t  of  tl     '■  '-  '    '■' * ■-*  -' "--'  -■-- 


natare  of  the  equipment  bnt  of  the  intent  of  the  parties,  provided  always  that  the 

nature  of  thee<^ipmeut,Bo  far  as  it  appears,  ia  such  that  it  caaba  euiplo;-"  ' 

like  purposes.    Thesaiueruleappliee  to  the  asai sting  and  being  concerned  ii 
It  must.  In  the  opinion  of  the  jury,  be  an  eqnipmont  for  war,  bnt  I  thin 


nature  of  the  ei^ipmeut,  so  far  as  it  appears,  is  such  that  it  can  be  employed  for  w 

'" s.    Thesamernleappliea  to  the  sasiHting   -^  •-  ■-     '^ -■ — = 

n  of  the  jury,  be  an  eqnipmo 
d  either  from  the  nature  of  the  eQtii_ 
Having  arrived  at  this  construction  of  onr  statute,  I  will  refer  shortly  U 


like  purposes.  Thesamernleappliea  to  the  aaaistingand  being  concerned  in  equipping. 
It  must.  In  the  opinion  of  the  jury,  be  an  eqnipmont  for  war,  bnt  I  think  that  their 
opinion  may  be  formed  either  from  the  nature  of  the  equipment  or  from  the  intent. 


cited  &oin  the  American  renorte,  for  the  purpose  fur  which,  and  for  which  only,  T  think 
they  ought  to  be  noticed,  that  is,  to  see  whether  there  is  anything  in  the  opinions  of 
the  learned  Jiidces  of  that  country,  for  whose  opinions  1  have  the  greatest  respect,  which 
were  delivered  in  cases  to  some  extent  In  pari  materid  with  the  present,  which  ought  to 
make  me  pause  or  review  the  interpretation  I  have  adopted  on  looking  at  the  words  of 
our  oVD  statute.    The  cases  cited  are  the  casee  on  the  point  of  what  the  meaning  of 

Suiiiuieiit  is,  to  wbieh  I  have  alreodv  referred:  and  besides  these  there  are  the  cases 
The  United  States  va.  Quincy  in  fith  Peters,  and  The  United  States  vi.  Gooding  in  12th 
Wlieatoii's  Supreme  Court  Reporta. 

In  Qnincy's  case  the  portion  of  Che  decision  which  is  material  in  our  case  was  this: 
that  it  was  not  necessary  that  the  Jury  should  find  that  the  vessel  when  she  left  the 
United  States  woa  armed,  or  in  a  condition  to  commit  hostilities,  in  order  to  Qnd  the 
defendant  gnilty.  The  court  do  not  say  that  she  need  not  be  equipped  for  war,  but 
only  that  she  need  not  be  completely  equipped.  This  view,  then,  coincides  with  £he 
view  which  I  have  taken  of  our  act.  It  may  be  that  some  of  the  other  poinl«  decided 
in  that  case  are  not  very  Intelligibly  reported,  or  even  not  accurately  decided;  but,  tA 
any  rate,  there  is  nothing  decid^  hut  what  is  in  accordance  with  my  interpretation  of 
oar  act.  Even  if  there  bad  been,  I  think  that  the  insertion  of  the  words  "in  order  that" 
ia  the  English  act,  words  to  which  I  attach  a  certain  importance,  and  which  are  not 
found  in  the  American  act,  and  the  omissson  in  the  English  act  of  any  words  corre- 
spoudinff  with  the  tenth  and  eleventh  sections  of  the  American  act,  mi)rht  canse  me  to 
beaitatoiM! fore  acting  on  the  authority  of  that  case.  I  thiuk  that  the  tenth  and  eleventh 
aectiona  in  the  American  act  tend  to  show  that  the  third  section  in  that  act  is  leea 
restrictive  than  the  seventh  section  of  onr  own. 

The  United  Slates  ra.  Qooding  was  the  cose  of  a  supposed  slaver.  The  statute,  on 
the  construction  of  which  the  case  turned,  was  very  similar  to  the  act  which  we  are 
considering.  It  was  held  in  the  case  that  it  was  "  an  act  combined  with  an  Intent,  and 
not  either  separately,  which  was  punishable."  It  was  decided  that  the  equipment  need 
not  be  a  complete  equipment,  but  that  a  partial  equipment  was  sufQcient.  There  are 
also  words  in  the  decision  which  would  seem  to  show  that  the  equipment  must  be  an 
equipment  for  the  purpose  of  a  slave  voyage,  as  a  matter  of  fact,  though  it  might  be 
only  a  partial  one.  It  Is  said,  "  Whether  the  fitting  ont  be  fully  adequate  for  the  pur- 
poses of  a  slave  voyage  may,  as  matter  of  presumption,  be  more  or  less  conclusive,  but 
if  the  intent  of  the  fitment  he  to  carry  on  a  slave  voyage,  and  the  vessel  depart  on  the 
voyage,  and  her  fitting  out  is  complete  as  far  as  the  parties  deem  it  necessary  for  their 
object^  then  the  statute  reaches  the  esse."  That  seems  to  me  to  amoDnt  to  this,  tbat 
there  must  be  a  fitting  ont  in  point  of  fact  for  a  slave  voyage ;  but  either  the  intent  or 
the  nature  of  the  fitting  mav  determine  whether  it  was  for  that  purpose.  This  agrees 
with  the  conclusion  to  which  I  have  arrived. 

I  now  proceed  to  consider  what  questions  ought  to  have  t>eeu  left  to  the  jury.  Dis- 
regarding any  question  as  to  the  proper  style  of  the  Confederate  States,  wkiob  is  no 
doubt  sufflciently  laid  in  the  information,  the  queetions,  if  my  views  as  before  explained 
be  right,  should  have  been ;  1st.  Was  there  an  intent,  on  the  part  of  any  one  having  a 
oontrolling  power  over  the  Alexandra,  that  she  sboold  be  employed  in  the  aerviee  of 
the  Confederate  Btates  to  cruise  or  commit  hostilities  against  the  United  Statosf  2d. 
If  so,  was  she  equipped,  fitted  out,  or  famished  in  a  British  port  in  order  to  be  employed 
to  cruise,  &o.  T  3(1.  If  not  equipped,  was  there  an  attempt  to  equip  her  in  a  British 
port  in  order  that  she  should  be  so  employedT  4th.  Or  did  any  one  Knowingly  assist, 
Alts.,  in  such  equipment  in  a  British  portT    I  do  not,  of  course,  mean  to  say  that  the 
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questions  ihonld  have  been  left  to  the  Jury  preolaelj  in  the  n'orils  which  I  bare  stated, 
but  I  tlilak  that  Id  BabstanCB  these  queBtioDH  shoald  have  been  put.  Now,  with  great 
inbniiasioti,  I  doubt  whether  the  suustance  of  these  qaestioiiB  was  no  left  to  the  jnr; 
that  they  would  bo  likely  to  understand  rightly  the  poiiito  which  tbey  had  to  decide. 
The  ijuestion  Anally  left  to  the  jury  seBiuB  to  mu  to  be  correct,  as  far  "as  it  goes.  The 
lord  chief  baron  says !  "  Was  there  any  intention  that,  ia  the  port  of  Liveri>ool  or  sjiy 
other  port,  sbB  should  be  equipped,  furnished,  fitted  out,  or  armed  with  the  intention 
of  taking;  part  in  anycontestf"  That,  I  think,  so  fur  m  itwentiiras  right:  l>ut  iu 
my  opinion  it  ought  to  have  been  accompaniod  by  some  further  explanation  than  was 

E'ven  of  the  wonls  "equip,  &c.,  in  order  that."  Further,  I  think  the  jury  ought  to 
tve  l>eeii  directed  that  they  might  form  their  opinion  aa  to  whether  she  woe  to  be 
equipped  with  the  intention  of  her  taking  part  in  any  contest,  either  from  the  nature 
of  tlio  equipment  or  &tiin  any  eTidence  before  them  aa  to  the  intention  of  the  parties 
wltii  respect  to  anoh  equipment  if  they  thought  tmelpitii  uaua.  I  think,  furttier,  that 
though  tbere  may  have  beea  no  equipment  completed,  the  question  whether  there  weu 
■n  attempt  nt  such  an  equipment  as  would,  if  completed,  have  been  witbin  the  aot, 
should  have  been  distinctly  left  tfl  the  jury.  This  was  not  left  to  them  an  a  separate 
qnestioii,  though  it  may  have  been,  and  on  the  whole  I  think  was  included  iu  tbe  quea- 
fion;  "WaathereanviutentiitnthatBheshonld  be  equipped,"  ±c.  It  has  been  oont«nded 
by  the  Crown  that,  beaides  these  objections  to  the  suEncioncy  of  the  summing  ap  there 
areothereKpreaeionsinitcalculat«d  to  mislead  the  jury.  The  lord  chief  baron  remarked 
in  strong  terms  upon  the  analogy  of  selling  gnnpowder  and  other  articles,  in  short, 
whatever  can  be  used  in  war  for  the  destruction  oi^  human  beings,  to  a  belliaerent,  and 
mmcluded  this  j)art  of  his  observations  with  the  worda;  "Why  should  anips  bo  an 
exception  F'  oddmg  that,  in  his  opinion,  in  point  of  law  they  were  not.  The  queetion, 
"  Wliy  should  ships  be  an  eieeptionr  is  repeated  in  anotherpart.  Now,  if  these  obeer- 
val ions  were  understood  by  the  jury  to  apply  to  a  state  of  things  eiiatin^  under  tlia 
provisions  of,  or  with  reference  to,  international  law  alone,  and  quite  irrespective 
of  nny  aranlcipal  low,  they  would  be,  I  think,  unobjectionable ;  but  they  were  in  my 
humble  Judgment  calculated  to  mislead  a  jury,  unieas  attention  woa  distmctly  drawn 
to  the  fact  that  this  statute,  whatever  be  its  true  consti'uotion,  does  certaii^y  place 
equipped  ships  in  a  different  position  to  other  contraband  of  war. 

The  chief  baron  again  used  expressions  which  it  is  said  may  bare  led  the  jury  to 
nnderstand  him  as  drawing  a  distinction  between  equipping  without  an  order  and 
oqiiipping  in  obe<lieuco  to  an  order,  instead  of  distinguishing  Tiet ween  equipping  aud 
building,  which  1  now  understand  to  bo  the  meaning  iie  attril>ut«8  to  the  words  with 
respect  to  which  this  complaint  is  made  j  and  it  is  a  meaning  which  I  think  they  may 
fairly  bear,  and  would  necessarily  i>ear,  if  the  clauses  Kere  injected,  as  was  suggested 
by  me  in  the  course  of  the  argument,  and  as  I  understood  was  assented  to^y  the 
learned  altomey  general.  ' 

Again,  tiie  lord  chief  baron  having  stated  that  a  man  may  sell  an  armed  abip  to  a 
belligerent  if  he  baa  it  ready,  which  is,  I  think,  correct,  pi'oceeds,  as  I  understand,  to 
draw  iroin  that  a  conclusion  that  he  may  make  one  to  order;  aud  possibly  he  may 
build  a  ship,  but  lie  may  not  equip  it  in  order  that  it  may  ba  employed  for  war.  Now, 
If  the  lord  chief  baron  is  to  be  undecstnod  as  saving  that  a  man  may  make  to  order  the 
same  kindof  tcsscI  as  he  may  sell  when  he  baa  it  ready,  that  is  to  say,  a  vessel  equipped 
and  armed,  then  such  a  direction  iu  my  opinion  would  be  erroneous;  and  I  cannot  help 
thinking  tliat  ajiuy  would  understand  the  lord  chief  baron  to  mean  tliat. 

Again,  the  lord  chief  boron  said  that  he  would  not  leave  to  the  Jury  tbe  question  of 
whnt  service  the  vessel  was  intended  for.  This,  I  think,  should  have  l>een  put.  It  niny 
be  that  the  lord  chief  biirentlionght,  not  that  it  did  not  arise  or  become  material  in  any 
event,  but  that  it  might  be  assumed  in  favor  of  the  Crown  as  the  facta  were  in  evidence, 
for  lie  proceeded  to  say  that  the  question  was  whether  the  vessel  was  built  or  iu  the 
course  of  building.  If  thcjury  thoaght,  as  the  lord  chief  baron  seems  to  have  thunglit, 
that  the  ship  wos  not  complftiily  built,  and  thsTpfore  no  equipment  or  fitting  out  could 
"have  been  even  commenceil,  tlio  question  of  intent  would  not  arise.  But  that  was  a 
qneeCiou  for  tbe  Jury ;  and  it  was  only  in  theevent  of  tbeir  finding  that  question  in  one 
wa^V,  that  tlie  qaestion  of  the  service  for  which  the  vessel  was  intended  became  imina- 

Further,  it  ia  complained  that  tbe  lord  chief  baron  directed  the  jury  that  equipping, 
fitting  out,  and  fhruisUiiiK  all  meant  the  same  aa  arming.  This  we  now  understiind 
him  to  any  he  diil  not  do,  but  only  expressed  bis  opinion  that  tbey  did. 

It  is  clear,  however,  that  tbe  liiarnod  lord  chief  baron  did  not  direct  the  attention  of 
the  Jury  to  the  point  whether  there  was  an  equipment  (completed  or  attempted)  of  a 
character  doubtful  iu  itself,  but  still  capable  of  lieing  used  for  war,  which  was  to  their 
satisGictiou  established  to  be  an  ennipment  for  war  by  tbe  evidence  of  tho  Intent  of  the 
parties.    And  this,  1  think,  should  have  been  left. 

I  adopt  the  proposition  stated  by  the  counsel  for  the  Crown,  that  a  summing  up 
which,  fairly  conaidered,  has  on  the  whole  a  tendency  to  mislead  a  jury  upou  aqu^iou 
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of  law,  on  Trhich  Ihey  onght  to  be  KaldAl  by  the  opinion  of  the  Jadge  aad  not  to  form 
tb«[r  on'u  opinion,  in  open  to  the  objection  of  misdirection. 

Ah  was  reniHrke<I  by  the  attorney  ^[i oral  iu  his  able  orcnment,  the  lenmed  ionl  chief 
hnruu  was  obliged  to  deal  on  the  tnal  with  a  difflcnit  sobject,  and,  as  was  said  by  the 
attorney  general,  it  is  not  wonderful  if  lu  some  things  his  lordship  may  have  omitted 
to  have  mode  observations  which  he  would  have  made,  or  may  have  made  obsRrvations 
which  he  woviW  not  have  made,  had  it  been  otherwise.  Yet,  I  am  not  prepared  to  say 
that  I  find  iu  the  siimniing  up  of  the  lord  chief  baron,  delivered  as  it  was  under  these 
circnmstances  of  difficulty,  any  statement  of  law  which  is  in  my  judgment  absolutely 
trroneouR.  But  it  does  Be*m  to  ma  that  the  eiplanation  given  of  on  extremely  dilB- 
cult  and  obscure  act  of  ParlinmBnt  was  not  so  full  or  so  clear  as  a  Jury  oucht  to  have 
had  iu  a  case  of  so  great  importance,  and  certainly  not  so  full  aa  the  jury  will  have  if  it 
new  tiinl  is  grantcdi^  now  that  the  whole  subject  h]ui  been  so  amply  and  so  ably  discussed. 
I  think  also  that  there  ore  expressions  in  tbesumming  up  which  a  Jury  would  probably 
have  mianuderstood ;  so  that,  on  the  whole,  1  thiut  we  ought  to  grant  a  new  trial  on 
the  ground  of  uiisdi  recti  on,  including,  as  I  do  in  that  term,  iDadequate  direction,  and 
expreBaiuna  calculated  to  mislead  tbii  jury. 

Taking  this  view,  I  need  not  revert  to  the  qneation  whether  the  verdict  was  aitainst 
evidence;  or  whether,  supposing  it  to  he  so,  the  ])nfBeDt  case  ought  to  be  assimilated  to 
a  penal  action,  iu  which  case  the  rale  is  tliat  a  new  trial  is  never  granted  soirig  on  the 
ground  that  the  verdict  is  against  the  evidence.  I  Bipresaly  refrain  from  offering  any 
opinion  wliethar  the  verdict  found  by  the  jaty  in  thia  case  was  or  was  not,  in  my  judg- 
ment, the  rielit  one.  But  I  say  that  it  wiu  an  unsatiafactory  verdict,  because  it  may 
have  proecoded  upou  Ji  miaap prehension  of  the  law  and  of  the  qneatious  to  be  decided. 

It  is  a  satisfuction  to  mo  to  find  that  my  brother  I'igot  haa  arrived,  in  the  rcanlt,  at 
the  same  conclusion  with  myself,  although  his  reasons  for  doing  so  may  not  Im>  entirely 
the  same  as  my  own.  It  is  also  a  satisfaction  Ut  me  to  know  that,  although  I  differ  from 
the  lord  chief  baron  and  my  brother  Bramwell  in  the  result,  there  are  many  brood 

Sioints  of  agreomcnt  between  ns.  I  agree  with  them  in  thinking  that  what  this  statute 
iirbids  Is  an  erjuipment  for  war.  I  agree  with  them  in  thinking  that  the  main  object 
of  the  statute  was  to  prevent  our  ]x>rte  being  made  stations  of  hostilities.  Our  differ- 
ence upjiears  to  be  this,  that  they  think  the  equipment  must  he  intended  to  be  com- 
pleto«I,  8i>  that  the  vessel,  when  it  leaves  onr  port,  ahall  be  in  a  condition  at  once  to 
commit  hostilities;  whilst  it  scorns  to  me  that  in  the  fair  and  reasonable  meaniuEof 
the  wonls  nsed,  another  case  ia  included,  viz,  where  the  equipment,  not  beine  complete  , 
t«  that  extent,  is  yet  capable  of  being  used  for  war,  and  tiieint«nt  ia  clear  that  it  is  to 
be  nsed  for  war.  I  say  that  th^i&ir  and  reasonable  meaning  of  thu  wonls  includes  that 
case,  and  that  we  should  judicially  construe  the  act  to  include  it. 

It  may  be  said  that  the  manner  In  whiq}i  I  have  considered  this  case,  bv  a  minute 
scrutiny  of  the  words  of  the  act,  is  a  mere  lawyer's  method  of  viewing  tite  matter; 
tiiat  in  a  cose  of  this  kind  it  is  our  duty  to  take  a  broader  view;  to  take  into  our  oon- 


eideratiuii  the  principles  of  interoatiouaL  law,  the  duties  of  n: 

the  opinions  of  great  statesnieu  on  those  duties.     I,  for  my  port,  have  no  ambition  t« 

decidi'  cases  In  thia  court  in  any  other  capacity  than  that  of  a  lawyer.    In  days  long 

tost,  judges,  I  think,  often  invotled  what  we  now  consider  the  sole  province  of  tlie 
:gialatuie.  They  interpreted  statutes  to  include  cases  which  they  assumed  to  think 
ought  to  have  bceu  includeil ;  IbuH  not  merely  constituting  themaelvee  legislators,  but 
generally  also  IcKisiiitors  ct  pott  faclo.  That,  I  think,  wilt  never  be  doue  again.  As 
Wg  atf  nets  of  Parliament  are  drawn  as  they  are  now,  the  olHce  of  consttuiug  thorn 
will  be  no  sinecure,  though  we  have  but  to  interpret  the  Ian,  and  not  to  make  it.  If 
it  is  for  thu  interest  of  the  nation  that  the  law  should  be  other  than  we  interpret  it — 
if  our  conatnicttou  of  tliis  act  of  Parliament  mny  endanger  the  peace  of  the  nation — 
then  I  say  that  It  may  be  the  duty  of  Parliament  to  enact  a  new  law;  but  it  is  not  our 
duty  to  look  elsewhere  than  eX  tlio  present  statute  for  an  interpretation  of  it. 

Mr.  Bakon  PiGOTT.  The  rule  for  a  new  trial  in  this  case  has  been  drawn  up  on 
seven  different  grounds.  We  have,  however,  to  consider  them  as  nractioally  reduced  ' 
to  two;  and  accordingly,  the  arguincata  wore  directed  to  impeach  the  general  ver- 
dict which  was  found  for  the  claimants  of  the  ship,  the  Alexandra:  first,  upon  the 
Kund  that  the  lord  chief  baron  had  mis<lirected,  or  had  insufficiently  directed  the 
r  in  point  of  law;  and  secondly,  that  the  verdict  was  against  the  weight  of  evi- 
dence, 

The  niatoriiil  facts  disclosed  In  evidence  on  the  trial  were,  that  the  vessel,  the  Alex- 
andra, was  built  by  Messrs.  Miller,  who  stateil  that  she  was  for  Messrs,  Frasor,  Tcen- 
holm  and  Uompaiiy,  ogenti  of  the  southern  confeilerocy ;  that  she  was  launched  in 
llarch,  and  at  the  time  of  the  seizure,  on  the  5th  nf  April,  the  defoudants'  workmen 
were  variounly  engaged  in  fitting  her  with  stanchions  for  hammock  nettings;  that  her 
three  musts  were  up,  ond  had  liglitiiiug-conduetont  on  them;  that  she  was  pmvided 
with  a  cooking  apparatua  suffleiout  fur  one  hundred  and  fifty  or  two  hundred  people ; 
that  her  bnild  was  apparently  for  a  gunboat  with  lowbiilwarks,  over  which  pivot  guns 
could  play ;  and  her  Uatcbea  were  too  small  for  merchandise ;  in  fact,  that  slio  wsa  not 
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qiinliftet)  for  iiieTcantile  parpoAes.  No  evideooe  waa  called  for  the  defense.  Tlie  oon- 
teiitioii  upon  the  trial,  ae  apou  tbe  ar^iment  before  nB,  was  that,  upon  the  true  cod- 
Btnict.iou  of  tbe  seventh  aectioit  of  tbe  Rtstate,  tlie  forei^  enlistment  act,  tho  evidence 
diSL'loaed  no  illt^gal  oet  done  or  atbeiupted  in  leferenoe  to  this  vessel  wbieb  noiked  ita 
furiuititre. 

Tlie  lord  chitf  baron's  direction  to  the  jury  is  before  ns  at  fall  length,  nnd  I  proceed 
to  consider  the  objection  to  its  sufficiency,  and  the  orgumentB  which  went  addrewod  to 
the  court  thereupon.  Zt  is  clear  that  the  constnictioii  of  a  statute  is  for  the  judge,  and 
there  are  no  doubt  many  statutes  which  are  so  unambiguous  in  tbeir  lungnSigti  that  It 
is  quite  HiifUclent  to  read  the  words  to  the  jury  without  explanation  or  comuient.  A 
Judge  has  a  right  to  assume  that  the  Jniy  whom  he  is  directiug  are  persons  of  ordinary 
intelligence,  and  in  his  direction  to  tbem  to  treut  them  OB  such.  But  there  are  a  vari- 
ety of  statutes  of  quite  a  different  character,  and  which  petsonii  of  intelligence,  not 
Bccastonied  to  the  consideration  of  the  artificial  language  in  which  acts  of  Farliameut 
are  freqiiHutly  framed,  refjujre  to  have  fully  and  carefully  explained.  la  such  cases 
the  duty  lies  upon  the  judge  to  give  the  necessary  explanation,  and  to  evolve  the  ques- 
tion of  faet  which  the  jury  are  to  decide.  The  statute  iu  question  is,  iu  niy  opinion, 
clearly  one  of  this  class,  and  we  have  to  see  whether,  npou  the  whole,  the  jury  were 
sufficiently  directed  on  the  true  meaning  erf'  the  seventh  section  of  the  enlistioent  act, 
so  that  they  would  clearly  understand  the  issues  of  fact  which  they  had  to  try.  In 
order  t-o  determine  this  it  is  necessary  to  ascertain  the  construction  whii^h  the  seventh 
section  ought  to  bear,  and  I  propose  to  examine  the  orgiimenta  which  wero  addressed 
to  the  court  to  guide  us  in  our  decision. 

As  to  oue  doss  of  these  arguments,  I  felt  great  doubt  whether  they  could  be  legiti- 
mately oddressctl  to  us  for  the  purpose  of  expoundiag  u  municipa]  st«tuta;  and  cer- 
tainly I  do  not  consider  myself  at  liberty  to  look  upon  them  in  any  otUor  light  except 
OB  mutters  of  history  as  to  the  stnte  of  oar  law  at  the  dat-e  of  this  statute.  1  allude  to 
the  (leliates  iu  Parliament,  llie  correspondence  of  English  and  American  miuiaters  of 
state,  Mr.  Hamilton's  rules  of  170^,  and  the  writings  of  modem  historians. 

But  a  second  class  of  orgiuuent  was  founded  i>u  the  state  of  internaliouol  obligations 
as  between  neutral  nnd  belligerent  natious,  and  which  it  was  argued  the  legislature, 
by  tbe  sevi'iith  section,  inteiiduil  to  enforce  apon  the  subjects  of  the  (Jrowu. 

This  argiuueut  necessarily  embraced  a  very  wide  Held,  and  no  doubt  those  obliga- 
tio[iB  are  the  foundation  of  this  legialatiiin ;  but,  in  my  opinion,  they  are  pusboil  too 
Jar,  if  urge^l  as  the  necessary  limit  of  a  municipal  ciiuctmeut.  A  belligereut  would 
have  no  right  to  comjilain  of  a  neutral  state  so  long  as  it  is  not  affected  by  hontile  acts, 
or  until  old  be  in  some  way  actually  afforded  to  ita  ndverBary  ;  but  the  neutral  st-ate 
as  l)otween  itself  and  its  own  sutgects  may  find  it  expedient  so  to  legislate  that 
between  the  attempt  to  commit  acts  of  hostility  and  the  completion  of  them  by  their 
subjects,  Bit  opportunity  would  be  afforded  to  arrest  such  completion ;  and  where  the 
objuct  is  a  prevention  of  mischief  on  which  the  peace  of  the  country'  is  HUp[H>sed  to 
depend,  I  should  expect  i  priori  that  such  would  be  the  course  adopted.  Be  this  as  it 
may,  the  consideration  of  the  subject  can  for  the  present  purpose  bu  serviceable  at  the 
utmost  where  tbe  language  employed  in  legislation  is  iu  itself  really  ambiguous,  and  I 
think  that  it  cannot  be  carried  to  tbe  extent  of  creating  an  ambiguity  which  does  not 
otherwise  appear.  It  is  not  uecessary  for  mo  to  deteniiiiie  whether  this  branch  uf 
argiunent  is  otherwise  well  fonnded  by  a  compariBon  of  luternatiousl  obligations  with 
tbe  actual  provisions  of  the  act,  for  it  is  admitted  that,  to  some  extent,  IJie  latter  go 
beyond  tbem. 

A  third  head  of  argument  was  founded  by  both  sidtM  on  tha  language  and  provisions 
of  the  American  stalute.  Doubtless  it  bad  the  ftaiue  gotierul  uliject,  is  framed  in  pari 
maltrld,  and  was  the  forerunuer  uf  onr  statute.'  In  these  circumstances  1  see  no  objec- 
tion to  making  a  comparison  of  tbe  language  uf  tile  two,  and  seeing  whether  by  their 
niorkiHl  agreement  or  variance  any  doubtful  meaning  of  the  English  legislature  can 
be  more  certninly  ascertained.  And  in  the  same  way  the  authorities  of  the  American 
courts  may  serve  to  guide,  though  not  to  govern,  our  judgments.  Now,  with  reference 
to  the  corresponding  section  of  the  American  act,  as  compared  with  the  seventh  section 
of  the  English  statnto,  it  is  impossible,  on  the  most  eursoi^'  glance,  not  to  perceive 
that,  oltliniigh  the  fonuer  was  (Judpng  by  the  similarity  of  language)  taken  hs  the 
model  of  the  latter,  yet  that  our  legislature  has  mode  very  material  variations  from  it. 
Of  these  the  very  prominent  ones  are  the  use  in  the  English  statute  uf  the  di^nnctivo 
fbr  Uie  conjunctive,  tlie  extending  of  the  prohibition  to  equipping  transports  or  store- 
BhipB,  the  addition  of  the  words  "or  In  ortler,"  to  "with  intent,"  and  the  omission  in 
tbo  forfeiture  clause  of  the  materials  for  building  a  ship — alterations  which  can  only 
Lave  been  made  with  some  object  at  least. 

As  regards  the  American  anthuritieH,  the  case  of  tbe  United  States  v».  Quiney,  in  6th 
Puters's  Keports,  is  most  relied  on  by  the  Crown.  Tbe  decision  must  be  Mlmittiil  to  be 
open  to  Hume  criticism.  There  was  in  that  case  certainly  evidence  of  hostile  priipnru- 
ttouB,  and  neither  of  the  qucHtions  answered  by  the  court  ib  exactly  in  i>oiiil.  liut  it 
does  nevertheless  appear  from  several  porta  of  the  judgment  that  the  court  would,  if 
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Reoessacy,  b»Te  f^ne  (he  leoffth  of  holding,  m,  indeed,  they  say  in  temu,  "that  the 
offense  coDaiBto  principally  id  the  intontion  with  nbich  the  pieparations  were  made ;" 
and  aguD,  "  It  is  the  material  point  on  wUich  the  legality  or  criminality  of  the  act  mnct 
turn,  and  decides  whether  the  adventure  is  of  a  commercial  or  warlike  character." 
From  this  and  other  paaeages  in  the  judgment  I  infer  that  they  were  di8pa(<ed  to  ^s- 
regard  altogether  the  nature  of  the  preparations. 

1  paaa  now,  however,  to  the  head  of  argumuat  addreesed  to  us  hy  both  sides,  and  oa 
which,  in  my  opinion,  the  judgment  of  the  cuurt  must  be  mainly  based,  vi^.,  on  an 
examination  of  the  statute  itaelf,  i[e  object,  preamble,  and  enacting  language;  and  i 
own  that,  were  it  not  for  the  great  difference  nf  opiuion  which  Beems  to  eziBt>  1  sbonld 
not  have  thonght  it  so  difficult  to  construe  as  it  would  tbence  appear  to  be.  It  is  a 
muuici{)al  act,  and  is  to  be  construed  according  to  the  ordioary  imirart  of  the  langnase 
employed.  This  was  tbemle  of  constructirin  stated  by  Baron  Parke  in  Lydevi.  Barnard. 
The  rule  of  construction  is  also  clearly  stated  in  the  SuBSes  Peerage  coee,  by  Chief 
Justice  Tindal,  thus,  "  If  the  wonig  ore  in  themselves  precise  and  unambiguous,  then 
no  more  can  be  neceissary  than  to  exponnd  those  wiirds  in  their  natural  and  ordinary 
■ense ;  the  words  themselves  do  in  such  case  best  declare  the  intention  of  the  lawgiver. 
And  I  confess  I  approve,  as  applicable  to  this  statute  (as  to  the  character  of  which  I 
agree  with  the  remarks  mode  by  my  Brother  Cbannell,  though  I  say  it  now  with 
defereuce  after  the  lord  chief  baron's  observations)  of  Lord  Coke's  ntle  in  Bocihaui'a 
cose  where  he  says,  "The  good  expositor  makes  every  sentence  bave  Its  operation  to 
suppress  all  the  miscbiefii:  he  aivea  elfEct  to  every  word  in  the  statutoj  he  does  not 
coustmu  it  so  that  auytbiug  diunld  bo  vain  aud  superfluous  nor  makes  exposition 
against  express  words.'' 

Bearing  in  mind  these.rnles  of  exposition,  I  find  that  the  foreign  euUetmeut  act 
plainly  recites  the  mischief,  and  the  cause  of  it  which  it  is  deslgneu  to  prevent,  viz., 
"The  lltting  ont  and  equipping  and  arming  of  vessels  by  her  Miijeuty's  subjects  with- 
out her  Miyesty's  license,  lor  warlike  operationB,  which  may  be  prejaditjial  lo  and  tend 
to  endanger  the  peace  and  welfare  of  this  kingdoiii."  Tliis  langnago  is  tolerably  plain, 
and  I  pass  on  to  consider  the  enacting  clanse,  where  the  mode  of  prevention  is  stated. 

The  language  of  it  is  varied,  and  as  I  think  in  some  respecla  Ktudioiwly  varied  from 
that  of  the  preamble.  There  is  introduced  into  it  tiie  adaition.il  word  "  furnish ;"  the 
copnliitive  "and"  is  changed  into  the  diiyunctive  "or,"  to  connect,  the  four  much 
debated  words,  instead  of  the  expression  "fitting  and  equipping  sud  arming  of  veesela 
for  warlike  operations,"  which  is  the  language  of  the  prcanible,  the  expression  is 
"equipping,  furnishing,  llttiug  out,  or  arming,  of  any  ship  or  vessel  with  intent  or  in 
order  that  such  ship  or  vessel  shail  be  employed  in  the  service  of  any  foreign  prince, 
&c.,  ns  n  transport  or  store-ship,  or  with  intent  to  cruise  or  commit  hostilities,"  &,c.  It 
is  agri-ed  on  all  hands  that  the  latter  words,  "  with  intent,"  may  be  taken  as  omitted 
here.  The  clause  is  also  directed  not  only  against  the  principal  offenses  stated  in  the 
preamble,  but  also  against  an^  attempt  to  commit  them,  and  also  against  the  know- 
ingly aiding,  assisting,  or  being  concerned  in  tbem;  offenses  expressly,  of  course, 
mentioned  for  the  purpose  of  the  forfeiture.  The  enacting  clanse,  theri^>ro,  is  more 
extensive  than  the  preamble,  but  1  take  it  to  be  a  clear  rule  of  construction,  that 
where  that  is  the  case  effect  must  nevertheless  be  given  to  the  larger  words  uf  the 
clanse. 

It  wonlA  be  nnnecesearilv  lengthening  my  indgment  iff  attempted  to  review  all  the 
arguments  on  this  i>artof  the  case.  I  shall,  therefore,  confine  myself  to  naticiog  some  of 
them,  in  the  course  of  stating  my  own  views.  Aud  first,  I  do  not  think  that  Vie  legis- 
lature have  used  any  a])t  words  to  prohibit  the  building  a  hull  of  a  vessel  as  contra- 
distingnished  from  equipping  it  fur  sen,  and  for  other  purposes.  It  seems  to  me  that 
if  such  bod  been  the  intention,  it  would  have  been  done  plainly  by  the  nse  of  the  word 
"build"  before  the  expressions  "equip,"  &c.,  and  that  it  is  impossible  for  a  court  to 
puess  that  such  might  have  been  the  moaning,  as  was  argued  by  the  attorney  general, 
trora  the  use  of  so  doubtful  an  expression  as  that  of  "  fit  out,"  rendered  more  doublfiil 
for  SDch  a  purpose  by  its  collocation  in  the  seutenco,  not  standing  even  in  the  position 
which  it  occupies  in  the  American  statute,  namely,  first,  but  placed  among  expressions 
plainly  signifying  acts  done  on  a  vessel  in  exist«nce.  Aud  when  reference  is  mnde  to 
the  forfeiture  clause,  it  is  to  be  observed  that  neither  the  "hull"  nor  the"biiiMinK 
materials"  are  enumerated  there;  but,  as  before  observed,  the  latter  words  which 
were  to  be  found  in  the  American  act  ap])eai  to  bo  studiously  omitted,  and  co  equiva- 
lent ones  are  substituted.  The  subject  was  one  too  prominent  to  have  escaped  the  oliser- 
vation  of  the  framers  of  the  statute,  and  I  am  led  therefore  to  infer  that  the  legislature 
hail  reasons  for  not  interfering  with  the  i>hip-ballding  trade,  as  such,  in  contradistinction 
to  the  busiucHs  of  equipping  ships.  It  may  have  been  because  of  its  extent  aud  import- 
ance, or  the  legislature  may  have  hope<l  to  prevent  the  mischief  aimed  at  by  less 
objectionable  means,  or  (and  I  think  that  must  probable)  it  may  have  considered  that 
ample  time  would  be  affordml  between  the  completion  of  the  hull  and  the  equipmenta 
necessary  to  enable  it  to  leave  the  port,  dn ring  which  its  destination  being  ascertained, 
if  illegal,  a  selsnre  oonld  b«  effected.    Whether  I  am  right  in  these  suggestiona  or  not, 
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ir  TOBSel,  and  I  feel  bound, 
^  _  i  iacnired.    But  I  am  of 

opinion  that  any  act  of  eqlllppilig.'hirniBhiug,  or  fitting  oat  done  to  the  Loll  or  vessel, 
of  ■whatever  nature  or  character  that  act  may  be,  if  done  with  the  prohibited  Intent,  is 
ezpreasty  within  the  plain  langnage,  and  olao  within  the  evident  spirit  of  the  statute. 
The  intent  I  take  to  meau  an  intent  of  the  principal  (who  has  control  of  the  ship)  having 
directly  for  its  object  the  employment  of  the  vessel  by  a  foreign  state,  and  in  the  eqnipper 
a  like  intent,  and  with  such  iuWnt  a  contributory  equipment  of  some  kind  necessary  to 
such  employmeut,  and  it  is  evident  that  the  intents  need  not  be  derived  solely  from 
the  nature  of  the  equipments,  but  may  be  proved  aliunde.  It  may  not  be  easy  to  define 
in  all  cases  the  exact  point  at  which  the  building  of  the  hull  ends  and  tbe  act  of  equip- 
ping or  fitting  out  begins,  bnt  that  in  each  case  would  be  for  ajnry  to  decide. 

1  will  now  state  some  reasons  for  the  construction  at  which  I  have  arrived.  I  feel 
bound  whore  the  legislature  has  used  different  expressions  having  different  meaniugs, 
and  has  coupled  them  with  the  disjunctive  "or,"  not  to  treat  teem  as  if  they  were 
coupled  witD  the  copulative  "and,"  oi  as  merely  rednndant  expressions,  unless  I  am 
compelled  by  the  context  to  do  so,  but  to  give  effect  to  each  of  teem  so  far  as  they  will 
admit  of  it,  nnless  I  thereby  find  that  manifest  iqjustice  or  absurdity  will  result.  I  do 
not  find  that  in  tbe  present  case,  and  I  therefore  do  snpposo  that  the  legislature 
attacbed  different  meanings  to  the  several  expressions.  1  further  tliiuk  it  impossible 
to  believe  tijat  the  word  "  and"  in  the  American  statute  should  have  beeu  so  pointedly 
changed  to  "  or"  by  our  lesislatnTe  without  some  object. 

It  was  argued  that  the  foar  expressions  are  to  be  construed  as  cjiudem  gciterit ;  the 
■word  "  arm  "  being  tlie  distinctive  feature.  Bnt,  in  my  judgment,  the  use  of  so  many 
as  four  different  words  can  hardly  have  been  meant  to  express  precisely  the  same  thing  ; 
and  it  is  obvious  that  the  words  "  eqnip,  furnish,"  and  "  lit  out,"  are  used  in  the  sec- 
tion, for  some  purposes  at  least,  to  signify  something'  different  from  the  word  "  arm." 
For  liistaure,  as  applicable  to  a  transport  or  store-^ip,  they  are  so  used.  Thou  these 
words  being  there  nsed,  as  they  must  lie,  to  signify  peacefol  equipments,  it  would  seem 
a  very  forced  constmction  to  say  that  tbey  exclude  the  same  ineauing  when  applied  to 
a  ship  intended  to  commit  hostilities,  although  that  ship  eiinally  requires  peacefnl 
equipments  with  a  transport  or  store-ship. 

Bnt  it  was  urged,  and  more  particnlarfy  by  Mr.  Mellish,  that  the  several  expressions 
may  have  a  several  effect  ^ven  to  thum,  only  that  their  moaning  should  bo  restricted 
to  eqnipments  of  a  distinctive  character,  according  to  the  nature  of  tho  ship;  and  there- 
fore that  a  ship  intended  for  war  must  have  warlike  oquipui<    " 


I  think  that  this  construction  would  in  effect  be  introducing  into  tbe  statute  words 
that  are  not  to  be  fonnd  there,  which  is  quite  as  objectionable  as  striking  out  words 
■wliich  are  there,  or  it  would  be  changing  the  collocation  of  tUu  language  for  the  pur- 
pose of  forcing  its  meaning;  for  it  is  not  said  in  the  statute  that  those  eqnipments 
alone  are  unlawful  which  shall  moke  the  ship  fit  in  aU  respects  for  its  nnrpoee,  whether 
as  a  store-ship  or  to  commit  hostilities :  but  those  eqai^uients  are  unlawful  wliicb  are 
Bupplie<l  with  intent  that  the  ship  shall  be  employed  m  the  servico  of  a  foreign  state, 
and  then  the  several  scn-icee  in  which  it  shall  not  be  so  employed  are  enumerated, 
the  service  of  committing  hostilities  being  one  of  them. 

Again,  it  is  admitted  by  tbe  claimants'  counsel  that  a  complete  eqnipmeiit  is  not 
necessary  to  the  violation  of  the  statute,  but  that  a  partial  one  issufflcient,  if  of  the  dis- 
tinctive kind;  and  further,  that  as  regards  a  war  ship  any  warlike  equipment,  oven 
short  of  arming,  is  forbidden.  The  consequence  would  be  that  yon  may  not  put  one 
gun  carriage  or  ?un  on  board  without  a  violation  of  the  statnte,  and  yet  by  such  par- 
tial warlike  equipment  the  ship  would  be  no  more  in  a  position  to  commit  hostilities 
than  she  would  if  she  was  only  peacefully  equipped.  But  it  seems  to  me  that  a  strange 
result  nunld  bo  prodnced  if  we  were  to  hold  that  the  statute  inteuded  to  prohibit  only 
warlike  ei[nipmcnts  in  a  ship  of  war,  fonnded  on  the  words  "eiinip  with  intent  to  com- 
mit hostilities,"  which  was  Sir  Hugh  Cairns's  argument;  for  that  reasoning  would 
drive  us  to  say  that  only  such  warlike  equipments  are  forbidden  as  would  enable  the 
ship  t-o  commit  hostilities,  as  was  argued  in  Quincy's  cose.  Tbe  consequence  would  be 
that  this  vessel  migtit  have  its  pivot  guns  on  board,  and  yet  no  ofiense  be  committed 
against  the  statnte,  because  without  the  cannon  balls  and  powder  her  equipment 
would  still  bo  useless  for  actually  committing  hostOitics;  so  that  if  the  intention  really 
were  to  go  out  of  port  equipped  with  a  full  armament,  bnt  not  to  receive  bor  ammuni- 
tion on  board  nntU  she  was  out  of  the  English  waters,  the  seventh  section  would  still 
not  be  violated. 

Again,  with  reference  to  the  necessity  of  distinetive  equipments,  I  have  not  heard 
that  there  are  any  such  applicable  to  a  store-ship,  exeept  the  ordinary  peaceful  ones 
which  a  merchant  ship  reqnires.  And  if  tbe  argument  of  distinctive  equiiimenta  will 
not  hold  as  to  all  the  several  ships  pointed  out  bf  tbe  statute,  I  do  not  ttiiiik  that  I 
have  a  right  to  apply  it  arbitrarily  to  one  class,  viz.,  to  ships  equipped  with  intent  to 
commit  hostOities. 

As  regards  the  meaning  of  the  several  expressions,  and  the  necessity  for  the  tue  of 
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thetD  in  the  sta^te,  it  in»  Im  tbat  the  word"  eqnip" 

""     '    "    '         bsbly  an  iDterpretation  clause  11    .._ 

.   ..  jnt  uiingB  when  applied  to  different  subject        

ooDot'e  MMuie  Dictiouaiy  it  ia  defined  u  "a  term  frequently  applied  W  the  bnaineaa  of 


have  eolfloed:  bnt  piobabiy  an  interpretation  clause  -would  b»ve  been  requisite,  aa  it 
differ.    ■^'  '  n.   ,  ,      ,._        ,     „  , 


eetUiiilT  means  different  things  when  applied  to  different  snbject>-niatters.  In  Fal- 
ooDot's  Marine  Dictionary  it  is  defined  u  "a  term  frequently  applied  W  the  bnsineaa  ol 
fitting  a  ^ip  for  sea  or  arming  her  for  war,"  and  1  mink,  therefore,  the  other  ezpres- 
eiona  may  be  regarded  aa  in  the  nature  of  words  of  interpretation  of  the  powdbly 
ambignone  expression  "  equip,"  and  msaning  the  same  as  if  tlie  words  had  been  a  pro- 
hibition of  equipment,  including  ships'  famitnre  of  all  kinds,  and  arms.  But  because 
the  word  "arm"  is  added  to  the  others  in  order  fallf  to  exptess  a  complete  deacriptioD 
of  the  equipments,  peaceful  and  warlike,  of  awarTesMl.Ifitel  it  impossible  to  say  that 
1  ougbt  so  to  couBtrue  the  section  aa  to  deprive  the  other  expreauDUS,  to  which  it  ia 
superadded,  of  theii  ordinary  meaning.  I  do  not  therefore  in  tne  reenlt  find  any  reason 
for  this  distinctive  oonstractiun.  Id  my  visw  the  piohibit«d  intent  is  the  main  ingre- 
dient, and  any  act  of  equipping  done  iu  furtherance  of  that  intent  will  constitute  the 
whole  offense ;  for  assuming  the  same  intent  to  be  present  in  two  peraons,  1  do  nut  tea 
the  difterenco  between  the  agent  who  did  put  on  btuird  this  ship  the  cooking  apparatus 
anfficient  for  one  hundred  and  filty  or  two  hundred  men  and  fitted  the  stanchions,  and 
the  man  who  might  have  put  on  board  a  pivot  gun  to  have  played  over  the  low  bul- 
warks when  ammunition  should  he  supplied  by  some  one  afterward.  Both  would  be 
acting  with  a  common  object,  and  the  part  contributed  by  each  would  equally  conduce 
to  the  fulfillment  of  it. 

Before  I  could  come  t«  the  conclusion  contended  for  by  the  claimants  in  the  abaeuee 
of  plainer  words  to  that  effect,  I  must  believe  that  the  iegislatore,  when  enacting  a 
forfeiture  and  power  to  arrest  a  veesel,  meant  to  deprive  Itself  uf  all  reasonable  oppor- 
tunity for  exercising  that  power,  and  that  too  when  the  avowed  object  is  to  prevent 
the  vessel  leaviug  the  English  port,  and  not  merely  to  punish  offenders  by  indictment 
afterward  Upon  tbia  restricted  construction  It  is  practically  plain  that  the  statute 
would  be  set  at  defiance  in  one  of  two  ways,  either  as  was  done  by  the  Alabama,  whose 
armaments  went  out  in  another  ship,  or  by  completing  the  peaceful  equipments  first, 
and  then  putting  on  board  the  guns  as  the  last  act  in  port,  probably  occupying  a  few 
hours  at  most,  and  giving  no  opportnnity  of  seizure  and  prevention.  In  fine,  1  see  no 
more  reason  for  saying  that  the  ship  must,  in  order  to  violate  the  statute,  be  so  equipped 
in  our  ports  with  arms  as  to  be  ready  to  commit  hostilities  on  leaving  them,  tliiui  for 
saying  that  she  must  be  sufficiently  manned  also,  without  which  she  would  certainly 
not  be  in  Buch  a  condition,  I  cannot  so  restrict  the  statute  by  constiuction  withoat 
feeling  that  1  should  virtually  repeal  it. 

In  arriving  at  my  coustrnction  I  do  not  feel  pressed  by  Sir  Hugh  Caims's  argument 
of  inconsistency  in  drawing  so  sharp  a  line  between  the  building  and  the  eqilippin^ 
for  the  eune  might  be  said  of  the  distinction  which  does  exist  between  selling  an  armed 
vessel  to  a  belligerent  and  arming  one  with  the  requisite  intent  under  au  order  of  the 
same  piirchaser;  the  line  is  equally  sharp,  and  the  only  dificrcnce  is  iu  the  place  where 
it  is  to  be  drawn.  Indeed,  this  argument  ia  rather  to  be  addressed  to  the  lawgiver  than 
to  the  expounder,  if  there  be  inconsistency  in  the  legislation.  Admitting,  as  1  do,  that 
tbere  is  inconsistency  in  the  state  of  this  law  as  to  what  is  lawful  and  what  is  noj;,  I 
believe  nevertheless  that  the  lesser  amount  of  inconsistency  is  incurred  by  adhering  to 
the  ordinary  meaning  of  the  language  emtiluyed  as  I  have  above  construtHJ  it. 

Upon  this  view  of  the  statute,  in  my  opinion,  tiie  proper  direction  to  the  jury  would 
have  been  that  they  should  first  look  to  see  whether  the  equippers  had  bad  the  inten- 
tion which  I  have  above  mentioned,  together  also  with  the  intent  of  the  principal  aa 
explained  by  my  brother  Channell ;  and,  secondly,  whether  with  such  intent  they  had 
done  any  act  toward  equipping,  fumisMng,  or  fitting  odt  the  ship,  beyond  the  mere 
work  of  building  the  hull  of  the  vt^ssel,  or  hod  attempted  or  endeavored  so  tu  do;  and 
I  agree  with  the  definition  of  the  attempt  which  my  brethren  have  given.     But  looking 


length  after  uty  brother  Chaunell's  judgment,)  although  hie  lordship  duos  appear  to 
have  left  the  question  of  equipping,  furnishing,  or  fitting  out  to  the  jury  in  the  alter- 
native, jjret  I  think  there  are  other  passages  of  the  summing  up  which  are  inconaiatent, 
and  which  would  have  a  tendency  to  mimeod  tbcm.  I  need  not  recapitulate  them,  as 
my  brother  Channell  has  done  so  at  full  length,  and  J  therefore  conclude  by  saying  that 
I  think  that  the  Jury  should  have  been  distinctly  told  that  the  intent  as  before  defined 
being  established  to  their  satisfaction,  any  act  of  equipping  in  furtherance  of  such 
intention  would  be  unlawful  within  the  meaning  of  the  statute. 

I  am  also  further  of  opinion  that,  even  if  my  construction  of  the  statute  be  incorrect, 
and  if  it  ought  to  he  construed  ss  Mr.  UellisV  contended,  that  is,  as  prohibiting  only 
eqnipments  of  a  distinctive  charact«r,  yet  that  upon  the  evidence  above  stated  there 
was  sufncient  upon  which  to  direct  the  jury  that  the  claimants  had  supplied  distinctive 
equipments  within  that  meauiug  of  the  act.  The  evidence  to  which  I  oUude  is  the 
proof  of  the  fitting  stanchions  for  hammock  racks  and  the  cooking  apparatus  for  a  crew 
of  one  hundred  and  filly  or  two  hundred  p«ople  to  a  war  vessel.    I  do  not  find  that 
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•ueh  dlraotlon  was  giTen,  and  I  am  therefore  oF  oplnioii  that,  apon  the  gronnd  of  mi 
Inaaffloient  direction,  there  oQ|[ht  to  be  a  new  tdal. 

Oa  the  other  eroaad,  that  the  verdict  was  against  the  evidence,  I  agree  with  my 
brother  CfaaDnell,  that  it  is  unneoesBar;  for  me  to  decide  it,  aa  I  think  that  the  mle 
should  be  made  absolute  on  the  ei^iuid  of  inaafflcient  direction. 

Mr.  ArroKNBT  G£SEaAi_  M;  lord,  the  conrt  being  equally  divided  in  opinion,  if  it  is 
your  loidahip's  deaire  that  a  Jadfment  Bbould  be  given,  I  believe  it  ie  "    ' 


liOKD  Chief  Baron.  Tfie  officer  of  the  court,  the  Queen's  remembrauoer.  Bays,  that 
Moording  to  the  piftotica  ;oanoaid  have  an  appeal  either  way;  but  it  would,  peibape, 
be  better  if  thore  were  an  apparent  Jadgoient  of  the  oonrt,  deciding  one  wa;  or  the  other, 
in  order  t«  remove  eveir  poeeible  doubt. 

Mr.  Babon  Pioott.  Then  I  will  withdraw  ray  jndpnent. 

Mr.  Bakom  Cbannux.  According  to  the  rules  which  the  court  made  on  the  op«niug 
of  this  BTgnmeDt^  in  order  to  assimilate  this  case  to  an  ordinary  civil  action,  when  a 
rnle  for  a  new  trial  diope  on  the  groimd  that  the  ooitrt  ia  eqaul;  divided,  there  is  a 
right  of  appeaL 

liORi>  CHiEf  BiBotr.  iSj  brother  Pigott  withdraws  his  Judgment, 

Ut.  Baron  Pioott.  Yes. 

LoBD  Ceubf  Baron.  Then  the  mle  will  be  discbai^ed. 

Hr.  Attoknby  Oxkerai.  That  is  quite  enough,  m;  lord. 


Ih  the  Eousb  of  Lords. 
pMseut  1  The  Lord  Chaucellor.  Lord  Cranworth,  Lord  St.  Leonards,  Lord  Wensleydale, 


Lord  Chelmsford,  and  Lord  Kinf^ov 


IkeilioM  (ff  the  loria  sJIftn^r  on  appeal. 

Fkiday,  MarA  11, 1864. 

Lord  Chanckllor.  My  lords,  this  appeal  depends  on  the  qnestioQ  whether  the 
mlesmade  by  the  Court  of  Exchequer  oa  the  4th  of  November,  1H63,  are  warranted  by 
the  power  contained  in  the  tweDty-eiith  section  of  the  statute  of  the  twenty-second  and 
tw*nty-third  year  of  the  Quoen,  commonly  called  tho  Queen's  remombrancer'B  act. 

The  second  commoii  law  procedure  act,  which  passed  in  the  year  1854,  contaius  many 
imx>ortant  enactments  with  reference  to  the  jurisaiotion  of  the  snperinr  conrts  uf  common 
law,  and  some  of  the  most  important  are  the  provisions  that  creat«  new  rlghta  of  ajipeal. 
Tn  jnry  trials  at  common  law  erave  questions  frequently  arise,  and  are  decided  on 
'  motions  for  a  new  trial  or  on  r^es  to  enter  a  verdiot  or  nonsuitj  but  &om  the  deci- 
sions of  the  court  so  given  there  was  not  before  the  act  of  1854  any  right  of  appeal. 

The  creation  of  a  new  right  of  appeal  is  plainly  an  act  which  requires  le^slatiTS 
authority.  The  court  from  which  the  appeal  is  given  and  the  conrt  to  which  it  is  glveu 
mnst  both  be  bound,  and  that  must  be  the  act  of  some  higher  power.  It  is  not  com- 
petent to  either  tribnnal,  or  to  both  collectively,  to  create  auy  such  right.  Suppose  the 
Mgislatare  to  bave  given  to  either  tribnnsJ,  that  is,  to  tUe  court  of  the  first  instanoe 
and  to  the  conrt  of  error  or  appeal  respectively,  the  fullest  power  of  regulating  its  own 
practice  or  procedure,  such  power  would  not  avail  for  the  creation  ot  a  new  right  of 
appeal,  which  is  iti  efieot  a  limitation  of  the  jurisdiction  of  one  court  and  an  extension 
of  tbejnriiidiotion  of  another.  A  power  to  regulate  the  practice  of  a  court  does  not 
involve  or  imply  any  power  to  alter  the  eit«ntornature  of  its  juriHiliction.  Accordingly, 
it  was  necessary  in  the  act  of  1354,  not  only  to  give  new  righte  of  appeal,  but  to  d^lne 
and  bind  certain  courts  to  entertain  the  appeal  so  given,  and  tlils  is  done  by  the  thirty- 
sixth  section  of  the  act,  which  declares  that  the  coart  of  error,  the  exchequer  chamber, 
and  the  House  of  Iiords  shall  be  oourta  of  appeal  for  the  purposes  of  the  act. 

The  coromon  law  procedure  oot  of  1854  was,  like  the  act  of  1852,  limited  t^  the 
superior  courto  of  common  law,  and  from  the  manner  iu  which  the  act  was  expressed 
these  words  inboutionally  exclnded  that  conrt  which  is  called  the  revenue  side  of  the 
oourt  of  exchequer.  It  required,  therefore,  another  exercise  of  legislative  authority  to 
moke  the  special  provisions  of  the  act  of  1854  which  had  created  new  rights  of  appeal 
in  the  eUier  courts  applicable  to  suits  as  between  the  Crown  and  the  subject  in  the 
court  on  the  leveQue  side  of  the  exchequer.    In  making  the  orders  now  in  question  the 
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baroDB  of  the  conrt  of  Richeqver  hdve  B»nined  that  a  dlMretionftTy  ^wer  to  exercise 
thialeKiBlativeaatliorityor  not,  and  thereby  tooooferor  to  withhold  tmsuDportant  ben- 
efit ofuew  riRhts  of  apiwal,  bss  been  ^ven  to  them  by  the  twenl^-sizth  »eotion  of  the 
act  of  1859.  If  the  legislature  has  done  this  it  has  done  a  thing  which  is  very  iiregalM', 
and  which  antecedenuy  would  seem  to  be  very  improbable. 

It  is  not  Tsaeonable  to  suppoae  that  In  matters  aflectine  the  taxation  of  t^e  snbject 
the  legielSitnTe  wonld  abdicate  its  own  flmctiona,  and  del^ate  to  the  barona  of  the 
exchequer  the  power  of  det-ennining  at  their  pleasure  whether  In  oertain  caaea  there 
ebould  or  eliould  not  be  a  riebt  of  appeal  bb  between  the  enbieot  and  the  Crown. 

This  improbability  is  mach  increased  when  attention  is  direeted  to  the  particnlai 
provisiouB  of  the  statute  in  question,  namely,  the  Qneen'^  remembiaucer'B  act.  The 
tenth  sectiou  embodies  and  applies  (with  some  alight  difference*)  to  the  revenue  dde 
of  the  court  the  provisions  as  to  error  and  appeal  contained  in  the  forty-aizth  aectionof 
the  common  law  procedure  act  of  1853,  and  the  thirty-second  section  of  the  act  of 
18.M. 

New  rights  of  appeal  are  created  and  regulated  by  the  twelfth,  tbirteenth,  fonrteeutl), 
and  fifteenth  gectiona.  By  the  sixteenth  section  special  legislative  pToviaions  ba  to  Ibe 
examination  and  atl^udance  of  witnesses,  together  with  the  provisions  contained  in 
the  forty-sixth,  forty -seventh,  forty-eighth,  and  forty-ninth  sections  of  the  act  of  1854, 
arc  expressly  extended  to  suits  and  proceedings  on  the  revenue  side  of  the  Court  of 
Exchequer:  and  in  the  eighteenth  anil  nineteenth  sections  orecoutajned  czpreaa  enact- 
ments regnlatinK  prooeedines  in  error  ou  the  revenue  side  of  the  court,  and  embodying 
the  one  hundrea  and  forty -sixth  and  one  hundred  oud  forty-seventh  sections  of  the  act 
of  185S;  and  by  the  twentieth  section  the  power  of  appealing  to  a  court  of  error  by 
menus  of  a  bill  of  exceptions  is  for  the  fint  time  created  ou  the  revenue  side  of  the 

Suits,  therefore,  between  the  Crown  and  the  subjeol  on  tlie  revenue  aide  of  the  ex- 
chequer are  by  these  express  eiiactmentiS  put  on  the  same  footing  with  respect  to 
proceedings  in  error  as  suits  between  subject  and  subject  in  the  courts  of  common  law, 
with  the  exception  only  of  the  right  of  appeal  from  interlocutory  ordere  fjiven  bv  the 
thirty-fourth  and  thirty-lifth  sections  of  the  act  of  1S54.  It  is  diffli^altto  resist  the 
impression  that  these  last-men tiocied  rights  uf  appeal  were  in tCDtiou ally  omitted  by  the 
legislature  ae  not  being  expedient  in  revenue  cases,  but  it  is  much  more  difficult  to 
accept  the  proposttton  of  the  Crown,  that  these  rights  were  left  by  the  legislature  to 
be  voufecred  or  not,  at  the  pleasure  of  the  chief  baron  and  two  or  more  barons  of  the 
Court  of  Exchequer.  These  improbabilities  and  dilBcultios  must  of  conise  yield  to  iiny 
eiiHctment  expressly  declaring  that  sucb  is  the  inteution  of  the  legislature,  but  they 
arc  of  Bufflcient  weight  to  render  it  ueceasary  that  the  lanetiage  of  such  alleged 
'  ^alt  be  dear  and  unequivocal,  and  not  admit  of  any  other  reasondile 


Wi  tb  these  observations 
the  statute.    It  contains  two  distinct  powers  given  to  the  lord  chief  b 
more  barons  of  the  court.  * 

By  the  drat  power  they  are  authorized  to  make  rules  and  oidere  as  to  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the  court.  Horethe  word  "prac- 
tice "  is  used  iu  its  commou  and  ordinary  sense,  as  denoting  the  rules  that  make  or 
^idc  the  curgwi  carite,  and  regulate  the  proceedings  in  a  cause  within  the  walls  or  lim- 
its of  the  court  itself.  Under  this  power  any  rule  might  be  laid  down  by  the  barons 
fur  the  guidance  of  their  own  proceedings  that  did  not  require  express  legislative  sane- 
■  tion.  By  the  second  power  conferred  by  the  twenty-sixth  section,  the  lord  chief  baron 
and  twootherbaronsareauthoriEed  to  extend,  apply,  and  adapt  to  the  revennc  aide  any 
of  the  provisions  of  the  common  law  procedure  aote  of  1852  and  1B54,  and  any  of  the 
rules  of  pleading  and  practice  ou  the  plea  side  as  may  seem  to  them  expedient  for — 
'  that  is,  for  the  purpose  of  making  the  "  proceeus,  practice,  and  mode  of  pleading  on  the 
revennc  side  aa  nearly  as  may  be  uniform  witn  the  process,  practice,  and  mode  of 
pleading  on  the  plea  side." 

First,  it  was  admitted  on  all  hands,  and  if  not,  it  is  clear,  that  the  provisions  In  the 
acts  of  1852  and  1%4,  wbichmuybe  thus  extended,  applied,  and  adapted,  must  lie  provi- 
sions relating  to  process,  practice,  and  mode  of  dealing.  Uniformity  of  pToeesB,  prac- 
tice, and  pleading  on  both  sides  of  the  court  is  the  object  of  power,  and  defines  its 

Secondly,  it  is  very  difficult  to  give  to  the  words  "prooeae,  practice,  and  mode  of 
plciulin^,'' m  this  second  power,  a  different  meaning  or  extent  of  signlflcation  fiom 
that  which  they  bear  in  tbe  first  power  given  by  the  prior  part  of  the  section. 

Talcing  then  the  word  "practice"  as  equivalent  to  the  curw*  ouria,  or  regulations  of 
proceedings  within  the  court  itself,  the  question  is  wliether  the  thlrty-fuurth,  thirty- 
'  ntth,  and  thirty-sixth  sections  of  the  act  of  1854  can  with  any  propriety  of  language 
be  denominated  provisions  or  rules  respecting  process,  practice,  and  mode  of  pleading. 
This  is  a  question  of  verbal  nicety  depending  on  nice  shades  of  meaning  in  a  word. 
The  thirty-foorth,  thirty-Onh,  and  thirty-sixth  sections  of  the  act  of  1954  create,  as  Z 
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bitTe  Hud,  new  liglits  of  appeal.  An  qip«al  Is  the  ri);ht  of  entering  a  saperior  conrt, 
and  invoking  its  aid  and  interpoBition  to  redreas  the  error  of  the  conrt  below.  It 
aeema  absurd  to  denominate  this  paramonnt  rifiht  part  of  the  practice  of  the  inferior 
tribunal.  The  mode  of  proceeding  ma;  be  regulated  parti;  by  the  practice  of  the  infe' 
rioi,  and  parti;  b;  the  practice  ofthe  superior  tribunal,  but  the  appeal  itself  is  wholly 
iodependent  of  these  rmes  of  practice.  The  riffht  to  bring  an  action  is  Tsiy  distinct 
from  the  regulations  that  appl;  to  the  action  mien  brought,  and  which  constitute  tiie 
practice  of  the  court  in  which  it  is  instituted.  So  the  tbirtj-fuurth  nnd  thirt;-fifth 
sections  of  the  act  of  1354,  which  create  new  rights  of  appeal,  and  (he  tliirt;-Bixth  sec- 
tion, which  defines  and  binds  ceri^in  couriis  to  receive  and  determine  Eiuch  appeals, 
cannot  with  an;  accuracy  oi  propriety  be  tenned  provisiouH  which  relate  to  process, 
practice,  or  mode  of  pleading,  either,  in  the  court  appealed  from  or  that  to  which  the 
appeal  is  to  be  made.  The;  are  enactments  creating  new  relations  between  certain 
courts  in  casee  which  are  defined,  and  the;  are  as  distinct  from  rales  of  practice  as 
international  taw  is  distinct  from  municipal. 

On  reading  the  rules  in  question  which  profess  to  havo  been  made  under  the  author- 
ity of  tJie  twentv-aixth  section  no  one  using  the  common  language  of  lawyers  would 
call  them  provisions  relating  to  the  practice  of  the  Court  of  Exchequer  on  the  revenue 
side.  For  the  third  rule  is  that  the  conrt  of  error,  the  Exchequer  Chamber,  and  the 
House  of  Lords  shall  be  courts  of  appeal  for  this  purpose ;  that  is,  for  the  purpose  of 
i^  appeal  given  by  the  first  aud  second  rules;  and  the  sixth,  seventh,  eight,  and  ninth 
rules  preeonbe  the  duty  and  define  the  authority  of  these  courts  of  appeal.  Those 
mles  ore  so  man;  legislative  enactments  purporting  to  create  a  new  JurismctiOD  in  the 
Conrt  of.Exohei)uer  Chamber  and  House  of  Lords,  and  proscribing  the  mode  in  which 
such  new  Jurisdiction  shall  be  exercised.  It  is  simply  an  incorrHCt  nse  of  language  U> 
coll  such  eaactments  provisions  respecting  the  process,  practice,  or  mode  of  ptuodiujc 
in  the  Court  of  Exchequer;  but,  unless  they  can  be  properly  and  strictly  so  di^nouil- 
nated,  there  Is  not  in  m;  opinion  an;  authority  to  make  such  rules  conferred  b; 
the  twenty-sixth  section  of  the  Queen's  remembrancer'e  act. 

The  principal  argument  of  the  attonie;  general  woe,  that  the  words  "  process,  pnw- 
tlce,  and  mode  of  pleading "  were  eqaivalent  to  the  word  "procedure,"  and  that  tlie 
woni" procedure"  denotes  the  whole  course  of  a  cause,  from  ita  commencement  in  the 
conrt  of  first  instance  until  its  final  judication  in  the  ultimate  court  of  appeal,  and 
he  then  contends  that  a  provision  giving  a  new  right  of  appeal  may  bu  properly  termed 
a  provision  relating  to  tlie  procediye  of  a  cause.  I  cannot  accept  either  of  these  two 
positions.  The  words  "process,  practice,  and  mode  of  pleading"  ore  not  nsed  in  the 
abstract,  but  always  with  reference  to  some  conrt  or  oourts,  and  so  need  they  have  a 
well  nnderstood  and  definite  meaning.  They  ate  used  in  the  twenty-sixth  section  in 
connection  with  the  plea  side  and  revenuesideof  the  Court  of  Exchequer,  and  prupcrly 
denote  the  proceedings  in  a  cause  on  either  side  within  the  walls  of  that  tribunal. 
The;  have  no  extra  territorial  operation ;  bnt  if  they  receive  the  larger  constructiou 
ofthe  attorney  general  it  would  follow  that  under  the  twenty-sixth  section  the  Uorons 
of  the  exchequer  would  have  power  to  make  rules  as  to  procedure  in  the  House  of 
Lords,  which  would  be  absnrd. 

It  was  also  urged  by  the  attorney  general  that  the  proceeding  to  error  is  now  made- 
it  step  in  the  cause,  that  ia,  a  step  in  procedure,  and  if  procedure  be,  as  lie  contends, 
S Divalent  to  process,  practice,  and  mode  of  pleading,  it  is  a  step  within  the  meaning 
those  words.  The  fallacy  of  this  ingenious  verbu  argument  lies,  as  I  have  already 
observed,  in  talcing  the  word  "procedure"  in  the  abstrac^  aud  substituting  it  for  "  pi'o- 
ceas,  practice,  and  mode  of  pleading,  also  taken  abstractedly ;  that  is,  taken  in  a  sense  and 
manner  in  which  they  are  never  found  in  the  acts  in  question.  The  words  "step  in 
the  canee"  ore  used,  as  is  well  known,  for  the  purpose  of  denoting  that  in  future  it 
shonld  be  necssory  to  sue  out  a  new  writ  for  the  purpose  of  entering  a  court  of  error. 

But  it  has  been  further  contended  that  inasmuch  as  by  the  twentieth  section  of  the 
Queen's  remembrancers  act  the  proceeding  by  bill  of  exception  is  extended  to  the  rev- 
enue side,  by  which  any  error  or  omission  in  the  ruling  of  a  judge  at  the  trial  may  be 
bronght  before  a  court  of  error,  the  giving  of  an  appeal  from  the  judgment  of  the 
court  in  banc  on  the  same  qucetion  of  error  in  the  ruling  is  no  more  than  a  regulation 
of  form,  and  not  the  introduction  of  a  new  right  of  appeal. 

But  the  observation  is  not  correct  in  point  of  iact,  for  the  bill  of  exceptions  is  to  the 
ruling  of  tbe  judge  at  the  trial:  whereas  the  appeal  created  by  the  thirty-fifth  section 
of  the  act  of  1854  is  fiwm  a  difilerent  Judgment,  vix,  the  decision  of  the  court  in  banco. 
But  the  answer  to  tbe  whole  of  this  argument  is,  that  although  the  bill  of  excfptions 
was  a  well-known  proceeding  in  the  conrts,  escept  on  the  revenue  side  of  the  exchequer, 
anterior  to  the  year  1854,  yet  the  legislature  deemed  it  necessary  to  create  the  new 
rights  of  appeal  which  are  given  by  the  thirty-fourth  and  thirty-fifth  sections  of  the 
act  of  1354  by  express  enactments  for4be  purpose.  This  argument,  therefore,  by  bring- 
ing into  immediato  contrast  the  express  mention  of  the  proceeding  by  bill  of  exception  s, 
with  the  total  silence  of  the  legislature  as  to  the  appeals  given  by  the  thirty-fourth  and 
thirty-fifth  sections  of  the  act  of  1854,  selves  to  confirm  the  conclusion,  that  Ute  legift- 
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Utare  delibentelf  abataJoed  &om  extending  to  anita  □□  the  TBTenae  aide  tlie  proTuiaiw 
ooDtained  in  thMw  sections. 

It  WM  strongly  contended  by  the  respondents,  that  even  if  th«  butins  of  the  exche- 
quer had  poorer  to  make  the  mice  in  question,  the;  hod  no  power  to  make  them  apply 
to  pending  proceedings,  and  that  the  attempt  to  do  so  was  nqjoat. 

This  argument  is  not  in  my  opinion  well  fbnaded.  Many  of  the  enactments  con- 
tained in  the  Qneen's  remembrancers  act  are  so  wotdM  as  to  be  applicable  at  onoe  to 
pending  proceedings.  If,  therefore,  these  rales  are  warranted  by  that  statute,  there 
can  be  no  injustice  in  making  them  apply  to  pending  proceedings  ao  long  as  they  ^iply 
eonally  and  impartially  to  both  sides. 

8^11  it  is  •  anbject  of  deep  regret  that  any  roles  should  have  been  made  exoreealy 
villi  a  view  to  the  determination  of  a  particular  canae.  Four  yeai«  had  elapsea  alQee 
the  passing  of  the  Qneen's  remembranceiB  act,  and  the  necessity  of  these  rules  had 
never  occnrred  to  the  baroos  of  the  Court  of  Eicheqoer.  On  the  eve  of  the  aignment 
of  the  motion  for  a  new  trial  in  this  important  case  the  mle«  in  qnesttOD  wen  made 
without  the  time  neceeaary  for  due  deliberation.  The  result  is,  that  the  efforts  made 
to  settle  a  question  of  the  gravest  importance,  and  moat  essential  for  the  goldanoe  of 
tne  go\eminent  ot  ttie  conntiy,  and  regarded  with  great  expectation,  have  been  ren- 
dered abortive,  or,  rather,  to  speak  more  correctly,  the  mom  parf»Tiia»  of  this  great 
canse,  raised  with  so  much  labor  and  expense,  will  produce  nothing  bvt  the  ridlonloiiB 
iaeue  of  aome  discordant  oplniaus  on  the  meaninc  of  the  word  "practice." 

1  therefore  have  to  move  yonr  lordships  that  tne  appeal  of  the  CroiiTn  be  dl 
with  coata. 

Lord  Cranwortii.  My  lords,  on  the  orgoment  of  this  case  at  ifoar  lordships^boi  two 

Snsatiens  were  ruaed :  Brat,  had  the  Court  of  Exelieqaer  the  power  to  make  the  rales 
1  qnestionf  secondly,  if  they  had,  could  thej  make  them  so  as  to  operate  on  a  defend- 
ant wbo  had  already  ubtained  n  verdict^ 

The  first  qneation  depends  entirely  on  the  twenty-sixth  section  of  the  S2d  and  !3d  Vic- 
toria, chapter  31.  That  section  contains  two  memners.  I  do  not  consider  it  neoea^wy  to 
discuBB  what  rights  the  court  had  nnder  the  first,  but  W  the  second  port  of  the  clanse  the 
chief  baron  and  two  or  more  bnrona  are  authoriied  from  time  to  time,  by  any  rule  or 
order,  to  extend  any  of  the  provisiors  of  the  acts  of  1852  SJid  1B54  to  the  revenue  side 
of  the  court,  as  might  seam  to  them  expedient  for  making  the  practice  on  the  reveone 
aide  of  the  ooart  as  nearly  as  might  be  uniform  with  the  praotice  on  the  plea  side. 

By  the  aecond  of  the  mlea  of  the  4th  of  Novenjjier  1864  It  was  provided  (among 
other  things)  that  in  all  cases  of  motions  for  a  new  trial,  apon  the  gronnd  of  misdi- 
rection by  the  Jodge  at  the  trial,  if  a  mie  to  show  canse  b«  granted,  but  afterward 
discharged,  then  the  [larty  decided  against  may  appeal,  If  there  ia  a  ditferenoe  of  opin- 
ion among  thejadges,  or  if  the  conrt  gives  leave  to  appeal. 

There  is  a  provision  in  the  act  of  1854,  aection  36,  giving  to  the  snitor  this  power  of 
appeal  in  auch  motiona  on  the  plea  aide  of  the  court.  iTierefDre,  looking  only  to  the 
word»«f  the  statute,  the  nile  waa  certainly  antlinrized,  if  It  wonld  tend  to  make  the 
practice  on  the  revenue  ride  of  the  court  more  nearly  unifbrm  with  that  on  the  plea 

Did  then  the  alteration  thus  introduced  by  the  second  rule  tend  to  make  more  uni- 
form the  practice  on  the  two  aides  of  the  courtf  I  cannot  doubt  that  it  did.  If  by 
the  word  "practice,"  aa  uaad  in  the  atatute,  we  arc  to  understand  the  whole  course  of 
procedure  from  the  commencement  of  a  suit  to  its  cloae  by  final  Judgment  and  execn- 
tioii,  there  can  be  no  doubt  that  under  the  rule  in  question  the  practice  on  the  revenne 
aide  was  made  more  uniform  with  that  on  the  plea  aide.  In  fact,  the  practice  so  nnder- 
stood  was  made  the  some  on  both  sides  of  the  court.  'I  strongly  incline  to  think  that 
in  coustming  a  remedial  act  like  that  now  under  consideration,  we  may  fairly  adopt 
tbis  liberal  interpretation  of  the  word  "practice."  When  the  legislatnie  sanctions  the 
doing  of  certain  acts  for  the  purpose  of  making  the  praotice  on  the  revenue  side  of  the 
conrt  more  uniform  n-ith  tliat  on  the  plea  side,  it  is  not  noreasonabls  to  undentand  it 
OS  meaning  the  practice  in  revenne  causes,  that  is,  the  practice  in  every  stage  of  their 
progress  m>m  the  connnencetuent  to  the  end.     But  in  my  view  of  the  ease  it  ia  not 

.u-j  T  -!.._,  J  -_i .V. extended  sense  of  the  word  «p— -"— "  '■- 

„  ,_ ..    n  the  statute  to  be  confined  t 

Conrt  of  Exchequer  iteelf,  and  to  have  no  reference  to  the  mode  In  which  the  ci 
to  be  dealt  with  after  it  has  left  that  court,  still  1  think  the  rale  in  qtieation  tended 
to  make  more  unifonQ  the  practice  on  the  two  sides  of  the  court.  I  must  here  remark, 
that  the  power  conferred  by  the  twenty-aixth  section  is  not  a  power,  as  waa  assumed  at 
times  in  the  argnments,  to  mtrodnce  olauaes  relating  to  process,  practice,  or  pleading, 
hot  a  power  to  introdnce  any  sections  which  may  tend  to  make  the  procesa,  practice, 
an<J  pleading  on  the  two  sidea  of  the  conrt  more  nniform. 

On  the  plea  aide,  a  suiter  hoa  two  modes  of  brlngi^  any  misdlreetlon  of  the  Jndge  at 
the  trial  nnder  the  review  of  the  courts  at  error,  ^  may  tender  a  bill  of  exceptionB 
at  the  trial  before  the  Jury  have  delivered  their  verdict,  and  then  by  proeeeduig  in 
error  bring  the  question  as  to  the  luling  of  the  jndge  beifbre  the  suooMsiTe  o<Ktr&  of 
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«ttof;  or,  after  veidict,  he  may  move  the  Court  of  Exoheqner  for  a  new  trial,  aad  if 
dUsatUfled  nitb  the  Jadgment  there  sIveQ  he  ma;  anpeal.  Whichever  conrse  ia 
taben,  the  queeClou  irbether  ths  jadge  nae  ruled  accordiiiK  to  law  m^  be  snbjected 
to  the  review  of  the  Excherjner  Chambef,  aad  aftflrward  of  the  Honae  of  Lords. 

On  the  revenue  side  of  tbe  court  ooly  one  of  these  conrees  was,  before  the  promulga- 
tion of  the  rules,  open  either  to  the  Crowa  or  to  the  defendant.  Either  piuty  might 
tender  a  bill  of  ejccptioas,  and  so  bring  tbe  matter  before  the  courtB  of  error.  But  if, 
instead  of  taking  that  conrse,  he  prefurred  to  move  the  Court  of  Esohoquor,  after  ver- 
dict, for  a  new  trial,  tboro  was  theu  no  mode  of  qncstiouing  iu  the  conrta  of  error  the 
ruling  of  tbe  Judge  at  the  trial. 

The  effect  of  the  new  rules  of  conrt  is,  to  enable  the  party,  whether  the  Crown  or  a 
■nhjeet,  dissatiafiod  with  the  judgment  of  the  Court  of  Exchequer  on  such  a  motion,  to 
appeal  ia  the  courts  of  error,  thus  makinir  the  mode  of  bringing  before  tbe  courts  of 
error  the  question  whether  the  ruling  of  the  Judge  at  the  triu  was  correct  the  same  on. 
the  two  sides  of  the  conrt. 

This  may  surely  be  treated  as  an  alteration  of  practice  in  the  conrt  itself.  There 
are  twopasaages  to  theconrtsof  error,  by  either  of  vhich  a  suitor  on  the  plea  side  may 
bring  under  the  review  of  those  courts  an  alleged  misdirection  of  the  judge  at  the  trial; 
the  one  uotorioualy  iuconveuient  and  hazardous;  the  other,  easy  and  stue.  Before  the 
promulgation  of  the  rules,  a  suitor  on  the  revenue  side  could  only  proceed  by  the  for- 
mer course.  Under  the  rule  in  question  tbe  latter  course  is  opened  to  him  as  to  tbe 
snitor  on  the  plea  side,  1  think  this  must  be  deemed  to  make  the  practice  more  uni- 
form on  the  two  sides  of  the  conrt  itself. 

~'  I  am  wrong  in  coming  to  this  conclusion,  then  I  should  not  think  that  the  rule 
""'' —  was  warranted ;  for,  as  I  construe  the  statute,  there  was  no  power  given 
BB  of  the  court  to  extend  any  of  the  provisions  of  the  two  former  nets  to  the 
B  of  the  court,  unless  by  so  doing  they  would  make  the  process, ^raci ice,  or 
mode  of  pleading  on  the  two  sides  of  tbe  court  more  nearly  uniform.  The  constructjon 
of  the  tweuty-siith  section  of  the  statute  Boema  to  me  to  require  that  the  words  at  the 
end  of  it,  which  indicato  the  purpose  for  which  the  rules  might  be  made,  should  be 
lead  aa  applying  as  well  to  the  power  of  extending  the  provisions  of  the  former  note  to 
the  revenae  aide  of  the  court  aa  to  the  j>uwer  of  bo  extending  the  mltia  of  pleading  and 
practice  on  the  plea  side  of  the  court.  In  tbe  further  obsBrvatious,  therefore,  which  I 
am  abont  to  make,  I  must  asaumo  that  the  rulea  in  question  did  tend  to  make  the 
practice  on  the  two  sides  of  the  court  more  nearly  nuiform. 

But  even  supposing  that  to  be  so,  still  it  was  said  there  are  considerations  which 
ought  to  satisfy  your  lordships  that  no  power  of  making  snch  mlea  waa  intended  to  be 
conferred  on  the  Judges ;  first,  because  it  is  absurd  to  suppose  that  it  conld  have  been 
intended  to  delegate  to  the  judges  of  a  court  the  power  of  sayingthat  any  deciBiou  of 
theirs  should  he  capable  of  being  brought  for  review  before  the  Exchequer  Chamber, 
and  ultimately  to  this  house ;  aud,  secondly,  because  there  are  clanaes  iu  the  act 
itself  incocsi stent  with  the  hypothesis  that  any  snch  power  waa  in  fact  conferred. 

On  the  hrst  ground,  I  am  far  from  disputing  that  cases  may  be  suggested  in  which  a 
'  strict  adherence  to  the  language  of  a  statute  whereby  powers  are  conferred  on  a  court 
or  other  body  would  lead  to  conseqneuces  bo  absnra  or  inconvenient  as  to  make  it 
necessary  to  nuderBtand  the  legislature  as  having  used  the  words  in  qnestion  nut  in 
their  ordinary  sense;  bnt  I  cannot  discover  any  such  uecesBity  here.  Suppose  the 
clause  authorizing  the  applicatiou  of  any  of  the  provisions  of  the  former  nets  to  the 
revenue  side  of  the  court  hod  iu  terms  inclnded  those  provisions  which  related  to 
appeals.  What  would  there  have  been  absard  or  inconvenient  in  such  an  enactment  T 
It  might  have  been  nnnanal,  but  that  would  hare  been  all;  and  Ibnow  of  no  principle 
which  jnetifies  ns  in  departing  from  the  ordinary  interpretation  of  words,  merely 
because  tliey  confer  nnnsnal  powers.  I  incline  to  tbink  that  I  should  have  taJieu  this 
view  of  the  ease,  even  if  there  had  been  no  power  of  bringing  under  review  the  ruling 
of  the  judge;  but  here  the  very  queation,  as  to  which  a  right  of  appeal  to  the  conrts  of 
error  is  given  by  tlie  rule  now  under  consideration,  might  liave  been  brought  by  bill  of 
exceptions  nnder  review  of  the  same  courts. 

Consider  the  qnestion,  first,  when  tbe  decision  of  the  Conrt  of  Exchequer  is  con- 
formable to  the  ruling  of  the  judge,  and  where,  therefore,  the  application  for  a  new 
trial  is  refused.  In  every  Buch  cose  the  right  of  appeal  is  merely  a  right  iu  the  party 
complaining  of  miBdirection  to  bring  by  a  new  and  loss  diffleult  mode  before  the  courts  of 
error  the  same  qnestion  which  he  might  have  bronght  before  thorn  by  a  more  cumbrous 
and  complicated  mode  of  proceeding,  that  is  to  say,  a  right  to  procooil  by  appeal  on  a 
■  case  stated,  so  as  to  raise  the  matter  in  dispute,  instead  of  by  bill  of  ciceptions.  The 
mle  in  such  a  case  is  merely  the  extending  to  the  revenue  side  of  the  court  of  a  clause 
or  olausea  of  the  act  of  1854  likely  to  make  the  practice  on  tbe  two  sides  of  the  court 
more  uniform.  It  gives  to  the  suitors  iu  causes  on  the  revenue  side  of  the  court  the 
samefacilitieaof  getting  out  of  the  court  below,  and  reaching  the  courts  of  error,  which 
are  possessed  by  Uie  snitors  on  the  plea  side.    It  does  not  give  eubatantiaUy  any  new 
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ri^ht  of  appeal ;  for,  looking  to  eabctaace,  not  to  form,  tbe  party  appealing  U  only 
doing  vhitt  he  might  have  dono  by  bill  of  exceptions. 

The  case,  though  eqnaUy  clear,  is  not  so  sioiple  nhere  tbe  Court  of  Exchequer 
decides  asainat  the  mliug  of  tbejudge,  and  ao  awardi  a  Devr  trial.  Tbe  party  dUsat- 
iafied  with  that  decision  would,  indepeadeotly  of  tbe  rules,  be  compelled  to  go  down 
to  a  new  trial.  Die  judge  presiding  at  that  trial  would,  ae  a  matter  of  coutsu,  state 
the  law  to  be  as  it  bad  been  settled  by  the  court.  The  party  dissatisfied  with  that 
decision  might  then  olject  to  tbe  law  so  laid  down,  and  call  on  the  judge  to  state  tho 
law  to  bo  as  it  bad  been  oxponnded  by  tbe  judge  at  the  former  trial,  and  on  this  being 
reftised,  aa  it  must  be  rafhsed,  be  might  tender  a  bill  of  exceptions,  and  bo  bring  the 
question  licfore  the  courte  of  error.  Tbe  effect  of  the  rule  in  question  is  to  enabo  him 
to  bring  before  the  court  of  error,  by  appeal,  the  same  question  which  be  might  have 
brought  before  them  by  bill  of  exceptions,  after  incuTnug  the  useless  and  expensive 
delay  of  a  new  trial,  whether,  therefore,  the  Court  of  ^chequer  may  have  decided 
a^^inst  tbe  motion  for  a  new  tnaJ  or  in  favor  it,  the  effect  of  the  rale  is  to  enable  the 
Buitor  on  the  revenue  side  of  tho  court,  who  considers  himeolf  aggrieved  by  the  mlin^ 
of  the  Judge  at  the  trial,  to  reach  the  court  of  error  by  tbe  same  easy  course  which  is 
opeu  to  the  suitor  on  the  plea  side. 

I  am  aware  that  the  courts  of  error  on  an  appeal  have  larger  powers  than  they  can 
exercise  on  a  bill  of  exceptions.  On  a  bill  of  exceptions  they  uavo  only  to  say  whether 
there  has  or  bos  nut  been  misdirection.  If  there  baa,  the  duty  of  the  court  of  error  is 
simply  to  award  a  rmire  de  noro  ;  if  there  has  not,  to  refnse  it ;  but  on  appeal  to  the 
court  of  error  the  court  is  bound  to  give  such  judgment  as  the  court  below  ought  to 
have  given.  Now  on  a  motion  for  a  new  trial  on  the  ground  of  misdirection,  it  is  by 
no  means  necceseorily  the  duty  of  the  court  to  grant  a  new  trial,  even  where  there  has 
been  misilirection.  llie  court  may  see  clearly  that  the  jury  could  not  have  been  and  * 
were  not  nrisled,  and  then  a,  new  trial  may  be  justly  refused.  Or  the  court  may  see 
that  it  ought  only  to  be  granted  on  terms,  as,  for  iustjince,  if  a  material  witness  has  died 
since  tbe  trial,  the  court  toay  refuse  a  new  trial,  unless  the  complaining  party  consents 
to  allow  the  evidence  of  the  deceased  witness  on  the  former  to  be  read  on  the  new 
trial ;  and  many  other  instances  might  be  adduced.  All  these  circumstances  ore  to  be 
considered  by  the  court  of  error  on  on  appeal,  which  would  be  out  of  jiloce  on  a  bill  of 
exoeptiouB.  But  it  snrely  cannot  be  on  argument  against  tbe  power  to  make  tbe  rule 
now  complained  of,  that  it  enables  more  substantial  justice  to  1>e  done  wbeu  tbe 
ease  is  before  the  court  of  error  thau  could  have  been  done  independently  of  the 

On  these  grounds,  I  have  come  to  the  conclusion,  that  even  if  the  power  to  grant  a 
right  to  appeal,  where  no  means  previously  existed  of  bringing  the  matter  complained 
of  before  the  courts  of  error,  would  be  so  uuuaual  and  strange  that  language  sppar- 
eutly  conferring  it  mast  be  construed  otherwise  thau  according  to  its  ordinary  lueaning, 
still  here  there  sot  only  is  no  such  auom^y,  but  the  power  conferred  is,  in  fad,  only  a 
power  enabling  tbe  court  to  authorise  iU  suitois  to  obtain  the  judgment  of  the  courts 
of  error  more  simply,  more  expeditiously,  more  cheably,  and  more  eflectually  than  they 
could  have  done  under  a  wore  comiilicatcd  course  of  proceeding. 

It  was,  however,  argued  for  tie  respondents,  si'condly,  thnt  there  is  evidence 
deducible  from  other  clauses  of  the  statute,  showing  that  it  was  not  lutended  to  confer 
on  the  judges  of  the  Court  of  Exchequer  the  power  to  make  such  rules  as  those  now 
under  consideration.  This  argument  rested  mainly  on  the  fact,  first,  that  a  right  of 
tendering  a  bill  of  exceptions  IS  given,  but  witboutany  power  of  appeal;  and.secoudly, 
that  a  right  of  appeal  is  given  by  different  sections  of  the  act  from  tbe  decision  of  the 
Court  of  Excbctiner  in  some  other  oases,  and  the  inference,  it  was  said,  is  that  where  a 
right  of  appeal  was  intended  itwaegivfn  expressly;  and  so  that  it  wonldbe  u 


uppose  that  the  legislature  uieunt  to  delegate  to  the  court  the  right  of  declaring 
Yviji:iiiri  there  should  or  should  not  be  a  right  of  appeal  in  cases  where  no  such  right 
is  conferred  by  the  act. 

In  order  to  estimate  tho  force  of  this  argument,  we  most  aasume  that  bnt  for  the 
other  clauses  of  the  act  relied  on  there  was  authorily  given  by  the  twenty-sixth  sec- 
tion to  make  the  rules  in  question.  If  that  is  so,  then  the  question  is  whether  the 
other  sections  relieil  on  make  it  plain  that  the  power  conferred  by  the  twenty-sixth 
section  did  not  extend  to  coses  to  which  but  for  those  sections  it  would  have  been 
applicable;  in  other  words,  that  the  twenty-sixtb  section  must  be  read  as  if  there 
were  in  it  a  proviso  declaring  that  nothing  therein  contained  should  be  deemed  to 
enable  tho  chief  baron  and  two  barons  to  make  any  rule  empovrering  any  suitor  on  the 
revenne  side  to  bring  before  the  courts  of  error  any  questioa  as  to  (inter  alia)  the  . 
ruliug  of  a  judge  at  msi  prius  otherwise  than  by  a  bill  of  exceptious.  Unless  the  effect 
of  the  clauses  relied  oii  can  be  carried  to  that  extent,  they  do  not  sustain  the  orKUtnent 
of  the  respondents.  I  cannot  attribute  to  them  any  such  effect.  Tbe  clause  giving  the 
right  to  tender  a  bill  of  exceptions  was  clearly  necessary,  for  there  could  hove  been  no 
right  under  tbe  twenty-sixth  section  to  extend  to  tbe  revenne  side  of  the  court  tbe 
provisions  of  the  statute  of  Westminster.    So  as  to  the  right  of  appeal  given  in  cases 
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of  Bammarj  proceediiiKB  nnder  the Iq^aoj  daty  and nicoeauoii  nets,  lliejrirerantiolly 
out  of  Uie  purvieiT  of  the  oommon-law  procedure  act«.  The  only  olavae  really  t>iain)( 
any  qnestian  on  this  part  of  the  or^unient  is  the  tenth,  which  is  taken  partlT  from  the 
act  of  1852  and  portly  from  that  of  I8S4.  Mr.  Justice  Willee  cousiders  t£at  tkeeeneral 
poweiB  conienm  by  the  twenty-slith  seetion  of  the  act  of  the  22d  snd  23d  Victoria, 
chapter  SI,  would  not  extend  to  the  case  contemplated  by  the  tenth  Bection  of  the 
same  act,  or  at  all  events  that  it  ia  very  doubtful  whether  they  would ;  and  he  xifes 
hia  reaaona  for  that  opinion.  I  am  &Tfiom  Baying  that  he  is  wrong  in  the  view  which 
he  has  thus  taken.  But  even  if  he  is,  all  that  can  be  said  is  that  theie  ia  one  case 
which  baa  been  apecially  provided  for  by  the  legislature,  for  which,  if  it  had  not  beea 
provided  for,  the  jndgea  might  under  their  general  powers  have  made  adequate  pro- 
viaion.  I  do  not  feel  called  on  to  find  reasons  why  this  distinction  wa«made.  Perhaps 
it  was  thought  so  important  to  enable  parties  to  obtain  the  judgment  of  the  coort 
without  tlie  expense  of  a  snit  aa  to  make  it  expedient  to  introdnce  this  t«ntb  section, 
formed  by  uniting  ^aether  the  forty-sixth  section  of  the  act  of  1852  and  the  thirty-sec- 
ond aeotion  of  1854.  Be  that  as  it  may,  I  cannot  attriltute  to  the  circnmstance  that 
expresa  proviaion  is  made  for  giving  an  appeal  in  one  particolac  case  so  much  weight 
as  to  collect  from  it  that  the  words  of  the  twenty-sixth  section  which  purport  to  i^ve 
a  general  power  embracing  that  case  could  not  have  been  meant  to  have  the  operation 
which  they  would  have  haid  if  the  special  enaotmeut  had  not  existed. 

On  these  grounds  1  have  to  come  to  the  conclusion  that  the  tale  giving  a  right  of 
appeal  fiom  a  decialon  of  the  court,  whether  granting  or  Tefusing  a  new  trial  un  the 
ground  of  misdirection,  was  warranted  by  the  tweatj-siith  section,  as  being  a  rule 
tending  to  make  the  practice  on  the  two  sides  of  the  court  uniform ;  that  there  is  no 
absardity  or  inconvenmnce  in  construing  the  words  of  the  act  according  to  their  literal 
import ;  that  so  construed,  they  conferred  on  the  Judges  of  the  Court  of  Excluqaer  the 
power  to  make  the  rule,  authorizing  an  a^ppeal  when  the  court  refused  or  granted  a 
new  trial  applied  for  on  the  erouna  of  misdirection,  and  that  there  is  nothing  in  the 
other  clauaea  of  the  act  ahowing  that  no  sach  power  was  intended  to  be  given. 

If  your  lordships  decide  in  conformity  with  the  opinion  which  haa  been  expressed  hy 
mj  noble  and  learned  friend  the  lord  chancellor  on  the  question  of  the  construction  of 
the  twenty-aixth  section,  the  second  point  made  at  IJjo  bar  as  to  ^e  retrospective  effect 
of  the  rules  does  not  arise.  But  should  it  become  necessary  to  decide  it,  I  think  the 
answer  given  at  the  bar  is  satisfactory. 

The  authorities  show  that  when  new  arnuigflmenls  come  into  force  for  refplating 
procedure  they  operate  on  pending  as  well  as  future  suits.  Where  this  principle  has 
been  acted  on,  as  it  has  often  berai  acted  on  with  reference  to  ooets,  I  cannot  i^t« 
reconcile  my  mind  to  what  has  been  done. 

Here,  however,  the  RMa  eoruUMio  was  merely  a  regulation  c^ealated  or  snppoeed  to 
be  calculated  to  moke  more  sure  the  ultimate  attainment  of  Justice.  It  operatea  eqoally 
on  hoth  parties,  and  according  to  aU  the  anthoriliea  affeoten  existing  •«  weU  as  niture 

In  thia  branch  of  the  qnestion  the  right  to  make  the  mles  proapeatively  must  be 
assumed.  And  it  is  considered  that  when  <a  suitor  comes  before  the  court  he  does  so 
merely  to  obtain  his  right,  whatever  that  right  may  be.  He  is  not  allowed  to  complain 
of  any  rules  or  orders  lawfiiUy  made  by  the  cotut  fbr  the  better  atbumuent  of  Justice, 
merely  because  they  have  been  made  after  he  has  placed  himself  within  its  Jurisdiction. 

On  these  grounds  I  think  that  the  Court  of  Bxcnequer  Chamber  ought  to  have  enter- 
tained Jurisdiction. 

Lord  St.  Leonards.  Uy  lords,  upon  this  case  I  have  certainly  formed  a  very  decided 
opinion,  and  I  regret  to  be  able  to  say  so,  from  the  respect  which  1  feel  for  the  learned 
Judges  out  of  this  house,  and  for  some  of  my  noble  and  learned  friends  in  this  house 
who  entertain  a  different  opinion,  and  that  ought  to  make  me  rather  more  doubt&l 
atill  than  I  am  of  any  opinion  which  I  may  entertain ;  but  that  I  do  entertain  a  very 
decided  opinion  it  is  my  dnty  to  state  to  the  House,  when  I  am  called  upon  to  |^ve  an 
opinion  for  the  assistance  of  the  House. 

M^  lords,  I  propose  in  the  first  place  to  ascertain  what  the  true  constmotion  of  the 
act  la,  standing  alone.  Let  na  suppose  that  the  court  of  appeal  hod  never  arisen,  and 
conaider  what  is  the  construction  of  the  Queen'a  rememhruioer'a  act,  and  how  the  pro- 
viaionaof  that  act  arc  worded,  and  for  that  purpose  I  must  call  your  lordship'sattentton 
very  shortly  to  the  provisions  of  the  act. 

I  assume,  first,  that  tho  question  of  appeal  had  not  friven  birth  to  the  orders;  then 
.  would  the  act  of  1859,  by  its  owu  fbrc«,have  executed  its  own  declared  Intention  f 
The  fivmers  of  that  act  Tiad  before  them  the  two  common-law  procedure  acts  of  1852 
and  1864,  and  other  acts  bearing  upon  the  object  in  view.  And  from  theae  they  collected 
and  adopted  such  of  their  provisions  as  they  thought  could  tie  properly  appued  to  the 
revenue  aide  of  the  Court  of  Exchequer.  For  we  must  not  lose  aight  of  the  peculiar 
dntiea  and  jurisdiction  of  that  tiranch  of  the  court,  and  the  care  which  the  court  and 
the  Crown  lawyers  would  natnrmlly  take  to  prevent  any  alteration  in  the  jurisdiction 
which  was  likely  to  affect  the  power  »rf  tho  court  or  the  interests  of  the  Crown.    It  is 
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pTeci»el7  the  caw  id  which  we  ahoiOd  expect  to  find  the  intentton  carried  into  operatioii, 
throafch  the  aid  of  Pailltunent,  to  be  expTeewd  in  clear  language,  and  nothiag  left  to 
jnfarenoe  or  implication. 

I  may  premiee  that,  as  &r  sb  intention  is  expreeeed,  nothing  can  be  more  clear. 
Whether  the  matter  in  diapnte  is  left  to  implication,  or  li  amonf;  the  things  expreaaad, 
I  shell  presently  oonsider.  The  act  is,  as  we  shoold  expect  to  find  it,  tecboically  drawn, 
and  we  are  bound  to  construe  it  accordingly. 

The  object  of  the  act  was  toaimpli^  the  proceedings  on  the  revenne  side  of  the  court, 
to  dedne  the  rights  of  appeal  intonded  to  be  given,  and  to  give  rights  of  ^peol  to 
Mlhjecte  newly  created  ;  for  example,  snoceasion  dnty  and  legacy  dnty. 

The  first  section  which  is  material  to  onr  purpose  adopts  section  3x3  of  the  commoQ 
law  procednre  act  of  18SSI,  for  the  amendment  of  errors.  The  next  provides  for  pro- 
ceeding on  a  special  caae  by  consent  of  parties  and  order  of  ajudge,  npoa  which  error 
may  hebnngn^  aeif  on*  jndgment  onaepedol  veidiot.  This  section  is  componnded 
of  section  wof  the  commoa  law  prooednre  act  of  1859,  and  section  32  of  the  oommon 
law  procednm  act  of  18M ;  and  the  anooeeding  section  simply  provides  for  costs. 

By  the  fbnr  soeceeding  seetiooe  a  new  right  of  appeal  is  expresdy  created  from  the 
Court  of  Exchequer  nnder  the  sncoession  dnty  act.  They  direct  how  the  conrt  of  appeal 
is  to  act,  and  they  direct  that  snch  appeal  shall  be  made  to  the  court  of  error  in  the 
excheqner  chambM-,  whoso  decision  Bhall  be  snbject  to  appeal  to  this  house;  and  alM 
a  right  of  appeal  is  oives  in  anmmary  proceedings  for  sncoHssion  or  legacy  duty. 

UMerve  how  well  and  clearly  the  act  executes  its  own  object  I  When  it  means  on 
appeal  it  expressly  says  so,  or  as  clearly  uses  words  equivalent  to  it. 

The  next  section  extends  to  this  act  of  18&9  the  provisions  of  an  act  of  William  the 
Fourth,  for  the  examination,  &c.,  of  witnesses,  and  once  more  selects  four  sections  from 
the  common  taw  procedure  act  of  ISSi,  which  relate  to  the  proceedings  and  powent  of 
courts  of  error. 

Becourse  is  then  had  to  a  previous  statute  of  the  2d  and  3d  Victoria,  chapter  32 ;  and, 
adopting  that  act,  It  enables  ajndge  at  nisi  prins  to  hear  a  revenue  cause  without  any 
commission  from  the  revenne  side  of  the  court. 

Tlie  act  once  more  adopts  three  sections,  sections  17,  IR,  and  19,  of  the  common  law 
procedure  act  of  1S&3,  limiting  the  period  within  wluch  error  may  be  brought,  and 
abolishing  writs  of  error ;  and  it  corenlly  provides  s^^nst  the  retimpective  action  of 
the  latter  provision,  and  gives,  where  it  intended  to  ^  so,  power  to  thebanms  tomaka 
certain  orders  as  to  bul.    It  was  necessarv  to  do  so — and  was  done. 

It  still  remained  to  secoie  a  general  right  of  appeal  on  the  trial  of  issneeariaineon 
the  nsveniM  side  of  the  court,  and  this  was  exrvessly  accomplished  by  enacting  Uiat 
either  par^  may  tender  a  bill  of  exceptions.  This  is  an  original  provision,  and  thos 
on  old  rl^t  wa*  introduced  for  the  first  rime  on  the  revenne  tide  of  the  Conrt  of 
Exchequer. 

This  then  left  the  act  complete  as  regarded  substance.  Everything  material,  and 
reqniriug  the  power  of  Parliament,  is  expressly,  and  not  by  implication,  provided  for. 
Puticnlar  modes  of  appeal  are  select«d  and  others  r^eoted.  New  rights  are  created. 
The  act  of  Parliament  iB  the  charter  of  the  revenue  side  of  the  court.  As  regaids  form, 
section  36,  which  I  must  consider  more  at  large  by  and  by.  provides  power  for  the 
barons  to  m^e  mlee  and  orders  as  to  the  process,  praotioe,  and  mode  of  pleading. 

The  act  worked  well.  The  learned  barons  understood  their  power  under  section  26, 
according  to  the  common  meaning  of  the  words ;  and  they  accordingly  in  IBGO  made 
extensive  orders  (amounting  to  one  hundred  and  forty-six)  for  the  regulation  of  the 
process,  practice,  and  mode  of  pleading  on  the  revenne  side  of  the  court,  and  more 
especially  with  regai;^  to  proceedings  iu  error.  Several  of  the  provisions  of  the  act  of 
lS5S  were  adopted,  so  f^r  as  they  were  applicable.  And  in  1861  the  barons  issued  some 
fiirther  orders  for  similar  objects.  But  no  attempt  was  made  to  create  any  new  right 
of  appeal,  or  to  incorporate  the  appeal  clauses  now  before  your  lordships. 

In  18fiO  (the  year  after  the  Queen's  remembrancers  act)  another  act  was  passed,  ones 
more  to  amend  the  process,  practice,  and  mode  of  pleading  in  the  court,  aud  for  eu' 
larging  itsjurisdictlon ;  but  no  provision  was  made  with  regard  to  appeals  from  the 
revenue  side  of  the  Conrt  of  Exchequer.  Two  trifling  powers,  theretofore  confined 
to  courts  of  equity,  were  extended  to  tbe  common  law  courts ;  and  nnder  the  head  of 
"  appeal "  express  pmvisions  in  eight  sections  were  made  in  regard  to  the  rights  of 
appeal  from  the  new  jurisdiction.  Therefore  what  Parliament  intended  they  cwrfnl^ 
performed. 

It  would  be  worth  year  lordships  while  to  look  at  the  act  of  Parliament.  There  are 
three  small  Sections  giving  new  powers ;  and  then  there  is  in  the  body  of  the  act  itstdf 
i^^witE  6    '  ■  '      


the  head  of  "appeal,  with  eight  sections  under  that  bead,  all  of  them  expreasly  pro- 
vidinz  for  rights  of  appeal  in  the  most  explicit  terms.  Parliament,  therefore,  as  in  tho 
preceding  act  to  that,  namely,  the  Queen's  remembrancers  sot  of  1859,  did  not  deal 
ambiguously  in  ereatlng  appeid,  but  they  dealt  expressly,  ?"  -  .      - 

tent  to  perform  the  acts  of  legislation  which  they  were  e 
they  itM  yon  plainly  that  which  they  Intended  to  enact. 
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Hy  lords,  If  we  oonflne  the  net  to  what  it  clearly  ezpreasea,  ve  fituill  Rive  full  effect 
to  every  clanse  and  every  word  in  every  claaae  occluding  to  their  oidlnniy  import.  The 
twenty-six th  section  admits  of  an  easy  coDBtraction,  roodkig  it  by  tlie  ligiit  of  tlie 
general  provisions  of  the  act;  and  thou  it  was  oonstmed  by  the  Court  of  Exchequer  up 
to  last  November. 

Bnt  at  that  periotl  the  Crown  in  this  oaae  had  lost  or  abandoned  ita  rifchts  hy  bill  of 
exceptions,  and  iteonly  remedy  against  the  verdict  of  the  Jury  in  favor  of  the  defendants 
was  to  move  for  a  new  trial  in  the  Conrt  of  Exchequer;  audit  was  at  ouce  seen,  tbnt  aa 
the  act  of  1%9  stood  there  would  be  no  right  of  appeal  on  the  part  of  the  Crown  if  the 
Court  of  Excheqnerfihonld  reflise  todietn^the  verdict,  and  therefore,  to  provide  a  right 
of  appeal,  the  barons  by  their  orders  of  the  4th  of  November  laat  applied  to  the  levenae 
aide  of  the  exchequer  aJl  the  provisions  in  regard  to  the  right  of  appeal  in  the  common 
law  proceduie  act  of  1854,  sections  34  to  45,  and  directed  them  to  have  immediate  oper- 
ation, and  to  apply  to  every  proceeding  then  pondiog.  This  was  done  to  supply  the 
right  of  which  the  Crown  stood  in  need,  and  it  haa  accomplished  tt«  pnrpose,  if  tlie 
orders  were  anthoriwd  by  the  twenty-sixth  section. 

M^  lords,  I  sav,  and  I  repeat  it,  if  the  orders  were  anthorized  by  the  twenty-sixth 
section  that  is  tne  question.  Now,  my  lorda,  that  section  provides  in  these  terms,  that 
"  It  shall  be  lawful  for  the  lord  chief  baron  and  two  or  more  barons  of  the  Court  of 
Exchequer  from  time  to  time  to  make  all  ench  mles  and  orders  as  to  the  proceaa,  prac- 
tice, and  mode  of  pleadins  on  the  revenue  aide  of  the  court,  and  as  to  the  allowance  of 
Costa,  and  for  the  effectnfd  execution  of  this  act,  and  the  bitention  and  objects  thereof, 
aa  may  seem  to  them  neceasary  and  proper,  and  alao  f^om  time  to  time  hy  any  sach 
rale  or  order  to  extend,  apply,  or  adapt  any  of  the  prorialona  of  the  '  common  law  pro- 
cedure act,  1852,'  and  the  common  law  procednre  act,  1854,'  and  any  of  the  rulea  of 
pleading  and  practice  on  the  plea  aide  of^he  said  court,  to  the  revenne  side  of  the  sold 
conrt,  aa  may  seem  to  them  expedient  for  mailing  the  process,  practice,  and  mode  of 
pleading  on  the  revenne  aide  of  the  aaid  court  aa  nearly  aa  may  be  nniform  with  the 
procesa,  practice,  and  mode  of  pleading  on  the  plea  side  of  such  court." 

Now  it  is  clearly  laid  down  that  no  right  of  appeal  can  be  given  except  hy  exprees 
'words.  This  I  know  will  be  qnestioned  by  my  noble  and  learned  friend  oppoaito ;  hut 
he  will  admit  that  no  such  right  con  arise  by  implication  or  inference,  nor  indeed  doea 
the  Crown  deny  that  expreaa  words  ore  reqaired,  inasmuch  as  the  attorney  general 
relies  upon  the  words  "process,  practice,  and  mode  of  pleading"  in  the  second  part  of 
eectlou  26 ;  bnt  ttndonbt«dly  he  waa  driven  to  mnch  pleading  to  make  theae  words 
authorize  the  creation  of  new  rights  of  appeal. 

What  is  the  power  claimed  1  That  of  creating  new  rights  of  appeaL  Did  Parlio- 
ment  intend  todelegato  this,  ita  own  great  power,  without  any  check  or  control,  to  the 
very  Judge  whose  decision  is  to  he  the  subject  of  appeal  T  It  is  dlfflcnlt  to  come  to 
that  conclusion.  Every  line  of  the  act  negatives  such  a  preeumption.  Ohaerve  how 
carefully  it  provides  for  new  rights  of  appeal  where  it  did  create  them,  and  how  labori- 
ously it  selected  fWim  the  legislative  provisions  before  It  those  which  woald  accompliah 
ita  object ;  and  how,  with  equal  core,  it  excluded  what  it  did  not  adopt.  It  did  aot 
leave  either  the  Crown  or  the  miitor  without  a  remedy — an  equal  remedy.  The  very 
twelve  appeal  claoses  enacted  by  the  barons  were  under  the  eyee  of  Parliament  when 
the  act  passed ;  they  are  sections  34  to  45  of  the  common  law  procedure  act  of  1854. 
Observe  section  ^  of  the  act  of  1854,  immediately  preceding  tjjose  ndopted  and  enacted 
as  law  by  the  barons  of  the  exchequer,  is  selected  and  adopted  and  included  in  section 
10  of  the  act  of  1859.  And,  still  more  remarkably,  sections  36  and  37  of  the  act  of  1654 
ore  alao  properly  selected  and  adopted  in  sectiona  13  and  14  of  the  act  of  lfl69.  Theae 
two  laat-mentioned  eectiona.  36  and  37,  are  araoni  the  orders,  too,  of  the  Court  of 
Exchequer.  And  aectlon  36  la  probably  not  adaptett  to  the  act  of  1354,  for  that  section 
was  in  the  act  itself.  Why  did  Parliament  ao  corefully  and  so  openly  reifect  the  others 
of  this  set  of  clausea  in  the  act  of  1854  T  for  they  formed  one  class.  Can  it  be  argued, 
from  inference  or  from  implication,  that  where  Parliament  have  not  tDQport«a  the 
whole  set  unbroken  and  entire,  but  have  picked  out  one  here  and  another  tnere.  leav- 
ing all  the  othetB  out.  Parliament  intended  that  the  barons  of  the  exeheqfler  shonld, 
whenever  they  thought  proper,  take  oil  or  any  of  the  clanses  which  had  been  thns 
earefully  excluded  and  eliminated  from  the  mass  T  How  is  it  possible  that  such  an 
argument  can  be  maintained  f  Provision  was  made  for  all  the  modes  of  appeal  which 
Parliament  intended  to  grant  between  the  Crown  and  the  subject,  and  that  was  the 
reason  why  they  selected  them. 

If  the  alleged  power  waa  really  created  It  might  have  been  exercised  the  day  after 
the  act  itself  bad  received  the  royal  assent.  Would  not  this  have  been  a  aniprise  upon 
Farliamentt  Supposing  the  Court  of  Exchequer,  when  the  act  of  Parliament  was 
qolto  fresh,  the  next  day  after  it  hod  received  the  royal  assent,  had  said,  This  is  a 

■L 1,_  ..  .   .    ,.,     ■  .  .,       .    ..        .,    It  enables  ns  to  supply  what  we  think  proper. 

e  them  law  which  Parbament,  in  its  ignorance, 
not  knowinghow  to  adapt  those  things,  has  excluded,  and  then  we  will  make  a  per- 
fect act  of  Forhoment.    Parliament  would  have  been  rather  astonished.    Bot  that 
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wonld  have  been  no  znuter  exeroise  of  the  power,  and  there  would  hare  lieeii  nothing 
more  extraordinary  than  now  ezists  in  the  ezeiciBe  of  that  power,  at  the  moment  in 
which  the  particalar  claofea  were  intended  oi  required  for  a  partioalar  object.  The 
Tery  action  under  the  aathority  claimed  shows  how  Ki'eat  and  daneeroaB  is  the  power 
which  Parliament  ia  aappoaed  to  have  delegated.  U  Parliament  nad  itself  thought 
proper  to  ^ve  to  the  revenue  side  of  the  Court  of  Exchequer  the  additional  Tighta  of 
appeal  claimed  to  he  created  by  tlie  barons,  in  addition  to  those  expressly  provided  by 
the  act,  look  at  the  deliberations,  the  three  readings,  and  committees,  SlC.,  in  both 
houses,  and  the  royal  aaeent,  and  the  time  for  consideration ;  whereas  under  the  dele- 
fRited  power  a  transcript  trom  the  act  of  1854,  signed  in  cbamberH  by  tbe  Court  of  Ex- 
chequer, operated  at  once  as  an  act  of  Parliament.  I  say  at  once,  because  such  is  the 
express  provision  in  the  orders.  I  may,  perhaps,  venture  to  Bay  that  no  such  provision 
would  have  been  made  by  Parliament  pendenU  lile. 

It  is  said  thattheorderoperatedfor  the  equal  benefit  of  the  subject  aud  of  the  Crown. 
This,  I  think,  has  not  been  established.  It  was  foreseen  that  in  the  event  of  the  Conrt 
of  Exchequer  refusing  the  motion  for  a  uew  trial  the  Crown  would  be  estopped  from 
farther  proceeding  unless  a  new  right  of  appeal  were  created. 

The  orders  if  valid  gave  that  ri^t,  in  the  event  which  has  happened,  to  the  Crown, 
at  the  expense  of  the  defendant,  who  would  have  to  follow  the  Crown  in  its  appeal  to 
s  higher  tribunal,  in  order,  if  they  could,  to  maintain  the  verdict  of  the  jary  in  their 
f&vor.  Now,  if  tlie  orders  were  invalid,  the  parties  would  seem  to  stand  tiiiis ;  The 
Crown  woul^be  absolutely  defeated,  if  the  new  trial  was  refused,  and  the  defoudonts 
would  be  successful.  But  suppose  a  new  trial  to  be  ordered,  th^  defendants  would  not 
h^ve  been  defeated,  bnt  the  litigation  would  proceed,  and  in  the  result  tha  defendants 
might  be  able  to  appeal  to  the  highest  tribanal.  A  judgment  against  the  Crown  wonld 
be  final,  but  a  judgment  against  tlie  defendants  would  not. 

It  appears  to  me,  therefore,  subject  to  correction,  that  the  Crown  obtains  nndar  the 
orders,  if  they  are  valid,  an  advantage  over  the  subject.  Indeed,  although  this  may 
not  be  so,  or  the  consequences  may  uot  have  been  foreseen,  the  orders  were  issued  to 
meet  the  difficulty  which  the  Crown  had  to  surmount.  That  the  barons  of  the  ox- 
obeqner,  for  whom  I  entertain  the  highest  respect,  acted  with  the  purest  intentions,  no 
one  can  doubt;  but  the  ei  jMWi/ocIo  operation  oftheorders.if  valid,  would  of  itself  have 
led  me  to  the  conclusion  that  Parliament  bad  not  given,  nor  shawn  any  iuteution  to 
give,  a  power  of  such  an  objectionable  nature.  This  very  exeroifle  of  the  power  to  that 
extent  appears  to  me  to  show  conclusively  that  no  6uch  power  thus  attempted  to  be 
exercised  could  have  fallen  within  the  intention  of  the  legislature. 

It  was  ai^ed  that  the  barons  of  the  exchequer  hail  fuU  power  over  the  appeal.  This, 
however,  could  give  them  uo  power  to  create  uew  rights  of  appeal. 

It  was  then  urged  that  no  new  grollnd  of  appeal  litul  been  created ;  that,  as  the  act 
of  1859  allows  a  bil!  of  exceptions,  it  can,  like  the  now  order,  only  be  for  misdirection ; 
that  a  bill  of  exceptions  is  full  of  difficulty,  but  that  both  being  for  the  same  cause, 
" ground  of  appeal.    This  no  doubt  is  so;  but  the  answer  appears  tt  — 


to  be,  that  a  new  right  of  appeal  is  given,  and  that  Parliament,  having  had  its  choice 
of  remedies,  selected  that  of  a  bill  or  excBptions  in  clear  terms,  thus,  by  the  simnlesC 
construction,  excluding  other  romedies;  whereas  the  orders  odd  these  excluded  r 


dies  for  the  same  object,  thns  acting  under  an  alleged  delegation  of  legislative  power 
iu  direct  opposition  to  the  authority  of  Parliament. 

Hy  loi'ds,  I  would  compare  the  aet  as  it  stands  to  a  manufactory,  carefnlly  constmcted, 
and  fitted  by  scientific  men  with  machinery,  admirably  adapted  to  its  particular  ohjects.  ' 
It  is  still  p^i«ct  in  all  its  parts.  It  can  execute  all  that  It  was  intended  to  perform,  if 
yon  will  but  let  it  alone.  Send  a  skilled  workman,  and  he  will  at  onoe  know  how  to 
adapt  the  proper  portion  of  the  machinery  to  the  work  which  he  requires.  Annnskilled 
workman  could  not  overlook  the  power  of  the  machinery,  but  he  would  complain  that 
there  were  simpler  mechanical  plans  known,  and  with  great  simplicity  he  would  ask 
that  they  might  be  added  to  the  fixed  machinery.  No,  says  the  manufacturer,  my 
works  are  open  to  sH  men,  but  my  machinery  was  setect^d  as  best  adapted  to  the 
objects  I  tukd  in  view.  I  had  before  me  the  simpler  schemes  which  you  mention,  and 
I  deliberately  rejected  them,  but  stiU  provided  ample  machinery  to  suit  even  your  pur- 
pose. Ask  mo  not,  therefore,  to  clog  mv  work  by  the  additions  which  yon  propose. 
They  would  introduce  new  forces  wmcli  I  do  not  require,  and  would  greatly  interfere 
with  the  action  of  my  present  works.  If  you  come  to  my  manufactory  yon  must  use 
my  machinery. 

H^  lords,  npoo.  these  broad  general  views  I  shonld  have  been  prepared  to  give  my 
opimon  against  the  orders  in  question ;  bnt  after  the  opinions  which  have  been  deliverad, 
and  the  argumeute  which  have  been  addressed  to  the  House,  it  is  no  donht  proper  to 
'  —  "  a  special  grounds  upon  whiob  the  barons  of  the  exchequer  claim  to  exercise 


legislative 
Nowlai 


elegated  authority  to  creote  a  new  right  of  appeal. 


I  agree  that  to  create  such  a  right  it  Is  not  necessary  to  ui 
but  some  clear  equivalent  terms  must  be  used.  And  if  this  be 
ment  ia  executing  its  own  purpose,  how  powerfully  must  it  operate  where  it.U.d^lQgat- 
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ing  its  legislative  fnnctiansl  We  have  a  right  to  expect  a  clear  and  nnanibiguoas 
expression  of  its  intentJon;  opeu  to  no  doubt  or  cavil;  nothins  leit  to  inference  oi 
implication.  How  slight  is  the  duty  just  aimnly  to  say  that  the  authority  given  to 
the  barons  shall  extend  to  the  other  variona  rights  of   appeal  contained  in  the  commun 


law  procedure  act  of  1B54,  &om  which  Parliament  had  already  adopted  ancb  of  the 
teinedies  as  they  thought  it  Qt  to  apply  to  the  revenue  side  of  the  Court  of  Excheqner. 
And  if  this  precision  might  he  expected  in  any  common  case,  here  we  might  be  assured 
it  noald  not  be  omitted.  What,  would  Parliament  leave  its  intention  on  such  a  vital 
IMilnt  open  to  so  much  ambjgaity  aa  to  require  arguments  occupying  aeveral  days  to 
establiah  the  true  construction  of  the  delegated  power,  and  to  lead  to  divided  opinions 
among  our  learned  judgeaf  And  yet  this  is  the  very  act  of  Parliament  in  which  new 
powere  of  appeal  on  the  revenue  side  of  the  exchequer  were  expressly  created  by  that 
"word;  in  which  indeed  the  terms  "appeal"  and  "appealing"  meet  the  eye  all  throup;h 
the  act  in  its  actual  provisiona.  If  the  delegated  power  be  given  to  the  exchequer,  how 
remarkable  it  is  that  Parliament,  having  expressly  created  rights  of  appeal  where  anch 
was  their  intention,  should  suddenly  have  altered  their  language,  and  used  ambiguous 
terms  witli  the  iutention,  not  only  to  delegate  like  powers  to  the  barona  of  the  exche- 
quer, but  powers  actually  enabhng  them  to  create  the  very  righta  which  Parliament 
itself  bod  rejected.    Parliament  aaio,  that  the  litigating  parses,  except  ii 

My  lords,  these  viewa  would  lead  ua  to  examine  with  much  care  the  delegated 

Ciwets  given  to  the  Court  of  Exchequer;  and  I  must  therefore  once  more  trouble  your 
rdshipB  with  reading  section  26,  before  I  proceed  to  a  minute  examination  of  those 
E>wers.  "It  shall  be  lawful  for  the  lord  chief  baron  and  two  or  more  barons  of  the 
onrt  of  Exchequer  from  time  to  time  to  make  all  anch  rules  and  orders  as  to  the 
prucesa,  practice,  and  mode  of  pleading  on  the  revenue  aide  of  the  court,  and  as  to 
the  allowance  of  costs,  and  for  the  elFcctuol  execution  of  this  act,  and  the  intention 
and  objects  thereof,  as  may  seem  to  them  necessary  and  proper;  and  also  irom  time 
to  time  by  any  anch  rule  or  order  to  extend,  apply,  or  adapt  any  of  the  provisions  of 
the  ' com II lull-law  procedure  act,  1852,'  aiid  the  'common-law  procedure  act,  1854,'  and 
auy  of  the  rules  of  pleading  ami  practice  on  the  plea  side  of  the  said  court,  to  the 
revenue  side  of  the  said  conrt,  as  may  senm  to  tbcm  espedient  for  makhig  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the  said  court  as  nearly  as  may 
be  iinifonn  with  the  process,  practice,  and  mode  of  pleading  on  the  plea  side  of  such 
court."  And  Hcction  '27  empowers  the  Court  Exchequer  to  issue  new  forms  of  writs 
and  proceedings. 


Now  section  26,  although  consisting  of  two  parte,  forms  only  one  laiv,  having  the 
same  object.  The  first  portion  authorizes  the  barons  generally,  froca  time  to  tim^ 
from  any  source,  to  make  such  rules  and  orders  as  to  the  process,  practice,  and  mode  ot 


pleading  on  tbe  revenue  side  of  the  Court  of  Exchequer,  &,c.,  and  for  the  efieotual 
execution  of  the  act,  and  the  intention  and  objecls  thereof,  as  may  seem  to  tbem 
necessary  and  proper.  Now,  to  stop  here  for  a  moment,  it  is  admitted  by  the  learned 
attorney  general  that  under  this  authority  the  barons  of  the  exchequer  could  not  have 
BUppJied  the  bill  of  exceptions  if  section  20  had  not  eranted  it;  and  it  could  not  have 
been  supplied  by  the  second  part  of  the  clause,  which  I  am  about  to  read,  because  no 
inch  provision  ia  in  the  common-law  procedure  act.  And  farther,  it  was  admitted 
that  under  this  authority  the  appeal  clauses  in  queatiou  could  not  have  been  created. 
But,  to  pioceed,  the  second  portion  of  section  26  adds,  "and  also  from  time  to  time  by 
any  such  rule  or  order  to  extend,  apply,  or  adapt  any  of  tbe  provisions  of  tbe  '  com- 
mon-law procedure  act,  1B5'2,' and  the  'common-law  procedure  act,  1B54,' and  any  of 
the  rules  of  pleading  and  practice  on  the  plua  side  of  the  court,  to  the  revenue  side 
of  the  court,  as  may  seem  to  them  cxjiedient  fur  making  the  process,  practice,  and 
mode  of  pleading  on  the  revenue  side  of  the  court  aa  nearly  ns  may  be  nuiform  with 
the  proceas,  practice,  and  mode  of  pleading  on  tbe  plea  side  of  the  conrt." 

I  appi'ATfl  to  me  clearly  that  the  whole  of  this  second  portion  of  tho  section  is 
governed  by  tho  concluding  words.  The  first  portion  speaks  generally  of  tlie  process, 
practice,  and  mode  of  pleading;  whereas,  although  tho  second  portion  llrnt  authoriioa 
generally  the  application  of  any  of  tbe  provisions  of  the  common  law  procedure  act, 
ft  proceeds  to  say,  "and  any  of  the  rules  of  pleading  and  practice"  (omitting  "pro- 
tess")  "on  tho  plea  side  of  the  court,"  and  then  winds  up,  as  we  have  seen^  by  declaring 
the  object  to  be  to  make  the  process,  (hero  tliat  word  is  introduced,)  practice,  and  mode 
of  pleading  as  nearly  as  may  be  uniform  on  both  sides  of  the  court.  So  thAt  the  first 
part  of  the  second  portion  of  the  section  would  extend  to  proooi,  and  the  latter  port 
to  pnmtiee  and  pleading.  And  in  that  way  the  concluding  words  clearly  control,  direct, 
and  explain  the  whole  of  section  26. 

It  seems  difficult  to  admit  that  these  powsrs  would  not  have  enabled  the  barons  to 
create  a  right  to  a  bill  of  exceptions  on  the  revenue  side,  and  at  the  same  time  to 
hold  that  the  right  to  a  bill  of  excbptions,  aotn^;  created  by  the  statute,  could,  under 
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the  power  in  Mctioa  S6,  bave  attached  to  It  (or  indeed,  In  iubatltntion  for  it)  other 
and  esaier  modea  of  appeal  to  the  higher  courts.  It  would  be  foaud  difflcult  to  ]^ve 
a  diiFerent  oonBtruction  to  the  vords^'prooesa,  practice,  and  mode  of  pleading"  in  the 
flist  and  in  the  aeoond  portions  of  aection  26.  I  mnat  »a,y,  that  afUr  all  that  I  have 
hejud,  and  after  the  (treat  attention  which  I  have  ^aid  to  this  case,  I  am  quite  noable 
to  nndentaud  the  ground  npon  which  it  was  possible  to  maintain  a  solid  aixnment 
that  in  the  ODo  part  of  the  section  the  words  are  to  be  read  ia  one  sense  and  in  another 
part  the;  are  to  be  read  in  a  different  and  in  an  opposite  sense. 

The  section  itself  is  so  framed  as  to  exclude  the  construction  contended  for.  The 
woids  "fropi  time  to  time,"  carefully  repeated,  seem  to  point  at  snch  power  aa  wonld 
not  oolv  from  time  to  time  be  granted,  bnt  could  also  be  repealed  or  altored;  in  short, 
Gonflued  to  procecs,  practice,  and  pleaidinf,  in  the  ordinar;  sense  of  thone  tenns.  No 
doubt  the  barons  of  the  exchequer  could  deal  with  existing  appeals  under  the  act,  bat 
the;  could  not  cceaU  anj  new  right  of  apiHsal. 

It  is  remarkable  that  section  36  gives  this  legislative  power,  as  claimed,  to  the  lord 
chief  baron  and  two  or  more  barons  of  the  exchequer,  so  that  the  concurrence  of  all 
the  barons  was  not  required.  And  yet  in  the  next  section,  which  is  for  mere  matter 
of  form,  the  autliority  is  confined  to  the  lord  chief  baron  and  barons.  Parliament 
does  not  seem  to  have  attached  much  importance  to  the  delegated  power.  If  it  was 
Uie  intention  of  Farliameot,  divcstiug  itself  of  a  power  wliich  it  ought  never  to  part 
with,  to  delegate  to  any  other  person  out  of  Parliament  legislative  powor^-powar  to  enact 
new  laws  and  create  new  rights  of  appeal,  thereby  confening  the  greatest  power 
which  Parliament  could  confer  upon  a  court — if^  I  soy,  such  oould  hav^ been  the  grave 
intention  of  Parliament,  stripping  itself^  as  it  ought  not  to  have  done  for  any  reason,  of 
a  power  which  it  declined  to  exercise  itself,  and  wliicb  it  never  intended  to  exercise, 
would  it  have  left  to  a  mere  majority  of  the  Court  of  Exchequer  that  great  power, 
whereas  when  it  came  to  a  question  of  form  immediately  succeeding  the  special  great 
power,  it  requires  all  the  court  to  coucurt  Where  is  the  construction  which  possibly 
«oiild  lead  your  lordships  to  take  such  a  Tiew  of  such  it  elaaee  as  that  which  we  are 
now  consideriugf 

I  cannot  think  the  saving  clause  at  the  end  of  the  act  iinimportaat.  It  declares  that 
nothing  in  the  act  contained  shall  affect  or  pri^udlce  the  jurimlictiou  or  authority  of 
theCourt  of  Exchequer,  &.a.  Now,  the  qiaking  of  orders  giving  a  right  of  appeal  ftom 
the  Court  of  Exchequer,  where  such  right  of  appeal  did  not  Iwfore  exist,  is  on  act  by 

■ '    ""--  "  — ^    -----f'       .-     f .  1    .     -If  --''3,  affect  andprejudica 

.    .  _  .  .  The  present  barons 

exercising  this  power  have  superadded  what  did  not  before  exist,  namely,  a  right  of 
appeal  In  various  modes  fitim  the  decision  of  the  Court  of  Exchequer,  leaving  out, 
therefore,  not  with  the  authority  In  those  respects  which  it  had  within  its  own  court, 
the  same  power  which  tliis  house  possesses,  that  is  to  say,  the  power  of  deciding  with- 
out auy  appeal  beyond  from  its  decisiou.  The  Court  of  Exchequer  haTing  a  right  to 
decido  without  any  power  of  appeal,  the  preeeut  barons  of  the  exchequer  have,  m  the 
exercise  of  this  supposed  power,  given  the  right  of  appeal  &om  their  decision,  and  have 
therefore  made  their  Jud^ents  subject  to  the  decision  of  a  higher  thbanaL  If  that  ia 
not  affectiog  their  jurisdictiou,  I  cannot  imagiDe  what  oau  be  saiil  to  be  so. 

My  lords,  I  have,  b;  anticipation,  shown  that  my  opinion  is  that  the  words  "piooesa, 
practice,  and  pleading"  cannot  bear  the  ooostraction  put  upon  them  by  the  attorney 
geuwol.  I  think  that  they  most  be  received  in  their  common  acceptation.  Several  of 
the  sections  in  the  act  of  1859  appear  to  me  to  show  that  Parliament  used  the  torms  in 
that  restricted  sense. 

I  will  oak  yoni  lordships  to  observe  that  section  SS  and  those  clauses  which  I  am 
now  referring  to  are  not  printed  in  the  joint  Appendix ;  thay  do  not  appear  to  have 
struck  anybody  in  the  way  in  which  the^  strike  me  at  present.  Section  2S  mokes 
good  deifecta  in  pleading  on  the  revenue  side  of  the  Court  of  Exchequer.  Section  S3 
relate*  to  process  for  levying  of  fines,  &c  Section  34  directs  execution  to  issue  to 
recover  certain  debts  according  to  the  rules  and  practice  of  (he  court  And  those 
terms  are  all  repeated  in  section  26,  which  is  separated  from  the  others  only  by  one 
clause  creating  a  new  right  in  the  Crowii.  It  is  remarkable,  therefore,  that  in  the  very 
act  which  contains  section  S6,  wliich  speaks  of  "process,  practice,  and  pleading,"  in 
three  of  the  sections  immediately  preceding  the  tweuty-sixth,  one  gives  you  an  instance 
and  a  ruie  in  regard  to  process,  another  gives  yon  an  instance  and  a  rule  in  regard  to 
pleading,  and  another  gives  yoa  an  instaoce  and  a  rule  in  regard  to  practice.  Well, 
then,  as  Parliament  ht^  just  spoken  of  "  process,  practice,  and  pleading,"  and  shown 
their  proper  application  to  the  proper  caees — in  every  instance  using  the  very  t^mia, 
not  in  a  sort  ot  interiocntorv  expression,  not  inference,  not  implication,  but  in  the  very 
terms  tliat  we  are  now  speaking  of,  speaking  of  process,  speaking  of  pleading,  speaking 
of  practice,  every  one  of  those  terms  used,  and  every  one  of  them  oppliof  distinctly 
and  directly  to  its  own  proper  object  and  its  own  proper  work — is  not  that  a  guide  to 
section  SB  1  When  it  speaks,  therefore,  of  the  process,  practice,  and  pleading  of  the 
court,  we  have  only  to  cast  our  eyes  a  few  inches  above,  and  to  look  at  the  roles  above, 
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■nd  the  xeiy  act  of  Pailiament  t«11s  v»  wh»t  ParliMHent  itself  intended  by  thow 
espiessions.  It  appean  to  me,  I  oanfev,  with  very  K''e»t  solmuuion,  that  altboogh  no 
doubt  the  obeen'ation  bae  not  been  hitherto  made,  it  wonJd  be  Teiy  diffloolt  to  answer 
that  Tiew  of  the  case. 

Tlie  fact  that  no  anch  extended  iireaponaible  power  waa  ever  before  given  by  Par- 
liament to  any  Judgee  it  entitled  to  mnch  wei^t  when  we  are  wked  to  oonHtme  wtoda 
Into  on  authority  to  create  an  appeal  to  the  Exchequer  Chamber  and  to  thia  honae, 
although  no  such  intention  is  expressed,  and  although  the  worda  wliioh  are  naed  may 
well  be  aatiafled  by  applying  them  to  other  and  minor,  yet  Important  objects. 

The  more  it  ie  attempted  to  show  that  the  bBTDiis  of  tbe  exchequer  have  an  absolute 
power  to  create  new  ngfata  of  appeal  on  the  revenue  side  of  the  court,  the  more  I  am 
impressed  with  the  olfjeotlon  that,  looking  through  the  four  comets  of  the  act  of  Par- 
liament, not  only  is  no  such  intention  eniieMed,  but  the  whole  frame  of  the  act  rebuta 
a  constructiou  which  would  not  be  Bubaiaiary  to  the  act,  bat  would  run  counter  to  its 
express  and  carefnl  provisions. 

Mj  clear  opinion  therefore  is,  that  the  orders  were  void,  and  that  the  appeal  should 
be  dismissed  with  costs. 


friends  have  arrived  differs  from  mine,  and,  &om  the  sinoeie  respect  I  have  for  their 
opinion,  I  cannot  feel  so  much  confidence  in  my  own.  Bnt,  after  having  given  every 
coDBideratioii  in  my  power  to  the  question,  I  feel  bound  to  advise  yooi  lordahips  to 
adopt  the  courae  which  I  think  is  iusL  and  to  reverse  the  decision  of  the  Court  of 
Eicneqner  Chamber. 


,  "  An  act  to  regulate  the  office  of  Queen's  remembrAncer,"  wbioh  makes  it  lawful  for 
the  lord  chief  baron  and  two  or  more  barons  of  the  Court  of  Sxobequer,  &om  time  to 
time,  to  make  rules  and  orders,  and  also  from  titue  to  time,  by  any  sncta  role  or  order, 
to  extend,  apply,  or  a<lapt  any  of  the  provisions  of  the  common  law  procedore  act, 
1859,  and  the  common  law  procedore  act,  1854,  and  any  of  the  rntes,  and  pleadings, 
and  practice  on  the  plea  side  of  the  said  conrt  to  the  revenue  side  of  the  said  court,  as 
may  seem  to  them  expedient  for  making  the  prooeas,  practice,  and  mode  of  pleading  on 
the  revenue  side  of  the  said  court  as  nearly  aa  may  oe  uniform  with  the  process,  prao- 
,  tice,  and  mode  of  pleading  on  the  plea  side  of  the  said  oonrt. 

To  this  section  we  must,  I  am  clearly  of  opinion,  apply  the  ordinary  rule  of  oonstmo- 
tion  applicable  to  all  written  inatrumeute:  What  U  the  true  meaning  of  the  woids  need, 
aocording  to  their  osnal  aooeptatioa  and  their  ordinary  grammatical  meaning  t  And, 
applying  that  mle,  I  do  not  tnink  there  is  niuoh  donbt  what  the  meaning  is.  Doe«  it 
antborize  the  Court  of  Exchequer  to  eraat  an  appeal  to  the  Court  of  Exchequer  Cham- 
ber and  the  House  of  Lords  against  ^e  decision  of  the  Court  of  Exobeqner  on  the  rev- 
'"     -n  a  rule  for  a  new  trial  on  thegroond  of  misdirection  f 


Bnt,  on  perusing  the  very  ableopinionsof  someof  the  judgea  of  the  Court  of  Quest's 
Bench,  delivered  lu  tlie  Exchequer  Cliamber,  I  perceive  m  tnem  a  snggestion  of  a  mle 
of  law  that  Boch  power  of  appeal  was  so  unttiuai  that  it  required  "a  clear  unambignous 
expression  "  of  the  intention  of  the  legislature  in  order  to  support  it ;  that  the  power 
must  be  "  diatinctlj  and  unequivocally  given ; "  and  that  supposed  rule  seems  to  me  to 
have  bod  great  influence  in  forming  the  opinions  of  these  judges  of  the  Court  of  Queen's 

Such  a  rule  of  construction  appeared  to  me  to  be  entirely  new,  aa  far  aa  my  experi- 
ence went,  and  I  inquired  from  the  learned  counsel  in  the  course  of  the  anument, 
whether  any  authority  could  be  found  for  such  a  principle  of  constrnctioo.  i  waa  re- 
ferred by  Mr.  Mellish  to  some  cases  on  the  subject  of  apjiealH  f^om  the  decisions  of  mag- 
istratee  collected  in  Dickinson's  Seas.  Cases,  sixth  edition,  636,  These,  when  eloee^ 
examined,  appear  to  amount  to  more  than  this,  that  an  api>eat  oannut  be  given  "  by 
implication,"  that  is,  in  truth,  no  more  than  that  however  much  yon  may  tw  satisfied 
that  the  legislature  must  have  intended  to  have  given  it,  it  is  not  enough  nnlees  there 
are  words  to  give  it, 

I  have  often  hod  occasion  to  mention,  in  the  coustmotion  of  written  inatrumenta, 
how  important  it  was  in  every  question  of  intention,  to  distinguish  between  tttemeaa- 
ingof  the  words  used,  and  what  the  framer  of  them  maybe  supposed  to  have  intended, 
and  I  have  found  that  the  rule  has  not  always  been  attended  to.  Iii  my  opinion  there 
is  no  legal  ground  for  snch  a  principle  of  constructiou  aa  seems  to  have  been  acted  upon 
by  some  of  the  Judges. 

The  true  question  for  us  to  decide  is ;  What  is  the  ordinary  and  grammatical  meaning 
of  the  words  used  in  this  section  T  Do  these  words  give  the  chief  baron  and  twobaroue 
the  power  of  extending  the  right  of  appealing  against  the  decision  of  a  role  to  show 
cause  for  a  new  trial  on  the  ground  of  misdirection  to  the  Court  of  Excheqner  Chamber  T 
such  a  power  being  clearly  given  to  the  common  law  courts  by  the  act  of  1654. 

The  nnt  part  of  the  twenty-sixth  section  gives  the  judges  power  to  make  new  rule* 
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and  arden  od  the  reTsnne  iide  of  the  conrt.  It  is  not  oon'tended  that  this  wonid 
anthorue  a  new  nUe  to  allow  an  appeal.  The  wordB  of  the  second  part,  if  taken  by 
tiiemselves,  would  be  clearlj'  enongn  to  allow  all  the  proTisioiu  of  the  acts  of  l%!i  and 
1H&4  to  be  adapted. 

Three  qneetions  tben  arise :  First,  la  this  so  tureaaonable  that  the  general  power  is 
not  to  be  BO  conetraedl  for  no  donbt  if  the  natural  and  ordinary  construction  of  the 
words  need  wonid  lead  to  on  absnrd  or  onreasanable  conseqaence,  the;  may  be  mod- 
erated, or  qnnlifled,  or  explained. 

Secondly,  Does  ttte  circnmstance  that  other  provisions  of  the  statute  expressly  enact- 
•  iag  tliat  certain  clanses  of  the  common  law  procednre  act,  1B53,  and  the  common  law 
procedure  act,  1854,  should  be  in  force  and  extend  to  the  revenne  side  of  the  Gxcheq~ 
ner,  afford  a  proof  that  none  others  were  intended  to  be  extended,  applied,  or  implied. 

And  thirdly.  Does  the  conclusion  of  the  twenty-sixth  section,  explaining  that  the 
object  of  the  enactment  is  that  the  process,  practice,  and  mode  of  pleading  of  the  rev- 
enne side  of  the  Court  of  Exchequer  shoold  be  made  uniform  with  the  process,  practice, 
and  mode  of  pleadins  on  the  plea  side  of  the  court  make  any  difTerence  T  Is  the  word 
"practice"  to  be  nnderstood  in  the  larger  sense  of  the  whole  conduct  of  the  procedure 
in  the  suit  in  the  Court  of  Exchequer,  from  the  beginning  of  the  suit  to  the  ultimate 
(udcment  and  execution,  or  in  the  more  limit«d  sense  of  common  and  ordinary  practice  f 

lliese  several  points  must  be  disposed  of. 

1st.  It  seems  to  me  that  it  is  impossible  to  say  that  the  Introdnotion  of  a  power  of 
appeal  against  a  decision  upon  a  mle  niri  for  a  new  trial  for  misdirection,  in  point  of 
law,  is  au  nnieasonable  power;  on  the  contraiy,  it  is  a  most  satisfactory  one.  It  gets 
rid  of  the  difficulties  and  inconveniences  of  a  bill  of  exceptions,  which  all  practitioueni 
know  to  be  extremely  troublesome  and  embarrassing  in  its  preparation  and  settlement, 
and  substitntcfl  a  much  more  simple  course  for  inquiry  into  the  propriety  of  the  judge's 
rilling.  I  tbinfc  it  is  wholly  impossible  to  contend  with  success  that  the  substitution 
of  this  mode  of  procec^Sng  is  not  a  very  reasonable  one. 

Nor  is  there  anything  in  the  least  unreoNoii  able  in  delegating  this  power  to  the  judges 
of  the  court  itself.  Mr.  Justice  Willes,  iu  his  very  ab&  Judgment,  has  given  many 
instances  of  such  delegations  by  the  legislature  to  others.  The  act  3d  and  4th  William 
IV,  cliapter  48,  the  first  of  a  series  of  acts  by  which  the  law  has  been  greatly  reformed 
and  improved,  gives  to  the  judges  the  whole  authority  to  make  most  important  changes, 
snbject  only  to  the  condition  of  being  laid  before  Parliament.  The  common  law  pro- 
cedure act,  1S&2,  givee  a  somewhat  similar  power  to  the  Judges.  So  the  common  law 
procedure  act,  1854.  These  powers  were  given  to  a  quorum  of  eight  judges,  the  chiefi 
of  the  court  being  three.  In  this  cose  it  is  the  chief  of  the  exchequer  and  two  Judges 
who  have  the  power  delegated  to  them,  but  the  delegation  being  perfectly  reasonable 
there  surety  is  not  the  shadow  of  on  objection  that  a  quorumof  the  judges  of  the  conrt, 
who  alone  administer  the  law  of  the  excheqner,  shoold  have  the  power  to  make  tlie 
allowed  alterations  in  it.  I  think,  therefore,  that  the  power  of  adopting  the  provisioas 
as  to  appeal  is  valid. 

3d.  Does  the  enactment,  in  express  terms,  in  the  statute  22d  and  33d  Victoria,  chap- 
ter 31,  of  certain  provisions  as  applicable  U>  the  revenne  side  of  the  Court  of  Exchequer, 
afford  an  inference  that  they  were  all  that  the  legislature  meant  to  be  so  applied,  and 
operate  as  a  sort  of  legislative  declaration  that  no  more  should  be  so  applied  f  I  think 
this  circumstance  aSbrds  no  such  ioference;  clearly  not  those  which  are  independent 
of  the  power  to  appeal,  or  to  bring  a  writ  of  error.  All  that  can  be  implied  is,  that 
those  powers  were  all  that  the  legislatare  then  thought  expedient,  but  they  give  to  the 
Judges  the  power  of  adding,  from  time  to  time,  others  which  they  might  judge  proper  if 
circumstances  should  render  it  advisable.  It  is  conBded  to  them  to  exercise  that  dis- 
cretion fairly  and  properly.  Had  the  legislature  thought  it  right  to  allow  no  other 
pTOviaions  to  be  applied,  nothing  would  have  been  more  easy  than  to  have  taid  BO.  We 
cannot  imply  that  without  its  being  said. 

These  sections  are  the  ninth,  tenth,  twelfth,  fifteenth,  and  twentieth.  The  ninth 
refers  to  the  power  of  amendment  only,  and  is  given  to  its  iiill  extent.  It  is  of  the 
most  frequent  application,  and  nothiog  is  more  reasonable  than  that  the  legislatare 
should,  at  all  events,  have  enacted  that  this  useful  provision  should  be  made. 

Mr.  Justice  Willes  has  assigned  most  satisfactory  reasons  why  the  new  sections  giv- 
ing error  or  appeal  were  necessarily  inserted.  It  is  &om  those  only  that  any  inference 
can  be  drawn  that  the  powers  of  error  and  appeal  were  to  go  no  further.  The  twelfth 
section  giving  appeal  from  the  assessment  of  the  commissioners  of  inland  revenne,  was 
absolutely  necessary,  because  the  common  law  procedure  acts,  IB52  and  1664,  oonld 
not  have  given  it.  So  the  fifteenth  section,  giving  error  on  a  writ  of  summons  on  the 
succession  duty  act,  or  for  legacy  duties.  So  the  twentieth.  For  a  Bill  of  esceptiona 
iu  a  common  caen  was  not  giveu  by  the  statute  of  1^3,  but  only  in  the  newly  con- 
stituted mnltifarioue  case  of  ejectment.     It  was  given  by  the  statute  of  Westminster  2d. 

As  to  the  section  10,  there  is  great  doubt  also,  to  aay  the  least,  whether  it  was  not 
necoBsary,  for  it  does  not  give  precisely  the  same  powers  to  state  a  case  as  the  fbrty- 
seoond  and  forty-sixth  sections  of  the  statute  of  1853,  the  Arst  of  which  gave  onij  ft 
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qualified  power  to  tbe  jndge  on  beius  ftatisfied  that  the  parties  have  a  bonAfidt  uit«rMt 
In  the  qneBtioD,  irbioh  is  not  reqairra  in  the  section  10.  It  would  not  have  been  snffl- 
cieot,  therefore,  to  leave  those  forty-Eacond  and  fortf-aixth  Bectiona  nualtvied,  and 
■eclioo.  10  effected  tliat  object.  As  the  attorney  general  in  all  revenue  oases  is  a 
neceaAary  party,  be  ie  iacltuled  in  the  term  "parties,"  as  poinlled  oat  by  Ur.  Justice 
WiUes's  judgment,  and  bis  consent  to  a  cose  vrouid  sapersede  the  Judgment  of  a  Judge 
ae  to  tbe  boiulMe  interest  in  tbe  question.  This,  in  my  mind,  is  quite  satisfactory  ( 
bnt  even  if  it  leaves  it  ataatter  of  doubt  wbetber  (bis  power  could  have  been  sivsn  by 
the  acts  of  ltl53  and  1654,  it  was  ex[>edieiit  to  maite  it  perfectly  oleor,  and  to  leave  no 
question  as  to  the  right  of  tbe  attorney  general,  on  behalf  of  the  Crown,  to  the  claim  to 
have  Buoh  a  case  stated,  with  the  consent  of  the  other  party  to  the  cause,  and  the  simple 
order  of  a  judge. 

On  tbe  whole,  it  seems  to  me  clear  that  the  principle  of  ecjirauio  uniM  Ml  axluno 
alteriHi  cannot  be  held  to  apply. 

I  have  come,  therefore,  eh»r  ranch  coDsideration,  to  the  conolnsion,  that  the  second 
part  of  the  twenty'SixtUseotionaatborizes  tbe  exchequer  Jndses  to  make  a  rule  giving 
an  appeal  in  tbe  case  of  a  discbai^e  of  a  rule  nisi  fur  a  new  trial. 

Tbe  third  question  is,  wbetber  this  power  is  qaalifled,  so  as  to  conflna  it  entirely  to 
matters  of  the  ordinary  priKfiM  of  tbe  court  in  a  liruitcd  sense. 

Tbe  words  of  the  second  part  go  mncb  beyond  that.  They  authorize  tbe  chief  barou 
aud  barons  irom  time  to  tiuie,  by  any  rule  or  order,  to  extend,  apply,  or  adapt  any  of 
tiie  provisions  of  the  common  law  procedure  act,  X^iU,  and  the  common  law  procedure 
act,  1854.  This  is  quite  independent  of  the  clause  authorizing  the  application  of  tbe 
roles  of  pleading  and  practice;  but  tbe  general  object  is,  to  make  the  process,  practice, 
and  mode  of  pleading  on  tlie  revenue  side  of  the  court,  as  nearly  as  may  be,  uniform 
with  the  process,  practice,  and  mode  of  pleading  on  tbe  plea  side  of  the  court. 

Does  tlmt  provision  lintjl  and  txmtrol  the  power  to  adopt  tbe  provisionH  of  tbe  acta 
1852-1854,  and  apply  to  common  and  ordinary  proctico  in  the  limited  sense  only  )  Matty 
of  those  provisions  In  tbe  two  acta  go  greatly  beyond  "practice,"  in  that  sense,  and 
process  and  pleading  also.  Can  it  be  supposed  that  tlie  legislature  meant  to  undo,  by 
the  use  of  that  term  in  the  conclodiug  part,  what  they  had  given  before  T 

I  cannot  but  tbiuk  that,  to  moke  £e  whole  clause  consistent,  tbe  word  "practice" 
most  be  constnied  in  the  larger  sense  given  to  it  in  thojadgment  of  the  judges  of  tl 
.  ., , J   — ,_,__•! ticulailyT>y  V-    '--■---  ■"'^"-- 


court  of  common  pleas,  and  explain^  mom  particulaily  l>y  tir.  Justice  Willes.  .. 
seems  to  be  nsed  in  tbe  same  sense  as  it  is  in  the  preamble  of  the  statute  1852,  (which 
is  of  much  more  importance  than  tbe  title,)  and  in  tbe  preamble  of  this  act,  'iM  and 
SUA  Victoria,  chwpter  31.  It  is  for  rendering  the  process,  practice,  and  mode  of  pleading 
in  the  superior  courts  more  simple  and  speedy ;  and  |one  purpose,  inter  alia,  ia  to  make 
provision  in  relation  to  tho  procedure  un  the  revenne  side  of  the  court. 

Nor  can  1  see  any  ground  to  conGne  the  enactments  to  one  department  of  the  reveuae 
side  of  the  court,  as  contended  by  Mr.  Melliab.  Tbe  words  apply  equally  to  all  plead- 
ingB  and  proceedings  in  revenne. 
*  The  abolition,  of  tbe  writ  of  error  on  the  revenue  side  by  section  19,  (giving  tbe 
barons  a  discretion  as  to  bail,  which  would  not,  tliereforo,  necessarily  affect  tbe  attor- 
ney geuernl,}  and  by  the  act  of  1S52,  section  143,  which  enacts  that  a  writ  of  error 
.  sbalfnot  bo  necessary  or  used  in  thoprocecding  to  error,  bnt  shall  be  a9%  in  the  cause, 
seems  to  me  to  put  the  court  from  which  the  record  was  bulbre  rouiovod  by  the  writ  of  the 
Queen,  entirely  oa  a  diSerent  footing.  The  suit  is  now  bo^n  and  ended  in  tbe  same 
court.  The  cause  is  not  removed.  The  execution  issues  from  that  court,  the  court  oiC 
error  giving  its  assistance  to  come  to  a  ri<;ht  final  conclusion.  I  agree  with  the  judges 
who  think  that  the  whole  proceeding,  from  tlio  beginning  to  the  end  of  the  suits,  the 
takiUK  the  opiuiou  of  the  court  of  error  as  well  as  acting  upon  it,  constitutes  the  nrac- 
tiee  oi  the  court,  since  tbe  recent  alteration  and  a  difforeut  mode  of  taking  that  opinion 
is  a  port  of  that  practice. 

But  a  question  has  been  presented  to  onr  attention,  at  tbe  dose  of  Sir  Hugh  Calms' 
argument,  and  since  fully  diBCUSSed,  which  must  be  now  considered.  Was  it  com- 
petent for  the  judges  of  thoescheqaer  to  alter  the  law  ae  to  then  ponding  proceedings, 
and  to  enact  provisions  at  tbe  time  which  they  did,  viz,  on  tbe  4tb  November,  18l>3, 
so  as  to  affect  the  verdict  which  tbe  claimant  tliou  had,  which  was  subject  only  to 
the  then  esisting  law,  and  make  it  subject  to  another  mode  of  inquiry. 

I  was  much  impressed  with  this  objection  at  fitet,  and  was  for  a  time  strougly 
inclined  to  think  that  it  was  well  founded,  and  that  the  now  rules,  tbangb  oi>erativo 
as  to  all  fnturo  suits,  wore  not  operative  in  this.  But  the  further  argument,  and  a 
fiill  consideration  of  this  question,  have  satisfied  me  that  this  objection  is  not  well 
Ibnnded. 

Two  questions  present  themselves:  let.  What  would  have  been  the  effect,  if  the 
legislature  had  roaile  a  new  act  of  Parliament,  containing  precisely  the  some  terms  as 
the  rales  of  the  4th  November!  Would  it  have  affected  osistiog  suits  I  2d.  If  it  would, 
ought  the  rules  to  be  construed  in  a  diffeteut  way,  and  not  allowed  to  have  that 
eflSctt 
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I  answer,  that  tbe  new  law  would  affect  the  existing  suit ;  and  tlie  delegated  Batlior- 

ity  to  tbe  barouu  of  the  exchequer  oii|;ht  to  have  precisely  tbo  same  eS^t. 

li^rat,  in  this  caae  it  ie  perfectly  clear  that  what  I  for  the  present  may  oall  the  fow  of 
the  4th  Kovember,  1863,  took  awar  no  right.  The  rerdict  hod  been  given  for  the  elajm- 
ant.  Tbe  ^wcT  of  tendering  a  billof  esceptioaa  waa  gone.  Tbe  new  law  took  away 
no  Tight  from  the  claimant.  It  gave  both  the  claimant  and  tbe  Crown  precisaly  tb« 
eame  right,  that  of  questioning  tbe  propriety  of  tbe  decision  of  the  Court  of  Exchequer 
on  a  mfe  for  a  new  trial  for  nutidirrction.  If  the  Judgment  was  given  for  the  cloinuuit, 
the  Crown  hae  the  right  to  qnestion  that  by  appeal.  If  for  the  Ctxjwn,  he  has  exactly 
tbe  game  right.    The  new  law  is,  therefore,  perfectly  £alr  to  both  parties. 

But,  independently  of  that  couaidoration,  I  think  that  if  it  were  mi  alteration  in  the 
mode  of  proceeding  Only,  to  tbe  pr^udice  of  the  claimants,  tbe  objeotiou  would  not 
prevail. 

There  is  no  donbt  of  the  jastice  of  the  role  laid  down  by  Lord  Coke  in  the  2d  Ineti- 
tato,  ii03,  that  enactmeuts  in  a  statute  are  generally  to  be  couBtraed  to  be  prospective, 
and  toregulate  the  future  conduct  of  parties.  But  this  rale  of  constructiou  would  yield 
to  tbe  intention  of  the  legislature.  It  conid  not  bo  supposed  that  tbe  leKialatnie  meant 
to  ilcpriveaman  of  a  vested  right  of  action.  This  was  laid  down  in  Moon  ra.  Dundaa, 
in  2  Exchequer,  22. 

But,  on  the  other  baud,  it  is  clear  that  there  is  a  material  difference  when  an  act  of 
Pai'liament  is  dealing  with  a  right  of  action  already  vested,  when  it  is  presumed  that 
it  ia  not  intended  to  take  it  away  ;  mid  wIipd  it  is  dealiuR  with  mere  procedure  to 
recover  those  rights,  which  it  may  be  quite  ii^aMinuble  to  ruenlatc  or  alter. 

This  has  been  most  clearly  and  Batisfactorily  explained  in  the  case  of  Wright  r>.  Heale, 
^0  Law  Times,  £xcbi<qtii>r,  40,  psTticiilarly  by  Sir  James  Wilde.  lu  that  casa  it  was 
held  tba^  the  comnicm  law  procifdiire  act,  IdiO,  section  34,  which  enacts  that  if  a  plain- 
till'  in  action  for  a  nrung  iu  the  superior  cuuiis  recover  less  than  £5  be  shall  not  be 
i,  unless  the  judge  ccrtiftee  that  thu  action  was  brought  to  try  a  right. 


applies  to  actions  fried  after,  but  commenced  b^ore,  the  suit.    Sir  James  Wilde  says, 
with  truth,  that  this  does  not  take  away  any  right. 
The  right  of  tbe  suitor  is  to  bring  the  action,  and  to  have  it  conducted  iu  the  way 


and  according  to  tbe  practice  of  the  court  in  which  he  brings  it ;  and  if  any  act  of 
Parliament,  or  any  rule  founded  on  the  authority  of  the  act  of  Parliament,  alters  the 
mode  of  procedure,  then  he  has  a  right  to  have  it  conducted  iu  that  altered  mode. 
That,  therefore,  takes  away  uotbing.  The  right  of  action  does  not  make  the  right  to 
keep  all  the  consequences  of  the  riglit  as  they  were  before.  It  gives  the  right  to  have 
the  action  conducted  according  to  thu  rules  tben  iu  force  with  respect  to  procedure. 

I  am,  therefore,  cttorly  of  opinion  that  if  the  provisions  of  tbemle  bad  been  in  an  act 
of  Pai'bamenC  of  the  same  date,  the  act  would  have  afl'ected  existing  suits,  and  would 
nnqiieetioiiably  have  given  an  appeal  iu  suits  in  which  verdicts  were  already  ohtalne^l. 

Sucoudlj",  Are  these  rulea  mode,  not  directly  by  Parliament,  but  by  delegated  author- 
ity, to  be  differently  conatiue^l  T  I  think  not.  Parliament  Jias  ddegatcd  the  power, 
without  restriction,  t«  the  Judjjes.  It  has  made  no  conditions  that  it  should  operate 
only  as  to  future  suite;  and  if  it  was  not  to  affect  pending  suits,  many  useful  altera- 
tions might  Imve  been  preveiitetl.  The  iicriod  of  making  the  allowed  rules  is  left 
entirely  to  the  Judges  themselves  to  decide.  It  ninst  be  considered  as  uuqueetiouoble 
that  they  had  a  power  to  make  rules  for  existing  suits;  and  if  they  make  great  changes, 
even  if  they  were  to  be  thought  nnrensonable,  tliev  would  not  tlierefore  be  void, 
because  the  discretion  of  the  judges  is  absolute,  and  their  rules  final.  But,  in  tmth, 
tliey  operated  with  perfect  fairness  on  both  the  litigant  parties. 

1  forgot  to  say,  that  the  criticism  on  the  language  of  the  rules  made  iu  the  course  of 
tbe  argument  may  be  well  founded.  Tliey  are  not  accurately  prepared,  but  their  mean- 
ing is  clear.  There  is  a  mistake  in  the  provision  as  to  the  "  court  of  error,"  which  is 
copied  from  the  words  of  the  act.  It  referred  to  another  court  of  eiTor,  but  the 
meauing  is  perfectly  clear,  and  tbe  inaccuracy  cannot  possibly  lead  to  a  mistake. 

I  nm,  therefore,  of  opinion,  that  the  Judgment  of  tbe  Court  of  lilxchequer  Chamber 
ouulit  to  be  reversed. 

LoRb  Cbelmskord.  My  lords,  I  cannot  help  feeling  some  regret  that  the  learned 
barons  of  the  Court  of  Ei:chei|uer  did  not  hesitate  a  utile  before  they  determined  to 
relieve  the  Crowu  from  the  difficulty  in  which  it  was  placed  with  respect  to  a  bill  of  . 
exceptions  by  issuiug  the  rule  in  qnestion ;  because,  Ironi  the  haste  in  which  it  was 
necessarily  prepared,  iu  order  to  render  it  available  for  its  intended  object,  scarcely 
any  time  could  have  been  afforded  tlicm  to  consider  th^grave  doubts  which  have  subse- 
quently arisen,  and  which  upon  re£ectiou  might  have  occurred  to  themselves,  as  to  tbejr 
power  to  meet  the  emergency  iu  the  mode  whicli  they  adopted.  They  might  also  upon 
consideration  have  felt,  that,  however  Justifiable  the  occaaion  might  se«m,  it  was  not 
desirable  under  an^  circumstances  to  moke  a  role  which,  thou^  in  terms  calcnlat«d 
&>T  general  application,  was  purposely  designed  to  answer  tbe  exigency  of  a  particular 

To  this  rule,  so  introduced,  an  objection  has  been  taken  at  your  lordahips'  bar  on 
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acoonnt  of  its  m]i>posed  retraspectlve  operation.  This  objeotioii  do«a  not  iqipoar  to 
have  been  ruieed  iu  the  coart  of  error,  tboagh  incidi'Dtally  mentioDed  in  the  course  of 
the  nrgument  tbere.  Whatever  cuoctuaion  nay  be  adopted  as  to  the  propriety  of  mnk- 
inetbe  rule  at  the  time  and  upou  the  oci-asion  whxajt  waa  issued,  or  as  to  ita  operation 
ai^  effi^vt,  I  am  so  strou^ly  of  opiuiou  ii  was  ultra  c{|^M  of  the  fi-ameta  of  it,  that  I 
think  it  nuuecessary  t«  moke  any  obsen-atioiut  upon  its  alleged  invalidity  on  any  other 
gronud. 

The  idiort  (jnestion  ia,  whether  tlie  legiahktnre,  by  the  SAth  section  of  the  Qneen's 
remembranctir'a  act  (32  and  23  Tict.  c  21,)  has  given  to  a  majority  of  the  barons  of  the 
Conrt  of  Exchequer  the  power  to  determine  whether  it  ia  expedient  that  there  should 
bo  a  riftht  of  appeal  in  a  case  in  which  none  existed  before. 

There  ia  t-o  my  mind  a  sort  ofprima/iii-ie  presumption  against  thia  having  been  Intend- 
ed, arising  from  the  consideration  that  if  t^e  legislature  meant  to  deluj^te  tUeir  power 
in  this  reapect,  a  very  few  phiin  and  simple  words  would  hare  been  anl&ctent  to  eiLpicss 
their  intention ;  hut,  ao  fiir  from  clearly  conveying  their  meaning,  it  is  so  concealed 
nuder  the  laDgnage  the^  have  employed,  that  the  ingenuity  of  the  ablest  counsel  has 
been  talked  to  discover  it ;  and  after  arctimenta  of  great  length,  both  in  this  house  nnd 
in  the  Exchequer  Chamber,  it  is  still  left  in  the  doubt  auu  uncertainty  which  must 
neressarily  tcHiilt  from  the  difierence  of  opinion  which  it  has  produced. 

Clear  and  distinct  laiif^uage  might  have  been  expected  npon  an  occasion  when  the 
l«(islatDre,  having  ample  means  6f  forming  a,  competent  jn<1(^ent  of  the  expediency 
ofaliowing  au  wneal  iu  a  particular  case,  were  about  to  remit  to  the  Judges  of  a  court 
the  discretion  of^uetenniniDg  whether  such  au  appeal  firom  their  own  decisions  ought 
oroiigUt  not  to  be  granted.  Iqulteagree  with  my  noble  and  learned  friendCLordWena- 
leydale)  tlutt  it  is  not  ncceaaary  that  the  power  should  have  been  "  distinctly  and  un- 
equivocally giveo,"  hut  ni'ither  ought  it  to  have  been  left  to  a  doubtful  and  coiycctural 
inference  fnim  equivocal  worde. 

Tlio  whole  argument  is  involved  In  the  construction  of  the  latter  part  of  the  26th 
secti'in  of  the  Queen's  remembrancer's  act — "  And  aLio  froni  time  to  time."  &o.  The 
section  liita  been  read  so  often  that  I  will  not  trouble  the  House  with  it.  The  words  to 
be  priiiuipiiUy  dwelt  upon  are  "process,  practice,  and  mode  of  pleading."  Now  these 
words  "process"  aud  "pleiiding"  are  by  common  consent  dismiBscd,  as  wholly  iliappro- 
priaht  to  ili'scribe  any  proceeding  which  is  to  bo  cariied  on  beyond  the  wiUls  of  the 
court;  and  the  whole  stress  of  the  argument  is  laid  npon  the  word  "practice."  But  as 
this  word  "practice"  (more  cspocialK'  looking  to  the  company  in  which  it  is  found) 
wonid  Iu  its  ordinary  meaning  be  connuc<l,  like  the  other  two  words,  to  the  court  itiiclf, 
it  has  been  uecessary  to  pray  in  aid  of  the  more  extensive  meaning  contended  for,  the 
words  of  the  commoD  law  procedure  act,  1S52,  sectjon  141:^,  repeated  in  the  Queen's 
remembraucor's  act,  section  19,  that "  the  proceeding  to  error  shall  be  a  step  in  the 

The  argument  then  proceeds  thus :  Writs  of  error  being  abolished,  and  appcala  snb- 
stitutcd,  in  every  ease  in  which  error  can  be  brought,  the  proceedings  to  too  court  of 
appeal  are  jiroceedings  in  the  court  below,  aud  become  part  of  the  practice  of  the  conrt. 
Therefore  a  statute  empoweriug  the  judges  of  one  court,  from  which  no  appeal  lies,  to 
assimilate  its  practice  to  another,  from  which  a  right  of  appeal  exists,  necessarily  and 
expressly  cuufera  the  power  to  create  such  an  appeal,  or  the  practice  of  the  two  courts 
would  not  bi!  uniform. 

But  this  argument  appears  to  be  without  foundation  from  the  language  of  the  legis- 
lature oi'  which  it  is  rested.  It  is  to  be  obseri'ed  that  the  words  used  are  not  "the 
proceeding  in  error  shall  be  a  step  in  the  cause,"  but  "the  proceeding  to  error."  It 
would  eertiuuly  be  an  extraordinary  provision  to  enact  that  the  proceedings  in  one 
canrt  shall  be  part  of  the  practice  of  another,  but  not  at  all  to  say  that  every  step  up  to 
the  very  doo-  of  the  court  of  error  shall  be  a  proceeding  in  the  court  from  which  the 
error  prucecda. 

The  wool  "  practice,"  however,  is  said  to  be  a  word  of  wide  extent.  Mr,  Jtistice 
Willes  says,  it  applies  to  "all  the  proceedings  by  which  a  cause  is  brought  to  Judgment 
andexec"'tion;"nndChief  Justice  Erie  «»ye,"ThTOnghout  the  common  law  procedure  act 
and  the  Queen's  remembrancer's  act,  procedure  is  nsed  as  equivalent  to  process,  practice, 
ami  mode  of  pleailiug."  But  the  word  "  procedure"  is  nowhere  used  iu  any  of  the 
enactments  of  the  common-law  procedure  act  or  of  the  Queeu's  remembranccr'a  act. 
It  is  merely  port  of  the  name  by  which  the  first-mentioned  act  is  to  bo  cited,  and  a 
portiou  of  the  title  of  the  latter  act.  The  learned  Chief  Justice's  meaning  must  there- 
tore  be,  that  the  word  "proceijure"  is  uiied  by  the  legislaturo  as  the  description  of  an 
act  which  comprehends  provisions  as  to  process,  practice,  aud  pleading — a  remark 
which,  with  great  deference,  apiicarB  to  me  to  have  no  force  at  all  in  the  argument. 
Mr.  JuHtice  Willes  also  is  not  quite  accurate  in  saying  that  the  word  "  practice  "  is  a 
word  applvinc  "  to  all  the  proceedings  by  which  a  cause  is  brought  to  judgment  and 
exucntiou.''  In  its  ordinary  meaning  it  is  undoubtedly  distinguished  ihim  tho 
"pleadings;"  no  unimportant  part  of  the  proceed iugs  by  which  a  cause  ia  brought  to 
Judgment.    The  learned  Judge  oJso,  placing  no  relianca  upon  the  word  "proces^  and 
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of  course  not  on  th«  word  "pleadioK,"  says,  "bat,  coming  to  'practice,'  poactiM  is  no 
term  of  art."  Here,  attain,  I  must  Mg  leave  to  differ  with  mm.  "Pnctjcv,"  even 
Btanding  bj-  ileelf,  applies  to  a  part  of  the  proceodings  of  a  comt  which  are  anfBcieittlr 

diatinguiahable  from  the  rest  to  be  the  subject  of  books  of  practice,  As  to  Ms  obserra' 
tlon,  tnat  one  of  the  heads  of  snch  a  wort  will  be  the  head  of  "Error,"  that  is  likely 
to  bo  the  case,  because  courts  of  error  have  their  practice  as  well  as  courts  of  orij{iniJ 
jnrisdiction.  A  book  of  practice,  therefore,  without  such  a  heading,  might  be  regarded 
as  imperfect  or  incoraplcte,  but  it  could  hardly  bo  called  "maimed"  {in  the  Tiewof  the 
learned  judge,)  bocaoec  nothing  would  be  cut  off  from  the  histoi?  of  the  practice  of 
the  other  courts,  of  which  alone  upon  the  suppoaition  it  would  promss  to  treat- 
It  may  be  that  the  word  "practice,"  under  certain  oircimiBtanceH,  may  be  as  compre- 
heuBive  in  its  expression  as  the  argument  requires ;  but  It  hardly  seems  a  correct  mode 
of  ascertalniug  Its  meaninE,  in  the  place  where  it  is  found,  t-o  separate  it  from  all  the 
other  words  with  which  it  is  associated,  and  having  thns  detached  it  from  its  qualifying 
context  to  constme  it'by  itseK.  Even  if  the  term  "practice"  might  in  a  popular  sense 
be  taken  to  comiirebend  all  the  proceedings  in  a  suit  Bom  the  beginning  to  the  end,  yet 
when  the  legislature  uses  it  wllb  the  words  "process  and  plewling,"  it  must  have  a 
limited  meamug  assigned  to  it.  And  as  the  practice  of  a  court  is  as  much  distin^ished 
&om  its  process  and  pleading  as  these  portions  of  the  prooeediuKS  are  from  each  other, 
the  word  "practice"  in  such  aconnectlou  cnnuot  be  supposed  to  have  been  intended  (in 
the  words  of  Cbief  Justice  Erie)  "to  include  tlie  whole  of  the  suit  fhjm  the  issuing  of  iii« 
first  to  the  execution  of  the  last  process."  But  attributing  the  moet  comprehensive 
meaning  to  the  word  "practice," it  is  still  the  practice  of  the  Conrt  of  Exchequer  to 
which  the  statute  refers;  it  is  a  proceeding  in  that  conrt  which  is  to  bring  the  parties 
to  the  door  of  the  court  of  error.  The  practice  pointed  at  does  not  advance  a  single 
stop  over  the  threshold  of  the  conrt  of  appeal.  It  is  applicable  to  all  casee  in  which 
a  right  of  appeal  previously  existed,  but  has  no  force  whatover  to  creaW  a  new  right. 
To  give  it  that  efffct  would  be  to  confound  the  distinction  (in  the  words  of  Mr.  Justice 
Crompton)  between  tbo  "machinery  of  the  appeal  and  the  right  of  appeal." 

Tlie  view  which  I  have  taken  of  the  limited  extent  of  the  word  "pi^actice"!]}  the  twenty- 
sixth  section  of  tho  Queen's  remombrancei''s  act  appears  to  me  to  receive  strong  con- 
firmation &om  other  porta  of  the  act.  lu  several  other  sections  appeals  from  the 
revenue  side  of  the  Court  of  Exchequer  ore  specially  provided  for ;  and  it  may  feirly 
be  asked  why,  if  tlie  legislature  iut4;nded  that  there  should  be  an  appeal  in  eases  of 
motions  for  a  new  trial,  s  provision  to  tliis  effect  was  not  expressly  made.  It  is  gen- 
erally considered  to  be  a  sufficient  indication  of  intention  when  (--■-■-   '■-" 

s  necessary  that  the  act  should  con* 

~  exception,  and  cases  of  succession 

and  of  legacy  duty.    *f  et  no  satisfactory  explanation  has  been  given  why  the  legisla- 


tain  provisions  for  appeals  on  special  cases,  bills  of  exception,  and  cases  of 


and  of  legacy  duty.  Vet  no  satistactory  explanation  has  i>een  given  why  the  legisla- 
ture should  have  token  all  tbeeo  under  il»  own  direction,  and,  as  if  proclaiming  its 
incompetency  to  decide  upon  a  question  of  expediency,  should  have  left  tne  only  remain- 
ing cuae  to  be  provided  lor  by  the  delegated  discretiou  of  a  minority  of  the  Court  of 
Exchequer. 

Bnt,  even  limiting  the  view  to  the  section  in  question,  the  whole  frame  of  it  appears 
to  me  to  militate  against  the  construction  which  would  extend  the  power  of  the  barons 
of  the  exchequer  to  a  proceeding  beyond  the  precincts  of  their  own  court.  Besides  the 
compnny  in  which  the  word  "  practico  "  is  found,  both  douses  i)f  the  section  provide 
for  the  exercise  from  "time  to  time"  of  the  powers  which  it  coufers. 

It  has  been  argued,  and  perhaps  correctly,  that  if  the  barons  possessed  the  power  of 
giving  an  appeal,  and  enecuteU  it,  it  could  iioi  be  recalled.    But  this  apjieots  to  me  to 

Kove  tiiat  the  act  could  not  apply  to  sncb  an  in^cvocnble  power,  but  was  intended  to 
oonliiied  to  the  adoption  of  such  provisions  of  the  common  law  procedure  acts  with 
respect  to  proceee,  procticcj  and  pleading  as  might  properly  bo  subject  to  oltoratioD 
"m»m  time  to  time,"  according  to  the  I'esult  of  experience. 

It  was  argued,  that  imlcBe  tne  power  to  eiteuil,  apply,  or  adapt  any  of  the  provisions 
of  tho  common  law  procedure  acts  applicis  (among  otncrs)  to  the  clauses  giving  the 
rights  of  appeal  on  motiuus  for  new  trial,  the  powers  given  by  the  two  clauses  wonld 
bo  coextensive,  and  the  latter  would  be  merelv  a  repetition  of  the  former.  But  it 
appears  to  me  that  the  two  portions  of  this  section  may  bo  distinguished  from  each 
other,  and  that  each  may  have  ttj^  due  effect.  .  Alterations  in  the  proceedings  on  the 
revenue  side  of  the  Conrt  of  Exchequer  having  been  introduced  by  the  act,  some  rates 
would  be  absolutely  required  to  meet  tliis  ntw  state  of  things.  Accordingly,  the  for- 
mer part  of  the  socttou  directs  the  barons  to  make  rules  as  might  seem  to  them  nmsmd- 
ra  and  proper ;  but  t>eyond  those  rules,  which  were  indispensable,  the  legislature,  con- 
sidering tliat  some  of  the  provisioiiH  of  the  common  law  procedure  acts,  and  the  nUes  of 
pleading  already  made  for  the  regulation  of  the  pleading  and  practice  on  the  plea  side 
of  the  courts  might  possibly  be  usefully  applied  to  the  revenue  side;  but  not  having 
the  practical  experience  necessary  to  enable  them  to  make  a  selection  for  themselvea, 
therefore  by  the  lltttec  part  of  this  section  they  leave  i^  the  discretion  of  the  judges 
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to  determine  n-hlch  of  tbeee  prorision!!  and  mles  (if  1107)  it  la  expedient  to  adapt  la 
order  to  pnxluce  unifoiinity  in  the  proceedinca  on  both  aides  of  the  court. 

Mf  uulile  aud  leaiued  fheDd,  Lord  Weuslydale,  anyB :  "  Tho  norda  of  the  latter  part 
of  the  secttou,  auIlioriEiiig  the  chief  baroa  and  baiuua  ftoia.  time  to  time  by  any  rnle 
or  order  to  extend,  apply,  or  inlopt  an  j  of  the  ytoviaious  of  the  nommon  law  proccdnre 
acta,  are  quite  iudepenoent  of  the  clanse  atttnotiting  tbo  application  of  tlie  mles  of 
pleading  and  practice."  Bnt,  with  great  respect,  I  would  observe  that  iu  tbis  portion 
of  the  section  the  sense  is  carried  oil  fVotn  the  nonls  "  and  also  "  coutinuonsly  '"  "'  ~ 


it  will  appear  that  it  is  not  to  any  of  the  proTisions  of  the  common  law  pioccdore  acts 
absoLotely  that  the  power  applies,  but  only  to  sncfa  ns  may  seem  expedient  fur  making 
the  process,  practice,  and  mode  of  pleading  on  the  revenne  aide  of  the  court  aa  nearly 

ofanch 

Woai  ^  _„ 

tnruH,  Tiz,  the  meaning  of  the  word  "  practice"  as  it  Btands  iuthe  act.  I  havealreai^ 
endeavored  to  ahon  that  it  cannot  possibly  apply  to  any  proceeding  beyond  the  court 
itself,  and  that  therefore  those  sections  of  the  common  law  procedure  acta  which  relate 
to  appeals  ore  not  within  the  range  of  the  discretionary  authority  intended  to  be  con- 
ferred by  the  legislature. 

My  lords,  I  have  turlved  at  this  oonclnsion  with  great  relnotance.  It  ia  very  mnch 
to  be  regretted  that  the  Crown  should  have  been  i&prived  of  the  means  of  appealing 
£roin  the  decision  of  the  Conrt  of  Exchequer  n»on  a  qneation  of  national  imiiorUiice. 
I  ahonld  have  been  glad  to  find  some  reason  for  supporting  the  validity  of  the  rule 
issued  by  the  borons,  bnt  I  can  diacover  n 

my  del  . 

LORD  KiXGSDOWN.  My  lords,  the  argument  on  the  first  question  __  , 

tbe  power  uf  the  Conit  of  Exchequer  to  make  the  orders  in  qnestion  has  been  »o 
eDtirely  exhausted  that  it  would  bo  improper  for  me  to^o  into  it  at  auy  length.  The 
Teasons  ossif^ued  by  the  m^ority  of  tbe  Judges  in  the  Exchequer  Chamber  appear  to 
me  to  prepouderato,  and  the  grounds  on  which  my  indgmciit  rest^  are  laid  dowu 
more  clearly  than  I  could  state  them  iu  the  opinion  of  theliord  Chief  Justice. 

Previously  to  tbe  Queen's  remembraucers  act  there  were,  as  I  underatand,  no  means 
of  leviewiug  a  decision  of  the  Coiurt  of  Exchequer  on  the  revenue  aide  except  by  writ 
of  error. 

Under  the  two  acts  of  common  law  proccdnre  of  IS^  and  IS54  there  were  on  the  plea 
side  a  mom  simple  proceeding  in  error  than  by  writ  of  error,  and  alao  the  aevetal  other 
remedies  introduced  by  the  act  of  1854.  There  was,  farther,  the  proceeding  by  hill  of 
exceptions  independently  of  those  acts. 

If  all  the  proceedings  in  error  and  Bpi>cal  applicable  to  the  plea  aido  of  the  court 
were  considered  applicable  to  the  revenne  side,  there  seems  no  reason  why  by  the  act 
of  1864  they  should  not  have  been  extended  to  both  sides.  Tbe  same  obeervation 
applies  to  the  act  of  1859.  Why,  if  they  were  thought  by  the  legialatare  to  bo  all 
applicable,  were  they  not  all  applied  I 

But  instead  of  taking  that  conrse  the  legislature  makes  a  caroflil  selection  of  some 
olauses,  and  omits  others.  With  reference  to  the  particnlat  matter  now  in  question, 
it  omits  the  appeal  from  the  decision  on  a  motion  for  a  now  trial,  aJid  gives,  aa  I  think 
in  Bubatitution  for  it,  the  proceeding  liy  bill  of  exceptions. 

It  has  been  said  that  the  same  relief  may  be  had  by  both  those  modes  of  proceeding, 
but  that  there  are  many  difficulties  In  the  latter  which  are  not  fonnd  in  the  former. 

If  this  bo  BO,  the  Crown  may  have  been  willinp  to  give  the  right  of  rcriow,  sutiject 
to  the  restrictions  which  those  ditBoulties  might  impose,  but  no  further;  but  that, 
contemplating  the  application  of  both  remedies,  the  legislature  should  itself  give  the 
one  and  the  leaat  convniiteat,  and  leave  it  to  the  Court  of  Exchequer,  at  its  discretion 
to  give  or  withhold  the  other,  ia  to  me  quite  inconceivable.  It  may  have  used  words 
so  large  aa  to  compel  as  to  say  that  this  power  is  given ;  but,  if  the  clanae  be  capable 
of  two  constructions,  1  think  that  should  be  adopted  which  is  most  consistent  with 
the  probable  Intention  to  be  collected  from  the  other  claused. 

when  the  words  of  the  tweuty-sixtb  section  are  examined,  it  seems  to  me  that  they 
neither  require  nor  warrant  the  larger  construction. 

The  clause  ia  introduced  for  the  purpose  of  enabling  and  directing  the  Court  of  Ex- 
chequer to  make  mles  and  orders  for  regulating  its  process,  practice,  and  mode  of 
pleading,  with  a  view  to  the  alterations  introduced  by  the  act,  and  to  making  such 
proceaa,  piiictice,  and  mode  of  pleading  as  nearly  as  may  be  uniform  on  the  two  aides 
of  the  court. 

For  thia  purpoee,  and  as  I  understand  it  for  this  purpose  only,  It  may  extend,  apply, 
and  ailapt  any  of  the  proviaiona  of  the  two  acts  of  1652  and  IBM. 

Kead  in  their  ordinary  meaning,  as  applied  to  proceedings  in  the  court  itself,  the 
worda  are  leasoiiable,  consiBtent  with  the  other  provisions  of  the  aot,  and  in  accordiance 
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with  what  is  found  in  tLe  two  itcts  referred  t«.  They  are  consistent  also  with  the  pTo- 
Tision  that  the  ruloB  may  lie  mado  troro  time  to  tiuo,  and  with  the  fuct  that  the  same 
words  which  apply  to  tlie  provisions  of  the  two  acts  are  applied  also,  in  the  exinesHions 
iiumodiately  followiuti;,  to  the  ralee  of  pleadiug  aud  practice  on  the  plea  side  of  the 
court.  1  am  by  no  means  satisfied  that  there  is  anyredimdancy  in  the  lan^age  of  the 
claoBe  thus  coDStmed;  bat  if  there  be,  it  is  not,  in  my  opinion,  sufficient  to  outweigh 
the  objections  to  the  other  coustntctiou. 

What  the  CoMrt  of  Exchequer  iiaa  attempted  by  its  orders  to  do  is  to  aive  to  two 
superior  courts,  the  Exchequer  Chamber  and  the  House  of  Iionls,  jurisdiction  Co  hear, 
aud  to  impose  upou  tliem  the  duty  of  hcariu);  au  apgwal  against  its  decisions,  witii 
which,  except  for  those  orders,  those  courts  would  have  ueitliei  the  duty  nor  tlie  right 
to  interfere. 

Cau  it  possibly  be  said  that  this  is  to  regulate  the  practice  of  the  Courts  of  Exche- 
quer T  All  the  proceediug  which  leiuls  to  the  other  courts,  wAm  thote  olhrr  courts  are  0pm, 
all  the  proceeding  to  oiror,  is  a  step  in  the  cause,  and  part  of  the  practice  of  tbo  court; 
but  whether  the  doort  of  the  other  courts  are  to  be  open  or  not,  surely  is  not  a  ]>oinI  of 
practice  iu  the  inferior  court. 

It  is  said  that  the  legislature  has  already  given  the  appeal  by  means  of  a  bill  of 
oxcci>tiuiia,  and  wliut  is  now  proposed  to  be  done  is  only  to  do  tlie  same  thing  in  a  more 

But  the  answer  to  this  seems  to  me  to  be,  that  the  legislature  bus  given  no  general 
power  to  the  superior  courts  to  review  the  deciiiions  of  lue  Court  of  Exchequer.  It  has 
prescribed  certain  si>oclal  moiles  of  proceeding  by  which  this  may  be  done,  and  has  by 
uceessary  implication  excluded  n there. 

The  law,  liefore  tlie  orders,  said  "the  decision  of  the  Court  of  Exchequer  on  amotion 
-  for  a  new  trial  shall  be  final."  Tho  orders  say  it  shall  not  be  final.  It  is  not  a  new 
mode  of  effecting  au  object  which  could  already  be  attained  iu  adiflerent  mode.  There 
was  DO  niodo  whatever  then  evibaiating  by  whioh  the  decision  now  complained  of  could 
have  been  disturbed.  There  was  a  mode  Ijy  whicJi  the  necessity  of  moving  for  a  new 
trial  uiij-lit  have  been  prevented,  but  that  is  quite  a  diflurent  thing;  and  it  is  not 
because  that  mode  has  lailcd  (no  matter  from  what  cause)  that  the  Court  of  Exchequer 
can  create  a  new  jurisdiction  which  the  legislature  has  not  created,  and  iu  my  opinion 
has  not  authorized  the  Ccmrt  of  Exchequer  to  create, 

Haviu^  arrived  at  this  conclusion  on  the  fii'st  point,  I  think  It  unQeccssary  to  say 
anything  on  the  second. 

Judgment. 
Die  Mencinui,  Apmlis  G°,  1864. 

Whereas  Friday,  the  11th  day  of  March  last,  was  appointed  for  hearing  counsel  npon 
an  npjical  wbei'eiu  her  Majesty's  attorney  Eenera)  is  appellant,  and  Uermaun  James 
Sillcm,  Henry  Berthon  Preston,  Jacob  Willink,  David  Wilson  Thomas,  and  William 
Thompson  Mann,  claimiug  the  Alexandra,  arc  TespondeuCs;  complaining  (upouacase 
settled  and  aignoil  by  thoToni  chief  baron  of  the  Conrt  of  Exchequer,  pursuaut  to  tho 

Srovisiona  of  ^'thci  common  law  piwiednre  act,"  17  and  18  Victoria,  cap.  1^5)  of  a  rale 
ated  the  3tb  of  February,  1864,  made  in  her  M^eaty's  Court  of  Zxchequor  Chamber 
in  tlie  matter  oOui  information  filed  by  her  M^csly's  attorney  general  on  behalf  of  her 
Mt^iesty  in  the  Court  of  Exche^ner  against  the  ahiyi  Alexandra  for  tlio  forfeiture  of  the 
said  ship,  to  which  information  Hermann  James  SiUoin,  Henry  Bertiiou  Preston,  Jacob 
Willinli,  David  Wilson  Tliomas,  and  William  Thompson  Maun  apiieared,  and  thereupon 
claimed  the  said  ship;  and  praying  their  lordships  to  reverse  the  said  decision  of  the 
said  conrt  of  Exchequer  Chamber,  aud  to  give  such  judgment  aud  direction  in  the 
premises  as  to  this  house,  in  their  lordships'  great  wistlom,  should  seem  meet ;  counsel 
were  accordingly  called  iu,  and  n'ere  beam  as  well  on  Friday  the  11th,  as  Monday,  the 
14tL,  and  Tuesday,  tho  IStb  days  of  March  Inst,  when  the  further  consideration  of  the 
said  appeal  n'aa  udjonrned;  and  whereas  this  day  was  appointed  for  the  further  con- 
sideration of  the  said  appeal,  and  dne  consideration  being  had  thoreof,  and  of  what 
was  ofierod  on  either  side  tliereon : 

It  is  ordered  and  adjudged,  by  the  lords  spiritnal  and  temporal  in  Parliament  assem.- 
bled,  that  the  said  rule  or  decision  of  the  said  Court  of  Exchequer  Chamber,  dated  the 
3th  of  February,  1864,  appealed  against,  he,  aud  the  same  is  hereby,  afSrmed;  and  that 
the  said  appeal  be,  and  the  same  is  hereby,  dismissedthis  house.  And  it  is  further 
ordered,  that  the  appellant  do  payor  cause  to  be  paid  to  the  said  respondents  the  costs 
iuciirred  in  respect  of  the  said  ai>peal,  the  amount  thereof  to  be  certified  by  the  cleric 
of  the  Parliaments. 
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Krt  of  Liverpool,  u^  to  all  other  offlcers  of  onr  cnatoms  at  that  port,  and  to  all  persona 
viag  tho  cnstody,  poSBesaloD,  or  coutrol  of  the  vessel  Alexandra,  with  ber  tackle, 
apparol,  iiuiiitnre,  and  materials,  for  os  oi  In  our  behalf,  and  to  all  others  whom  it 

Whereas  yon,  the  said  Edward  Mot;^.  have  seized  to  our  ane  as  forfeited  tho  said 
vessel  Aleiandra,  with  her  tackle,  apparel,  funiitare,  and  jnaterials,  which  by  an  iudeii- 
tnre  of  appraisement  dated  tho  13th  day  of  April,  1863,  returned  into  onr  Court  of 
Exchequer  at  Westminster,  is  appraised  at  the  sum  of  £9,500,  tho  property  whereof 
hath  been  claimed  bj  Hermann  James  Sillem,  Henry  Borthon  Preston,  Jacob  Wilhnk, 
David  Wilson  Thomas,  and  William  Thomi>Bon  Mann,  who  hove  entered  snob  their 
claim  thereto  in  onr  said  court,  and  pleaded  in  discharge  of  the  said  seizure,  and  on  a 
venliot  of  the  conntry  the  said  vessel  Alexandra,  with  hei  fnmitnre,  tackle,  apparel, 
and  materials,  was  found  not  l«  have  been  forfeited;  agd  by  Judgment  signed  in  our 
.  said  court  on  tho  20th  day  of  April,  in  the  year  of  our  Lord  1S64,  it  waa  considered  that 
the  Haid  vessel  Alexandra,  with  her  tackle,  appHrel,  furniture,  and  materials,  be  deliv- 
ered to  the  said  Hermann  James  Sillem,  Henry  Berthon  Freeton,  James  Willink,  David 
Wilson  Thomas,  and  William  Thompson  Mann,  or  to  their  assigns :  We  therefbre  com- 
mand you  and  each  and  every  of  you  that  on  receipt  of  this  our  writ  or  notice  thereof, 
you  deliver  or  canse  to  be  delivered  the  said  vessel  Aleiundva,  with  her  furniture, 
tackle,  apparel,  and  materials,  to  the  said  Hermann  James  Sillem,  Henry  Borthon  Pres- 
toUj  Jacob  Willink,  David  Wilson  Tliomas,  and  William  Tbompson  Mann,  or  to  their 
aaaigna,  or  to  the  bearer  of  this  our  writ,  for  we  will  that  ymi  be  thereof  discharged 
toward  oa  by  virtue  of  these  presents,  WitUMs  Sir  Frederick  Pollock,  Knt.,  at  West- 
minster, the  20th  day  of  April,  in  the  year  of  our  Lord  1864. 

In  pursuance  of  the  foro^ing  writ  the  vessel  was  delivered  to  the  claimants  on 
Monday,  the  26th  day  of  AprU,  1664. 
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APPENDIX  No.  X-VI. 


DEBATE  rS  THE  HOUSE  OF  COlfMONS  OF  FEBRtJARY  23, 

1864,   ON   THE   SUBJECT  OF   THE   SEIZURE  OF 

THE  STEAM  RAMS  BUILDIJTG  FOR  THE 

SOUTHERN  CONFEOBRAOT." 

IFrom  Huuatd'B  Fu-llunentar;  DehiUa,  vol.  113.  paga  9K-1DSI.1 

House  op  Commons,  Fiinutrs  23, 18M. 

VESSELS  KL  TOUSSON  AND  EL  MOKA6SIA — PAPEKB    MOVED   FOR. 

Mr.  SitYMOUB  FiTZGBRALD :  I  rise  to  move  an  Midresg  for— 

"Copies  of  all  coTrespondeneo  between  the  various  departments  of  her  Majesty's 
government,  or  offlcerB  in  her  Minesty's  service,  and  Messrs.  Laird  Brothers,  nMatiug 
to  the  two  irou-ctad  vessels,  the  El  Tonsson  and  El  Mcinassia,  building  by  that  Snn, 
and  seired  by  order  of  her  M^esty's  goveniinent ;  and  of  any  papers  or  correspondenc* 
tJiat  have  passed  between  hei  Miuesty'a  Koverament  and  the  ^vernment  of  the  United 
Slates,  or  their  representative,  Mr.  Adams,  reiatine  t«  the  said  vessels." 

Sir,  I  am  not  insensible  of  the  delicacy  of  the  task  I  have  undertaken  in  oaltinK  the 
attention  of  the  House  to  the  oircomstances  which  are  the  snbject  of  the  notice  I  hove 
put  upon  the  paper.  A  very  few  days  ago,  in  adilressing  this  House  in  reference  to 
some  events  that  have  taken  place,  and  the  conduct  pursued  by  the  cmiscrs  of  the 
American  (jfovumment  toward  our  merchaut  ships,  I  expressed  a  desire  that  nothing 
should  ihll  &om  me  calculated  ia  the  alighest  degree  to  aj^gravate  the  feeling  of  iirita- 
tion  which  I  felt  unhappily  existed  between  the  two  countries.  Sir,  in  the  same  spirit 
I  shall  to-night  call  the  attention  of  the  House  to  that  portion  of  those  transactions 
which  implicate  and  concern  the  conduct  of  her  Majesty^  government,  1  shall  scni- 
pulouslv  avoid,  except  by  an  incidental  allusion  for  the  sake  of  illustrating  the  snli^oct 
ID  tiau^,  referring  to  the  correspondence,  which  we  all  know  was  oddriuised  to  the 
minister  of  the  l^ited  States  in  this  country,  but  which  ho,  in  the  exereise  of  diacT«- 
tiou  and  good  sense,  which,  from  his  first  arrival  amongst  us,  baa  not  ceased  to  charac- 
terize him,  thought  it  best  not  to  present.  T  will  only,  in  passing,  make  this  remark 
apon  that  correspondence,  that  looking  at  the  arrogant  and  almost  insolont  tone  in 
^vhich  it  was  couched,  if  the  writer  bad  desired  to  Snd  out  some  means  of  making  the 
adoption  of  the  policy  he  wished  to  enforce  impossible,  he  would  have  exactly  taken 
'' le  he  did,  and  addressed  a  letter  of  that  kind  tc  ■"' — --'-' — .  _  i^.-.s .. 


a  letter  which,  in  my  opinion,  did  little  credit  to  the  diplomacy  of  the  American  govern- 
ment, and  was  highly  insulting  to  the  dignity  of  tliis  country.  Sir,  1  am  eqnally  awar« 
that  the  honorable  and  learned  gentlemen  whom  I  see  opposite  will  meet  the  motion 
which  I  am  alraut  to  make  by  the  objoction,  that  it  has  reference  to  matters  which  am 
still  the  subject  of  jadicial  investigation.  Well,  sir,  I  am  fully  aware  that  there  is 
great  force  in  that  objection,  bnt  not  in  a  case  like  the  present ;  and  I  will  tell  the 
House  whf.  I  think  that  to  discuss  circumstances  which  are  the  sut^ect  of  judicial 
investigation  is  a  highly  inconvenient  and  very  often  injorious  proceeding;  and  if  we 
were  now  to  discuss  the  question,  whether  these  vessels  were  rightly  or  wrongly  seized 
under  the  foreicn  enlistment  act,  then  I  think  there  would  bo  considerable  foroe  in  the 
objection  which  my  learned  friend  will  urge  against  me.  Bnt,  inasmuch  as  that  is  not 
mv  object  my  desire  being  to  obtain  from  the  government  papers  which  may  show 
whether  before  that  seizore  took  place  the  conduct  of  her  Majesty's  goverment  was 
consistent  with  law  or  not,  then  1  say  the  objection  of  my  honorable  and  learned  friend 
must  necessarily  fail,  and  I  think  the  House  will  not  refrise  me  the  papers  for  which 

Now,  sir,  it  will  be  necessary  for  me,  in  bringing  tho  matter  before  the  Ronse,  shortly 
to  refer  to  the  history  of  the  events  connected  with  these  steam  nuns.  It  appears  ftom 
the  papers  which  I  have  here,  andwhicharettiepapenilaidby  the  American  goremment 

■InUBnUtedv1lbdl«psUhKD.«(M.froniUr.  AdamatoUr,  Sdrard,  FebnuH?  3^  1804,  vol  II.  p,  391. 
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before  both  Hodbcb  of  Con'mre'^  ^^^  ^'-  Aduiu,  having  learned  that  certain  vesaels  of 
a  formidable  kind  were  being  baUt  at  Birkenhead,  attho  yard  of  Meagrg.  Laird  Brotliers, 
addreaaed  Earl  Rnmell  on  the  lltb  of  Jnlf.andaoconipaaiedhiB  letter  with  depositions 
vbich  be  thought  Heened  to  prove  that  tjioae  Teasels  weie  intended  for  the  nse  of  the 
Confederate  States.  And  he  not  only  gives,  as  fer  as  be  can,  tbe  Mleat  depotitions 
within  hlsreachatthattime,bat  be  arm  the  anUeet  upon  ibe  notice  of  Earl  BoMellin 
terms  the  most  forcible;  for  Mr.  Adamsdeaeribed  the  buOdlng  of  these  two  rams  as  being 
regarded  by  the  government  andpeople  of  the  United  States  as  tautainoant  toapartioipa- 
tion  in  tbe  war  b;  the  people  of  Great  Briton  toa  degree  wliich.  If  not  prevented,  oonld 
not  fail  to  endangerthepeaceoftbetno  countries;  andhegiveabini.as&rMheciu],  the 
fiilleat  depositions,  by  which  Ewl  Rossell  is  to  determiae  whether  it  is  in  the  power  of 
the  goTemineDt  to  Interfere  or  not.  This  comiioalcation  of  Mr.  AdaniR,  dated  tbe  11th 
Jnly,  is  followed  by  others  on  the  I6th  aod  25th  of  the  same  month,  and  the  ]4tb  of 
Angnst ;  and  upon  eaeh  one  of  these  occasions  Hr.  Adams  preAents  to  Earl  Rnssell  addi- 
tional deTKMiitions,ealealated  in  hisopiniontopiove&jEarlBnsBell  thatit  isthedaty  ae 
wellas  tne  Interest  of  the  government  to  stop  at  once  the  progrees  of  these  steam  rams. 
Well,  sir,  these  depositions  are  at  onoe  forwarded  by  Earl  Sossell  to  the  proper  qnar- 
ter— to  the  law  officers  of  the  Crown— and  during  the  whole  period  from  tne  lltb  J«Iy 
down  to  the  Ist  September,  thecircnmstanceebroaght  under  the  notice 'Of  Earl  RnsseU 
by  Mr.  Adams  received  the  careinl  oonslderatioii  of  the  law  officers  of  the  Crown,  and 
the  carefiil  attention  of  tbe  responsible  advisers  of  the  Crown.  Now,  the  nait  qneetion 
is,  what  is  the  reBult  of  this  investigation  entered  into  by  tbe  govommeiit,  aseiated  by 
the  law  offlo«ra  of  tbe  Crownl  The  result  is  oommnnicat«d  tiy  Earl  Russell  to  Hr. 
Adams  in  adiepatchof  some  lengtb,  bearing  date  the  1st  September.  I  willnottronble 
the  honse  with  tbe  diepatoh  in  nill,  bnt  there  are  portions  which  it  will  be  neoessary  I 
should  brinff  nnder  notice.  Earl  Rassell,  after  saying  that  he  has  Bnbmitted  the  papers 
dnring  this  long  conrseof  time  to  the  law  officers  of  the  Crown,  states: 

"  In  the  first  plane,  her  Majesty's  government  are  advised  that  the  information  con- 
tained in  the  depoaitions  is  in  a  great  measnre  mere  hearsay  evidencB,  and  generally  that 
it  is  notsnch  as  wonld  show  the  intent  and  purpose  necessary  to  make  the  building  and 
flttin);  oat  of  these  vessels  illegal  tmder  the  foreign  enlistment  act." 

Tbe  dispatch,  referring  to  the  statement  tbat  the  vosbcIh  were  built  for  M.  Bravay, 
of  Paris,  said  that  there  was  uo  legal  evidence  against  M.  Bravay's  claim,  or  to  show 
that  the  ships  were  bnilt  for  an  iUegal  pnrpoflo.  The  noble  lord  then  goes  on  to  say 
that  tbe  responsible  a^ent  of  tbe  cnstoms  at  Liverpool  ofHrms  his  benef  that  these 
veeselfl  have  not  been  bnilt  for  the  confederates,  and  he  concludes  finally  by  saying 

"  Under  these  circnmstanoes,  and  baving  regard  to  the  entire  inenffloiency  of  the 
depositions  to  prove  any  infraetion  of  the  law,  ner  Hj^esly'e  government  are  advised 
that  tbev  cannot  in  any  way  interfere  with  these  vessels."  (Correspondence,  No.  4, 
18M,  p.  12.)  V  r"         •-.  . 

Now,  It  is  perfectly  clear  that  up  to  that  time  Earl  Eussell  had  had  the  fiillest  infor- 
mation given  to  him  by  Hr.  Adams,  and  that  the  decision  of  the  government  and  law 
officers  of  the  Crown  was  that  they  could  not,  with  any  respeot  for  law,  interfere  with 
the  rants  bnilding  at  Birkenhead.  The  house  then  will,  I  think,  scarcely  be  prepared 
to  hoar  that  on  t£e  4th  of  September,  only  three  days  afterward,  the  under  secretary 
for  foreign  affairs,  at  the  direction  of  Earl  Busaell,  wrote  to  the  lords  commissioners  of 
tbe  treasury  to  request  that  these  rams  shonld  he  detained.  What  had  happened  in 
the  meantimet  Had  any  now  information  reached  Earl  Russellf  Upon  that,  sir, 
again  referring  to  this  book,  which  gives  very  full  information  to  Congress  as  to  all 
that  passed — information  which  I  oonld  have  wished  to  have  seen  as  flilly  in  the 
possession  of  the  House  of  Commons— 1  find  tliat  tbe  only  thing  that  had  happened  in 
the  meantime  was  that  Mr.  Adtuns  had  again  addressed  Earl  BnsselL  Ofthatoommn- 
nication,  on  his  part,  Hr.  Adams  gave  flus  deecrmtion.  In  a  dispateh  addressed  to 
Hr.  Seward,  and  dated  the  3d  of  September,  1863,  Hr.  Adams  wrote  i 

"  As  the  case  seemed  donbtfol,  I  concladed  that  the  wisest  course  wonld  be  to  pnt  in 


le  more  remonstrance.  Acoordingly,  I  have  taken  odvanta 
)  great  additional  weight,  ftimished  to  me  by  Mr.  Dndley  ai 
Upon  the  face  of  the  matter  it  appears,  then,  that  having  tl 


The  question  immediately  arises,  was  there  anything  besides  this 
additional  information  presented  to  Earl  BasseU's  mind  which  oansed  this  change  of 
view  t  1  will  point  oat,  presently,  what  was  tiie  opinion  of  the  American  government, 
and  the  statement  of  Mr.  Adama  Unuelf,  upon  tbe  sntjeot.  Bat  the  flrat  qowtion  I  wish 
to  ask  is,  how  it  came  to  pass  that,  not  fisvlDg  any  evidence  irtiBtnrer,  acomding  to 
their  own  account,  to  seise  these  rams,  her  H^eMy's  government  ehonld  have  proceeded 
to  detain  themf  1  wish  Oiem  to  point  ont  to  me  under  what  act  of  PMliament  or  by 
what  authority  it  was  done;  and  bow  it  was  that,  having  waited  dnrlngthe  wbol^ 
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month  of  September  witbont  eetzing  the  i 
legal  iUTeatiKatioii,  thej-  proceeded  to  detoi: 
the  latji^agu  iii  wbicb  it  was  done.  What  is  the  flnit  annoniiceiDeiit  made  to  Mesaia. 
Laird  aa  to  the  stoi)piD)j  oftheramsl  It  ie  in  a  letter  signed  by  G.  A.  Hamilton,  dated 
September  9,  1863,  and  it  aunonnced  to  them  that  tbo  veseels  would  not  hu  permitted 
t<i  leave  the  Mersey  till  aatisfactorj  evidence  could  be  given  of  their  destination,  or, 
at  least,  until  the  iuquiriee  which  were  l>«iug  prosecuted  to  obtain  sncb  evidence  Bhould 
have  be>en  hrougbt  to  a  cuuclusion.  [The  attorney  general:  Hear,  hear.]  The  honor- 
able and  learned  gentleman  will  have  an  opportouity  of  giving  an  answer  which  will 
convey  something  more  definite  to  the  honse  than  that  cheer.  Is  it  a  principle  of  the 
English  law,  in  tue  enforcement  of  a  highly  penal  statute,  not  to  proceed  according  to 
the  reqnirementa  of  the  8t«.tiite,  not  to  p*t  those  implicated  upon  their  trial,  not  to  pat 
the  whole  circumstAnces  of  the  cose  nnder  a  conrse  of  legal  investigation,  but  to  say : 
"We,  by  the  iirerogstive  of  the  Crown  and  the  act  of  the  executive,  will  take  caiethat 

Ginr  vessels  sliall  not  leave  the  Mersey  till  you  have  proved  to  ns  that  you  are  engaged 
on  innocent  transaction,  or  until  some  roving  commissioners  thi^t  we  have  about  the 
world  may  have  returned  and  reported  that  they  have  no  evidenoe  to  give  us  on  the 
gnbject  1 "  One  of  the  most  remarkable  things  in  reference  to  this  matter  is,  that  tbo 
government  have  announced  that  they  have  no  sound  ground  to  go  upon.  What  is  the 
whole  course  of  their  proceedings  with  Mr.  Laird  from  the  let  of  Beptemher  to  the  time 
when  the  vessels  were  eventunlly  seized  f  Notwithstanding  what  has  been  said  by  tho 
noble  earl  in  anotber  place,  that,  on  the  3d  of  September,  ho  directed  those  vessels  to 
be  seized,  I  believe  there  must  bo  some  error  as  to  the  dat«,  fur  I  cannot  conceive  it 
possible,  if  the  noble  earl  directed  the  under-secretary  of  state  to  write  to  the  lords 
commissioners  to  stop  the  rams  on  that  day,  that  he  would  have  the  vessels  stopped  on 
that  day,  he  would  have  done  so  without  giving  the  sUghtest  notice  to  Messrs.  Laird 
that  this  interference  was  impending,  and  he  would  have  allowed  a  friendly  note  to  be 
written  to  Messrs.  Laiid,  asking  them  to  fHimish  her  Miyesty's  government  with  iufor- 
matioQ,  with  as  little  delay  as  possible,  on  whose  account  these  vessels  were  being  built; 
for  alett«r  was  writton  to  Messrs.  Laird  in  these  terms:  "Lord  Busaell  is  led  to  nnder- 
fltaud  that  while  you  ore  not  in  a  position  to  volunteer  information,  you  would  furnish 
It  upon  oEBoial  application."  [&&.  Layard:  Hear,  hear.]  It  is  all  very  well  for  the 
honorable  gentleman  to  cheer,  but  the  question  is,  was  not  that  letter  written  at  the 
very  moment  the  government  was  directing  a  proaecutiouT  and  yet  they  did  not  tell  the 
Messra.  Laird  that  the  information  which  thev  were  ready  to  give  might  be  nsed  againat 

XI J i_i. ..J L._i. L_i__  -t^j,  prepared.  ""'  ' *  ""      " — 

y  Messrs.  Laii 
they  were1>ui1  ding  these  rams  wa«  M,  Bravay,  of  Paris,  and  that  they  were  intended 
for  the  Pnsha  of  Egypt,  they  could  only  have  made  an  apphcation  to  M.  Bravay  to 
purchase  them  themselves,  on  a  conviction  in  their  minds  that  his  title  to  them  could 
bepruved.  Tbeysaidthat  they  werogoingtodetain  the  rams  and  to  institute  a  prosecu' 
tion,  because  they  were  convinced  that  the  vemels  were  inteuded  for  the  ooniederato 
government;  but,  in  the  same  week,  they  applied  to  M.  Bravay  to  sell  them  to  the 
English  government  This,  however,  was  not  a  solitary  applioation.  Long  after  they 
hod  determiued  that  these  vessels  must  he  detained,  the  government,  through  the  chief 
constructor  of  the  navy,  at  Liverpool,  proposed  to  buy  them  of  Messrs.  Laird.  The 
i«ply  that  was  given  to  Hr.  Reed  was,  that  they  must  have  some  better  authority  for 
entering  into  the  negotiations,  and  thereupon  an  authority  &om  the  admiralty  to  ne- 
gotiate the  purchase  was  producwl  by  him.  Thus  the  very  government  which  tried  to 
purchase  the  rams,  on  the  ground  that  those  who  were  represented  to  be  the  real  owneia 
were  the  owners,  during  the  whole  month  of  September  and  up  to  the  27th  of  October, 
never  turned  one  moment  from  the  position  they  had  token,  that  they  would  detain 
the  rams  until  satisfactflrv  evidence  of  their  destinatiou  was  given  them.  There  is  a 
remarkable  letter  of  Earl  Kussell's,  dated  tho  lllh  September,  1863,  which  conclusively 
proves  that  the  noble  earl  persisted  in  his  intention  to  detain  these  rams  long  after  ha 
was  convinced  that  the  story  told  by  M.  Bravay,  that  they  were  ordered  by  him  fbr  the 
Fosha  of  Egypt,  was  true.  Writing  to  Mr.  Adams,  the  nobleearl  said  it  was  important 
to  show  that  the  iron-clods  were  nM  intended  for  the  Pasha  of  Egypt,  and  he  went  on 
to  say  that — 

"  In  respect  to  the  Egyptian  govranment,  it  was  only  on  the  5th  instaut  that  her 


them  in  an  information  which  wis  being  then  prepared.    But  that  is  not  all.     Her 
Majesty's  government  having  been  informed  by  Messrs.  Laird  that  the  person  for  whom 


Majesty's  government  received  a'  dispatch  from  Mr.  Colquhoun,  her  M^esty's  consul 
eener^  in  Egypt,  wliich*iB  conclusive  on  the  suttjeot.  It  was  reported,  on  the  38th 
Augnst,  that  M.  Bravay^a  French  sul^ect,J]ad  stated  to  Ismail  Pasha  that  the  ordets 

avay  seems  to  have  aske(~ 
lessor,  and  to  pnrchase  thi 
account ;  but  Ismail  Pashi 

ttie  Emperor  of  China,  tbi 
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August,  that  M.  Bravay,  i.       ____,  . 

were  siven  when  said  Pasha  was  last  in  Paris,  and  M.  Bravay  seems  to  have  asked 
Ismail  Pasha  to  fiilfill  the  verbal  agreement  of  his  predecessor,  and  to  pnrchase  the 
vessels  on  which  M.  Bravay  has  paid  a  very  large  aom  on  account ;  but  Ismail  Pasha 
refhsed  to  purchase." 

Earl  Russell  went  on  to  say : 

"From  this  example,  and  that  of  the  vessels  built  fin-  ttie  Emperor  of  China,  the 
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Tomels  which  Captain  Sherard  Oabome  took  ont,  tho  president  nill  gather  how  neces- 
sary It  in  to  be  dispassioiuite  aud  care^  !□  iuqoirieB  apoD  aobjectB  no  grave  as  this." 

That  dispat4:h  cither  meaiit  that  Mi.  ColquhoQii'B  ^patob  yiaa  coDoliiHive  that  M. 
BTavo;  woh  the  owner  of  the  TesBele,  or  that  the  statement  of  Mi.  Colquhoou  proved 
Batisfactorily  that  the  stoiy  of  M.  Biavay  was  not  correct.  Bat  how  covild  it  prove  the 
latter,  when  the  only  contradiction  was,  that  iHmaii  Pasha  had  refuned  to  mlQll  the 
contract  which  hie  piedeccBBOr  had  entered  into  T  I  appeal  to  the  house,  lookisK  to  the 
two  Btateuientfl  side  by  side,  to  the  case  of  tlie  Teflsels  ordered  by  M.  Bravay,  and  of  the 
■sessels  ordered  by  Captain  Sherard  Osborne  for  the  Emperor  of  China,  which  Toaaela 
■were  univeraally  said  to  be  int«nded  for  the  Confederate  States,  is  it  uot  perfectly  clear, 
irom  the  dispatch  of  Earl  EnoseU,  that,  at  the  time  it  was  written,  on  the  11th  of  Sep- 
tember, the  noble  lord  believed  that  tlie  story  of  M.  Bravay  was  ^ue,  or,  at  any  rate, 
that  it  was  tme  that  Hr.  Laird  had  bnilt  those  vessels  fur  M.  Bravay  on  the  distinct 
understanding  that  they  were  intended  for  the  Fasba  of  EgyptT  How  came  it  that 
when  the  law  provided  a  distinct  conise  of  action,  if  the  govenunent  had  a  just  suspicion 
that  the  foreign  enlistment  act  bad  been  violated,  and  it  was  their  duty  to  proceed 
to  seize  the  vessels — how  came  it  that,  not  having  evidence  sofflcient  to  Justify  their 
aeizore,  they  proceeded,  in  the  absence  of  ali  evidence,  to  detail)  the  rams  t 

But  the  qnestion  remains,  what  passed  to  lead  to  this  sudden  ohauge  of  opinion  on 
the  part  of  the  noble  earIT  That  has  been  answered  by  a  dispatch  m>m  Au.  Adams 
himself,  a  dispatch  addressed  to  Ur.  Seward,  and  dated  September  8, 18S3.  It  states 
that— 

"At  tbe  last  moment  on  Satnrdi»,  T  sent  a  dispatch  by  the  ordinary  mail  oont^n- 
in^  a  lopy  of  a  dispatch  &om  Earl  Hnssell  to  me  of  the  4th  iustant,  just  then  put  into 
iny  hanile,  signiiying  that  the  decision  of  the  government  announced  in  his  previous 
note  of  the  IsC  instant  hod,  nnder  the  effect  of  my  uot«s  on  the  3d  instant,  been  snb- 
"  jecled  to  'reconsideration.'" 

There,  sir,  ia  the  secret  of  the  whole  matter.  The  real  truth  is,  that,  while  using 
hwguoge  milder  than  that  of  the  officials  at  Washington,  Mr.  Adams  had  yet  used 
language  so  forcible  as  almost  to  be  menaoing,  and  in  his  dispatch  of  the  3d  of  Septem- 
ber, couched  in  tho  most  temperate  language,  the  American  minister  pointed  out 
distinctly  that  the  event  of  the  rams  leaving  the  Mersey  and  inflicting  injury  on 
American  commerce  wonld  infallibly  lead  to  a  war  between  this  country  aud  the 
United  States.  [Hear,  bear,  &om  the  ministerial  benches.]  1  scarcely  know  what 
honorable  ^ntlemen  are  cheering  at  when  the  statement  I  moke  is  this,  that  the  gov- 
emment,  without  having  any  legal  authority,  and  baviug  stated  that  they  had  no  legal 
authority  to  atop  these  rams,  yet  nnder  the  pressure  of  a  menace  held  out  that  war 
would  ensue  if  they  did  not  stop  them,  proceeded  to  take  that  course.  [Mr.  Xhmlap : 
Hear,  hear.]  Is  that  the  statement  which  the  honorable  member  oheersT  Is  it  that 
we  should  have  a  government  who,  having  themsolvee  announced  that  they  hod  no 
legal  authority  for  Uie  ac^  yet  in  spite  of  the  law  seized  the  property  of  a  British  sub- 
ject, because  they  were  told  by  tho  representative  of  another  power  that  if  they  did 
not  do  so  conBcquencea  wonld  be  serious  t  I  do  not  think  that  such  will  be  the  feeling 
of  the  hoose  generally,  still  leas  of  tho  cunntry.  I  can  say,  with  truth,  that  thero  is  no 
man  who  would  more  deprecate  any  difference  or  hostility  between  this  country  and 
the  United  States  than  myself  I  believe  that  such  a  war  wonld  be  a  fatal  war,  and  a 
most  nnnaturoi  war,  and  I  hope  I  may  never  live  to  see  the  day  when  it  is  entered 
upon ;  but  if  1  am  to  be  told  that  the  English  Koveiiuneut,in  order  to  avoid  such  a  war,  is 
to  transgress  the  law  and  seize  tbsproperty  of  a  British  subject  without  any  jnatificatiou, 
then  I  say  that  I  will  never  approve  the  conduct  of  a  minister  who  would  take  such  a 
conrse ;  but,  on  the  contrary,  am  prepared  to  accept  any  coneeqnenoes  than  pursue  such 
a  line  of  poUcy. 

I  ask  the  honse  to  give  me  these  papar^  to  enable  tbe  public  and  this  house  to  judge 
whether  the  government  have  done  their  duty,  whether  they  have  overstepped  tho  law, 
whether  they  have  strained  the  law,  &nd  if  so,  for  what  reason  and  under  what  oircum- 
Btances  it  has  been  done.  The  honorable  and  learned  gentleman  opposite,  I  am  told, 
wiU  decline  to  give  the  papeiB  on  the  ground  that  they  refer  to  matters  still  under 
judicial  investigation.  I  have  already  said  that,  if  the  question  of  the  legality'  of  tho 
seizure  of  these  rams  was  the  question  involved  in  my  motion,  I  should  admit  there 
was  force  in  tho  objection ;  but  that  is  not  the  ground  I  take.  My  ground  is,  that  the 
motion  does  not  relate  to  matters  which  are  the  subject  of  judicial  investigation,  but  to 
Uie  legality  of  tbe  preceding  steps  of  the  govenunent  in  detaining  the  lams.  I  take  still 
higher  ground.  I  think  that  in  the  interests  of  Justice  these  papers  should  bo  produced. 
There  is  nothing  for  which  tho  people  of  this  country  are  more  remarkable  than  their 
respect  fertile  law.  There  is  only  one  thing  ccfwhidi  they  ought  to  be  still  prouder,  and 
that  is,  that  witia  aiH  th^  respeot  for  the  law,  there  has  always  existed  in  every  class  a 
feellngofjealoasyofthepowersof  tbe  executive  ever  being  BO  strained,  or  the  taw  ever 
bcdng  ao  overstepped,  as  to  iqj  nre  the  interests  <»  endanger  the  privileges  or  rights  of  even 
Uie  meaneet  of  ner  Majesty's  enlfjeots.  And  if  I  am  told  that  this  question  is  now  under 
judicisJ  investigation,  let  us  look  at  the  ease  of  the  Alexandra,  and  see  what  is  tlu 
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eonrse  of  Jailfcfol  invGstigatioD  in  this  conntry.  It  meann  inTestigation  that  may  last 
for  years.  In  this  very  cajte  the  goTemment  began  the  investigation  in  Jnly;  they 
detxined  the  shipa  early  in  September,  and  they  vere  seized  in  October;  bat  it  was  not 
ttntil  Febmary  that  the  alighteet  eten  was  taken  to  bring  the  ease  t«  trial.  It  is  only 
trithiii  a  short  time  that  MesBrs.  Latrd  have  been  informed  that  on  ioformation  has 
been  filed  against  them;  and  it  woold  probably  be  the  duty  of  the  goyemment  to  send 
a  comnuseion  abroad  to  taha  evidence  in  support  of  their  information.  Taking  eveiy- 
thiug  into  accoant,  it  will  probably  be  the  end  of  the  year  before  the  oaee  can  be  sent 
for  judicial  investigation.  And  is  the  Honse  of  Commons  to  be  told,  upon  a  question 
-where  tb«  government  have  overstepped  their  autliority  and  violated  the  aentroUty 
-which  they  profe«s,  that  they  innst  wait  tno  years  for  information,  becanse  the  qnestloa 
-wna  nnder  judicial  investigation!  8noh  a  reply  can  80ty:i;e1y,  I  think-^be  re^ardsd  as 
satisfactory.  I  have  limited,  in  order  that  there  may  be  the  le«s  diflfiiulty  in  giving 
the  information,  my  motion  to  two  particnlat  sabjects,  one  being  tho'corraBpondonce 
-which  has  passed  betwRen  her  Majesty's  government  and  the  Messrs.  L«ird  -with  regwd 
to  those  vessels;  and  why  on  earth  the  government  shonld  decline  to  prodnoe  that 
part  of  the  correflpondence  I  cannot  nndeistaud.  All  the  letters  of  the  government  are 
in  the  hands  of  Sir.  Laird,  who,  of  conrse,  has  copies  of  their  own  to  the  government, 
and  he  has  only  to  send  tbem  to  the  newspapers  to  have  them  nnbliahed  at  once ;  and  • 
I  do  not  see  why  the  Honse  of  Commons  slionld  not  have  placed  in  their  possession  an 
anthoritatjve  version.  The  other  papers  I  reqntre  are  the  oorreepondence  between  her 
H^esty'g  government  and  the  representative  of  the  American  government.  I  think  I 
see  a  copy  of  that  correspondence  on  the  knee  of  the  honorable  member  for  Bradford, 
(Mr.  Forater,)  and  half  adosen  honorable  gentlemeli  have  copies.  The  principal  latters 
have  been  published  in  every  newspaper  in  the  United  States ;  soma  have  been  quoted 
it)  the  ne-irspapeiB  here;  and  why  should  the  House  of  Commons  be  prevented  from 
iDqttiting  into  the  conduct  of  the  government  by  the  withholding  of  papers  which  ai« 
already  m  print  I  Upon  these  grounds,  I  hope  the  honse  -will  enforoe  the  production 
of  the  papers,  and  then  we  shall  see  whether  her  Mi^esty's  government  have  or  hAve 
not  act«d  in  thaf  ■  ■  ■     •  ■-  ■^' -■    -■■     ■"•-.. 

Mr.  Hors&ll  si 

Motion  made,  and  qnestio 

The  Attorkky  General.  Sir,  my  honorable  Mend  does  not  he«itate  to  admit  that 
he  is  sensible  of  the  existence  of  some  force  in  the  objection  to  hia  present  motion 
founded  on  the  fa«t  that  this  cose  is  the  sabject  of  Jadicial  investigation,  but  be  seems 
to  think  that  he  will  be  able  to  evade  that  difflonlty  by  limiting  the  acope  of  the  inqniiy 
to  the  conduct  of  her  Majesty's  government  antecedent  to  the  seiznre  of  these  vessels. 
He  is  of  opinion  that,  the  papers  for  which  he  asks  having  been  produced,  the  House  will 
be  in  possession  of  aU  the  information  which  is  necessary  in  order  to  enable  them  to 
form  a  Judgment  as  to  whether  the  government  have  or  have  not  in  this  matter  done 
their  duty.  Now,  by  the  very  limitation  which  my  honorable  friend  has  made  in  the 
terms  of  his  motion,  he  himself  clearly  admits  that  he  knows,  and  that  the  Honse  mnst 
be  well  aware,  that  to  ask  for  all  the  papers  in  the  hands  of  the  government — which 
would  place  honorable  members,  as  well  as  the  oonntry,  in  a  position  really  to  understand 
the  grounds  of  the  action  which  the  government  have  taken — wonld  be  directly  to 
interfere  with  the  administration  of  jnstico  in  this  cose,  and  to  make  the  Honse  of  Com- 
mons instmmentaliu  facilitating  the  objects  in  thetr litigation  against  the  government  of 
private  claimants,  who  doubtless  would  And  it  verv  convenient,  by  means  of  such  a 
motion  as  this,  to  get  behind  the  scenes  and  possess  tnemsolveA  of  all  the  iaformation  in 
th^  hands  of  the  government,  so  as  to  enable  them  to  defeat  its  cs^e,  if  poeeiblo,  however 
just  it  might  be.  Why,  such  a  thing  was  never  heard  of  ae  that,  while  a  case  was  wait- 
mg  for  tnal,  the  government  or  any  other  litigant  party  should  be  called  upon  to 
produce  all  the  materials  in  their  posBesaion  irom  which  a  sonnd  and  correct .indgmant 
coidd  be  formed  in  justification  of  the  conrse  they  have  adopted.  My  honorable  friend 
says  his  object  is  to  obtain  the  production  of  papers  which  would  enable  the  Honse  to 
know  whether  the  government  has  done  its  duty,  at  the  same  time  tliat  he  is  well 
aware  he  does  not  move  for  those  papers,  -withnnt  which  a  ffdr  decision  cannot  be  wrived 
at  on  the  subject.  He  wishep,  in  short,  not  for  the  case  of  the  government  but  for  the 
production  of  fragmentary  and  garbled  eTtraots,  consisting  in  -(nat  of  docnments  which 
nave  passed  between  the  government  and  Mr,  Adams,  and  which,  though  I  think  there 
will  be  no  advantage  in  toying  them  on  the  the  table,  yet  we  are  ready  to  produce, 
altliongh  they  will  not  put  the  House  in  a  position  to  form  a  correct  judgment  on  the 
merits  of  the  case.  But  my  honorable  friend  also  wanta  to  have  the  correspondence 
which  passed  between  the  government  and  Messrs.  Laird,  the  constructors  of  these  ves- 
sels, and  who  are  now  in  part  claimants  of  them  ;  and  ho  asks  for  that  correBpondeiioa 
without  the  other  documents  showing  the  gronnds  on  -which  the  government  acted, 
Dotwith standing  the  professions  of  openness  and  candor  made  in  that  correepondenoe. 
The  prodaction  of  those  letters  alone  wonld  be  tcmtamonnt  to  laying  on  the  table  of  ttm 
House,  by  the  authority  of  the  govemnient,  -that  which  is  not  the  case  of  the  govenl- 
tuent,  and  wonld  really  not  eitable  the  House  to  understand  why  the  government  ware 
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take  the  step  the^  did  of  «eUmg  tjie  TMR«la  on  their  own  respooMbility ,  beia^  pcepared  . 
bereoftei  to  Jostify  thitt  conrae  at  the  proper  time  ftod  proper  place.  My  honorable 
irieud  oall«  upon  ua  to  do  the  vezy  thing  he  said  he  would  not  to  do,  namelf  ^  to  rebcanie 
OQT  Daae  to  the  Hoiue ;  and,  in  the  dbawiae  of  inatcciala,  he  at  the  aame  time  tries  to 
persuade  tlie  Hooae  that  Eart  BiiMell  and  the  goremmeDt  noted  ou  grounds  uot  narrant- 
ed  by  law  and  under  the  indnence  of  lepieaentatioDS,  almost  of  a  ntenacing  tone,  mode  1^ 
III.  Adame. 
The  BouM  will  excose  me  if  I  follow  my  honorable  friend  only  partially  ii 


the  11th  of  Jul;  Mr.  AdaniB  sent  to  Earl  Boaaell  a  letter  repreaenting  the  a^air  to  be 
of  grave  Lmportunoe,  and  urging  the  goremment  to  fulfill  their  profcsBiona  of  nentrality 
and  execnte  the  law  by  pieventiuE  the  departure  of  the  Teasela  in  queetinii.  I  ask 
the  House  whether  any  person  could  blame  Mr.  Adams,  or  the  repreaentative  of  any 
foreig^n  uatiou,  Ibr  orging  a  niatt«rof  that  deecription  in  the  most  preaBing  and  sr'  — 
manner  on  the  attention  of  the  government.  In  this  ease  the  matter  was  prou 
urged  by  the  minister  of  the  foreign  conntry  most  interested  iu  it,  if  his  beliHf  ti 
out  t«  be  oorreot;  and  are  we  to  be  told  that,  beeause  his  expressions  might  in  certain 
instanoes  overstep  that  moderation  which  is  always  desirable  in  questions  of  this  kind, 
we  ought  to  deviate  one  inch  from  doing  our  own  duty,  or  in  any  way  abstaiu  from 
redeeming  uur  own  profeesious  of  hone«t  neutrality  I  What  would  have  beou  said  if 
the  United  Statee,  to  whom  we  applied  to  enforce  their  own  foreign  enlistment  act 
during  the  war  with  Bossla,  had  turned  round  and  said  that  they  would  not  enforoe  it 
beoanae  it  was  Great  Britain  that  asked  it  to  be  done  f  Should  we  have  thoiwht  such 
a  course  consistent  with  the  dignity  of  that  country  or  with  the  honesty  nrits  pro- 
fnsion  of  neutrality  1  Undoubtedly  it  is  t^e  right  of  a  forelcn  state,  injured  by  pro- 
ceedings of  that  deecription,  to  represent  tbe  injury,  and  to  c^  ou  a  friendly  power  to 
enforce  the  laws  and  observe  tbe  obligations  of  neutrality;  and  it  is,  I  venture  to  say, 
the  dnty  of  that  power,  not  overstepping  the  limits  of  its  own  laws,  but  acting  ftJly, 
firmly,  boldly,  and  courageously  up  to. the  extent  of  those  limits,  loatttind  to  the 
representation  made  to  it,  and  to  put  its  laws  iu  force.  What  was  tliis  caseT  Here  are 
ships  of  that  formidable  character,  which,  even  according  to  the  ^'iuw  taken  in  tbe 
Conrt  of  Exchequer,  iu  the  recent  case  of  the  Alexandra,  by  one  of  the  Judges  not  in 
&vor  of  the  Crown,  are,  if  intended  for  the  confederate  government,  contrary  to  our 
enliatmeut  act,  and  capable  of  doing  the  most  extensive  mischief  to  the  commerce 
of  the  United  States  the  moroent  they  pawed  beyond  the  limite  of  our  waters. 
The  cliarBcter  of  the  shipe  was  patent  and  known,  and  the  only  question  was,  whether 
they  were  intended,  as  Mr.  Adams  believed,  for  the  confcckerate  government.  Wliat 
was  the  course  taken  by  her  M^esty's  govemmentf  They  desired  to  have  such 
evidence  as  would  justirj-  them  in  acting  as  would  produce  a  couviction  in  their 
own  minds  of  the  truth  of  the  facts  alleged,  and  as  they  could  produce  iu  a  court  of 
justioe.  The  depositions  forwarded  to  the  goverumeut,  though  containing  some 
matter  which  was  properly  evidence  and  capable  of  being  piodnccd  iu  a  court  of 
Justice,  contalne<l  more  that  was  not  oapablo  of  being  so  produced  ;  aud,  ou  the  whole, 
it  did  not  appear  to  the  govenunent  proper  then  to  treat  the  veeaels  us  liable  to 
confiscation.  That  decision  was  announced  to  Mr.  Adams  on  the  Ist  of  8epteml>er. 
Jt  is  said,  Iiowever,  that  Mr.  Adams,  on  the  3d  of  Septenil>er,  repeated  his  instances, 
and  that  on  the  4tb  an  order  wan  given  to  detain  these  vessels,  or  to  prevent  theiu 
troai  leaving  the  port  of  Liverpool.  That  order,  however,  whs  uot  the  result  of  a 
decision  adopted  by  the  goveniment  ailer  tbe  receipt  of  Mr.  Adams's  letter  of  the  3d 
of  September,  bat,  as  stat«d  iu  another  place,  of  a  decision  arrived  at  previously.  Tlie 
honorable  gentleniau  asks  whether  any  new  information  reached  Earl  Kussell  in  the 
meantime.  That  is  Jast  the  one  thing  contained  i[i  the  papers  oskeil  for  by  the  hon- 
oroble  gentleman,  and  which  we  do  not  mean  to  tell  him,  but  be  may  be  sure  that  the 
government  had  grounds  for  what  they  did.  They  were  themselTes  during  the  whole 
period  actively  prosecuting  inquiries,  and  information  reaohed  the  gorennueut  which 
determined  the  mcasBres  they  took  at  every  stage  and  evely  step.  The  honorable 
gentleman  asks  what  right  the  government  had  to  detain  the  ships,  [Mr.  Seymour  Fitz- 
gerald: Hear,  hear II  The  honorable  gentleman  cries  "  hear;"  but  I  do  uot  hesitate  to 
say  boldly,  aud  in  the  face  of  the  conntry,  tliat  the  government,  on  their  own  respun- 
Btbility,  detained  them.  They  were  prosecuting  inquiries  which,  though  impenuct, 
left  on  the  mind  of  the  government  strong  reasons  for  believing  that  the  result  might 
prove  to  be  that  these  ships  vion  intended  for  an  illegal  purpose,  and  that  if  they  left 
the  country  the  law  woold  be  violated,  and  a  great  injuiy  done  to  a  friendly  power. 
The  government  did  not  seise  the  ships,  they  did  not  by  any  act  take  possession  of  or 
interfere  with  them,  but  ou  their  own  responsibility  they  gave  notice  to  the  parties 
interested  that  the  law  should  not  be  evaded  until  the  pending  inquiry  should  be 
brought  to  a  conclusion,  when  the  govermnent  would  know  whether  the  iuquirj-  would 
remit  in  aflbrding  oonclnsive  giAunds  for  seizing  the  sliipe  or  not.    If  any  other  great 
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crime  or  mtiebief  werB  in  progreBB,  eonld  it  be  donbted  that  the  ffovemment  -would  be 
jtiMlfled  in  t«kuig  steps  (o  prevent  tbe  evaaion  from  jnstice  of  tie  person  -whose  con- 
dnct  wss'nnder  investigation  nntil  the  completion  of  the  inqniryf  In  a  criminal  case, 
we  know  that  it  is  an  ordinarj  conrse  to  go  before  a  magistrate,  and  some  infonnatioa 
is  taken  of  a,  most  imperfect  cbaracter  to  jtutifj  the  ac-cused's  committal  to  prisou  for 
i^«i  »v<.  ..^.n-^f  being  remanded  ftom  time  to  time.  That  course  cannot  be  adopted 
3B  of  vessels  of  this  description.    The  law  gives  no  means  for  that,  aod 


trial,  the  prisoner  being  remanded  ftom  time  to  time.  That  course  cannot  be  adopted 
in  cases  of  seiznresof  vessels  of  this  description.  The  law  gives  no  means  for  that,  aod 
tfaerefbie  it  is  that  tbe  govemmeDt,  on  their  own  responsibUity,  most  sot  and  have 


acted  in  determining  that  what  had  taken  place  with  regard  to  tbe  Alabama  shonld 
not  take  place  -with  respect  to  these  ships  that  they  shonld  not  slip  out  of  the  Mereey 
and  join  the  navy  of  the  belligerent  power,  contrary  to  our  law,  if  that  were  the  jnten- 
Hoii.  nntil  the  inqniiy  in  progress  shoo  Id  be  BO  far  brought  to  a  conolosiou  Rstotmablethe 
govrmluent  tojudge  whether  the  ships  were  realty  intended  for  iunoceut  purposes  or  not. 
Then-  Is  all  the  distinction  in  the  world  between  giviug  a  notice,  which  had  the  effect 
of  detaining  tbe  vessels  on  the  responsibility  of  the  government,  and  seizing  them; 
for  the  lat^r  tbe  gnvemment  desire  never  to  dn,  nntess  on  snch  evidence  as  wonld 
clearly  ^stify  tlie  scisure.  In  point  of  fact,  this  detention  has  been  neither  more  uor 
less  than  an  announcement  to  the  builders  that  the  ships  were  under  tbe  BQTveillanoe 
of  the  government,  and  that  if  any  attempt  were  made  to  withdraw  them  suddenly 
from  the  river,  tlie  govemment,  on  their  own  responsibility,  woold  take  the  necessary 
measures  to  prevent  it.  Practically,  this  made,  diirins  the  time,  no  difFereQce,beeBnBa 
the  ships  were  incomplete,  and  the  moment  had  never  been  reached  when,  even  accord- 
ing to  the  statement  of  builders,  they  were  actually  stopped  or  detained  before  tbe 
sebure  took  place.  On  the  9th  of  September  Sir,  Layaiil  wrote  to  Mr.  Hamilton,  of 
the  Ireasory,  that  the  ships  were  not  to  oe  allowed  to  leave  the  Mersey  until  either  satis- 
factory evidence  of  their  dcBtination  was  obtained,  or  the  inquiries  which  had  he«n 
contmeuced  were  bronght  to  a  termination;  Of  coiires,  if  any  sotisfiictory  information 
could  1h)  afforded  in  the  mean  time  showing  that  thev  had  an  innocent  and  lawful 
destiuatloD,  that  was  idl  which  the  government  could  by  possibility  aim  at  or  desire. 
Uut  if  no  information  of  that  kind  could  be  given,  the  government  were  determined 
that  the  inmiiricB  which  they  were  makinj;  should  be  brought  to  a  legitimate  conclnsion, 
tjiat  it  might  be  seen  wbetlier  those  inquiries  resoltcd  in  evidence  or  not  of  the  vessels 
being  intended  for  the  confederates,  and  that  in  tbe  mean  time  they  wonld  not  permit 
the  cods  of  Justice  to  be  baffled  by  the  sudden  removal  of  tbe  ships  irom  the  river. 
McKSTS.  Laird  bad  early  intimation  of  this  determination.  About  tbe  same  time  the 
note  which  we  have  heard  quoted  was  written  to  Messrs.  Iisird,  making  inquiry  who 
wan  the  owner  or  the  pervou  representing  himself  to  be  the  owner.  1  ask  the  honorable 
Eeutteman  to  rend  the  earliur  part  of  that  note,  because  I  knew  it  would  then  appear  to 
nave  been  written  npon  the  invitation  of  Messrs.  Laird  themselves.  They  had  given  the 
enstoni-bouse  agent  to  understand  that  although  they  would  not  volunteer  information, 
yet,  if  the  inquiry  were  made  officially,  they  were  quite  prepared  to  answer  it.  Nothing 
was  more  desired  by  the  government  than  to  receive  satisfactory  information  which  by 
possibility  might  show-  tbe  destinatlou  of  tbe  ships  to  be  lawful,  and  might  put  an  end  to 
the  whole  question.  Accordingly  they  wrote  that  they  had  been  informed  Messrs.  Liaild 
hod  the  information  ready  to  give,  and  that  tbe  information  wonld  he  acceptable.  Then 
Messrs.  Laird  mention  the  name  of  the  French  gentleman  who  has  been  referred  to, 
M.  Bravay,  and  stated  that  he  was  tbe  owner  of  the  ships.  The  next  objection  is 
that  during  this  period  the  government  were  willing  to  become  parchasers  of  tbe  ves- 
sels from  M.  Bravay  or  Messrs.  Laird.  This  is  during  the  period  when  they  were  not 
fully  satisKed  that  they  had  evidenoe  on  wliich  they  would  be  JustiBed  in  seizing  the 
sbiiis.  It  was  during  that  period  that  inqniries  were  in  progress,  and  while  those 
inquiries  woro  incomplete.  I  venture  to  say  that  a  course  morejust  or  liberal  conhl 
not  wellhave  been  taken  than  this.  The  go  vera  men  t  did  not  wish  to  enforce  the  forfeit- 
nro  of  valnnblu  property  against  individuals.  If  it  be  true,  they  said,  that  a  private 
French  gentleman  Is  speculating  in  two  ships  of  (bis  description — if  he  is  a  dealer  in 
large  steam  rams— it  must  be  presumed  that,  as  he  is  not  a  belligerent,  he  must  wish 
to  seU  them  to  some  one  or  another.  Messrs.  Laird  or  M.  Bravay  might  either  be  under 
eome  delusion  as  to  what  tbe  law  of  England  permitted,  or,  strange  as  it  might  seem, 
thnt  it  was  a  real  bo>\aJ!de  speculation  in  steam  rams  of  war  by  a  private  French  gen- 
tleman having  no  intention  to  send  them  to  the  Confederate  States ;  but  if  so,  probably 
tbev  would  he  quite  ready,  and  it  might  be  an  easy  solution  of  the  matter,  to  sell  them 
to  the  Britisli  government.  They  were  not  obliged  to  sell  them  to  the  goverament;  bnt 
what  harm  tbi-rc  could  lie  in  oftering  them  an  opiKirtnnity  Of  proving  their  good  faitJi, 
and  at  the  same  time  avoiding  liHie  and  finding  a  customer,  I  am  unable  to  see.  I  ab- 
stain purposely  from  going  more  fully  into  tlie  facts:  whenever  nl!  the  facte  are  known, 
'■^  -fill  be  seen  that  the  application  of  sucha  t«'Ht  toM,  Bravay's  statements  waeentirely 
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letter,  hod  been  perfectly  satlBSed  that  there  iras  no  tmth  in  tl|^  representation  tliat 
tbe  ships  were  meant  fur  the  Egyptian  government,  liecanse  iunniries  had  l>eGn  made 
^rhich  did  indeed  shonr  that  there  had  been  something  aoid  by  M.  Bravay  on  the  snb- 
Ject,  hut  the  government  of  Egypt  entirely  repndiated  the  existence  of  any  contract 
vrbatever  for  the  pnrohase  of  such  veBBelB,'and  said  they  had  nothing  to  do  with  these 
Teasels.  An  E)^yptian  destination  having  been  alleged,  so  far  it  appears,  they  had 
not  on  Egyptian  destination.  The  next  thing  done  iras  to  seize  them.  I,  of 
course,  abstain  strictly  from  infoimlng  my  honorable  &iend  of  those  fsctH  irhich  the 
govomment  had  ascertained,  which  satisfied  them  beyond  donbt  that  illegality  had 
been  caiiuuitted,  and  that  there  woe  a  forfeiture ;  but  it  ^rill  be  a  satisfaction  to  the 
House  |j>  have  snme  good  ground  for  believing  and  knoning  that,  fLS  a  matter  of  fact, 
they  weru  not  Egyptian  vessels  which  tbe  government  settled,  and  that  they  trere 
really  intended  Sir  that  service  which  was  supposed  when  they  were  seized.  My 
honorable  trioud  hnsread  from  papers  which  have  been  laid  b«fi>re  the  Congress  of  the 
United  States.  Other  papers  have  also  been  liiid  before  another 'congress,  and  in  a 
doonmeot  which  has  bc>in  made  publio  as  the  report  of  the  secretary  of  the  confederate 
navy  to  his  uwd  congress  I  find  this  passage  contained: 

"In  acoordance  with  the  order  of  the  president,  early  in  thepresentyearldispatched 
several  a^ente  to  England  and  France,  with  orders  to  contract  for  eight  iron-clad 
vessels  suitable  for  oceaii  service,  and  calculated  to  rrsiat  the  ordinary  armament  of 
the  wooden  vessels  uf  the  enemy.  These  ships  were  to  be  provided  with  rams,  nud 
designed  expressly  to  breaic  the  blockade  of  eoch  of  their  ports  os  were  not  blockaded 
by  the  iron-clad  monitors  of  the  enemy.  Five  of  these  vessels  were  contracted  for  in 
England  and  tJiree  in  France.  Duo  precautions  were  taken  against  coutraveuing  the 
hiws  of  Englanilin  the  construction  and  equipment  of  these  vessels.  Three  have  been 
completed ;  but  owing  to  the  unfriendly  construction  of  her  neutrality  laws,  the  gov- 
ernment of  England  stationed  several  war  vessels  at  the  mouth  of  th^  Merssy  and 
Erevented  their  departure  iiom  England.  Subsequently  thiiy  were  seijted  by  the  Brit- 
h  government." 

We  shall  have  to  discuss  with  M.  Bravay  and  Messrs.  Laird  the  validity  of 
this  seizure,  and  it  can  be  more  conveniently  done  in  [inother  place  than  it  can  be 
done  here;  but,  as  between  this  country  and  the  confederate  government,  we  seem 
to  have  intbrmatiou  from  headquarters  of  a  character  perfectly  unquestionable,  and 
Tveknow,  therefore,  as  a  matter  of  fact,  that  these  ships  were  bciug  built  in  violation  of 
our  laws,  and  for  the  purpose  of  being  need  in  the  belligerent  service  of  tbe  Confeder- 
ate States.  When  I  say  "  in  violation  of  our  laws,"  it  is  not,  of  course,  tor  tbe  rnupose 
of  entering  into  any  legal  u'gnment ;  but  I  invite  anyone  who  wishes  to  Inform  tiimself 
to  read  the  Judgment  of  Baren  Bramwell,  which  was  adverse  to  tbe  govemineBtia  the 
cose  of  the  Alexandra,  and  then  I  would  ask  whether  it  is  not  perfectly  clear  that, 
applied  to  ships  of  this  character  and  description,  it  would  not  establish  an  infraction 
of  our  foreign  enlistment  act.  The  House,  I  hope,  will  believe  that  the  government 
have  not  merely  stumbled  on  the  prevention  of  a  gross  and  most  dangerous  infjntctiou 
of  our  laws ;  that  we  have  not  done  what  we  have  only  by  accident ;  but  that  we  had 
some  infbrmation  that  our  inqniries  did  lead  to  a  result  which,  in  tbe  judgment  of  her 
Mnjf'sly's  responsible  advieers,  not  only  anthorized  them,  bnt  made  it  tbeir  absolute 
duty  to  seize  these  vessels.  As  to  Mr.  Adams's  dispatch  to  Mr.  Seward,  stating  that 
the  matter  had  haea  rccoDSidcred,  owiup  to  the  ofTect  of  Mr.  Adams's  note  of  the  3d 
instiiiit,Mr.  Adams  may  credit  himself  with  his  uottr  having  such  infiuenco,  but  1  believe 
that  the  effect  of  the  iiut«  of  the  3d  was  tbe  same  as  the  previous  notes,  which  hod  not 
led  her  Mi^eety's  government  to  determine  to  take  action  against  these  vessels  until 
the  course  of  their  own  inqniries  led  them  to  believe  there  was  decisive  evidence  of 
their  destination.  Undoubtedly  the  noteof  Mr.  Adams  was  entitled  to  attention  as  the 
representation  of  a  friendly  government ;  bnt  nothing  is  fnrther  from  the  fact  than 
the  supposition  that  her  Majesty's  government,  having  no  other  grounds  for  the  action 
which  they  took,  except  the  snggestions  of  Mr.  Adams  in  that  note,  took  it  only  iiudsr 
tiieinHuenceof  the'considcratiouspresentod  to  thembyhim.  Her Mwesty's government 
took  the  step  of  detaining  the  vessels  during  the  continuance  of  their  own  inqniries, 
and  when  the  evidence  was  as  yet  incomplete,  becaose  those  inquiries  at  that  time 
had  reached  a  point  which  led  them  to  believe  tj>ey  wonid  lead  to  actual  and  positive 
infbrmation,  making  it  clear,  one  way  or  another,  that  those  ships  were  or  were  not 
intended  for  the  Confederate  States.  If  they  were  not,  there  would  bo  a  satisfactory 
end  of  the  entire  matter.  If  they  were,  it  was  our  duty  Ut  prevent  any  evasion  of  the 
laws  of  the  country.  With  regard  to  the  present  state  of  tbe  case,  1  frankly  confess 
that  1  regret  having  to  speak  of  it  as  pending  and  awaiting  decision.  I  confess  that  it 
would  be  satisfactory  if  the  case  were  further  advanced.  All  I  can  say  is  that  the  law 
ofticers  of  the  Crown  have  been  and  are  most  anxious  that  it  should  Iw  proceeded  with 
with  dne  dispatch.  On  the  other  hand,  I  think  the  House  would  blame  those  whose 
duty  it  is  to  prepare  for  trial  if  they  did  not  take  pains  to  proceed  to  that  trial  tinder 
circumstances  most  favorable  to  the  country  and  the  government.  It  wan  coiii>idere<l 
impossible  to  prepare  for  trial  a^r  lost  term,  and  no  trial  can  now  take  place  until 
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Hfty  next,  bnt  then  ^e  caie  will  be  qoite  ready,  Mid  it  will  tnm  ont,  m  J  believe,  thmt 
uo  time  bos  ftctaaUy  been  lost.  I  have  stated  now  all  that  it  is  the  neoeeao^  dntf  of 
the  goTemment  to  state  npon  this  subject.  It  is  impossible  that  the  case  of  the  gav- 
enunenl  can  now  be  brought  before  the  House ;  but  thii  government  have  noted  under 
a  serious  sense  of  their  duty  to  tbemselTes,  to  her  M^eaty,  to  onr  allies  in  the  United 
States,  and  to  every  other  nation  with  whom  her  M^esty  is  in  Mendsliip  and  alliance, 
and  with  whom  questions  of  this  kind  may  be  liable  hereafter  to  arise.  Under  a  sense 
of  that  duty  they  have  felt  tliat  this  is  not  a  question  to  be  troBt«d  lightly,  or  as  one 
of  no  great  importanoe.  If  an  evasion  of  the  Btatnte  law  of  the  land  waa  re^lj  abont 
to  take  place,  it  was  the  duty  of  the  government  to  nae  all  poscdble  meyts  to  aacertain 
the  truth,  and  to  prevent  the  escape  of  veassls  of  Ibis  kind  to  be  used  against  a  friendly 
power.  It  was  their  duty  to  m^e  Inqniiies,  aud  to  aet  if  there  waa  a  goodnonndibt 
seizure,  taking  care  only  to  adopt  that  prooedore  which  waa  jnatified  by  toe  dreain- 
stunces.  Ou  the  other  hand,  the  government  will  act,  as  they  always  have  acted, 
upon  the  principle  that  no  seizure  of  this  kind  ought  to  be  made,  except  upon  evidence 
satisfactoiy  to  ^eir  minds  of  au  actual  violation  of  the  law.  Upon  such  evidence  we 
have  acted  in  this  case.  The  only  question  which  really  arises  is  this :  Were  the  gov- 
ernment Justified,  or  were  tbey  not  Justified,  in  taking  upon  themselves  to  say  that  at 
a  time  whea  they  were  already  in  possession  of  some,  though  imperfect,  eviileuce,  and 
peuding  inquiries  which  might  result  iu  attaining,  aud  which  in  tbeir  Judgment  did 
attain,  such  satisfactory  evidence,  they  wonld  not  permit  the  ships  to  be  removed  until 
that  inquiry  woe  complete,  and  until  tboy  bad  the  nieans  of  kuowing  whatbu:  further 
evidence  wliich  would  prove  the  guilt  or  innocence  of  these  vessels  was  likely  to  be 
forthcomiiigl  The  House  will  Judge  whether  or  not  the  government  did  exceed  thdr 
duty,  but  they  wonld  certainly  have  been  grossly  wantiui  in  their  duty  if,  after  tho 
experience  they  bod  bad  in  the  case  of  the  Alabama,  and  while  tbeir  inqntrics  were 
pending,  they  had  not  been  willing  to  take  on  themselvra  the  responsibility  of  saying 
that  they  woiUd  not  permit  Justice  to  be  evaded  until  tliey  could  fully  Batisfy  tbem- 
Eelves  nbetbur  the  ships  ought  to  be  seized  or  not;  and  if  they  hnd  not  relied  ou  tbe  fair 
and  candid  Judgment  of  the  country,  knowing,  as  the  country  must  know,  that  thej 
bad  bcun  actuated  by  no  other  motive  but  that  of  vin<licating  tbe  luw,  and  of  doing 
to  other  countries  that  which  they  expect  other  countries  to  do  to  theui. 

Mr.  Horsfall  said  ho  wished,  in  the  first  instance,  to  thank  the  honorable  member 
for  Horsham  for  tbe  very  able  and  clear  manner  iu  which  he  had  brought  the  subject 
under  the  cousideralion  of  the  House.  The  attorney  general  bod  »aid  toat  bis  honor- 
able friend  had  asked  for  papers — which  were  just  ttie  papers  the  government  conld 
not  place  before  tbe  House,  namely,  the  docnmeuts  intervening  between  the  let  and 
3d  Septembor — but  tbe  bouorable  and  learned  gentleman  had  mrgottun  to  remind  the 
Housi>  that  Mr.  Adams  had  stated  that  those  papers  did  uot  add  any  additional  evi- 
dencototbat  already  known.  Tho  attorney  geuenU  hod  told  the  house  that  tbegovem- 
mout  biul  no  wish  to  oppress  tbe  commercial  interests  of  the  country;  bnt  he  (Ur.  Hors- 
fall) should  like  to  know  upon  what  ground  tbey  bad  refused  to  Messrs.  Laird  their  pec- 
uii^ion  to  complete  tbe  vessels  whilst  they  were  in  possession  of  the  government — a 
course  which  would  have  increased  the  value  of  tho  vessels  to  tbe  government,  and 
'would  have  enabled  the  Messrs.  Laird  to  receive  the  last  installments  payable  for  the 
vessels.  That  course  of  conduct  oertoinly  omoauted  to  oppressing  the  commercial  inter- 
ests of  the  country.  The  hoDOtable  and  learned  goutlemau  had  alluded  to  the  case  of 
the  Ale^cundra ;  bnt  be  (Mr.  Horsfall)  should  have  thought  that  that  was  the  last  case 
to  which  he  would  have  alluded — acasein  which  a  Jury  of  British  gentleonen  had  given 
a  cleav  and  unauiuiouB  verdict  against  tbe  Crown,  and  iu  which  the  judges  had  refused 
on  appeal.  The  honorable  and  learned  gentlemen,  however,  took  a  different  vie^ond 
thought  that  upon  a  further  appBal  that  decision  might  be  reversed.  He  (Mr.  Hors- 
fall) did  uot  think  the  honorable  anil  learned  gentleman  hod  iraproved  his  position  bv 
reminding  the  House  of  the  course  which  had  been  pursued  by  the  govBTument  ii 


tbe  English  law  against  Kngliah  subjectfi  upon  mere  suspicion,  or  without  satisfactory 
evidence.  He  should  like  the  House  to  consider  where  tho  satisfactory  evidence  was 
against  the  rams.  Altbough  her  Miyosty's  govemuiBnt  would  not  give  thorn  informa- 
tion, some  information  bad  been  laid  before  the  American  Congress.  From  the  papers 
published  in  America,  it  appeared  that  one  of  tbe  principal  evid^ices  against  those 
rams  was  a  person  named  Chapman,  who,  as  tbe  attorney  general  would  perhaps 
recollect,  had  been  very  properly  designated  at  the  late  trial  se  a  spy.  Another  wit- 
ness iu  tbe  cose  was  aMr.  Clarence  Eandolph  Yonge,  who  had  to  give  a  most  extraoidinary 
account  of  himself  in  cross-examination  at  the  trial  of  the  Alexandra.  It  appeared  that  he 
hnd  deserted  bis  wife  and  child  at  Savannah ;  that  he  went  to  Kingston  and  married  a 
mulatto  wonian  with  some  mouey ;  and  that,  having  sold  all  her  property,  he  deserted 
ber  in  Liverpool,  and  catue  up  to  Loudon  to  be  a  witness  in  that  case.  Certainty  the 
government  could  not  be  congratulated  on  the  witnesses  tbey  brought  forward.  In 
the  same  case,  a  Mr.  Wilson,  a  very  respeotable  man,  was  called  on  to  speak  to  the 


PABLIAMENTARY  AND  JUDICIAL  APPENDIX,    NO.  XVI.        481 

chsracterof  theship;  but  it  tamed  out  that  he  had  never  bnilt  a  ship  for  tweutr  years. 
It  irould  be  curiouB  to  know  Hometliin);  of  the  eTidence  biooght  before  the  Doble  earl 
at  the  head  of  the  ForoiKn  OEBce.  On  the  Slat  of  Aoffuet  the  Qiider-secretaiy  for  foc- 
uign  affairs  wrote  t^i  the  honorable  member  for  Birkenhead  (Mr.  Laird)  in  refereoce  to 
the  Alabama,  in  these  terms  : 

"In  a  not«  which  Earl  Bnssell  has  latel;  received  from  Mr.  Adams,  the  Alabama  is 
described  as  a  vessel  'fitted  out  and  dispatched  ftoni  the  port  of  Livoipool,'  and  his 
lordslilp  directs  me  to  say  that  ho  would  feel  much  obliged  to  you  if  yon  conld  inform 
bim  how  far  It  is  true  that  the  Alabama  was  fitted  oat  as  a  vessel  of  war  at  Liverpool 
before  she  left  that  port." 
Mr.  Laird's  reply,  with  his  characteristic  fmnkooss,  Tcas  as  follows : 
"In  reply  t«  your  letter  of  the  3tst  of  Angust,  stating  that  Eail  Russell  would  feel 
much  obliged  to  me  if  1  can  inform  him '  how  far  it  is  true  that  the  Alabama  was  fitted 
out  as  a  vessel  of  war  at  Livurpool  before  she  left  that  port,'  I  request  that  yoi)  will 
inform  his  lordship  that  I  am  not  able,  from  my  own  personal  obser\'ation  or  knowl- 
edge, to  reply  to  his  lordship's  inquiry,  as  I  did  not  see  the  Alabama  after  the  first 
week  iu  July,  186S,  being  some  weeks  before  she  sailed.  In  order  to  obtain  for  his 
lordship  from  a  reliable  soarce  the  information  ho  has  asked  for,  I  have  made  inqniries 
from  my  sncceasors  iu  bosiuess,  the  firm  of  Laiid  Brothers,  the  builders  of  the  vessel 


catled  the  Alabama,  and  I  nm  authorized  by  them  to  etat«  that  the  vessel  referred  to 
was  deUvered  by  them  at  the  port  of  Liverpool,  and  that  at  the  time  of  her  delivery 
she  woa  not  fitt«d  ottt  as  a  vessel  of  war." 

That  letter  appeared  to  have  been  transmitted  to  Mr.  Adams  by  the  noble  earl,  and 
be  was  sorry  bfi  could  not  Join  in  the  enloginm  which  had  been  passed  by  his  honorable 
friend,  the  member  from  Horsham,  on  the  American  minister.  Writing  to  Earl  Rnsseli 
Mr.  Adams  said : 

"  I  cannot  bnt  regret  that  yonr  lordship  shonld  have  addnoed  the  evidence  of  BIr. 
Laird  in  support  of  any  proposition  made  to  my  goremuient.    I  tmet  that  I  may  be 

(lardoned  if  I  rumind  rou  that  the  statements  made  heretofore  by  that  pereou  in  Por- 
iament  respeotioK  their  action  are  not  such  as  aco  Ukely  to  lead  to  their  implicit 
credence  in  any  relating  to  his  own." 

8nch  language  firom  Mr,  Adams  was  insulting  to  the  honorable  membar  for  Birken- 
head, insnUmg  to  Ear]  Bussell,  and  insulting  to  the  House  of  Commons.  HA  hod 
known  the  honorable  member  for  nearly  forty  years,  during  which  time  sovoral  severe 
contests  had  taken  placobetweon  the  Cheairo  and  Lancashire  sides  of  the  Mersey,  and  he 
defied  any  man  to  cast  a  slur  on  liis  character.  Earl  Hussell  had  allowed  this  lan^iagc 
to  pass  entirely  unnoticed,  and  he  could  not  help  thinking  that  such  conduct  on  his 
^rt  was  uudignifieij  lunl  unbecoming  a  British  miuistor.  In  a  letter  to  Mr.  Adams, 
Earl  Russell  pointed  out  that  tJio  goverenment  were  advised  that  the  iufOTinatiou 
contained  in  the  depositions  was  in  a  groat  measure  hearsay,  and  that  it  was  not  snch 
as  to  show  the  intent  necessary  tu  maso  the  building  and  fitting  out  of  these  vessels 
illegal.  Now,  there  was  not  one  word  in  the  foreign  enlistment  act  about  "  building," 
ana  why  should  Earl  RusBoll  introduce  the  wordt  If  these  vessels  were  not  to  M 
built,  snrely  that  was  an  oppression  of  the  mercantile  interests  of  the  country.  It 
ought  to  be  the  policy  of  this  country  to  encourage  the  building  of  veasola  in  every 
possible  way,  and  no  doubt  that  was  the  intention  df  those  who  passed  the  act.  If  the 
nations  of  the  world  were  allowed  tu  come  here  to  get  their  vessels  of  war  built,  and 
to  have  their  monitions  of  war  manufoctored,  they  would  not  be  at  the  trouble  of 
getting  ship-building  yards  and  manuloctures  of  ammauition  of  their  own.  Therefore, 
If  we  went  to  war  we  could  shut  ont  our  adversary  £rom  the  means  of  procuring  arms 
and  ammunitions  of  war.  It  would,  in  his  opinion,  be  a  most  fatal  policy  on  oar  port 
to  declare  that  no  ships  of  war  should  be  built  in  this  country  for  other  nations.  It 
was  very  easy  for  the  government,  with  the  large  public  funds  at  their  disposal,  tij 
crush  the  commercial  interests  of  the  country  by  law  proceedings,  but  the  public  eye 
was  keenly  watching  the  government  in  the  course  they  were  now  puisuing.  For  his 
own  part,  he  held  that  the  whole  pro cecdings  in  the  case  of  the  Alexandra,  and  in  the 
case  with  regard  to  the  Messrs.  Laird,  constituted  an  act  of  the  most  cruel  ii^Justice, 
and  a  useless  expenditure  of  the  public  money. 

LordRobest  Cecil  said  he  should  not  have  presented  himself  to  address  the  Honse 
hod  he  seen  any  intention  of  rising  on  the  part  of  any  honorable  gentleman  opposite. 
Indeed,  they  generally  loft  the  lion's  abara  of  the  debate  to  those  on  his  own  side  of  the 
House.  In  the  refusal  of  information  and  the  absence  of  discussion  lay,  perhaps,  their 
great,  if  not  their  only  means  of  safety.  He  would  not  travel  over  the  same  ground  as  his 
honorable  friend  behind  him,  who  uad  treated  so  ably  of  tiie  law  and  the  facta.  He 
wonld  confine  himself  to  the  coustitntional  aspects  of  the  question.  The  subject  before 
them  was  really  the  legitimate  jurisdiction  of  the  House  of  Commons.  On  his  side 
bdliorable  members  claimed  the  ri^t  to  inquire  into  the  whole  of  the  procoedings 
which  the  government  had  token.  The  attorney  general,  on  behalf  of  the  government, 
refused  to  acknowledge  that  right,  and  diew  a  very  narrow  circle,  within  which  they 
were  to  esercise  the  j^vilege  of  inquiring  into  'the  conduct  of  the  government.  The 
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honorable  mA  lewned  eentlomui  said  that,  aa  long  u  any  matter  was  tbo  antject  of 
^ulldal  ioqairy,  or  aa  lung  aa  any  point  germane  thereto  waa  in  that  powtion,  the 
Honae  mnnt  not  inquire  into  it.  It  was  high  time  for  the  Houae  to  consider  to  what 
that  principle  amoanted.  It  waa  obvioua,  as  his  honorable  friend  had  said,  that  the 
government,  if  it  cboae,  'without  a  veatige  of  proof  t^i  anppoct  its  case,  witiiout  an  atom 
of  law  to  Joatify  its  action,  could  min  any  man  against  whom,  for  any  reaaon,  whether 
of  political  apprehension  or  of  private  grudge,  it  determined  to  point  the  artillery  of 
tiie  law.  The  government  paid  no  coara,  and  law  waa  coatly.  If  it  were  defeated  in 
one  court  the  government  could  carry  the  case  to  another;  u  it  were  again  defeated, 
it  coold  tnm  ml  the  qneation  on  a  point  of  form,  and  thne  it  could  ao  prolong  and  mul- 
tiply proceedinn  that  the  reaourcea  of  no  citizen  in  the  realm  could  bear  up  against 


le  preaaare.  No  aimilar  power  waa  known  to  the  constitution.  The  government  oould 
not  deprive  a  man  of  his  liberty  or  of  a  sixpence  of  his  money  unloas  it  could  adduce  ade- 
qnat«  pn>of  and  valid  law.     Yet  it  could  fine  a  man  to  the  amoant  of  hia  whole  fortune, 


under  the  preaaure  of  legal  proceedings,  at  the  etidofnbich  it  would  have  neither  id<i  uui 
evidencetojostify  its  action.  No  coats,  however,  conid  be  awarded  againat  it. .  [The  aoUc- 
itoc  general:  "That  is  a  mistake."]    At  alleventa,  intheCourtofEichequercosCa  hod  not 

Senerally  been  granted  against  the  government;  and  even  if  they  were,  it  waa  well  known 
lat  they  would  cover  bnt  a  sliebt  portion  of  the  expenses  incnrrod  by  the  defendant.  . 
Now,  there  was  no  check  on  the  exercise  of  that  power,  so  vast  and  tyrannical,  save 
one,  and  that  was  to  be  found  in  this  House.  It  was  only  by  the  action  of  the  House 
of  Commons  that  this  power  of  mining  a  subject  by  process  of  law  could  be  brought 
within  any  bounds  or  limit.  Such  bemg  the  state  of  the  case,  the  learned  attorney 
general  told  them  they  bad  no  right  to  inquire  into  any  matter  which  ^aa  the  subject 
of  judicial  investigation.  He  (Lord  Robert  Cecil)  granted  that  on  ordinary  occasiona 
it  would  be  exceedingly  inconvenient  in  them  to  do  so.  Usnally,  matters  innst  be  lefl 
to  the  slow  operations  of  the  law.  But,  surely,  when  the  government  was  patting  a 
subject  of  the  Queen  under  the  screw,  and  squeezing  out  of  him  all  his  fortune  by  leMl 
proceedinffs,  ttenching  oa  his  rights,  and,  in  spite  of  adverse  decisions  asainst  itself 
carrying  the  matter  from  court  to  court,  the  House  of  Commons  hod  a  right  to  satisfy 
itself  that  the  government  was  acting  from  legitimate  motives,  and  that  no  secret  and. 
unworthy  object  had  led  it  U>  take  a  course  so  detrimental  to  the  interests  of  the 
connti^.  He  waa  bound  to  sny  that  In  the  case  under  consideration  there  were  grave 
grounds  of  soaptcion.  The  first  thing  that  struck  oao  was  that  the  rams  were  seized 
tiix  months  ago,  yet  only  the  first  legal  proceedings  bod  been  taken,  and  that  with  an 
intimation  that  a  very  lengthy  commiasiou  wss  to  issue.  The  peculiarity  of  the  action 
of  the  government  waa,  that  it  took  advantage  of  every  possible  legal  machinery  in 
order  to  pnt  off  to  the  moat  remote  date  the  Snal  trial.  That  might  be  accidental,  out 
it  might  ni  intentional.  The  honomble  and  learned  Kcutleman  spoke  of  the  language 
ot  Ur.  Adoma  as  only  slightly  passing  the  bonnda  of  moderation.  Perhapa  he  might 
admit  that  Mr.  Adams's  o«'n  language  warranted  that  description ;  but  Mr.  Adams  was 
therepresentatlveof  a  foreign  government,  and  that  government  hod  used  langnaM 
to  which  the  desiniation  of  the  honorable  and  learned  gentleman  was  scarcely  appu- 
cable.  What  of  fir.  Seward's  diajiatcb  of  the  11th  of  July  t  There  bad  been  a  good 
deal  of  t«lk  about  that  document>m  the  house,  and  a  good  deal  of  diCBcuity  in  arriving 
at  the  real  facts  of  the  case.    From  the  statemeuta  which  hod  reached  them  from 


another  place,  be  thought  he  was  justified  in  coming  to  the  conclusiou  that,  altbongb 
■^o  ofHcial  communication  was  mada  by  Mr.  Adams  to  Earl  Rnssell  of  the  contents  of 


that  dispatch,  yet  the  noble  lord  knew  perfectly  well  what  they  were.  [Mr.  Layard: 
"No."]  He  would  not  diseusa  the  matter  with  the  honnmble gentleman, for  ho  would, 
no  doubt,  call  it  special  pleading.  Any  honorable  member  who  would  take  the  trouble 
to  conault  the  more  trustwoitby  r«preeent«tionB  which  were  made  in  another  place, 
and  which  were  not  roachsafed  to  the  Honae  of  Commons,  would,  probably,  arrive 
at  the  conclusion  he  had  just  expreaaed.    Mr.  Seward's  language  was  as  follows  : 

"Can  it  bean  occasion  foreithorsnrpriseor  complaint  that  ifthis  condition  of  things 
is  to  remain  and  receive  the  deliberate  sanction  of  the  British  government  the  navy 
of  the  United  States  will  receive  instructions  to  pursue  these  enemies  into  the  ports 
which  thus,  in  violation  of  the  law  of  nations  and  the  obligations  of  neutnility,  bMonw 
harbors  for  the  pirates  I  The  President  very  diatinctly  pwieives  the  risks  and  luuards 
which  a  naval  confiict  thus  maintained  will  bring  to  the  con 


peace,  of  the  two  couutrim.     Bnt  he  is  obliged  to  consider  that  in  the  case  anppoaed 


the  destmction  of  oor  commerce  will  probably  amount  to  a  naval  war  waged  by  a  por- 
tion, at  least,  of  the  British  nation  against  the  government  and  tlie  people  of  the  United 
States — a  war  tolerated,  although  not  declared  or  avowed,  by  the  British  so vomment. 
If,  through  the  ueceaaory  employment  of  all  our  means  of  national  defense,  such  a 
partial  war  aball  become  a  general  one  between  the  two  nstioua,  the  President  thinks 
that  ttie  reeponsibllity  lor  that  painfhl  result  will  not  fall  upon  the  United  States." 
•" --,■«•«  a  disdncith      " *"     '  ■    -     ^s      


That  was  a  distinct  threat  of  war.    The  language  in  the  diapatch  read  by  his  honor- 
able friend  the  member  for  Horsham  was  alM  a  distinct  threat  of  war.    In  arguing 
neral  ntimated  to  the  court,  in  language  not 


the  oaae  of  the  Alexandia  the  attorney  gMieral  i 
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to  be  mimindMBtood,  that  the  i«snlt  of  adectsjon  adrene  to  fa Inuelf  might  poasibly  be 

The  AiTOBNET  Qbxeiui.  I  neyer  alladed  to  anything  of  the  kind.  I  argued  on 
general  principles  aluue. 

Lord  R.  Cecil  said  he  accepteil,  of  course,  the  honoraUe  and  learned  gentleman's 
explanation  of  the  conatraction  be  himself  put  on  his  words,  but  it  was  very  evident, 
from  the  remorlcs  of  the  preaiding  Judge,  that  such  an  impression  as  he  had  adverted 
to  had  beencreatedin  the  mind  of  wo  court.  What  he  wanted  to  impress  on  the  House 
was,  that  throngbouC  these  proceodiuga  there  had  been  a  threat  of  war  on  the  part  of  the 
United  State*.  The  government  had  failed  to  obtain  fhim  the  courts  of  Uw  and  from 
British  juries  that  application  of  the  law  which  it  desired,  and  consequently  the  only 
course  that  was  open  t<iit,  under  these  circuuistauces,  was  t^)  procure  the  utmoet  possible 
delay  which  the  greatest  dexterity  in  lengtheuina;  legal  proceedings  would  eua^e  them 
to  obtain.  They  were  threatened  by  tLe  United  States ;  they  knew  they  were  unable  to 
obtain  adooision  ia  their  favoriu  the  courts  of  law ;  after  the  threats  which  had  been  made 
by  the  United  8t*t<'a  they  did  not  dare  to  come  to  the  House  of  Commons  for  an  alteration 
of  the  law.  'WliaC  were  they  to  do  I  The  only  course  open  to  them  was  to  lengthen  oat 
the  proceedings  to  the  greatest  possible  extent,  t«  detain  these  ships  by  the  mere  pro- 
longation of  proceedings  until,  perchance,  the  complications  on  the  oUier  side  of  the 
Atlautia  might  cease,  and  so  to  obtain  by  an  indirect  and  illegal  method  that  whioh 
they  could  not  achieve  either  by  comiug  to  the  House  of  Commons  for  a  change  of  the 
law,  or  hy  a  straightforward  and  fair  application  of  the  instrument  which  existing 
statutes  placed  in  meir  hands.  But  that  was  not  the  most  Important  part  of  the  speech 
of  the  honorable  and  I&amed  gentleman.  We  had  bad  a  distinct  avowal  that  the  gov- 
ernment had  broken  the  law.  The  honorable  and  learned  gentleman  hod  ackuowlec^ed 
that,  upon  their  own  responsibility,  without  any  authority  from  the  law,  they  hod  ven- 
tured to  stop  vessels  which  had  a  legal  righf  to  leave  the  country.  '  Now,  it  seemed  to 
him  that  it  wonld  be  on  evil  day  in  our  history  when  it  was  recorded  that  the  govern- 
ment, under  threats  of  war  tcom  a  foreign  power,  without  any  authority  from  ute  law 
to  do  so,  had  broken  through  every  right  which  the  subject  possessed,  bad  set  at  defi- 
ance every  security  of  the  hiw,  hatl  seized  his  property  in  violation  of  the  law,  and  that 
then  Parliament  hod  taken  no  notice  whatever  of  such  an  illegality.  What  possible 
inference  oould  he  drawn  from  the  silence  of  the  Honse  of  Commons  in  these  circum- 
etancesT  Was  there  aoy  other  period  of  our  history  at  which  snob  on  aot  would  have 
been  permitted  T  Was  there  any  other  period  at  which  it  would  have  been  endured 
that  the  government  should  violate  the  rights  of  the  subject  in  deference  to  a  foreign 
power,  and  yet  that  Parliament  should  take  no  notice  of  the  mattorf  Nor  must  it  be 
supposed  that  this  was  a  solitary  case.  Last  summer  there  was  a  case  of  precisely  the 
tame  kind,  to  which  he  thought  it  his  duty  to  direct  the  attention  of  the  House  at  the 
time.  A  vessel  called  the  Gibraltar  was  freighted  at  Liverpool  with  a  cargo  and  guns  for 
CoQao.  The  government  sent  down  an  order  that  she  should  be  detained.  They  did 
not  attempt  to  seize  her :  tliey  detained  her,  as  the  houorahte  and  learned  gentleman 
bad  expressed  It,  upou  their  own  respousibility  for  three  weeks;  no  application  that 
could  be  made  woold  induce  them  to  let  her  go ;  and  it  was  not  until  the  matter  was  men- 
tioned in  the  House  of  Commons,  and  pressed  upon  the  houorahle  and  learned  seutleman, 
that  leave  was  sent  down  &om  the  treasury  to  allow  her  to  depart  For  three  weeks 
^e  was  detained:  the  ooutract  under  which  she  soiled  was  so  nu  broken ;  but  yet  no 
justidcation  of  the  illegality  had  ever  been  offered — no  compensation  given  to  the 
unfortunate  individual  who  suffered.  There  was  a  curious  circumstance  connected 
with  the  cose  of  the  Gibraltar,  which  he  thought  would  show  the  spirit  In  which  the 
government  hod  acted  in  reference  to  vessels  of  this  kind.    Among  the  parliamenta^ 


papers  would  be  found  a  letter  fhim  the  ireighter  of  the  Gibraltar,  iu  which  he  said: 

"  We  are  informed  by  the  collector  of  her  Majesty's  cusl/imB  for  this  port  that  if  we 

permit  you  to  ship  the  two  large  fort  guns  on  board  the  steamship  Gibraltar,  that 


vessel  will  not  tie  allowed  to  clear,  thus  preventing  us  from  performing  our  charter- 
party  with  yon.  This  action  on  the  part  of  her  Ht^esty's  government  is  based  upon 
the  snsptciou  that  ultimately  your  fort  guns  may  find  their  way  into  the  southem  con- 
federacy ;  the  collector,  in  reply  to  our  question,  having  informed  us  that,  if  the  fort 
guns  were  for  the  i^enU  or  northern  government,  no  obstacles  would  be  placed  in  the 
way  of  their  lieiog  dipped,  stating,  at  the  some  time,  that  such  shipments  to  New 
York  were  of  common  occurrence." 

That  was  the  statement  of  an  offtcer  of  the  government. 

The  ATT01U4BV  General.  No  ;  that  letter  is  not  from  an  officer  of  the  goverumeut. 

Lord  B.  Cecu-  Certainly  not ;  bat  the  writer  gave  the  statement  as  one  made  to 
"     'y  thecoUector  of  customs,  and  he  presumed  he  was  on  officer  of  the  government 
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iuij;Iit  be  said  tliat  the  hoaorable  and  Jeanieil  gentleman  bad  no  oomraimi cation  witli 
liim ;  but,  be  repeated,  no  contradlotioD,  cither  by  or  on  behalf  of  the  collector,  hod 
OTer  beea  given  to  that  formal  declaration  of  tbe  intcntiona  of  her  Majesty's  goTeni- 
'     It  teemed  to  him  that  tbe  caae  of  the  Gibraltar  threw  a  flood  of  liglit  upon  the 


motiveeoftbegovemment  in  detaining  the  steam  rams  and  tbe  principTes  on  which 
they  acted.  They  claimed  a  right  to  detain  Te«sels— not  in  one  case,  but  in  many — 
irithout  any  authority  from  low,  nnoa  their  own  responsibility,  becanso  they  believed 
that  possibly  at  some  future  time  tliey  might  find  evidence  that  some  statute  had  been 
brolien.  Tbey  claimed  that  right,  and  in  acting  upon  it  tbcy  explained  that  they  did 
so  for  tho  benefit  of  one  eJde,  in  a  contest  as  to  which  they  professed  to  maintain  a 
position  of  absolute  nentrality.  With  such  eviiience  before  tnem — It  being  perfectly 
clear  that  their  anomalous  and  illeml  power  of  detaining  vessels,  not  of  seiiing  them, 
was  acted  upon  In  the  interest  of  tuo  federal  government,  and  therefore  might  i>e  sup- 
posed to  be  acted  upon  under  tbe  threats  of  war  which  that  govcmment  was  in  the 
constant  habit  of  aadressing  to  ours— he  thought  the  House  of  Couinions  would  deserve 
thoee  reproaches  which  bad  recently  been  cost  upon  them  if  they  tamely  passed  over 
such  a  case  as  this.  They  had  been  nccnaed  of  being  the  "most  docile"  House  of  Com- 
moua  that  ever  existed,  of  "sneaking  to  their  plscea,"  of  allowing  ministers  to  do  what 
they  pleased.  I'hey  should  really  merit  that  charge,  and  shonla  not  easily  be  able  to 
wipe  it  off,  if  they  quietly  received  the  threats  of  n  foreign  power,  if  under  those  threats 
they  applied  the  ]iroc«aseB  of  law  with  merciless  severity ,  if  they  used  alt  tbe  delay  and 

Sucrastiuatiou  of  the  law  for  the  purpose  of  crushing  the  subject,  if  they  allowed  her 
qjeety's  government  to  brealc  the  law,  aud  if  they  suffered  them  at  the  same  time  Ut 
avow  that  they  did  it  on  behalf  of  those  who  had  addressed  tp  them  threats  of  war. 
He  tmsted  the  House  would  hear  a  more  aatiafactory  defense  of  the  conduct  of  her 
Majesty's  goverumeut  than  had  yet  been  delivered;  but  if  no  such  defense  was  offered, 
he  thought  the  House  would  not  be  doing  its  duty  unless  it  recorded  formally  in  its 
Journals  a  protest  against  that  assniuptlon  of  a  new  diBpensiuE  power,  a  new  power  of 
suspending  tho  rights  of  the  subject,  a  new  establishmcDt  of  despotic  claims,  which 
might,  perhaps,  be  in  place  in  the  atmosphere  of  St.  Petersburg  or  of  Washington,  but 
which  were  entirely  out  of  place  in  the  atmosphere  of  London. 

&lr.  W.  E.  FoRSTEJ!  said  he  waa  sure  the  House  must  have  been  struck  with  the  great 
dilference  between  the  tone  of  the  houumble  member  for  Horsham,  (Mr.  Fitzgerald,) 
who  had  introduced  the  motion,  and  that  of  tho  noble  and  honorable  member  who  had 
supported  it.  Tbe  honorable  member  for  Horsham,  (Mr.  Fitzgerald,)  in  hia  very  clear, 
able,  and  moderate  speech,  had  restricted  himaetf  to  a  demand  for  the  production  of 

EapciB ;  and  in  giviug  reasona  why  they  ahould  be  produced,  he  had  expressly  guarded 
tmself  against  being  supposed  to  wiah  for  any  interferouce  with  the  action  of  the 
£>venimeut  respecting  the  foreign  enlistment  act.  But  the  honorable  member  for 
iverpool  went  far  beyond  that.  Tbe  honorable  member  hod  read  extracts  &om  the 
trial  in  the  case  of  the  Alexandra,  which  coald  not  be  very  intelligible  to  honorable  mem- 
bers who  had  not — and  he  confessed  himself  to  be  among  the  number— read  through 
that  tedious  trial.  The  honorable  member  had  ended  by  stating  that  ship-builders 
had  been  encouraged,  and  that  they  should  ever  be  encouraged,  to  bnild  ahins  of  war. 
He  (Mr.  Foister)  could  not  help  ^eie  from  remarking,  that  if  war  should  break  ont,  aud 
he  heartily  hoped  it  might  not,  between  dus  country  and  Austria  and  Prussia,  [Lord 
Hobert  C^jil:  Hear,  hear  !J  he  was  aware  of  tho  noble  lord's  bellicose  tendencies;  but 
supposing  war  broke  out  between  ua  and  o  power  which  had  no  fleet,  he  did  not  think 
the  honolable  member  for  Liveipool's  constituents  would  thank  him  for  auggesting 
the  argument  that  ahips  of  war  ahould  be  built  for  our  enemies  by  our  frieuda,  France 
or  the  United  States,  and  that  American  aud  French  Alabamns  should  prey  npon  our 
commerce,  because  Fi'ance  and  the  United  States  thought  it  desirable  that  their  ship- 
builders should  be  eocouragcd.  The  noble  lord  quoted  a  cose  with  which  he  (Mr.  Forater) 
had  not  before  been  acquainted ;  heallndedtothecaseof  theGibraltar.  Tbatwasnottbe 
first  time  the  House  had  heard  the  noble  lord  state  his  opiuion  that  tbe  government 
had  broken  through  the  principle  of  neutrality.  It  would  be  fairer  to  both  tlio  govern- 
ment and  the  House  if  instead  of  bringing  forward  snch  charges  incidentally,  noble 
lords  and  honorable  members  who  matu  them  introdncud  thom  by  means  of  a  dir<!0t 
vote  of  want  of  confidence  in  tho  government,  founded  on  their  having  acted  in  that 
manner.  Again,  the  noble  lord  denied  that  the  question  before  them  was  a  question  of 
papers,  and  stated  that  it  was  a  question  whether  the  government  should  have  a,  dispens- 
ing power.  If  the  noble  lord,  af^r  the  declaration  of  the  attorney  general  that  these  ves- 
sow  had  been  seized  upon  the  responsibility  of  the  government,  did  not  think  the  govern- 
ment had  any  right  to  detain  those  nuna,  let  him  bring  forward  a  vote  of  cenaure.  Coming 
to  the  motion  of  tbe  honorable  member  for  Horsham,  there  were  two  seta  of  papers  in- 
cluded in  tho  correspondence.  One  was  the  oorrespondeuce  between  our  foreign  ofBce 
audMr.  Adams,  or  between  onrlbreiguofilce  and  ourminiater  in  America;  the  other,  the 
correspondence  between  the  government  and  the  Messrs.  Laird,  the  builders  of  the  vcasela. 
Ho  was  rfad  that  the  attorney  genera]  was  willing  to  produce  the  first  of  these  seriea :  for 
he  thou^t  it  would  be  peifbctly  nselCss  of  our  government  to  refuse  to  publish  the  oBtcial 
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correspondence  tii&t  bad  nlreaily  bi 

If  the  Kovemment  did  print  the 
,  hoped  tlie;  ivoiild  not  cut  out  too  luuch.  He  hoped  they  would  not  confine  themselves 
to  the  English  conogpondeucB,  becanae,  among  that  which  refenod  to  France  a  good 
deal  of  light  waa  thrown  ou  the  interesting  negotiations  which  irere  carried  on  last 
year  in  that  country  hy  the  honorable  and  learned  member  for  Bheffleld  (Mr.  Roobiick) 
and  the  honorable  member  for  Snnderland  (Mr.  Liudsaj)  in  reference  to  American 
afFaira.  Ho  felt  snre  that  when  the  whole  of  the  papers  were  before  the  Honae,  so  far 
from  confirming  the  insinuation  that  Earl  Kussell  had  made  any  nnworthy  concessions 
to  a  foreign  power,  they  would  contrtMliot  it ;  but  they  would  not  afford  that  informa- 
tion which  might  be  desired  by  the  owneiB  of  the  rams  and  thoHO  who  spoke  for  thttm  ; 
they  would  not  ^ve  the  reason  wtiy  the  government  had  come  to  the  condasioo  that 
they  might  be  able  to  prove  a  breach  of  trie  foreign  culistment  act.  That  information 
might  M  useful  to  the  defendants  in  the  proceedings,  but  he  hoped  the  House  w^uM 
see  that  it  was  information  which  the  government  ought  not  to  give  these  parties. 
The  case  alleged  against  the  noble  lord  the  secretary  for  foreign  affairs  was  that  in  the 
beginning  of  September  he  wrote  a  lotter  to  Mr.  Adams,  in  which  he  stated  that  he  did 
not  think  there  wore  grounds  on  which  the  government  could  interfere  with  those 
nuns,  and  that  within  two  or  three  [lays  after  writing  in  those  terms  he  found  there 
were  srounda,  and  took  measures  to  detain  the  vessels.  From  those  facts  he  preeume<l 
that  there  bad  l>een  great  doubt  on  Earl  Russell's  mind  as  to  whether  there  were  any 
grounds  for  detaining  them,  and  thatthe  noble  earl  would  not,  under  such  circuin stances, 
accede  to  the  demand  of  a  foreign  government  for  interference ;  but  that  between  the 
time  at  which  he  wrote  his  first  letter  and  the  date  of  his  second  he  received  iuform.i- 
tion  upon  which  he  detemiinod  to  act.  Waa  it  not  fairly  to  be  ossnmed  that  tfie  noble 
lord  having  got  certain  information  acted  upon  it,  and  that  bo  determined  to  detain 
these  ships  solely  from  what  he  knew,  and  not  npon  mpreitentationa  made  by  the 
American  minister  T  No  doubt  it  would  he  escewliogly  useful  for  the  purposes  of  some 
persons  to  find  out  what  induced  Earl  Russell  to  suppose  that  the  statoment  which  had 
oeeu  made  aa  to  the  French  destination  of  the  rams  wna  untrne.  But  would  the  House 
allow  itself  to  be  made  nse  of  for  the  purpose  of  acqniriug  such  information  f  Then 
as  to  the  geuetal  question,  it  was  a  matter  of  notoriety  on  this  and  the  other  side 
of  the  Atlantic,  that  in  the  yard  of  the  Messrs.  Laird,  where  the  Alabama  had  been 
bailt  to  commit  depredation  after  depredation  upon  American  shipping,  steam  rams 
were  in  preparation  to  follow  the  esamplo  of  the  Alabama,  and  inflict  much  more 
serious  iiguiy  ou  American  interests.  The  attorney  general  had  read  a  letter  detailing 
the  plans  resorted  to  by  the  confederate  government  to  induce  British  subjects  to  vio- 
late British  neutmllty.  Auy  honorable  eeatlenuin  who  was  in  the  habit  of  watching 
the  news  which  came  from  America  would  lie  aware  that  for  months  previous  to  tbo 
detention  of  these  rams  a  fear  was  esprossed  in  the  North  and  a  hope  in  the  South 
that  they  would  isane  forth:  and  that  being  so,  and  the  government  having  reason  to 
believe  that  the  rams  were  intended  for  the  confederate  government,  they  took  njTon 
themselves  the  responBlbllity  of  detaining  tbem,  under  the  provisions  of  the  forciuu 
enklstmeot  act.  Well,  then,  if  the  noble  lord  or  honorable  gentlemen  opposite  thought 
that  the  government  deserved  a  vote  of  censure  for  so  doing,  let  them  boldly  propose 
such  a  vote,  and  say  that  they  would  not  have  done  the  same  thing.  It  was  his  full 
belief  that  tbey  wonld  have  done  the  same,  not  from  any  feat  of  war  with  America, 
but  solely  fitim  a  sense  of  what  was  required  by  English  interest,  which  they,  no  doubt, 
had  as  much  at  heart  aa  the  present  govemmont  had.  The  noble  lord  seemed  to  think 
lightly  of  a  war  with  America;  but  that  wiis  not  the  feeling  of  the  country,  nor  did 
he  believe  it  could  be  the  feeling  of  the  opposition  generally.  Much  had  been  said 
about  Mr.  Seward's  dispatch.  He  wos  not  there  to  dciend  Mr.  Seward,  who  might  not, 
perhaps,  write  with  taste  or  elegance,  but  it  showed  the  neceasities  of  honorable  gen- 
tlemen opposite  that  they  were  obliged  to  cite  dispatches  which  had  never  been  presenteil. 
No  douijt  that  dispatch  threatened  England  with  war  if  these  rams  went  forth  ;  and  if 
the  cose  hod  been  reversed,  if  an  Alabama  had  sailed  from  an  American  port  to  prey 
upon  English  commerce,  and  he  heard  that  she  was  to  bo  followed  by  a  fleet  of  rams, 
we  shonld  not  merely  have  threatened,  we  should  have  declared  positively  that  we 
should  regard  such  an  act  na  an  act  of  war.  These  men  were  our  descendants,  and 
we  onght,  therefore,  to  put  ourselves  in  their  position,  and  to  consider  what  we  should 
have  dune  in  alike  case.  But  the  question  was  not  one  of  peace  or  war  alone;  it  was  a 
question  of  English  iuteroats.  If  tne  precedent  of  the  Alabama  were  to  be  followed, 
what  was  the  use  of  our  navy  T  What  wonld  be  the  nse  of  blockading  the  ports  of  even 
n  weak  country  1  Why,  in  the  event  of  war,  we  should  be  obUged,  if  this  precedent 
were  allowed,  to  blockade  the  ports  of  every  neotral  nation.  With  such  tremendous 
interests  at  stake,  therefore,  with  the  possibllitv  of  a  war  against  America,  and  not  in 
a  just  cause,  with  our  position  as  a  great  maritime  country  thus  imperiled,  with  the 
enormons  expenditiu^  into  which  we  should  have  been  led  had  wa  allowed  a  broach 
of  the  law  as  between  neutral  and  belligerents  if  the  government  had  neglected  their 
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daty  tn  the  matter  of  these  nuns,  he  believed  that  nobody  woald  have  been  moie  ready 
to  blame  th&n  honorable  centlemen  opposite. 

Sir  Hcan  Caibss.  Sir,  in  the  obseirntione  which  it  will  be  my  duty  to  make,  I  BhaJl 
endeavor  to  bring  back  tlie  House  to  the  precise  qiieBtion  ou  which  we  are  called  to  - 
vote;  and  I  will  begin  bysnbecribing  sincerely  to  what  was  advanced  by  thehouotable 
ftnd  learned  attorney  general  when  he  called  on  the  House  to  nckuowledge  the  impio- 
prioty  of  discnssing  the  prodnctioa  of  papers  which  would  prejudice  or  affeot  pending 
lettal  proceedings.  Sir,  if  I  thought  tnat  the  pTodnotion  of  these  papers  would  affect 
peuding  legal  prooeediugs,  or  that  they  were  moved  for  to  answer  any  snch  purpose,  I 
should  Ik  Uie  last  person  to  support  the  motion.  But  I  believe  that  it  can  have  no  snch 
effect,  that  their  production  is  mteaded  to  have  no  such  effect,  and  that  every  word 
which  has  fallen  Irom  the  learned  attorney  general  on  the  subject  will  show  that  it 
would  not  have  that  effect.  The  pajiere  asked  for  may  he  divided  into  two  cUaees. 
One  is  the  correspondence  between  bcr  HtOesty's  govenmient  and  the  government  of 
the  United  States  with  regard  to  Uiese  ships :  the  other  consists  of  correspondence  of 
a  different  kind  between  the  govenunent  and  the  firm  of  Messrs.  Laird,  the  builders. 
Now,  I  think  it  is  very  material  to  state  clearly  the  purpose  to  be  served  by  the  pio- 
dnotion  of  these  papers.  'With  regard  to  the  first  class  of  papers,  the  object  in  asking 
for  them  is  not  to  raise  any  question  about  our  rautiicilini  sUtnte,  the  foreign  enlist- 
ment act,  or  as  to  the  merits  or  demerits  of  the  case  of  the  ahip-builders  under  tliat  act, 
but  Lo  ascertain  what  the  House  of  Commune  is  moet  interested  in  knowing,  namely, 
the  demands  grounded  npou  international  law  which  havo  hoeu  made  by  the  United 
States  government  respecting  these  ships,  and  the  answers  which  have  been  given  to 
these  demands  by  the  government  of  this  oonntry.  I  can  conceive  no  question  so  vital 
as  this,  and,  at  the  same  time,  I  am  sorry  to  say  that  tbcre  is  no  question  at  the  present 
day  upon  wbich  the  House  of  Commons  has  less  information.  I  would  ask  honorable 
members — I  core  not  on  wbich  side  of  the  house — "What  do  you  conceive  to  be  tlie 
precise  demands  made  by  the  United  States  government  upon  her  Majesty's  government, 
respecting  the  departure  of  ships  from  this  country,  and  what  do  you  ooacelve  to  be 
the  ottitnde  taken  bj;  the  &itifJi  govemmont  in  reply  to  these  domandsP'  Why,  I 
defy  any  person,  judging  from  any  i>aper  laid  before  the  Honse  of  Commons,  to  Bt«to 
with  Eatisfactioii  'what  those  demands  and  the  answers  have  been.  And  yet  this  is  tbe 
point  which  the  House  of  Commons  wants  to  know.  We  do  not  want  to  know  the 
conntructioQ  of  the  foreign  enlistment  act,  and  whether  that  Eict  has  ot  Las  not  been 
violated.  That  is  the  business  of  the  courts  of  law,  and  tliey  will  attend  to  it.  Bot 
we  want  to  know  what  is  certainly  onr  busiuoas.  Wliat  has  Mr.  Seward  alleged  to  be 
an  infringement  of  international  law  in  this  matter  f  Has  he  said  that  it  is  an  in&iuge- 
ment  of  international  law  for  armed  ships  to  leave  this  country,  or  for  jmarmed  ships 
to  do  so  if  they  ore  suliscqneutly  armodt  And,  if  so,  wliat  answer  has  been  returned 
by  the  goremmeut  of  tliis  country  t  Sir,  I  will  assign  one  good  reason  for  complaining 
of  the  state  of  doubt  iu  which  we  have  been  left  upon  this  point.  Li  the  wretched 
scrap  of  correspondence  which  has  been  laid  before  the  House — the  correspoudence 
which  is  said  to  have  passed  during  lost  autumn  between  the  United  StatCiS  government 
and  the  government  of  this  countrj' ;  it  ought  not  to  be  called  a  correspondence,  for  it 
consists  only  of  three  letters,  with  a  great  number  of  claims  seut  in  by  the  United 
States  government — in  these  papers  I  nnd  that  Karl  Buasell,  ou  the  37th  of  March  lost. 


wroto  a  dispatch  to  1>e  communicated  to  the  American  minister,  and  in  that  dispatcl 
he  said  that  he  wished  the  United  States  govomment  to  understand  that  he  oonsiaeied 
the  case  of  the  Alabama  and  tbo  Oreto  to  boa  scandal.  The  honorable  under-eecretaiy 
of  state  (Mr.  Layard )  nods  his  head  iu  approval  of  that  e^tession.  Now,  I  can 
assure  the  House  that  1  am  not  going  to  express  the  least  opinion  apou  the  subject, 
because  I  know  nothing  about  the  facts  rating  to  the  Alabama.  Of  comae,  I  Imow 
what  she  Is  doing  now.  That  is  a  matter  of  notoriety.  But  what  did  Earl  Baseell 
mean  by  aaylng  tiiHt  the  case  of  the  Alabama  and  the  Oreto  was  a  scondidf  Did  he 
mean  that  it  was  a  scandal  because,  having  laws  to  punish  snch  a  cose,  we  did  not 
enforce  themt  Tbo  imder-secretory  of  state  shakes  his  head  at  this.  Well,  then,  did 
Earl  Buseell  mean  that  it  was. a  scandal  that  we  had  bo  laws  to  pnnish  such  cases T 
Ho  must  have  meant  one  of  these  two  things.  I  have  the  disclaimer  of  the  nnder-seo- 
retory  aa  to  the  first.  [Mr.Layard:  "KoT]  Oh,  then,  that  shake  of  the  head  is  with- 
drawn. It  is  always  dangerous  to  pin  yourself  to  one  horn  of  a  dilemma  antll  you  have 
heard  the  other.  Now,  let  na  suppose  that  the  noble  lord  thought  the  case  of  the 
Alabama  ant)  the  Oreto  was  a  scandal  because  that,  haviuR  laws  to  pnnish,  they  were 
not  put  in  force.  Then  I  will  ask  this  question — I  know  it  is  true  that  it  is  said,  and 
it  has  been  repeated  here  to-night,  that  the  Alabama  left  this  country  without  there 
being  an  opportunity  for  the  government  to  seize  her  as  a  forfeited  ship.  But  I  waut  to 
kuow  this.  The  persons  who  were  concerned  in  building  the  Alabama,  and  in  sending 
her  out  of  the  country,  were  well  known,  and  they  never  disputed  the  fact.  I  believe 
that  in  this  House  an  honorable  momlicr  stated  the  whole  circumstances  connected  with 
the  case,  and  tlie  nsmos  of  all  the  parties  coucemed.  There  is  no  doubt  about  the  facta 
relating  to  the  Alabama,  and  1  want  to  know  this : — Supposing  that  the  ship  did  leave 
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this  connti;,  and  that  then  was  not  time  to  (die  her  as  a  fotfeited  ship ;  ;et  if  tike  laws 
of  the  conutry  were  violated,  why  did  not  the  government  indite  the  peraona  wlio 
admitted  openly  that  they  had  sent  the  Alabama  out  of  the  coantiyl  KemembeT,  if 
there  ia  a  case  for  BoiznTe,  there  is  also  a  case  for  an  Indictment  for  a  misdemeanor. 
If  the  noble  earl  meant  that  it  was  a  scandal  because,  having  laws,  those  laws  were 
not  enforced,  I  wont  to  know  why  the  government  haa  not  pat  them  Into  force,  In  place 
of  having  these  deenltory  and  tepeatwl  alloaioiis  to  the  Alabama  as  a  case  in  which 
some  misdemeanoT  and  iirn'oction  of  the  law  bos  been  committed.  Now,  take  the  other 
case  of  the  Oreto.  That  case  was  mentioned  in  this  Honse  last  year.  I  remember  vrell 
that  the  honorable  and  learned  attorney  general  stated  that  the  Orato  left  thin  country 
and  went  to  Nossan,  and  these  were  his  words :  "  We  strained  a  point."  The  attorney 
general  has  strained  more  than  one  point,  as  we  shall  see  before  all  Is  over.  He  said 
on  March  27:  "To  show  onrgood  faith  to  the  American  government  we  straiaed  a  point, 
and  we  seized  the  Oreto  at  T^tssan,  where  she  was  tried  and  acqnittcd."  And  the  Crown 
bronght  no  appeal  against  the  decision  of  the  vice-admiralty  court  at  Nassan,  w>  that  the 
(hwto  stands  a  ship  prondnnced  free  fron  '         ■     '■  -  .>     -      . 

enlistment  act.    I  want,  then,  to  hnow,  a  _  _   ._.,     _ 

the  noble  earl  meant  when  he  said  the  cose  was  a  scandal.  But  I  have  not  done  with 
the  case  of  the  Alabama.  It  was  a  most  singnlar  coincidence  that  on  the  very  day  the 
noble  earl  was  writing  his  dispatch  to  the  United  States  government  containing  those 
remarkable  word^  which  we  may  be  sure  will  not  be  forgotten  by  our  friends  across 
the  water,  upon  that  same  day  the  honorable  member  for  Bradford,  Mr.  W.  E.  Forster, 
in  this  Honse  appealed  to  the  noble  lord  at  the  head  of  the  govemment  as  to  the  case 
of  the  Alabama.  The  honorable  member  stated  fairly  and  ably,  as  he  always  does,  his 
views  OS  to  the  Alabama,  and  he  called  upon  the  noble  lord  to  say  thai;  the  Alabama 
bad  been  guilty  of  on  infringement  of  our  laws,  and  to  smooth  over  the  matter  to  the 
American  government  by  acknowledging  that  there  had  been  some  remissness,  which 
was  mnch  IJi  be  deplored.  Upon  the  same  day  that  the  secretary  of  state  for  foreign 
affairs,  writing  to  the  American  government,  said  the  case  was  a  scandal,  the  noble 
lord  at  the  head  of  the  government,  addressing  on  English  audience  and  the  House  of 
Commons,  said : 

"I  have  myself  great  doubt  whether  If  we  had  seized  the  Alabama  we  sbonld 
not  have  been  liabk  to  considerable  damages.  It  ia  generally  known  that  she  s^led 
from  this  country  nnarmed  and  not  properly  fitted  out  for  war,  and  that  she  received 
her  armament,  equipment,  and  crew  in  a  foreign  port.  Therefore,  whatever  Bospiciona 
we  may  have  had — and  they  were  well  founded,  as  it  afterward  tnmed  out — as  to  the 
intended  destination  of  the  vessel,  her  condition  at  (hat  time  wonld  not  have  jnstificd 
her  seizure." 

That  is,  faf  Justify  her  seizure  from  any  infringement  of  the  law.  But  if  there 
hod  been  no  infringement  of  the  law,  why  was  the  case  a  scandal  I  If  there  had 
been  any  Infringement  of  the  law,  why  were  not  the  persons — whose  names  were 
well  known — who  sent  out  the  vessel,  why  were  they  not  indicted  I  Then,  as  the 
Oreto  was  tried  and  aci|uitted,  why  is  her  case  a  scandal!  Now  let  us  take  the  other 
branch  of  the  dilemma.  Did  the  uolile  earl  mean  that  the  ease  woe  a  acaudal 
because  we  hod  not  a  bettor  law  to  deal  with  the  caaes  of  the  Alabama  and  the  Oreto  t 
Then,  I  ask,  why  have  not  the  government — if  such  be  their  opiniou— why  have  they 
not  proposed  an  alteration  of  the  law  t  The  noble  earl,  the  foreign  secretory,  has  more 
than  once  suggested  that  the  government  might  come  to  this  House  and  propose  such 
an  alteratiou.  I  ask,  if  it  was  the  opinion  of  the  noble  earl  that  this  case  was  a  scandal 
to  our  laws  because  we  bad  no  law  to  meet  it,  why,  as  he  remained  in  the  government, 
did  he  not  propose  an  alteration  of  the  law  T  Then,  ^ain,  we  have  upon  the  very  some 
(hty  a  declaration  from  the  noble  loril  at  the  head  of  the  government.  WhUe  the  noble 
earl  was  sending  off  his  dispatch  to  the  government  of  the  United  States,  the  noble 
lord  said  in  this  House,  ns  to  any  alteration  of  our  law : 

"I  do  hope  and  trust  that  the  people  and  government  of  the  United  States  wfll 
believe  that  we  are  doing  our  best  in  every  cose  to  execute  that  Jaw ;  but  they  must 
not  imagine  that  any  cry  which  may  bo  raised  will  induce  ns  to  come  down  to  this 
House  with  a  proposal  to  alter  tho  law.  We  have  had — I  have  had — some  experience 
of  what  any  attempt  of  that  sort  may  bo  expected  to  leiod  to,  and  I  think  there  are 
several  gentlemen  sitting  on  this  bpncb  who  would  not  be  disposed.  If  I  were  so 
inclined  myself,  to  concur  in  any  such  propoaiUon." 

That,  I  think,  wasasensihle  view,  and  I  can  only  wonder  at  and  want  an  explanation 
of  the  dispatch  to  our  good  ftiends  ocress  the  water,  leading  to  tbe  belief  that  the 
opinion  oi  our  government  was  wholly  different.  I  must  say  another  word  as  to  this. 
We  are  told  that  these  words  of  tho  noble  earl— and  very  strong  words  they  wer»for 
a  minister  to  une — were  referred  to  elsewhere,  and  the  noble  earl  was  asked  to  explain 
them.  The  noble  earl  explained  them  in  this  way.  He  said  in  substance:  "I  adhere 
to  the  opinion,  and  my  reason  is  this:  How  can  you  describe  in  any  other  words  an  act 
of  Parliament  as  to  which  the  chief  of  one  of  our  courts  of  law  has  said,  '  You  might 
sail  a  fleet  of  Btdpe  through  itf"    That  explanation  again  will  go  across  the  water, 
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very  eminent  and  learned  person  aaid  was  tbis: 

"If  I  were  toailoptthe  conetmction  which  tile  Crown  deeireB  to  put  npon  the  foreign 
enliatment  act,  nhich  I  do  not  adopt,  which  I  Teprobat«  as  false  and  eironeoos,  then, 
indeed,  yon  miglit  not  drive  a  coach  and  six,  but  might  sail  a  fleet  of  ships  tfarongh  the 
act  of  Parliament." 

Now,  I  think  I  bare  shown  snfflcient  reason  why  the  Honse  of  Cnuiinons  shonld 
be  oDiions  to  have  a  fall  statement,  not  merely  from  American  reports  and  [inbljca- 
tiana,  but  a  fiill  statement  from  onr  own  ministers  Of  the  correspondence  which  baa 

tossed  between  tbe  British  government  and  the  government  of  the  United  States. 
now  come  to  the  second  portion  of  the  papers  which  liave  been  moved  for— tbe  corre- 
spondenoe  between  the  ditfereutdepajrtnients  of  the  governmetit  and  tbe  Messrs.  Laird, 
who  are  said  to  have  been  the  buildets  of  these  ships.  I  wish  to  roi>eat,  most  emphati- 
cally, that  I  will  endeavor  not  to  any  one  word  which  can  by  any  possibility  verge  npoa 
whatevarmay  be  the  merits  of  the  case  to  bo  tried  between  tbe  Roveniinent  and  the  per- 
sons connected  with  these  ships,  I  agree  that  notbiDg  should  oe  said  in  this  House  to 
pr^udice  tbe  pending  case,  bat  I  wish  the  government  bad  followed  a  similar  course.  I 
cannot  help  reminding  the  Hoase,  as  it  bos  been  referred  to  prominently  by  the  attorney- 
general,  of  what  the  government  have  boou  doing  all  the  time  thesu  ships  have  tteen 
detained  or  under  seizure.  The  attorney  general,  as  I  understand  his  views,  sa^s  that 
iiothinfrmost  be  said  ta  prmndtce  thoicaBeoT  the  government,  but  anything  that  wilt  pre- 
judice uie  case  of  the  individuals  with  whom  the  government  are  in  litigation  is  fair  and 
right,  and  all  the  more  &ir  and  right  if  it  comes  from  a  member  of  uie  government. 
Let  us  take  as  a  speeimeu  a  speech  of  a  foreign  secretarr  to  tbe  people  of  Bliurgowrie, 
which  we  may  presnme  is  correct,  as  the  American  minister  has  reported  it  to  hia 
government,  observing  that  the  ^tered  tone  of  Lord  Busscll  greatly  nleased  bjm. 
Now,  what  was  the  new  tone  which  so  delicht«d  tho  American  miniBlcr(  Upon  the 
ffth  of  September  these  rams  were  BCised.  [Thn  attorney  general :  "  Detained.'']  Yes, 
detained.  The  corraotion  is  important,  ^ey  were  detuned  on  the  Stb  or  10th  of 
September.  Abont  a  fortnight  or  three  weelu  afterward,  addressing  a  select  aodience, 
who,  no  doubt,  ware  most  competent  judges  upon  these  matters,  the  noble  earl  tToat«a 
them  to  bis  views  npon  the  foreign  enlisbnent  act.    He  satd: 

"There  are  other  matters  witb  regard  to  ships  that  have  lal«ly  been  prepared  within 
this  conntry,  becaase  these  ships  ore  not  like  ships  tbat  receive  the  nsnal  equipment ; 
they  are  not  like  vesaela  yon  sent  in  former  times  of  war,  but  are  Ln  themselves,  with- 
out any  further  armament,  formed  for  acts  of  offense  and  war ;  they  are  steam  rams, 
which  might  be  nsed  for  puiposea  of  war  without  ever  loncliing  tbe  shore  of  a  confed- 

The  good  people  of  Blairgowrie  no  donbt  attached  a  different  meaning  to  tbe  word 

"rams."    The  noble  earl  went  on  to  say: 

I,  gentlemen,  to  permit  ships  of  thli 

nter  into  a  conledeiate  port,  not  ■  ^ 

yon  Bee,  expose  oni  good  faith  to  gteat  sospicion." 

I  wish  the  honse  to  remeinlicruliat  was  the  condition  of  affairs  at  that  time.  Messrs. 
Lnird  were  tho  builders  of  tlieso  ships.  They  were  sold  to  have  been  built  for  a  for- 
eigner, M.  Bravay,  of  Paris,  and  the  ullegatiuu  was  tbat  that  statement  was  incorrect, 
and  tbat,  instead  of  being  built  for  M.  Bravay,  they  were  intended  for  tlie  confederate 
government.  That  was  a  matter  to  bo  proved  by  pmper  evidence.  While  the  i^ucstiou 
u  in  this  state,  the  noble  foreign  secretary  thinks  it  is  not  pr^ndlced  by  his  going  to  a 
select  andionce  of  his  own  choosing,  and  telling  them  that  it  is  quite  clear  tnat  these 


■«  intended  for  the  confederate  government;  and  the  American  minister  says, 
"This  is  the  tme  tone."  Bnt  now  I  come  to  my  honorable  and  learned  friend,  the 
attorney  MneraL  He,  following  the  example  of  the  noble  earl,  addressed  bis  constit- 
uents, and  what  did  he  tell  them  1 

"On  the  other  hand,  be  hoped  and  believed  tbat  the  people  of  the  conntry  at  large 
wonld  not  be  inclined  to  identify  themselTcs  in  feeling  with  those  merchants  of  onra 
who  seemed  to  think  that  they  wore  bound  by  no  obligation  t«  our  laws  at  oU." 

No  doubt,  if  such  an  expreseion  had  loll^  &om  t<he  honorable  member  who  eita 
below  the  gangway,  it  might  not  have  been  of  the  sli&irtest  coDsei^uouce,  no  import«nce 
would  have  been  attach^  to  it.  But  it  is  very  di^ront  when  it  falls  from  tho  Brst 
law  oQIcer  of  the  Crown,  who  is  charged  with  the  proaocntiou  of  such  offenses. 

"  Ho  hoped  and  believed  that  the  people  of  the  conntry  at  large  would  not  be  inclined 
to  identify  themselves  in  feeling  with  those  merchants  of  onts  who  seemed  to  think 
that  they  were  bound  by  no  obligalion  to  our  laws  at  all,  and  that  it  was  perfectly  fair 
for  them,  if  they  chose,  to  carry  on  on  unlawful  trade  with  a  belligerent  power, 
while  at  the  some  time  they  know  that  government  were  aii:.ions,  for  the  sake  of  tho 
nation,  to  preserve  a  strict  neutrality." 

Wko  were  reforred  to  I    Of  course  I  must  pay  the  govemmeDt  the  oomplimat  of 
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sayiDfftbatif  tbenwere  anymeicbanta  evindng  a  total  disregard  to  the  law,  they 
wolild  have  pT(«ecQt«d  them.  Therefore  this  could  only  refer  to  the  cases  tui  judSce — 
the  Alexandra  and  the«toam  rams ;  and  yat  we  hare  the  first  law  officer  of  the  Crown 
goln^  down  to  bis  constituents  and  snyinff,  before  the  cases  were  tded,  that  the  defend- 
ants in  these  cuses  bad  clearly  violated  the  law.  Bat  this  Is  not  all,  because  we  find, 
the  president  of  the  board  of  trade  also  followed  snit  He  went  down  to  Aahton  and 
addressed  bis  constltnents,  and  I  mast  say  he  went  deeper  into  tbe  snbject  than  either 
of  those  who  preceded  him.    He  told  the  people  of  Ashton: 

"I  don't  know  whether  any  gentleman  Itere  has  token  the  tronble  to  read  the  legal 
argnoieTitt  npon  tUs  qnestion;  bnt  really  I  confess,  for  one,  that  I  am  nnablo  to  nnder- 
stand  much  of  what  has  been  said  npon  the  snliject.  I  am  told  that  yon  may  sail  a 
fleet  of  ablps  through  the  foreign  enlistment  act.  It  may  be  so ;  but  I  will  undertake 
to  say  that  I  will  sail  another  aeet  of  ships  through  the  ooustruction  which  any  of  the 
lawyers  has  hitherto  put  upon  that  act.  Common  sense  tells  me  that  the  coniederato 
covemment  are  the  parties  who  have,  directly  or  Indirectly,  oaosed  these  ships  to  he 
bnilt  in  this  country,  and  that  in  so  doius  they  entiired  upon  a  deliberate  course  of 
-violating  and  evading  the  laws  of  England.  I  am  no  lawyer,  but  that  is  my  construe- 
tion,  and  I  do  not  think  yon  can  sail  a  fle«t  of  ships  through  that." 

Yes,  the  laws  of  England,  which  the  right  honorable  ^ntkeman  says  he  does  not 
understand,  he  nevertheless  maint^ns  have  been  rlolatM;  the  common  sense  which 
doee  not  enable  him  to  underatand  the  law,  does  enable  him  to  say  that  these  parties 
hitd  entered  on  a  deliberato  course  of  violating  the  laws  of  England.  "  I  am  no  law- 
yer, but  that  is  my  constmction,  and  I  don't  think  yon  can  sail  a  fleet  of  shins  through 
it.""  That  was  followeil  by  great  langhter.  Well,  hut  this  is  not,  aftor  all,  a  matter 
for  drollery.  Suppose  this  were  a  (jnestionof  life;  suppose  a  prisoner  waiting  his  trial 
on  a  government  prosecution  for  high  treason,  and  suppose  the  attorney  general,  a  sec- 
retary of  state,  and  another  cabinet  minister  went  aboat  addressing  their  constituents, 
and  saying:  "Don't  talk  abont  the  law;  never  mind  that;  there  are  no  doubt  forms  of 
law  to  bWgone  through,  but  it  is  as  certain  as  the  sun  shines  the  man  is  guilty."  The 
attorney  general  deprecated  any  word  which  might  drop  from  any  speaker  that  might 
prejudice  the  case  of  the  Crown,  bnt  he  talked  much  of  doing  to  others  what  yon 
would  desire  others  to  do  to  you;  and  then  he  said;  You  talk  of  papers  laid  before 
Congress;  another  paper  was  hud  before  another  congress;  and  hereodapaper  said 
to  be  signed  by  tbe  under-secret ary  of  the  coufederato  government,  stating  something 
about  iron-clad  vessels  being  built  in  England,  and  connecting  them  with  tbo  rams  in 
the  Meraey.  And  he  said,  as  a  matter  of  &ct,  there  cojild  be  no  donbt  these  rams  were 
intended  for  the  confederate  government.  Now,  that  is  the  very  point  mbjudice.  But 
does  the  attorney  general  not  know — what  I  snppose  every  other  member  but  himself 
knows — that  a  gentleman,  as  I  am  informed,  of  high  position  in  the  Confederate  States 
has  written  a  letter  to  the  newspapers,  in  which,  referring  to  the  paper  which  the 
attorney  general  read  to-night,  and  which  was  also  pnblished  In  the  newspapers,  he 
has  declapsd  it  to  be  a  gross  forgery  T  But  so  the  fact  is;  suoh  a  statement  has  been 
mode,  and  made  as  publicly  as  the  other  document;  and  the  person  who  has  mode 
that  statement  has  added  that  any  one  conversant  with  the  manner  in  which  docu- 
ments are  laid  before  Congress  would  know  thot  it  was  not  usual  for  documents  in 
that  shape  or  form  to  be  laid  before  Cougrees,  Now,  I  want  to  state  precisely  the 
objects  for  whioh,  1  think,  this  second  class  of  docnments,  the  correspondence  between 
the  government  and  the  Messrs.  Laird,  ought  to  be  produced.  It  is  not  for  the  pnrpose 
of  tSecting  the  merits  uf  the  cose,  either  as  against  the  Crown  or  the  Messrs.  Laird, 
that  I  support  their  production  ;  it  is  for  the  pnrpose  of  seeing  what  course  was  taken 
by  the  government  anterior  to  the  seizure  of  theee  vessels,  a  course  which  raises  con- 
stitntion&l  questions  of  as  great  importance — I  say  so  deliberately — as  were  ever 
brought  before  this  House.  I  speak  with  taU  conscionsness  of  the  gravity  of  the 
expressions  I  nse  when  I  charge  the  government — let  there  be  no  mistake — I  charge 
the  Kovemment  with  having  done,  and  after  hearing  the  ottomoy  general  te-night,  I 
say  having  done,  on  their  own  confession,  what  was  Illeijal  nnd  nn constitutional,  with- 
out law,  without  Justification,  and  witiiout  excuse.  We  are  told,  not  by  documeute 
laid  on  the  table — we  have  had  to  search  as  besi  we  could  for  documents  elsewhere — 
we  are  told  that  on  tbe  31st  of  Angnst  Earl  Russell  answered  a  memorial  presentod  to 
him  by  four  representatives  of  the  Peace  Society,  who  asked  him  to  detain  these  rams 
in  the  Mersey.    I  will  read  to  the  house  the  material  parts  of  that  reply; 

"Gentlemen;  I  have  received  your  letter,  calling  my  attention  to  a  snbject  of  very 
grove  and  pressing  importance,  namely,  the  fltting  out  and  equipping  of  two  jKiwerful 
iron-plated  steam  rnms,  which  you  ore  informed  ore  intended  to  commit  hostllittes 
against  the  government  and  people  of  the  United  States  of  America.  My  attention  hae 
long  been  d^ected  to  this  subject.  Both  tbe  treasury  and  the  home  department  have, 
at  my  request,  made  the  most  aniions  inquiries  upon  the  subject  of  these  steam  rams. 
You  ore  aware  tbat,  by  the  foreign  onlistmeut  act,  a  ship  Is  liable  to  be  detained,  and 
its  owners  are  subject  to  penalties,  when  tlie  ship  Is  armed  or  equipped  for  purposes  of 
war,  and  its  owners  intend  to  nse  it  against  some  stata  or  coramunity  in  friendship 
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ui  «  British  court]  of  Jn»tice,  h>  hare  tke  evidence  of  credible,  witnoaow.  j.  wim  lu 
hopes,  when  I  begsn  to  read  yonr  memorial,  that  jon  would  propose  to  Aimish  me ' 
with  evideoce  to  prove  that  the  steum  rama  in  question  were  intended  to  carry  on  boit- 
tilities  EigaiuBt  the  government  and  people  of  the  United  States  of  America;  hut  you 
make  no  proposal  of  tlie  sort,  and  ool;  t«ll  uie  that  fou  'are  informed'  so  and  so,  and 
'it  is  believed'  so  luid  so.  You  must  be  aware,  however,  tha^  according  to  Brittsh  law, 
pcosecntioDs  cannot  be  set  on  foot  upon  the  ground  of  the  violation  of  tJie  foreign 
enliatment  act  without  aCBdavits  of  credible  witnessw,  as  in  other  cases  of  importuit 
misdemeanors  and  crimes.    Such,  likewise,  is  the  law  in  the  Uni  ted  States  of  America." 

That  was  on  the  Slst  of  August.  On  the  Ist  of  September  the  noble  lord  wioto  to 
Hi.  Adams,  and  said  this : 

"In  the  first  place,  her  M^esty's  government  are  advised  that  thq  information  con- 
tained in  tlte  depositions  is  in  a  great  measure  more  hearsay  evidence,  and  ^neraJly 
that  it  is  not  sach  as  to  sbnw  the  iDt«Qt  or  parpose  necessary  to  make  the  huildiua  or 
fitting  out  of  these  vessels  illegal  auder  the  foreign  onliatment  act.  Secondly,  It  nas 
been  stated  to  her  Mi^^ty'^  government  at  one  time  that  these  vessels  have  been  bliilt 
for  Frenchmenj  and  at  another  that  they  belonged  to  the  viceroj;  of  Egypt,  and  that 
they  were  not  intended  for  the  soKalJed  Confederate  States.  It  is  true  that  in  yonr 
letter  of  the  25Ch  uf  July  yon  maintain  that  this  statement  as  regards  French  owner- 
ship is  a  pretense,  but  the  inquiries  set  oa  foot  by  her  M^esty  a  government  have 
failed  to  show  that  it  is  without  fonadatlon.  Whatever  suspicion  may  be  entertained 
by  the  United  Stat««  consul  at  Liverpool  as  to  the  ultimate  destination  of  these  ves- 
sels, the  fact  remains  that  M.  Bravay,  a  French  merchant  residing  at  Paris,  who  is  rep- 
resented to  be  the  person  npun  whose  orders  these  ships  have  been  built,  has  personally 
appeared,  and  has  acted  in  that  character  at  Liverpool.  There  is  no  legal  evidence 
against  M.  Bravny's  claim,  nor  auything  to  affect  him  with  any  illegal  act  or  purpose; 
and  the  responsible  agent  of  the  customs  at  Liverpool  affirms  bis  b^ief  that  tiiese  ves- 
sels have  not  been  built  for  the  confederates.  Under  these  clrcnmstauces,  and  having 
regard  to  the  eutire  insufficiency  of  the  depositions  to  prove  any  infraction  of  the  law, 
her  Majesty's  government  are  advised  tl^t  tbey  cannot  interfere  in  any  way  with 
these  vessds." 

That  was  the  conclusion  of  the  noble  loid  on  the  let  of  September ;  that  havini  regaid 
to  the  entire  insafficiency  of  the  denoaitioas  to  prove  any  infraction  of  the  law,  her 
Mi^esty's  soTemmeut  were  advised  that  tbey  could  not  interfere  in  any  way  with  these 
vessels,  eiUier  by  seizure  or  in  any  other  manner.  Well,  the  nest  step  was  this :  The 
Dvble  lord  has  Btat«d  elsewhere  that  on  the  3d  of  September,  the  next  day  bat  one,  he 
bad  made  up  bis  mind  to  detain  the  rams,  and  that  he  wrote  a  private  letter  to  the 
noble  lord  at  the  head  of  the  government  stating  that  he  had  given  orders  for  their 
detention.  Facts  of  ao  important  description,  which,  of  course,  he  was  not  in  any  way 
obliged  to  mention — and  I  quite  aKi'ee  that  it  would  be  wrong  for  liim  to  mention 
them— bnt  iniportiLut  facts  came  to  the  knowledge  of  the  governmeut  between  the  1st 
and  the  3d  of  September,  which  led  to  their  entirely  changing  their  intention,  aud 
resolving  to  take  proceedin its  against  the  rams.  At  some  future  time  we  may  perhaps 
hear  what  these  facts  are  which  in  so  brief  an  interval  came  within  their  co^izauce. 
But  what  we  find  was  this :  The  nohlc  lord  determines  to  detain  the  ships  on  the  3d  of 
September ;  aud  I  cannot  hcl])  thinking  there  ware  very  Just  grounds  for  the  question 
<d  my  honorable  friend  the  member  for  Horsham,  [Mr.  Seymour  Fitzgerald:]  If  yon 
hod  determined  on  that  day  oven  to  detain  these  rams,  do  yon  think  it  was  fair,  candid, 
and  above-hoard  fur  yon  to  write  to  the  Heasis.  Laird  on  the  4tb  of  September  a  letter 
which — even  granting  that  tbey  invited  it,  and  that  it  was  in  canseqaenoo  of  some 
statement  they  made — was  entirely  calculated  to  mislead  them  as  to  your  views  and 
intentions  t  For  what  does  that  letter  amount  to  but  this:  "We  understand  yon  to  bo 
.good  enough  to  say  that  although  you  will  not  volunteer  the  information,  yot  if  yon 
are  asked  officially  for  whom  yon  are  buitdiua  these  ships  yon  wUl  tell.  Be  good 
enough,  then,  to  let  tho  forei)^  secretory  kuowfor  whom  they  are  being  built."  And 
accordingly,  on  the  5th  of  September- the  Messrs.  Laird  unsuspectingly  say  that  "the 
Messrs.  Bravay  allow  us  to  send  yon  their  name."  Yet  all  the  while  the  foreign  secre- 
tary, in  concert  with  the  noble  lord  at  the  head  of  the  government,  hod  leaolved  to  take 
that  step  which  ha  never  breathed  to  tho  Messrs.  Laird,  aud  which  be  never  commoni- 
cated  to  them  till  the  9th  of  September.  Well,  on  the  9th  of  that  month  this  letter 
was  written  to  those  gentlemen,  and  I  ask  the  house  to  reconcile  it  if  they  can — I  con- 
fess I  cannot — with  tho  statement  we  have  heard  as  to  the  important  information  which 
arrived  between  the  1st  and  the  3d  of  September,  and  which  made  the  government 
change  their  views.  It  is  written  by  tile  secretary  of  the  treasury  to  the  Messrs.  Laird, 
•mi  runs  thus : 

''Qkktlemkk:  lamdeslied  by  my  lords  commissioners  of  her  Majesty's  treasnry  to 
acquaint  you  that  their  lordships  have  felt  it  their  duty  to  issue  orders  to  the  commis- 
sioners of  customs  that  the  two  iron-clad  steamers  now  In  course  of  completion  lu  your 
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dock,  at  Biikenhesd,  are  not  to  Iw  pennittod  to  iMve  th«  Menay  imtU  MtiaEMitoiy  evi- 
dence ea&  be  given  of  tbeir  deatimotioD,  or,  »t  leaat,  till  IJie  inquiries  wMch  ore  now 
beiQE  nrosecnted  to  obt«iu  anch  evidence  »htil  liAve  been  bronght  to  a  coDcloBinii. 

^•G.  A.  HAMILTON. 
"Hemra.  Laird  Brothers." 

Well,  but  if  all  the  &cte  bad  come  to  the  knowledge  of  tbe  govemmeut 

The  ATTOJtsEY  Gknkral.  I  «aid  that  "Bome  iDformation"  had  been  received. 
Sm HOOH Cairns.  Well, let itbe"Bomeinforniation.''  Thjainforinatioii.nccordlneto 
the  attorney  general,  entirely  changed  the  view  of  the  goveinmont,  and  prodQced  a 
oonvenion  as  suddeo  ae  anything  we  have  beivrd  of  Id  history.  Bemember,  I  am  wlll- 
iuK  to  attribute  the  convenion  to  thle  infonnatioD,  and  not  to  the  force  of  Mr,  Adams'g 
letter.  '  I  take  the  statement  of  the  govemmeat  b;  their  orKan  ui  this  house  to-uigbt 
that "  important  facte" — "  Bome"f^u  if  yon  like — had  come  M  theii  knowledge  between 
the  let  and  the  3d  of  September,  which  Mtie&ed  them  aa  to  the  destinatiou  of  these 
Tvms.  But  if  that  were  bo,  how  came  yon,  on  the  9tli,  to  write  as  reganlu  the  detention 
of  the  rams,  that  yonr  intention  wag  to  keep  them  "till  the  inquiries  which  arc  now 
being  -prosecuted  to  obtain  such  evidence  shall  have  been  brought  to  a  conclasiDur' 
But  BO  il.^oB,  and  then  the  detention  of  the  rams  took  place.  Tlie  detention  uccuned 
on  the  9th  itf  September,  and  the  Beiznre  on  the  9th  of  October,  exactly  one  month 
afterward.  It  is  said  alao  that  during  this  time  the  detention  bad  this  operation— that 
the  Messrs.  Laird  were  not  allowed  to  take  the  ships  oat  of  their  dock  on  a  trial  trip, 
although  they  gave  their  personal  undertaking  to  bring  them  back  agf^n  afler  the  trial 
trip  was  over.  It  is  said,  I  know  not  bow  truly,  that  that  permiesiou  was  first  given 
by  the  government  and  then  withdrawn ;  but  I  don't  care  about  that,  or  about  the  case 
of  the  McsaiB.  LoJrd,  I  beg  the  House  to  diaaeTei  this  matter  from  the  case  of  individ- 
uals. It  may,  or  it  may  not,  have  been  more  or  less  irksome  to  the  Messrs.  Laird,  but 
I  Bsk  the  House  to  look  to  the  grave  conetitutioual  question  involred.  I  demand  to 
know  from  the  govenunent,  for  we  have  not  been  told  yet,  what  was  their  authority 
for  detaining  those  rams  on  the  9th  of  September.  Does  the  attorney  general  say  there 
was  law  for  it!  No;  tJiore  is  none.  Does  be  say  there  is  conBtitutionw  practice  for  itt 
No:  there  is  none.  But  what  he  eays — and  I  commend  his  answer  to  the  house  for 
their  edification — is  this:  "We  violate  the  law  in  order  to  vindlcote  the  law."  For  he 
Bays:  "Thare  was  no  reason  to  seize — there  was  no  evidence — nothing  had  liuan  done 
which  gave  ns  that  right;  hut  we  remombered  what  we  thought  hud  occurred  in  other 
oases ;  we  remembered  that  shipa  bad  been  expeditionsly  fitted  out  and  sent  frova  this 
oounliy,  and  we  had  been  unable  to  atop  them ;  we  were  determined  that  that  should 
not  occur  again,"  And,  therefore,  while  no  crime  hod  been  committed,  ("Oh!"]  why, 
if  a  crime  had  been  committed,  yon  had  a  right  actually  to  seize,  but  while  no  crime 
had  been  committed,  while  no  evidence  was  obtained,  while  the  government  were 
afraid  to  seize  the  ships,  tliey  detained  them,  in  order  that  it  might  he,  in  the  course  of 
weeks  or  of  months,  they  might  procure  their  evidence,  and  make  out  their  case.  Now, 
I  will  take  the  attorney  genemrs  own  analogy.  He  asks,  "What  do  you  do  witli  a 
person  accused  of  conumttlng  a  crimel  You  take  liim  before  a  magistrate,  who 
receives  certain  evidence,  sud  may  remand  him  &ur  a  certain  time  that  more  evidence 
may  be  obtained."  The  attorney  general  forgot  that  here  there  is  a  seisare.  The  seU- 
nre  is  the  arrest.  The  moment  you  arrest  a  man.  which  the  law  allows  you  t«  do,  on  a 
charge  of  felony  or  misdemeanor,  you  act  strictly  within  the  law.  The  moment  you 
arrest  him  you  have  made  the  seizure,  and  the  law  also  says  in  the  interests  of  Justice 
that  the  moKifltrate  may  remand  him  within  certain  limits  and  foba  certain  time  while 
evidence  is  oeing  produced ;  and,  moreover,  there  are  sofegnarda  in  the  Aoieas  a/rpm 

Sainst  the  abnae  of  authority  there.  But  that  is  not  the  case  here.  Yon  say,  indeod, 
at  yon  acted  on  your  respouMbility.  Is  not  that  the  same  wretehed  pretense  which 
from  the  worst  days  of  despotism  downward  bos  always  justified  theactsof  theeiecn- 
tive  government  t  Has  not  everv  breach  of  law  committed  by  the  executive  been  dose 
on  their  own  responsibility  I  Were  not  general  warrants  Issaed  on  the  responsibility 
of  the  govemmeut  1  It  Is  no  answer  to  say  that  the  individual  may  have  his  action 
for  damages  where  there  has  been  a  breach  of  the  law.  If  I  remember  rigbtly,  the 
persona  who  were  arrested  under  general  warrants  had  rights  of  action  and  recovered 
damagea.  Yet,  althuagb  that  was  ao,  although  the  government  said  they  had  act«d  fbr 
the  safety  of  the  state,  and  on  their  own  responsibility,  the  House  of  Commons  solemnly 
pronoonccd  the  sentence  that  general  warrants  were  illegal  and  unconstitutional.  And 
1  say  again,  that  what  wus  done  in  regard  to  these  steam  rams  at  Liverpool  waa  as 
Illegal  and  unconstitntionul  as  any  ac{  ever  committed  by  the  executive  gorernment 
allice  the  time  of  wliJch  I  have  spoken.  Well,  it  has  been' suggested  on  behalf  of  the 
^venunent  that  after  all  a  seizure  and  a  detention  are  not  very  different ;  that  st 

IS  the  greater,  and  detention  the  lew;  that  there  was  no  grea-'—  ■-' — ' —" 

Messrs.  Laird  and  tho  enjoyment  of  their  property  by  the  o 

care  nothinK  about  what  the  exact  amomit  of  that  interference  may  bave  been,  but  I 

do  want  to  know  from  the  government — and  I  hope  we  shall  have  this  qaeetion  pliUnly 
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answered  before  tiiis  delmto  ia  over— I  want  to  know  whether  the  goTcrninent  really 
mean  to  claim  the  riaht  to  detain  abips  hnildiug  all  round  the  T&rioiiB  ports  of  England, 
on  the  reoaest  of  the  Americ&n  government,  until  inqniry  Hhall  have  been  mi^e,  or 
ontil  the  abip-hnilder^  having  the  onna  cast  apon  him,  ghall  discharge  it — the  oudh  of 
showing  the  destination  of  Uie  ship  I  If  that  ia  the  daiih  of  the  government  let  aa 
hear  it,  and  we  shall  know  how  to  deal  with  it.  If  that  la  not  their  claim,  how  do  they 
Jaitify  the  detention  of  the  ships  in  the  Merany  1  If  they  were  right  in  September  in 
detaining  these  vessels  for  a  month,  they  will  be  right  anywhere  in  England  in  detain- 
ing any  ahip  merely  od  suapicion.  Bnt  ia  it  the  fact  that  detention  is  less  Injurions 
than  seiznreT  It  reqnires  no  great  skill  to  answer  that  question.  If  the  govprnment 
seize  the  ahip  they  do  the  very  thing  that  nn  act  of  Parliament  avithoriiee ;  they  commit 
no  a™»8aion  on  the  law ;  and,  moreover,  the  person  wboae  ship  is  seizcil  has  a  right 
to  dHve  on  the  govemmant,  to  make  thmn  continue  the  proceedings  in  a  court  and 
bring  the  ship  to  trial,  and  then  it  will  bo  declared  whether  or  not  he  ia  an  offender 
againat  the  law.  Bnt  if  yoa  detain  the  ship,  how  can  the  owner  bring  the  case  to  trial  1 
I  want  to  know  from  the  government,'  and  I  trust  that  the  Hoose  of  Commons  will 
demand  fW>m  them  an  answer  to  this:  How  long  do  they  claim  a  right  to  detain  » 
ahipT  Do  yon  claim  it  for  one  month,for  two,  for  three,  for  six,  or  for  twelve  mouths t 
If  yon  do  not,  where  do  jou  draw  yonr  line  t  What  right  have  you  to  detain  her  for 
one  month  if  yon  can't  detain  her  for  twelve  T  Sir.  I  cannot  help  contrastlne  the  conrae 
taken  by  the  government  in  September,  ISB3,  with  some  words  which  fell  from  the 
noble  loid  the  first  minister  on  the  27th  of  March,  1863.  Spet^ldDg  in  this  honse  on 
that  occasion  tlie  noble  lord  said :  -' 

"  Her  M^esty'a  govemuient  will  contlnno,  aa  I  maintain  they  have  done  hitherto,  to 
enforce  the  law,  whenever  a  case  shall  bebronght  before  them  in  which  they  can  safely 
act  npon  good  and  sufficient  groands :  there  must,  however,  he  a  deposition  upon  oath, 
and  that  deposition  mast  be  made  npon  fact*  that  will  s^nd  examination  twfore  a 
court  of  law;  for  to  call  upon  ns  arbitrarily  and  capricionslv  to  seize  vessels  with 
respect  to  which  no  convinoinc  eridenca  can  nfterwonl  be  adduced,  la  to  ash  the  gov- 
ernment to  adopt  a  course  wbicli  would  cast  discredit  upon  them,  and  lead  to  mnch 
subsequent  difficulty  aud  embarrasamont." 

If  yon  cannot  capricionsly  sviio  a  shin,  what  is  that  to  he  called  which  ia  the  deten- 
tion of  a  ship  without  cause  for  eelznre,  tn  order  that  yon  may,  if  it  may  be,  obtain  a 
case  for  seiznreT  On  tlte  same  day,  the  37th  of  Marcli,  the  attorney  goneml,  then  aoli- 
citor  general,  laid  down  some  very  good  cnnstitutional  law,  which  I  am  nfraJd  ho  has 
forgotten.    Ho  said : 

'*  The  United  States  govemmeut  have  no  right  to  complain  of  the  act'  in  question ; 
the  foreign  euliatment  act  is  enforced  in  the  way  in  which  tho  English  laws  are  nsuaUy 
enforced  agaiust  English  snMecta." 

Now,  whero  ia  your  English  law  which  authorizes  yoa  against  an  English  subject  to 
detain  property  uoder  such  circumstances  T 

"  On  evidence  and  not  on  snaplcioQ ;  on  satisfactory  testimony,  and  not  on  the  mere 
accusations  of  a  foreign  minister  or  Ilia  agents." 

And  the  honorable  and  learned  gentleman  went  on  to  say : 

"  I  might,  iierhaps,  understand  such  a  complaint  if  grounded  on  some  snch  theory  as 
this :  That  liecause  the  safeguards  of  liberty  nave  been  aospended  under  cirriinistOQces 
of  civil  war  in  tho  United  States,  therefore  that  they  should  be  suspended  iu  this 
country  too,  aud  the  officers  of  onr  government  should  do  illegal  acts  and  violate  the 
law  on  mere  accusation  and  suspicion." 

Six  months  have  liot  passed  over  Ijefore  the  honorable  and  learned  gentleman — 
advising,  as  I  suppose,  the  govommont — was  guilty  of  the  very  offense  which  ho  rep- 
robated then  when  he  said  that  it  was  unjustifiable  in  the  United  States  to  ask  us  to 
imitate  their  conduct.  There  is  (Mother  matter  counactol  with  this  which  is  of  great 
importance,  and  to  which  I  invito  tho  attention  of  the  right  honorable  gentlemnn  tho 
chancellor  of  the  exchequer.  The  house  is  aware  that  very  large  and  estensive  demands 
have  hcon  made  by  the  government  of  the  United  States  agaiust  this  country  for 
iqjnriea  occasioned  by  the  Alabama.  Those  demands  were  made  during  tho  whole  of 
last  year,  and  now  omoant  to  a  sudi  which  1  am  afraid  to  mention,  Laat  year  I  heard 
the  government  on  more  than  one  occasion  defend  themselves  against  these  claims,  and 
J  thought  on  very  good  grounds.  I  thonght  that  the  claima  were  moat  unfounded.  I 
thought  there  was  no  pretense  for  alleging  them.  I  accepted  the  defenao  of  tho  gov- 
emmeut.  But  what  was  that  defense  t  The  defense  of  the  covemmcnt  woa  uiis: 
"  You  complain  of  the  Alabama.  Well ;  assume  for  a  moment  that  at  tho  time  of  her 
departure  n*om  England  she  hail  been  guilty  of  a  violation  of  the  foreign  enlistment 
act,  which  we  think  dotibtfnl ;  bnt,  assume  that  she  had,  she  was  built  imder  such  cir- 
cumstances, and  with  such  speed,  that  no  reasonable  diligence  on  onr  port  could  have 
prevented  her  leaving."  Bnt  said  the  American  minister,  "  Ob,  yes ;  bnt  I  told  yon  a 
considerable  time  beftre — I  told  yon  many  weeks  before — the  renson  that  we  hod  for  sus- 
pecting her  destination  ;  and  I  gave  yon  statements — some  of  them  npon  oath,  and 
some  not  upon  oath— which  made  it  imiKtsaible  bnt  that  any  one  should  at  all 
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erentB  feel  a  donlit  whetber  that  was  not  her  deatinotioa.'''  "  Yes,"  sold  the  sotcid- 
ment,  "  but  ne  have  no  law  which  eunlilce  ua  to  interpoBe  in  a  oaee  of  tUttt  kiiuL  We 
cannot  detain  a  ship — we  cannot  act  upon  BUBpicion.  If  ;oa  show  as  a  case  which 
UDablcB  UH  to  seize,  then  we  can  seise  and  abide  liy  the  conseqnenoes,  because  the  law 
enables  as  to  do  that ;  hut  the  law  does  not  enable  ns  to  do  what  yoar  American  law 
iua7  do,"  and  I  believe  does — "  it  does  not  ouable  us  to  detain  a  ship  merol;  un  cironm- 
Htances  of  sospicion,  iu  order  to  make  inqoiiy.  Therefore,"  said  the  government  to  the 
UDitedStateslostyear,"  four  claims  with  re}(nrd  to  the  Alabama  arc  uofuanded;  for  we 
(lid  all  that  the  law  and  constitution  of  the  countr;  allow  us  to  do,"  But  what  becomes 
of  that  nowT  What  will  yon  say  to  the  American  minister  nowT  Donot  yon  suppoee 
tliat  the  American  minister  will  come  to  you  and  say,  "Yoa  told  me  lost  year  that 
unless  you  bad  a  cose  for  seizure,  and  proof  by  proper  evidence,  yon  could  not  arrest  a 
Hhip  at  all — that  yon  conid  not  detain  her  t  Although  ^oq  admitted  that  the  facts  I 
brought  before  you  created  very  great  suspicion,  yon  said  that  you  could  not  seize  the 
Alabama ;  tlierdbre,  you  could  not  touch  her.  Bat  look  at  what  you  did  in  September. 
For  a  wbolo  month  yon  detained  these  steam  loma  in  the  Mersey,  while,  sFcording  to 
your  own  words,  you  were  collecting  evidence  aud  endeavoring  to  see  whether  jour 
iuspicions  were  well  foaoded."  Now,  I  do  not  accept  that  view  of  the  case.  I  do  not 
accept  the  view  that  the  government  were  justified  in  what  they  did ;  but  I  maintain 
that  when  the  United  States  hold  this  language,  either  onr  government  must  conteud 
that  what  they  did  iu  September  was  unconstitutional,  or  Oiey  ought  to  have  done  the 
same  with  regard  to  the  Alabama,  aud  are  liable.  Now,  I  have  only  a  few  words  more 
to  Bay  with  regard  to  the  course  which  was  takeu  after  the  seizure,  and  agiiin  I  will 
not  say  a  word  as  to  the  merito  of  the  cose,  of  which  I  know  nothiug.  What  was  the 
course  the  govenunent  tookt  On  the  9th  of  October  they  seized  these  rams.  The 
house  are  tolerably  aware  that  the  next  step  to  be  token  is  one  almost  of  form — at  all 
events,  a  very  few  days  snfBces  if  they  hove,  as  the  government  say  they  had  at  the 
time  nf  the  seizure,  a  mil  knowledge  of  the  caae — the  next  step  is  to  file  an  information 
in  the  excheqaer,  but  I  am  sorry  to  say  that  the  law  of  the  country  is  such,  because  it 
was  a  law  made  to  deal  with  seizures  of  bales  of  tobacco  and  things  of  little  value, 
that  the  Crown  cannot  be  aotually  driven  to  take  a  step  in  the  Court  of  Exchequer  for 
twelve  months.  In  a  case  of  this  sort,  however,  where  the  property  was  of  the  value 
of  nearly  a  quarter  of  a  million  of  money — something  like  that  amount  has,  I  am 
informed,  been  expended  on  these  ships — surely  it  was  the  duty  of  the  govcrnuieul, 
trhsn  they  did  seize  the  ships,  to  use  promptitude  and  dispatch  t«  bring  the  cose  to 
trioL  Well,  now,  wiU  the  House  believe  it  that  from  the  SKh  of  October  until  the  eth  of 
Fcbruacy,  which  is  exactly  four  months,  not  a  single  step  was  taken,  no  iuformatiou 
was  Sled  in  the  exchequer ;  and  I  do  not  think  I  am  going  too  far  when  I  say  that  if 
this  House  bad  not  assembled  a  very  few  days  before  (hat  time  the  information  would 
not  have  been  filed  to  this  day  T  But  that  is  not  all.  What  was  done  with  the  ships 
iu  the  mean  time  !  We  saw  from  the  ordinary  sources  of  information  that  they  were 
taken  out  of  the  dock  and  laid  in  the  Mersey  under  the  charge  of  the  government. 
Noiv,  if  a  quarter  of  a  million  of  money  has  been  exp<^udcd  on  these  ships,  I  ask  the 
Hotiee  to  consider  what  the  loss  per  month  must  be  to  the  persons  who  have  laid  ont 
that  sum.  I  do  not  suppose  that  it  is  an  inordinate  estimato  to  treat  money  in  com- 
merce as  worth  ten  pet  cent,,  and  at  that  rate  you  will  cet  a  loss  of  something  like  two 
thousand  pouud.t  a  mouth,  in  additiou  to  the  inconvenfence,  which  cannot  bo  ex^gO' 
rated  in  mercantile  aEfairs,  of  what  is  colled  "  lying  out  of  the  money."    I  suppose  lam 


ruin.  But  is  that  all  t  We  have  had  another  confession  from  the  government  to-night. 
While  the  ships  are  under  detention,  be  it  observed,  after  the  goverimiont  have  put 
their  embargo  upon  them,  when  tliey  will  not  let  them  go  ont  for  a  trial  trip,  when 
they  have  announced  that  they  are  gettiug  up  evidence  M  make  a  cose  for  the  seizure 
and  forfeit  of  the  ships  if  they  can,  they  send  down  an  officer  of  the  admiralty  to  deal 
with  the  owuers  for  the  sale  of  their  ships.  I  was  quite  amused  at  the  manner  iu  which 
the  attorney  general  dealt  with  this.  He  said,  "  WeU,  it  was  a  very  kind  thing,  a  very 
humane  thing.  The  government  did  not  wish  to  push  the  owners  to  extremity.  They 
thought  there  might  be  difficulties,  and  it  would  be  as  well  if  they  paid  the  money  to 
the  owners  for  the  ships."  I  want  the  attflmey  general  to  tell  me  wliat  does  he  tiiiiik 
of  dealing  with  a  man  around  whose  neck  the  government  has  got  the  fangs  and  talons 
of  ILe  revenue  officers  T  The  honorable  and  learned  gentleman  is  accustomed  to  deal 
vith  what  are  called  qnestiouB  of  equity  iu  contracts  and  bargains  of  this  kind.  Is  it 
his  Idea  that  it  is  a  fair  thing  for  a  government  to  use,  not  a  process  of  law,  for  there 
was  no  process  of  law  used  nor  that  could  be  nsed,  but  to  use  the  strong,  violent, 
and  unconstitutional  hand  of  the  executive  to  detain  these  ships,  to  teU  those  who  had 
built  thorn  that  the  government  were  getting  iip  a  case  to  connacate  them,  and  then 
while  that  is  being  done  to  send  down  an  agent  of  the  admiralty  to  treat  t  "  To  treat!" 
Is  it  not  a  mockery  f  Is  not  that  word  a  mockery  f  Was  that  fair  dealing  T  Was  that 
a  seller  and  bnyer  at  arms'-length  and  on  on  even  footing  T    The  government  with  its 
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huidfl  apon  tbe  abtp«,  the  garerDiDaiit  anerting  that  the  day  wm  eomtiig  wtwu  the 
Edilps  w«nld  be  forfeited,  and  tium  goine  and  iayinR  to  the  bollder,  "  Come,  now,  aell 
oe  these  ship* ;  let  na  bny  them  of  jmi.''^  Bnt  what  is  the  elimax  T  Tbe  climax  is  this : 
The  moDth  of  Febmaiy  comes  at  last.  Parliament  meets,  Mid  the  tofbrmation  cnn  no 
loDjier  be  delayed-  It  most  be  filed,  and  then  we  haTe  the  last  letter  from  the  treaaiuy 
to  Henra.  Laird,  which  I  hope  tbe  honso  will  hare  printed  for  ila  perusal  in  tbe  papers 
aboat  to  be  prodooed.  It  lM«ine  with  another  piece  of  mockery,  for  it  Is  beaded  "  Inune- 
diate."    After  four  months  Ue  treasocj  woke  np  and  s^d ; 

["^nMdlMc.) 

"  Tbeasubt  Chambers,  Febnary  8, 1B64. 
"Qkntmmkmt  In  roplf  to  yonr  letter  of  tbe  3d  instant,  I  am  commanded  by  the 
lords  comoiisslonerH  of  aer  H^estj'a  treasury  to  acquaint  you  that  tbey  are  iufonned 
that  an  information  in  tbe  case  of  tbe  iron-clod  vessels  built  by  you,  and  now  under 
seizure  by  her  H^estj's  covemment,  will  be  lile<l  in  a  few  days,  and  that  It  may  be 
necessary  to  send  a  commission  abroad  for  tbe  pnrpose  of  collecting  eridence. 

"QEOEGEA.  HAMILTON. 
"Mesais.  Laird  Brothers." 

CoUectiug  evidence  I  The  seizure,  according  to  tbe  goTcmmant,  could  only  be  made 
upon  evidence,  and  four  months  after  tbe  seizure  the  government  are  going  to  oolleot 
evidence  abroad.  Sir,  we  have  not  got  many  papers  fhim  the  gorerument  this  year, 
bat  I  trust  the  House  will  insist  upon  tbo  production  of  these. 

The  Solicitor  GsyRRAL.  Sir,  T  am  bappy  to  agree  with  my  honorable  and  learned 
friend  in  one  or  two  of  the  propositions  which  he  laid  down.  He  stated  that  tbe  latter 
class  of  papers,  the  prodaction  of  which  is  required,  would  not  affect  the  trial  of  this 
case,  and  would  not,  indeed,  be  evidence  in  it.  I  agree  with  him.  Ho  also  said  that 
it  was  prop«r  tbut  the  House  should  know  the  tone  of  the  coireepondence  between  the 
American  government  and  our  own.    I  agree  with  him.    Tbe  House  has  a  right  t« 


know  that,  and  tbe  papers  will  be  produced.  I  tlierefore  cannot  help  thinking  that 
my  learned  friend  might  have  saved  a  great  portion  of  bis  argument  which  refei  '  ' 
the  production  of  those  papers,  knowing  very  well  Itefore  De  got  up  that  it  W 


intention  of  the  government  to  produce  them.    He  went  on  to  give  the  Hoose  his 
opioJOD,  OS  connsel  for  Mr.  Laird;  [Sir  Hngb  Cairns  dissented,]    Why,  we  all  know 
^at. 
BiR  HuoH  CuRNS.  I  beg  to  soy  tbat  my  learned  Mend  knows  nothing  at  all  on  the 

The  SoLicrroR  Generai.  He  was  in  tbe  case  at  all  events. 

Sir  Hugh  Caqikb.  Never. 

Tbe  SouciTOit  Gekehai.  H;  learned  friend,  I  am  sure  will  forgive  me  if  I  was 
nuder  it  iiiisappreheusiou.  But  my  honorable  and  learned  Mend  appeared  in  tbo  last 
cose  of  tbe  Alexandra,  and  I  certainly  supposed,  from  tbe  tenor  of  Ins  address,  a  good 
part  of  which  appeared  to  me  in  some  measure  calculated  for  a  Jury,  tbat  it  was  a 
rehearsal  of  the  speech  which  he  int«nded  hereafter  to  deliver  in  the  case.  He  gave 
his  opinion,  whatever  it  may  be  worth,  and  I  do  not  at  all  wish  to  detract  from  the 
value  of  that  opinion,  that  tbe  production  of  the  Qrst  class  of  doonmeuts,  namely, 
the  correspondence  between  tbe  government  and  Messrs.  Laird,  would  not  in  any 
degree  afiect  the  triaL  Tbe  House  will  do  my  honorable  and  learned  Mend,  the 
attorney  general,  upon  whom  the  responsibility  of  this  proaecation  rests,  and  myself 
the  justice  to  suppose  that  it  is  not  one  which  we  should  have  undertaken  ligbuy  or 
hastily.  Tbe  attorney  general  is  of  opinioD  that  tbe  prodaction  of  this  coirespondence 
would  tend  to  prejudice  the  case.  The  distinction  between  the  two  kinds  of  corre- 
apoadence  is,  that  one  is  admissible  as  evidence  in  a  conrt  of  Justice,  and  the  other  Is 
not.  Now,  we  all  know  that  the  production  of  only  one  portion  of  a  case  may  lead  to 
an  utterly  wrung  and  unfounded  conclusion,  and  that  if  we  desire  b)  form  an  opinion 
according  to  the  evidence  we  ought  t«  have  tbe  wbijlo  of  that  evidence  beforb  us.  If 
the  correspondence,  written  of  course  under  advice  by  Mr.  Laird,  and  the  answers 
of  tbo  Crown  be  produced,  without  any  explanation  uf  tbe  circumstances  onder  whioh 
those  letters  were  written,  or  the  information  obtuiued  which  induced  us  to  write  in 
those  terms,  it  would  be  impossible  for  any  one  reading  the  conespoudeuce  to  come  to  a 
right  conclusion.  If  the  House  should  think  that  we  have  improperly  instituted  tbla 
prosecution,  and  tliat  her  Mi^eaty's  government  ODRbt  not  to  be  intrusted  wilL  tbe 
powers  they  possess,  it  is  proper  for  tbe  House  to  say  so.  But  I  aek  the  House,  if  we 
are  permitted  to  conduct  this  prosecution,  to  allow  us  to  conduct  It  in  the  some  way 
as  oil  other  sovemment  prosecutions  are  oondnctad.  I  never  rememher  hearing  of  a 
case,  and  I  do  not  believe  there  is  an  instance,  iD  which  a  government  oonducbng  a 
prosecntimi  has  l>een  o^led  on  to  produce  to  the  House  of  Commons  before  tbe  triu  a 
ooirespoDdence  which  is  to  form  a  portion  of  the  evidence  for  the  prosecution.  As  my 
honorable  and  learned  friend  expressed  a  desire  not  to  prqjndlce  the  trial,  or  at  all  to 
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disciua  the  merita  of  the  case  o 

ftnaweTi  vhich  ia  all  that  opphvo  im  uit?  punjiuuiur  luuiiou  uviun?  xaa  fiuusej  uui  tae 
debate  naa  traveled  mucli  Itirtlior  afield.  The  Doble  lord,  the  member  for  Stamford, 
(Lord  Robert  Cecil,)  and  other  menibers  of  this  Hoiua,  have  accased  the  goyemment 
of  pnaillaiiiinlty,  of  Bctloc  niid«r  the  dictation  of  the  American  goverumeat,  and  of 
sa^ificlng  the  honor  of  tniB  oonntr;.  It  appears  to  me  that  nothing  more  vitiulf  cou- 
cems  the  Itonoi  of  this  conntry  than  the  strict  and  Bcrupnlonn  oblervauce,  now  that 
we  are  neatrals,  of  those  mlee  which  we  laid  down  when  we  were  beOigereuta.  And 
if  there  be  any  mie  of  int«matiot]al  law  on  which  we  have  insisted  more  ationgly  than 
(mother,  it  ia  that  neutrals  should  not  be  permitted  to  aapply  ahips  of  war  to  belli- 
gerents. Allow  me  to  call  attention  to  the  position  we  have  token  on  this  aohject ;  for  I 
cannot  conceive  anything  more  disgracefal  or  more  colcnlated  to  lower  this  conntry 
in  the  eyes  of  the  world  than  the  reproach,  ossnming  it  to  be  well  founded,  "Your 
rnlea  of  international  law  ore  elastic,  contracting  or  expanding  according  to  yonr  tem- 
poral intereats ;  yon  lay  down  a  law  as  belllgerenta  which  yon  will  not  as  uantrals 
anbmit  to."  As  long  ago  as  1793  we  emphatically  insisted  that  the  Amorican  govera- 
ment  shonld  not  sm^>ly  France,  with  whom  we  were  then  engaged  in  boatUitioa,  with 
veaaels  of  war.  We  reqnired  them  to  detain  those  vosaela,  anu  Washington  did  detain 
them,  before  any  foreign  enlistment  act  was  passed.  Washington  not  only  detained 
the  veaaela  at  onr  instance,  bat  he  proposed  and  carried  in  Congieas  the  American 
foreign  enlistment  act,  as  his  enemies  then  said,  at  oar  dictation.  Precisely  the  same 
attacks  which  ore  now  directed  against  her  Majesty's  government  in  tbia  Huiiae  were 
then  directed  against  Wasbiogton lu  Conrasss.  There  were  members  of  Congrcaa  who  said 
that  he  was  truckling  to  England,  and  allowing  the  English  amboaaador  to  dictate  to 
him;  they  lamcntea  the  hnmiliation  of  their  country,  and  declared  that  the  stars 
and  Btripea  had  been  dragged  in  the  dost.  But  that  great  man  despised  the  impu- 
tation of  cowardice;  he  was  strong  enough  not  to  fear  to  be  thought  afraid,  and  in  spite 
of  clamor — for  there  will  always  be  violent  and  excitable  men  in  aHpopnlar  aaaemblies — 
Washington  pursued  the  conr«e  which  he  knew  to  be  just  and  at  i\ia  some  time  best 
ealcolaled  for  the  int«reet  and  welfare  of  his  own  country.  He  passed  the  foreign 
enlistuient  act,  and  a  treaty  was  subsequently  entered  into  stipulating,  among  other 
things,  for  the  restoration  of  prizes  captured  by  vessels  that  were  fitted  out  in  Ameripau 
ports.  I  will  not  say  whether  we  have  any  grievances  against  the  federals  or  not ; 
no  donbt  irritating  Ian gnago  haa  been  used,  nodonbt  the  press  in  America  at  times  ha* 
been  very  offensive,  and  objectionable  expressiona  have  been  used  at  times  by  public 
„_..  _,_L  ■_  , -^eHou^-  "--'  --  '- "--  --'- -i ..---- 


But  I  wish  to  impress  npon  the  House  that  aa  for  as  the  enforcement  of  thdr 
Miuoi^ii  enlistment  act  is  concerned,  we  have  absolutely  no  grievance  against  them. 
They  have  again  and  again  restored  prizea  captured  in  violation  of  that  acL  As 
recently  aa  the  Rnssian  war,  in  a  cose  where  we  complained  that  a  vessel  called  the 
Maury,  was  fitted  out  in  violation  of  tbe  foreign  enlistment  net,  they  immediately 
detained  that  vessel,  her  clearance  was  stopped,  aud  on  inquiry  was  snbseqnently  di- 
rected— precisely  the  same  course  as  that  pursued  by  her  M^esty'a  government  in  this 
case—and  that  inquiry,  conducted  entirely  to  oiu;  satisfaction,  ended  in  onr  expressing 
a  belief  that  there  were  no  real  grounds  for  the  suspicion  entertained.  In  the  inter- 
ests of  peace  and  amity  between  the  two  countries,  therefore,  I  wish  the  House  to 
understand  that  we  have  no  grievance  ^gainst  them  with  regard  to  the  foreign 
enlistment  act,  and  that  it  deeply  concerns  our  honor  to  enforce  tbe  foreign  enlistment 
act.  Bnt  con  we  doubt  that  it  also  concerns  onr  interests  t  I  do  not  desire  to  reflect 
on  any  gentleman  entertaining  confederate  sympathies.  I  can  quite  enter  into  thoee 
»-mpathies.  It  is  in  keeping  with  the  generosity  of  English  character  that  we  ahoald 
forget  that  the  southern  party  were  at  one  time  most  bitter  in  their  hostility  to 
this  conntry;  that  we  should  even  lay  aside  for  atime  onr  abhorrence  of  slavery,  and 
Tiew  the  confederates  only  as  a  brave  people  maintainiiXE  an  unequal  struggle  for  their 
independence.  Onr  sympathies  are  always  on  the  side  ofthe  weak  against  tne  strong — 
on  the  side  of  those  who  are  straggling  for  indeiieudence,  agMost  those  who  are  strag- 
gling for  conquest.  But  I  think  we  should  be  doing  very  wrong  if  we  allowed  onr 
Bvmpathies  to  blind  us  to  the  interesteof  our  own  country.  Why  do  the  fe<lerals  insist 
tnat  neutral  nations  shall  not  be  permitted  to  supply  the  confederates  with  veseels  of 
war  t  Why,  because  they  are  the  stronger  maritime  power.  And  why  would  it  be  for 
our  interest  to  insist  upon  the  same  rule  against  all  tbe  world  t  Because  we  are  the 
strongest  maritime  power.  Aud  are  we  now  to  promnlKate  tbe  opt>OBtte  doctrine— the 
doctnne  that  a  weak  power  is  to  be  put  on  n  footing  ot  eqnality  with  us  by  using  the 
ports  of  neutral  states  for  tbe  purpose  of  fitting  out  vessels  of  war  I  That  would  be  » 
doctrine  hailed  with  delight  by  the  enemies  of  this  country  all  over  the  world,  because 
it  wonld  go  to  the  very  foundations  of  onr  maritime  supremacy.  Suppose,  unhappily, 
ire  If  ere  at  war  with  tbe  United  States — a  consummation,  I  suppose,  which  no  man 
detirea,  although  speeches  in  this  House  sometimes  seem  to  have  that  tendency — and 
we  had  blockaded  all  their  ports,  should  we  pennit  steam  rams  to  iassne  from  the 
porta  of  France  T  That  Is  a  question  which  I  dedre  to  have  answered.  Would  my 
honorable  and  learned  &iend,  if  he  wer«  the  adviser  of  the  government,  be  imposed 
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iipon*by  repreeentatiom  that  tbose  veBals  were  intended  for  the  Patha  of  Gftnit 
or  for  tDfiDaniah  fFOTemmentf  He  n-onld  very  properly  decline  to  be  dnped  by  auy 
auch  aBsertioDB.  we  have  done  that  tvbich  we  bLoqM  expect  others  to  do  for  as,  and 
we  have  done  no  more.  Whnt,  then,  was  the  conduct  of  the  government  which  has 
been  made  the  subject  of  such  invective  by  niy  honorable  and  learoed  friend  t  "Circum- 
BtanccB  came  to  the  knowledge  of  the  government  which  excited  grave  aiupicion  as  to  the 
dcstinatiou  of  the  rams.  On  tbe  Messrs.  Laird  volanteering  to  give  information  on  the 
subject  the  coventment  intimated  their  readlnesg  to  receive  it.    Well,  inibnuation  was 

S'ven,  but  I  coufcss  it  was  not  satisfactoTy  to  the  governnient,  and,  so  for  trom  remov- 
g,  it  increaaed  their  snapicion.  The  government  bad  the  depositioDS  of  sworn  witr 
nesses  which  confirmed  tho«e  suspicions,  and  they  felt  it  to  be  their  dnty  to  seize  or 
detain  the  ships.  The  honorable  and  Icoraed  gentleman  has  found  fault  with  tbeiu  be- 
cause they  took  the  milder  instead  ofthemnru  severe  course;  because,  instead  of  actually 
seiziuc  tbem,  they  give  notice  that  thoy  would  be  seized  if  they  ottempted  to  depart. 
The  l£)uao  will  bear  in  mind  that  it  was  not  necessary,  in  order  to  justify  the  seiznre, 
that  tbe  evidence  should  bo  suSBcient  to  aatlsfy  a  Jury  ;  it  vaa  eDougb  that  the  govern- 
meut  had  A^iiRa/a«ie  cose,  such  as  would  Induce  amagistrate  to  remand  a  prisoner. 
The  govemmeut  had  in  their  possession  depositions  on  oath,  which  to  a  certam  extent 
made  out  a  case.  Tbe  govemcient  det-ermiued  to  make  inquiries  whether  these  veeaels 
were  really  being  made  for  M.  Bravay  or  other  parlies,  lliey  offered  to  take  these 
persons  at'  their  word,  and  they  said,  "  Will  you  sell  these  vessela  V  If  thej-  were 
really  beiuK  made  for  these  geutlemen,  if  the  speculation  was  really  a  commercial  one, 
they  wonldhaTebeentoogladto  accent  tbe  offer.  But  the  parties  concerned  would  not 
sell  them.  Could  any  human  betog  (Tunbt  that  they  were  intended  for  the  service  of  the 
confederates  f    My  houorable  am!  learned  ftieod  finds  fault  with  the  attorney  general 


_n  the  other  side  eipreBsed  a  contrary  opinion  during  all  this  vituperation  and  all 
these  attacks  un  her  Mfljesty'ij  goverument  t  Nobody  doubts  they  were  intended  for 
the  confederate  aorvice,  and  not  for  a  French  geutleinan  or  the  Paena  of  Egypt.  What 
WHS  the  Paslia  of  Egypt  to  the  shlp-butldors,  or  tbey  to  tlio  Pasha  t  Then,  what  was  tbe 
use'  of  disguisiug  a  bolief  that  was  entertained  by  tlio  whole  country  I  Ifwonld  only 
be  a  mockery — it  would  only  be  trifling  with  the  House  to  pTet«Da  that  the  govern- 
ment did  not  entertain  that  belief.  (An  honorable  member :  "  That  was  not  enough.") 
I  qaite  agree  that  if  it  were  notorions  that  the  vessels  were  intended  fis  tbe  coJdJtA- 
erate  service,  bnt  if  uo  evidence  conid  be  procured,  the  ships  must  be  acquitted.  It 
wonld  be  better  that  any  number  of  shipB  ^ould  leave  our  ports  for  the  confederate 
service  than  the  rales  of  law  shonld  be  violated.  We  must  prove  our  ease,  but  the 
House  11III  not  ospcet  me  now  to  say  what  our  case  is.  Wo  beliovo  the  ovidence  wo 
shall  produce  wilt  be  anfficient ;  if  we  are  wrong,  the  jury  will  do  justice  between  the 
Crown  nnd  tbe  Buhject.  My  honorable  and  learned  fnead  endoavorod  to  fix  the  noblo 
lord  at  the  head  of  tbe  Foreign  Office  on  the  boms  of  a  dilemma  in  regard  to  what  be 
said  about  the  Alabama.  Bat  this,  like  many  other  dilemmas,  has  three  horns,  and 
might  more  correctly  be  called  a  trilemmo.  What  the  noblo  lord  meant  in  saying  that 
the  case  of  the  Alabama  was  a  scandal  was,  that,  in  tbo  opinion  of  the  law  officers  ot 
tbe  Crown,  tbe  vettsel  ought  to  have  been  stopped  before  sho  left  LiverpooL  That 
opinion  was  given  just  before  the  vessel  got  away  by  stratagem.  A  telegram  waa  sent 
down  to  stop  the  Alabaiua,  but  she  had  gone  away  that  morning  on  a  pleasure  trip, 
and  sbe  had  not  returned.  When  a  uotoiious  criminal  escapes  from  justice  it  is  said, 
"  that  is  a  scandal  to  the  law,"  and  that  was  about  all  that  tbe  noble  lord  meanL  The 
House  wiU  believe  me  when  I  say  that,  in  dealing  with  new  and  difficult  queetiona  for 
which  precedents  cannot  be  found  in  the  books,  the  attorney  general  and  myself  hare 
followed  the  lights  of  the  highest  authorities  in  Europe  and  America,  whose  decisions 
on  these  subjects  command  respect.  I  shall  not  have  the  presumption  to  say  that  we 
have  always  been  right.  Bnt  this  I  will  say,  that  we  have  endeavored  to  pursue  the 
straight  path,  turning  neither  to  the  right  baud  nor  to  the  left,  showing  no  symmthy 
for  t£e  weaker  nor  fear  for  the  stouger,  and  suffering  no  indignity  from  either.  When 
our  territorial  rights  were  infriiiKod,  as  in  the  cose  of  the  Chesapeake,  we  applied  for 
and  obtained  rodrcaa.  We  have  done  the  same  in  other  coses;  and  in  the  case  of  the 
Saxon,  where  a  murder  was  committed,  we  lost  no  time  in  demanding  that  the  mur- 
derer should  be  put  upon  his  triaL  But  it  is  only  just  to  act  toward  the  American 
Kvcmment  as  we  should  ask  tbem  to  act  to  us  if  our  positions  -n^re  reversed.  We  . 
Te  endeavored  to  do  as  we  would  be  done  by,  and  I  venture  to  say  that  iu  taking 
that  course  we  have  best  consulted  the  interests  and  the  honor  of  this  country. 

Mr.  WAlfOLE.  Sir,  if  it  were  not  for  some  observations  made  by  the  solicitor  general, 
*  -   ■-'    -"'-' "     -'  ■    ■  "■   khe      "■ 


in  which  I  cannot  concur,  bnt  which  upon  reflection  I  think  h 

quality,  1  should  not  venture  to  treepaae  on  the  attention  of  the  House  anor  ine  greai 

and  constitutional  speech  which  we  bave  heardfrom  my  hon'orahie  and  learned  mend. 


PABLIAMENTABY  ASD  JUDICIAL-  APPEHDIX,   KO.  XVI.       497 

(Sir  Hugh  Cairns.)  I  beliere  th&t  since  the  days  of  Sir  WlUiBm  Gr»nt  Mid  Sir  Jamas 
MBcklDtoBli  B  greater  speech  has  not  been  made  ud  queBtions  of  intematiouol  Htid  coo- 
■titutioDsl  love.  And  I  ventnre  to  reminrl  my  honorable  and  learned  frieiid,  the  solicitoi 
genera!,  that  to  the  points  of  the  apeecb  for  ntiicb  ni;  honorable  and  laaniefl  ftiend 
below  me  asked  for  an  answer  no  answer  has  been  )[iven.  The  solicitor  general  resta 
the  whole  of  his  ailment  on  these  two  propositions — that  we  onght  to  do  to  Amerioa 
as  we  would  have  America  do  to  us.    Tbat  no  one  disputes.    The  uthei  argument  is. 


that  we,  being  neutrals  now,  onght  to  act  as  we  expei-'ted  neutrals  to  act  to  ua.when 
we  were  at  war.    In  both  these  propositions  I  cordiHlly  agree,  bnt  I  w'ould      '    '  ' 
whether,  bf  the  doctrine  ho  baa  laid  down,  he  is  asking  ua,  as  a  nentral  i 


In  both  these  propositions  I  cordially  agree,  bnt  I  w'ould  ask  him 
,    ,  doctrine  ho  baa  laid  down,  he  is  asking  ua,  as  a  nentral  nation,  to 

B  merely  nentral  rights,  or  whether  he  has  asketl  us  to  abandon  neutral  rights  t 
I  have  obserred  that  the  fallacy  which  ran  through  the  argument  of  my  hoiiovable 
and  iRsmed  friend,  and  in  some  respects  through  that  of  tho  attorney  general  also,  is 
that  of  uonfoanding  the  obligations  of  our  municipal  law  with  those  of  intern atiimal 
law.  My  learned  mend,  the  attorney  geneml,  runs  from  one  of  these  to  the  other,  as 
if  they  were  identical.  Now,  I  take  leave  to  say  that  the  two  things  are  essentially 
disttnct.  Municipal  laws,  unless  they  are  emlKidied  in  conventions  and  agreeineuta, 
give  no  right  to  foreign  states  to  call  on  a  government  to  interfere,  eiUier  nn  tlie  BTOund 
that  there  are  uew  rights  to  be  enforced  or  new  duties  to  t>e  preserved.  But  the  Tbreign 
enlistment  act  is  a  municipal  law  which  has  not  been  embodied  in  any  international 
convention,  and  I  will  undertake  to  say  that  if  the  arguments  advanced  on  behalf  of 
the  Crown  are  pushed  to  their  legitimate  consequence,  no  guTemiuent  could  ever 
sanction  such  a  convention.  Bnt  the  rights  arising  out  ot  international  law  an 
entirely  different.  They  are  as  universal  as  the  world ;  the  same  in  America  as  in 
England.  In  dealing  with  other  states  on  grounds  of  intoruationol  law  yonr  muuiciiMl 
laws  are  not  wortb  a  rush,  but  yon  are  bound  to  recosnize  the  iirinciptea  of  inter- 
national law  though  no  municipal  laws  exist  on  the  subject.  That  shows  tlie  utter 
&11acy  of  the  argnmeiits  of  my  learned  friends.  They  have  confounded  the  duties  of 
ft  neutral  state  with  the  duties  of  the  commercial  subjects  of  a  neutral  power.  This 
distinction  is  most  important.  A  neutral  stato  cannot  ^vor  either  belligerent,  cannot 
supply  them  with  arms,  ammunition,  or  ships  of  war,  or  allow  its  citizens  to  be  enlisted 
in  their  army  or  navy.  But  it  has  always  been  a  priuciple  affirmed  by  the  greatest 
Jurists,  and  recognized  by  America  as  well  as  by  tbie  country,  that  the  commercial 
subjects  of  a  neutral  power  have  no  rights  token  away  from  them  in  regard  to  carrying 
on  any  lawful  trade  whatovcr.in  timeof  war  as  in  time  of  peace,  subject  only  to  this  one 
qnaliflcation,  namely,  that  if  they  deal  with  articles  contraband  of  war,  they  must  take 
the  couuequences  of  the  risk  they  run.  In  carrj-ing  on  that  trade,  they  are  perfectly 
at  liberty  to  supply  belligerents  with  arms,  animnnitioii,  shi|is,  or  other  articles  con- 
traband of  war;  they  have  a  right  to  carry  on  their  customary  trade;  but  in  carrying 
on  this  trade  they  are  snitject  to  this  penalty — that  tbey  kuow  their  property  may  b« 
GonGsGated  if  they  violate  the  law  of  nations.  &[y.  honorabls  and  learned  friend 
would  do  well  to  bear  in  mind  tbe  diatinction.  Bnt,  acting  on  the  notion  upon  whioh 
he  has  grounded  the  whole  of  his  arguments,  he  snys,  "  Look  what  America  has  done 
in  your  case.  Did  America  allow  ships  of  war  to  go  out  of  her  ports  when  you  were 
at  war  1"  And,  by  a  slip  of  the  tongue,  I  hope  it  was,  be  seemed  to  say  that  it  was 
absolutely  contrary  to  the  law  of  nations  to  fiiruish  any  country  with  a  sbip  of  war. 
Where  did  my  boDorahle  and  learned  friend  learn  that  doctrine  f  What  countiy  has 
ever  laid  it  ilownl  Has  AmericaT  Go  and  consult  Judge  Story.  He  has  told  yon 
that  ammunition,  and  ships,  and  arms,  and  all  kinds  of  contraband  of  war  may  be 
furnished  by  a  neutral  to  a  belligerent,  but  at  the  risk  and  peril  of  those  who  furnish 
them.  My  honorable  and  learned  fiiend  quotes  the  case  of  1T!)3,  and  also  the  cose  of 
the  Maury  at  the  time  of  tbe  Kiissian  war.  He  quotes  those  coses,  but,  pardon  me,  he 
rather  misquotes  them.  Why,  in  1793  it  was  the  case  of  ships  built,  fitted  out  and 
armed,  and  ready  to  go  out  to  sea  as  privateers.  These  were  tbe  ships  tnatWasbinffton 
Btoi'ped.  What  was  the  case  of  the  ManryT  That  ship  had  ber  guns  in  her,  and  she 
was  only  stopped  when  she  was  so  fitted  oat,  contrary  to  their  own  foreign  enlistment 
act  OS  much  as  it  would  be  contrary  to  onre.  The  only  autboriiies,  therefore,  which 
my  honorable  aud  loame<l  friend  quotod  were  not  the  least  in  his  favor.  But  I  must 
*AJi  if  you  are  to  run  your  municipal  laws  into  your  ioteruational  laws,  and  mix  them 
np  so  that  you  cannot  sever  them,  as  the  learned  attorney  has  unfortunately  done, 
what  will  be  the  conaequencel  I  have  always  understood  that  when  a  municipal  law 
which  is  of  a  highly  penal  character  is  pflsse<l,  the  Crown  can  only  enforce  it  by  strictly 
adhering  to  its  provisious.  But  my  honorable  and  learned  friend,  deviating  ftom  the 
only  grouu<l  he  could  have  taken  np,  says  that  the  Crown  on  its  own  reeiionaibility 
and  exercising  its  prerogative  will  imi>ort  into  this  statntory  obligation — for  it  is  only 
a  statutory  oliligati on— a  prerogative  greater  thansiras  ever  exercised  by  any  arbitrary 
sovereign.  Your  laws,  if  they  are  to  be  maintained,  tbe  peace  of  the  world,  if  it  is  to 
be  preserved,  con  only  be  maintained  and  preserved  by  adhering  strictly,  regularly, 
anil  consistently  to  those  great  principles  oi  intemirtional  law  which  are  not  tbe  laws 
of  Europe  only,  but  of  America  also.    And  the  greatest  principle  uf  all  is  thiSj  that 
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-wlien  other  eonutilee  cluDoe  to  go  to  war,  nentntls  are  deprtred  of  no  rtghts'irluch 
they  before  poweaaed  In  the  ordinar;  count)  of  their  bnsiaest.  Well,  my  honomble  and 
leanied  Mend,  the  iolioitor  geuera),  in  attempting  to  anawet  the  only  othei  portion  of 
the  speech  of  my  hoQOTalite  oud  learned  friend,  the  member  for  BeUtet,  tries  to  explain 
away  the  dilemma  in  vltich  mv  honorable  and  li>arued  friend  had  placed  Earl  RnsselL 
I  thought  hiseiplanation  anything  but  satiBfactory.  But  I  wuglad  itwae  attempted, 
becante  it  reminded  me  of  the  line  of  policy  which  Earl  Kussell  Ead  taken  with  leaard 
U>  tt^fi  Alabama,  and  which  is  totally  different  Jrom  that  which  the  law  officers  oi  the 
Crown  are  now  purHuing.  The  honorable  and  learned  memlMr  for  Belfast  reminded 
the  House  that  Earl  Russel  said  the  ease  of  the  Alabama  was  "  a  scandal."  Bat  snch 
waa  nut  Earl  Knssell's  opinion  a  year  ago.  Nay,  more,  I  will  say  that  as  recently  aa 
last  Oot^lier  Earl  Russell's  opinion  was  much  sounder,  because  it  was  more  just,  becaose, 
in  fact,  it  was  in  exact  couiuimity  with  the  great  principles  which  I  have  endeavored 
to  snstain.  If  the  American  ^veniment  has  a  right  ta  call  upon  us  to  stop  ships 
which  it  cannot  prove  to  be  bnllt,  and  equipped,  and  armed,  and  fitted  ont  in  violation 
of  the  foreign  emlHtment  act,  upon  what  do  they  ground  that  rigbtt  I  will  show  yon 
upon  what  Mr.  Adams  grounds  it,  and  I  will  give  yon  the  answer  of  Earl  BuasalL 
lii.  Adams,  writing  to  Earl  Rusaell  on  the  23d  of  October,  1H63,  says: 

"  The  United  States  are  compelled  to  assume  that  they  gave  due  and  sufficient  previous 
notice  to  her  Mnjeety's  government  that  this  cmuinaf  enl«rprise  was  begun,  and  in 
regular  process  of  execution,  through  the  agencies  herein  described,  in  one  of  her  M^ 
estys  ports.  Tliey  cannot  resist  the  coaclasiuu  that  the  government  was  then  bound 
by  treaty  obligations  and  by  the  law  of  nations  to  prevent  the  execution  of  it.  [What 
treaty  obligations  T  I  know  of  none.]  Had  it  acted  with  the  promptness  and  energy 
required  by  the  eoiergency,  thoy  cannot  but  ftel  assured  the  whole  scheme  must  have 
been  frustrated.  The  Unit«d  States  are  ready  to  admit  that  it  did  act  so  fai  as  to 
acknowledge  the  propriety  of  detaining  this  veeset  fur  the  reasons  assigned,  but  they 
are  constrained  to  object  that  valuable  time  was  lost  in  delays,  and  that  the  effort  when 
attempted  was  too  soon  abandoned.  They  cannot  consider  the  justice  of  theli  claim 
for  reparatioa  liable  to  be  affected  by  any  circunistanc«s  connected  with  tboee  mere 
forms  of  proceeding  on  the  part  of  Great  Britain  which  are  eiclnsively  within  her  own 
control."— CiWTWpoidenM,  No.  1,  (1864,)  p.  26. 


Ifow  the  gravity  of  that  sentence  must  not  be  forgotten.  The  clium  is  made  upon 
two  gronnds — treaties,  and  the  law  of  nations.  But  there  are  no  treaties,  and  the  law 
of  nations  is  as  I  have  stated.  But  what  is  the  meaning  of  the  claim  for  all  the  ii^juries 
done  by  the  Alabama  T  Are  the  government  going  to  admit  that  such  a  clniw  is  to  be 
entertained  for  a  single  momentf  What  dues  Earl  Bussoll  sayT  And  here  I  fii>d  the 
sound  views  upon  which  the  government  ongbt  to  act.  They  will  be  found  in  page  K 
of  the  papers.    Earl  BuhboII.  writing  on  the  26th  of  October,  1663,  says: 

"With  this  declaration  hor  Mnjesty's  (jovemment  may  well  be  content  to  await  the 
time  when  a  calm  and  candid  examination  of  the  facts  and  prini'iples  involved  in  the 
case  of  the  Alabama  may,  in  the  opinion  of  the  government  of  tlie  United  States,  nse- 
fUly  be  undertaken.  In  the  meantime  I  must  request  you  to  believe  that  the  principle 
contended  for  by  her  Majesty's  government  is  not  that  of  commissioning,  equipping, 
and  manning  vessels  in  our  ports  to  cruise  against  either  of  the  belligerent  |iartiee — a 
principle  which  was  so  justly  and  unequivocally  vondemned  by  tlie  Presidout  of  the 
United  States  in  1793,  as  recorded  by  Mr.  Jefferson  in  his  letter  to  Mr.  Hammond  of  the 
13th  of  May  of  that  year.  But  the  British  government  must  decline  to  be  responsible 
for  the  acts  of  parties  who  fit  out  a  seeming  mercbaut  ship,  send  her  to  a  port  or  to 
wat«t8  far  from  the  jurisdiction  of  British  courts,  and  there  commission,  equip,  and  man 
her  as  a  vessel  of  war.  Her  M^esty's  f^veniment  fear  that  if  an  admitted  principle 
were  thus  made  elastic  to  suit  a  particular  caee,  the  trade  of  ahip-building,  in  which 
our  people  excel,  and  which  is  to  great  numbers  of  thorn  a  source  of  honest  livelihood, 
would  be  seriously  (fmbarrassed  and  impeded.  I  may  add  that  it  appears  strange  that, 
not  withstanding  the  large  and  powerful  naval  force  possessed  by  the  government  of 
the  United  States,  no  efiicient  measures  have  been  taken  by  that  government  to  capture 
the  Alabama."— Con-eniiondnice,  No.  1,  (1864,}  p.  42. 

Now,  with  great  deference  to  the  law  officers  uf  the  Crown,  I  prefer  the  international 
and  constitntionBl  view  taken  by  Earl  Knasell  to  that  which  is  taken  by  my  honorable 
and  learned  friends.  That  view,  1  am  persuaded,  is  sound;  and  when!  hear  my  hon- 
orable and  learned  friend,  the  member  for  Belfast,  go  over  step  by  step  the  ooorae 
which  the  government  have  taken — when  I  find  tlie;  'n'ere  actually,  as  it  were,  inviting 
evidence  against  the  builders  of  those  ships  by  communications,  the  answers  to  which 
might  be  tumetl  against  tbem-^when  I  see  they  were  acting  without  any  aathority  in 
detaining  the  ships,  the  act  of  Parliament  giving  them  no  such  power — when  I  hear, 
and  it  was  not  contradicted  and  connot  be  contradicted,  tliat  the  seizure  was  made  on 
the  9th  of  October,  I  think,  and  that  no  proceedings  whatever  were  taken  antil  the  6th 
or  the  8tb  of  February,  I  must  put  it  to  the  merchants  of  this  House  and  beg  them  to 
consider,  in  behalf  of  tlioir  great  mercantile  interests,  whether  they  ore  to  be — I  was 
going  to  say-^trifled  with,  by  argument  like  those  of  the  leanied  solioitor  geueralT 
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Ship-baildaiB  are  no  more  Mtia^  contrary  to  tbe  law  of  uatlona  in  building  ships  for 
sale  tban  menihanta  aie  in  sending  goods  to  break  the  blockade  or  ia  inaun&cturing 
arms  to  be  naed  by  the  fitderals.  When  I  SM  oU  tbMO  thines,  and  fiud  the  other 
aide  of  the  House  echoing  to  the  roof  the  ubservatiuii  of  the  solicitor  general  that  the 
meichante  of  this  country  wonld  do  welt  not  to  vlolaCu  the  law  of  nations  and  the  ohli- 
Sationa  imposed  upon  them  by  the  proclamation  of  their  Qaeeu,  my  answer,  first,  is  that 
they  do  itattheirperU,  if  they  send  ont  articles  contraband  of  wur ;  ftod  secondly,  that  they 
do  no  more  wrong,  tliey  act  no  mora  contrary  to  the  royal  procliuniltiOQ  ia  bailding 
ships  to  sell  them  to  the  confederates  than  they  do  in  sending  out  arms  or  aamanitiou 
to  be  sold  to  the  federaU  or  swift  steaming  Tessela  to  break  the  blockade.  Let  it  not  be 
supposed  that  I  wish  to  show  my  sympathies  to  the  one  side  rather  than  the  other  in 
that  tremendous  conflict  which  is  now  rogiug  beyond  the  Atlantic.  I  have  never 
spoken  UQ  tliat  subject  in  this  House,  If  I  were  to  give  expression  to  my  sympathies, 
it  would  be  seen  that  tfaey  are  not  those  which  the  solicitor  general  imagines  exist  oa 
tbeM  benches.    The^  woold  be  partly  in  favor  of  that  brave  people  who  are  endeav- 


oritig  to  assert  their  independence  against  the  oppression  to  whioh  they  think  they  a: 
'  exposed ;  hut  my  sympathies,  as  well  as  those  of  the  oountiv,  were,  1  believe,  in  the 
cionunencemeDt  of  this  fearful  struggle,  so  far  enlisted  with  the  North  oa  to  lead  us  to 
hope  t^at  the  Union  of  all  the  Slates  might  still  be  preserved.  It  is  not,  therefore, 
because  I  sympathize  with  opo  side  rather  than  the  other,  but  for  the  purpose  of  main- 
taining intact  the  great  principles  of  international  law  that  I  have  deemed  it  right  to 
address  these  few  observations  to  the  house. 

Mr.  T.  Babujo.  Sir,  IbodnotintendeatotroubletheHousewithasinglewordon  this 
occasion ;  but  as  my  right  honorable  friend  who  has  just  spoken  has  appealed  to  the 
merchants  of  his  country  in  support  of  the  sentimenU  to  which  he,  as  well  as  the  hon- 
orable and  learned  member  for  Belfast,  hss  given  exprsssion,  T,  as  an  humble  member 
of  the  mercantile  community,  and  not  assuming  to  myself  in  any  way  authority  to  rep- 
resent it  here,  cannot  help  protesting  against  the  doctrines  which  he  has  laid  down. 
I  for  one  cannot  think  that,  by  sanctioning  measures  which  would  lead  to  privateers 
and  WOT  vessels  being  fitted  oat  at  neutral  ports  to  take  part  in  the  contest  now  raging 
across  the  Atlantic,  we  should  benefit  the  commercial  community.  'What  community, 
let  me  ask,  would  suffer  more  thou  the  mercantile  classes  of  this  country,  if  that  sys- 
tem were  generally  supported  and  thut  priaciple  adopted  T  What  would  take  place  in 
the  event  of  a  WILT  breaking  out  between  OS  and  another  nation,  if  it  were  allowed  to 
a  central  country  to  arm  vessels  as  piiatee  to  destroy  our  commerce  I  Wo  ore  not 
nninterested  in  this  matter.  Au  merchantA  we  are  interested  in  maintaining  that  prin- 
ciple which  we  supported  and  propounded  ourselves  when  we  were  engaged  in  war. 
We  are  interested  in  the  principle  Uopted  by  Jefferson  at  our  recommendation,  and 
acted  on  by  ourselves  so  lately  as  daring  the  Crimean  war,  and  which,  if  it  be  broken 
throngh  now,  may  be  aat«d  upon  to  our  injury  hereafter.  My  right  honorabio  Mend 
Hays  ULitt  neutrals  are  authorized  to  trade.  Yes ;  but  there  is  a  law  which  says  we  are 
not  to  equip  vessels  for  warlike  purposes.  And  does  my  right  honorable  friend,  I  would 
ask,  mean  to  contend  that  these  vessels,  the  case  of  which  we  are  discussing,  armud  as 
they  were  with  rams,  ore  merely  innocent  commercial  ships,  intended  to  be  used  simply 
for  commercial  purposes,  and  which  would  be  misused  if  adapted  to  the  purposes  lU' 
wart  Will  he  not  allow  that  the  mode  in  which  they  were  constructed  shows  the 
oltject  for  which  they  were  destined  t    Ms  right  honorable  friend  says  that  the  solicitor 

Seneral  did  not  answer  the  question  put  by  the  honorable  and  learned  member  for  Bel- 
kst;  hut  there  was  another  question  which  he  himself  did  not  answer.  Does  he 
believe  that  these  ve«s«lB  were  equipped  for  warlike  purpoaest  That  is  a  question 
which,  I  am  sure,  be  would  not  undEolake  to  answer  in  the  negative.  But  be  that  as 
it  may,  I,  as  an  humble  momher  of  the  commercial  community,  speaking  in  support  of 
my  individual  intorests  as  a  merchant,  r^oice  to  say  that  those  interests  ore  identified 
with  the  bleasings  of  peace  and  the  maintenance  of  amity.  1  may  add,  that  on  the 
continnance  of  those  blessings  rests  not  only  the  progress  of  civilization,  but  the  great- 
ness of  this  country;  and  when  Ihear  honorable  gentlemen  on  this  side  of  the  Bouse 
taunting  the  government,  as  it  were,  with  not  precipitating  ne  into  a  war,  I  have,  I 
confess,  no  sympathy  with  thcfn.  In  speaking  thus  I  am,  I  allow,  advocating  my  own 
interests ;  but  in  doing  so  I  feel  I  am  advocating  also  the  interests  of  my  country 
and  of  humanity.  This  I  wonld  savin  conclusion,  that  if  the  speeches  of  my  right  hon- 
orable friend  and  the  honorable  and  learned  member  for  Belfast  are  to  be  taken  as  fur- 
nishing the  grounds  on  which  we  ore  to  divide  to-night,  they  seem  to  ma  to  have 
oirived,  by  simply  moving  for  these  papers,  at  a  most  lame  and  impotent  conclnsion. 
Why  do  not  they  at  once  move  a  vote  of  censure  on  the  government,  or  on  the  law  offi- 
cers of  the  Crown,  for  the  course  which  they  have  pursnedt  For  my  own  part,  I  offer 
to  the  noble  lord,  the  foreign  secretary,  and  to  those  gentlemen  by  whom  he  is  advised 
in.those  matters,  although  I  think  they  are  open  to  grave  censure  for  not  having  pre- 
vented the  departure  ol  the  Alabama,  my  thanks  for  their  conduct  on  this  occasion, 
deeming  it,  as  I  Ao,  to  Iw  calculated  to  promote  the  welfare  of  the  state. 
Mr.  Sevmouk  FmoKBAiA).  Imigbt  have  been  well  content  to  have  left  the  argnmeat 
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on  this  qneetion  where  it  'wm  left  hy  my  lionorable  and  learned  fdend,  the  member  for 
BeJfest,  tuid  my  rlg^t  honorable  Mend,  the  member  for  Cambridge  UniTersitj;  bat,  I 
mnat  Bay,  that,  in  TiateninK  t«  the  speech  Jaat  addressed  to  the  house  by  the  faonornble 
member  for  Hontingdon,  theie  was  oiily  one  sentence  vblch  gave  me  satisfaction  and 

Eleasiire,  namely,  that  be  did  not  asBonie  to  represent  the  mqrcnntiJe  community  of 
ngland^  but  that  he  merely  spoke  in  bis  own  name.  Wo  all  know  the  high  and  dis- 
tingilislied  position  whicb  that  honorable  Keotleman  holds  among  the  merchant  princes 
of  England  ;  hot  T  am  clad  to  hear  from  him  that  the  words  be  uttered  exprcwed  bis 
own  opinions  alone.  The  honorable  gentleman  has  teodered  to  the  law  offlcsrs  of  the 
Crown  his  thanks  for  the  coarse  they  nave  taken.  I  must  coofesa  tbat  I  do  not  agree 
in  those  thanks.  The  honorable  member  for  Bradford  (Mr.  W.  E.  Forsler)  admitted 
thtita  more  important  question  bad  narer  been  brought  before  the  House.  I  quite  agree 
with  him,  though  on  a  different  ground  from  tbat  on  which  he  pat  it.  He  said  it  was 
important,  because  it  couceroed  tho  commerce,  the  tra<le,  and  the  possible  position  of 
the  country  in  the  erent  of  another  war.  These  are  grave  and  important  considera- 
tions ;  but  I  hold  further,  tbat  this  Is  a  most  imnortant  question,  on  the  ground  that 
this  is  the  first  time,  for  many  a  year,  that  a  minister  has  stood  up  in  this  House  to  jus- 
tify, In  the  face  of  the  House  of  Commons,  a  deliberate  breach  of  the  law.    The  bonor- 


tify,  t 

able  gentleman  opposite  hae  referred  a  good  deal  to  the  word  "responsibility."  That 
is  an  elnstic  word,  and  is  one  capable  of  wide  application ;  and,  if  the  executive  can 
act  thus,  if  the  law  officers  of  the  Crown  can  arrest  ships,  why  may  they  not  arrest  men 
olsol  To  what  extent  may  not  the  doctrine  of  the  solicitor  general  be  eitended  t  Is 
that  a  doctrine  likely  to  secure  peace,  that  the  executive  should  thus  break  the  law  and 
seek  to  justify  tbemaelves  to  the  Honae  of  Commons  t  But  there  is  one  point  which  I 
wish  to  put  to  the  attorney  general.  He  has  said  that  these  ships  were  detained  apon 
grave  suspicions  of  the  intentions  of  the  builders,  and  that  they  were  not  seized  till 
sufficient  evidence  was  obtained  of  the  nse  for  which  they  were  designed.  I  wish  to 
ask  him  what  the  result  would  have  been  if  it  had  been  shown  that  the  intention  of  ' 
the  builders  was  lawful  and  innocent  T  Would  not  the  right  honomhle  gentleman  then 
have  to  admit  that  the  law  had  been  deliberately  broken,  and  that  the  power  of  the 
executive  had  been  brought  to  bear  against  persons  who  were  blamcIessT  I  think  a 
great  advantage  has  been  obtained  by  the  discussion  of  t«-night,  and  I  am  glad  to  see 
that  it  has  been  from  this  side  of  the  House  that  the  principle  nas  been  advocated,  that 
nothing  will  Justify,  on  the  part  of  the  executive,  a  deliberate  breach  of  the  law  on  the 
grounds  whicli  the  government  have  taken  to-night,  that  the  end  will  sanctify  the 
means, 

Sin  GeOROBOKRY  said  he  wished  it  to  be  clearly  understood,  before  the  House  proceeded 
to  a  division,  that  the  papers  asked  for  in  the  latter  part  of  the  motion  the  government 
were  ready  to  grant ;  and  that  the  negative  which  the  government  gave  to  the  motion 
applied  only  to  tbe  former  part,  relating  to  the  correspondence  between  the  varioos 
departments  of  government  and  Messrs.  Laird. 

Question  put:  "That  an  humble  address  be  presented  to  her  M^esty,  praying  that 
she  will  be  graciously  pleased  to  give  directions  tbat  there  bo  laid  before  this  house 
copies  of  alt  correspondence  between  the  various  departments  of  her  Mtyesty's  govern- 
ment, or  offlcere  in  her  Mnjesty's  service,  and  MessiB.  Laird  Brothers,  rolatinK  to  the 
iron-clod  vessels,  the  KlTousson  and  El  Monossia,  building  by  that  firm  and  seized 


by  order  of  her  Majesty's  government ;  and  of  any  papers  or  correspondence  that  have 
passed  between  her  Majesty's  government  and  tho  government  of  the  United  States,  o 
their  representative,  Mr.  Adams,  relating  to  the  said  vessels." 
The  hotise  divided:  Ayes,  lu3;  noes,  nS;  majority,  33. 
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DEBATES  m  THE  HOUSE  OF  LOED9  OP  APEIL  6, 1864,  AKD 
JUNE  9,  1864,  RELATIVE  TO  FEDERAL  ENLIST- 
MENT OF  BRITISH  SUBJECTS.' 

(Fnn  Huunl't  PuUuiBnUiy  DebktM.  voL  114,  pp.  He-UO.) 

H0D8X  OF  Lords,  AprU  6, 1864. 

TTNITED  STATB8  lOBKIOM  EKUSIUENT  ACT. — THE  KRARSABOE  QDKanON. 

The  EAiti.OF  DovoroHUORB  said  that  at  tbe  last  Cork  saaiiM certain  persona  pleaded 
Kojlt;  tn  an  indictment  oliarging  them  with  having  violated  the  foreign  enhatment 
act,  and  thej  were  releaaed  npon  their  own  recoKOiEances.  Tlie  offense  was  h&ving 
enlisted  sul^eotaof  her  H^BstT  on  board  the  United  States  ship  of  war  Keonarge.  llie 
captain  of  that  Teaael  stated  that  tbe  men  came  on  board  without  his  knowledse,  and 
he  was  not  awaie  of  their  being  on  board  DDtil  be  had  got  to  sea,  and  that  when  he 
vent  into  Brest  he  pnt  them  on  shore,  bnt  as  they  were  without  the  means  of  salieiBt- 
ence  he  took  them  on  board  again  and  conve,ved  them  back  to  Cork.  When  this  sqb- 
jeot  was  last  alladed  to,  the  noble  earl  opposite  {Earl  ICusselt)  made  what  oertaiul; 
appeared  to  be  a  very  extraordinary  statement,  for  he  said  that  he  ooutd  not  see  what 
ebe  the  captain  conld  have  done.  That  was  a  very  remarkable  statement,  becanse  it 
appeared,  from  the  evidence  that  had  been  taken,  thatthe  men  were  actually  put  into 
the  nnifnrm  of  the  United  States  navy  I>y  order  of  tbe  officers  of  the  ship.  Now,  what 
he  (the  Earl  of  Donoughmore)  wished  to  know  was  whether  the  noble  earl  had  required 
any  explanation  from  the  American  minister  with  regard  to  the  circnmstance. 

Eari.  RuBfiEl.  said  that  at  an  early  period  of  the  discussion  of  this  matter  he  liad  com- 
plained to  the  United  8tat«s  minister  of  the  condnct  of  the  oESoers  on  board  the  Kear- 

sarge.    After  what  h' "  *"  "^-'  " ■"  "" '-'  ^  '"  "^ '  "' 

JBstice  In  Ireland,  hi  _ 

the  subject,  and  had  asked"him  to  refer  to  the  n 
by  Ml.  Justice  Eeogh.  The  United  States  miniater  ic 
November  last  he  had  received  iostnictlons  from  his  government  tbat  if  the  consul 
had  been  at  all  inatmmental  in  violating  the  forei^  enlUtoieat  act  he  shoold  be  at 
onee  flismiBsed,  and  that,  with  regard  to  theoffloet  m  command  of  the  ship,  if  themlu- 
ister  fiinnd  that  he  was  to  blame,  he  was  to  be  reported  to  the  government,  in  order 
that  the  proper  notice  miffht  l>e  taken.  Ht.  Adams  did  not  act  upoii  those  instructions, 
because  he  did  not  consider  that  there  was  any  blame  dne  either  to  the  consnl  or  tbe 
officer  in  command  of  the  ship  in  enlisting  these  peraons  into  the  service  of  the  United 
Btatea.  The  oorreapondenoe  was  not  yet  conolnded,  but  wheafiuther  explanations  had 
been  given  the  diapatcbes  would  be  laid  oa  the  table. 

The  Earl OT  Derby  said  thatnnlessMr.  Adams  denied  thestatement  that  these  men 
were  examined  by  the  surgeon  and  attested,  that  their  names  were  entered  on  the  books 
of  the  ship,  and  that  they  were  clothed  in  the  uniform  of  the  United  States  Navy,  it  was 
impoauble  that  the  offloen  of  the  ship  should  not  be  ooguicant  of  the  men  being  on 

The  M.uiQCBsa  of  Ci-anricarde  eidd  there  could  be  no  dlfflonltv  in  ascertaining  the 
truth,  if  it  was  desired  that  the  truth  should  be  elicited.  He  beUeved  the  Eearaarge 
was  now  repairing  at  one  of  our  ports.  If  so,  why  sbonld  not  the  offlcera  at  once  oome 
to  London  and  make  such  a  statement  of  the  real  facts  as  the  American  minister  would 
be  prepared  to  vouch  for  I  It  was  rather  too  mncb  to  extend  to  them  the  hoepitality 
of  tnis  country  in  the  fitce  of  such  statements  as  were  made  on  the  trial  at  Cork. 
Either  these  gentlemen  had  stated  the  truth  or  not.  If  they  had  told  tbe  truth,  let 
them  come  forward  and  verify  tbe  facts.  No  one  who  knew  Mr.  Adanu  wonld  dispoto 
whatever  he  was  prepared  to  vouch  for  from  bis  own  penonal  Ifnowledge. 
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[Tlom  Saamai'i  FwUamenlai;  DabMn,  viri.  its,  pp.  lOV^tM.] 

HODBK  OT  L0BD6,  Aac  9,  1864. 

XXUeTMKHT  OF  IRIBH  DDOOILLNTB. — ADDRESS  FOB  PAF^tS. 

The  HAKQUSse  OV  Cuneicarde,  in  riHini  to  move  «a  hnmblo  addraw  to  her  MqMt7 
for  papers  relative  to  tlie  enlietmeiit  of  Irish  iramiffrants  and  othen,  her  H^}e8ty'B  tnib- 
JectB  in  the  United  StateaAnnj,  laid  tbat their lordHhJ pa  might  think  him  Bomewhatperti- 
naciouH  in  entering  again  into  this  snbject ;  bat  be  could  not  betp  feeling  that  her  Maj- 
esty's goveniniuat  nad  been  remiss  in  the  matter.  Theanbject  was  one  of  oonriderahlB 
importance.  It  was  of  the  ntmoiit  interest  to  the  people  of  this  ooontrj,  from  its  con- 
necHon  with  the  prerogatives  of  the  Crown,  and  the  welfare  of  a  large  portion  of  ber 
Majesty's  subjects;  and  it  was  also  a  matter  in  reference  to  which  we  had  incnrred  > 
great  moral  responsibility,  inasmncb  as  there  waa  reason  to  believe  that,  if  proper 
neasores  bad  besn  token  to  prevent  it  Ions  ago,  the  civil  war  in  America  wonld  h>vB 
ended  before  now ;  and  if  the  recruiting  of  British  subjects  were  now  pnt  a  storp  to,  he 
believed  the  war  would  be  brongbt  to  a  comparatively  early  teiminatioD.  If  toe  roaae 
of  this  descHptJon  which  had  been  brought  before  Parliament  were  isolated  and  eie«p- 
tional — if  thev  had'  arisen  only  ^m  overzesi  or  indiscretion  or  avarice  on  the  port  of 
American  citizens — be  should  not  have  tieen  apt  t9  notice  them.  But  the  fedtnl 
recruitiuK  in  the  British  dominions  bad  attuned  large  dimensioni.  Ifo  maa  ooold 
doubt  that  for  two  years  there  had  existed  a  deliberate  intention  on  the  port  of  the 


il  Koremment  to  fill  its  armies  from  the  inhabitants  of  foreign  oonntriM,  and 
eapeciall^  with  subjects  of  the  Queen.  The  sauguinary  war  which  tud  raged  had  ren- 
dei«d  it  impossible  for  the  federal  government  to  recruit  its  armies  from  the  populatioa 
of  the  federal  States,  and  it  now  deliberately  sought  to  recruit  its  armies  from  abroad. 
He  was  not  one  of  tboee  wh)  were  disposed  to  lay  very  much  stivss  upon  tbo  lottApi 
enlistmeut  act,  because  he  believed  that  it  was  seldom  found  to  be  very  etfiolmt  in  ite 
working,  either  with  regard  to  the  belligerents,  or  with  regard  to  our  own  satdeeta. 
The  results  bad  not  been  creditable  either  to  onr  legislation,  oni  jnrispndeDCt^  osr 
administratiou,  or  onr  government;  and  especially  the  attempts  wlikh  had  been  mada 
by  the  government  01  this  country  to  preserve  impartiality  in  the  couteat  on  the 
Amerioaa  continent  had  not  procured  for  us  muoh  credit,  aot  tendad  to  iBoreMe  the 
respect  with  which  we  were  regarded.  It  was  a  fact,  not  at  all  onknown  to  the 
metropolis  or  in  the  business  worM,  that  one  of  the  belligerent  powers  had  been  plen* 
tifully  supplied  with  arms  and  munitions  of  war  by  this  country  frvm  the  cooaiDenoe- 
ment  of  the  content ;  and  this  be  was  told  was  contrary  neither  to  the  foreign  eoljst- 
msDt  act  nor  to  the  Queen's  proclamatioo  of  neutrality;  and  yet,  as  aoOD  as  it  was 
proposed  to  supply  the  other  belligerent  power  with  ships,  a  oouise  wbinb  would  prae- 


tically  have  plooed  the  resources  of  ^is  country  impartially  within  the  reach  of  iMrtfa 
parides,  the  soverument  had  found  itself  compelled  to  take  actioa,  and  to  anert  its 
entire  neotrality.  He  maintained  that  at  no  former  period  of  our  history  had  Jbreign 
enlistment  so  extensively  prevailed.  It  waa  a  fact  perfectly  Dotorioos  that  there  had 
been  approved  agenta  of  tne  federal  government  established  not  only  in  Ireland  bnt 
alao  in  Kn^land,  for  the  purpose  of  enlisting  reomits.  He  had  received  oommnnie*- 
tions  upon  the  subject  ttom  the  midland  counties  informing  him  that  sneh  was  the 
oaae,  and  he  had  learnt  that  eSbrts  to  obtain  recruits  had  even  been  made  in  Linctdn- 
shin,  whsM  it  wonld  have  been  thought  there  was  little  likelihood  of  sneoees.  The 
federal  gavemntent  Itself  had  made  no  secret  of  its  aotious.  The  Seotetary  of  State 
presented  to  Congree*  a  bill,  strengthened  by  a  nieesacn  from  the  Prvident,  actually 
providing  for  suoh  enlistments,  and  the  measure  was  referred  to  the  consideration  of  » 


The  bill  proposed  to  eetal>lisb  a  foreign  reoraiting  depvtment,  the  bead~ 
quarters  of  which  were  to  be  at  New  York,  and  that  its  recruiting  scents  aboiild  be 
scattered  through  foreign  oonntries.  He  believed  that  snoh  a  plan  had  never  be«i 
sngKBsted  anywhere  bnt  in  America.  Was  it  possible  to  doubt  that  the  chief  object  of 
such  a  mesBuie  was  to  fteilitate  the  enlistment  of  recruits  from  this  ooontry  and 
other  portions  of  her  Majeety's  doraiDloDsT  The  law  was  not  passed,  and  it  lailed 
partly  because  it  was  feared  that  so  open  a  inantfestation  of  the  intentiona  of  the  fed- 
erals might  excite  the  opposition  of  our  Kovemment.  The  bill  was  what  was  called, 
in  the  language  of  the  country,  "  tabled.''^  We  bad  not  only  this  to  complain  of,  but 
we  had  also  submitted  to  what  was  contrary  to  every  iuteroational  la*.  He  had  by 
him  a  Liverpool  pa|>er  in  which  it  was  stated  that  s  regiment  of  fifteen  bnndred  Ger- 
mans had  been  levied  in  Germany,  and  that  they  were  to  sail  from  Liveipoal  as  ships 
could  be  provided  foi~^he  purpose,  The  newspaper  recotded  the  dqHvtme  of  one 
hnndred  aud  thirty  Germans  in  the  same  mannet  as  if  the  event  were  the  embsrkatioii 
of  a  regiment  of  the  g«ardB.  That  was  exactly  one  of  those  eases  wbiefa  the  for^gn 
enlistment  act  had  been  intended  to  preveut.  Of  course  it  was  not  evenly  stated  that 
men  were  enlisted  for  the  army.  It  was  pretended  that  ttie  demand  for  soldiers 
caused  by  the  severity  of  the  oonfliot  had  created  snch  a  dispUoemsnt  of  industriU 
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laboreiB  thnt  many  bntnohee  of  the  indnBtry  of  the  oonntiy  were  st  •  stand  still  on 
aoooimt  of  the  impoBsibilitj  of  procuring  workmen.  No  man,  botreTer,  who  examined 
■Oio  proviBiona  of  the  bill  to  which  he  had  referred  wonld  credit  BQoh  etateuentB  for  a 
moment.  The  proTisions  of  the  bill,  ocoording  to  the  acconut  which  Im  bad  read  of  it, 
proposed  to  advance  the  passage  and  other  anma  of  mone;  to  the  emigranta,  which 
were  afterward  to  be  dedaoted  from  their  w^ea.  It  was  obTionely  abanrd  to  think 
that  the  federal  government  wonld  appoint  colleotorB  to  go  roand  all  over  the  country 
and  collect  week^  or  monthly  payments,  as  the  case  might  bo.  The  money  coold  only 
be  repaid  by  dednotiona  &om  wages  if  the  men  were  engaged  in  service  under  the  gov- 
ernment, and  it  was  ootorioos  that  that  service  was  in  the  army.  They  knew  that  for 
the  last  two  years  proclamations  had4>een  iseaed  for  lecruits,  that  the  President  of  the 
federal  States  had  called  npoo  the  different  States  to  supply  their  qnota,  and  that  som? 
of  thoee  proclamations  had  scarcely  produced  more  effect  than  bo  mnch  waste  paper. 
There  were  only  two  States  where  the  quota  of  soldiers  was  supplied  proportionate  to 
the  population;  the  quotas  for  the  other  States  were  in  tfao  aggregate  tliree  hnndisd 
and  twenty-two  thousand  men  short — a  number  equalling  onr  whole  army,  including 
the  army  in  India,  To  illnstrate  the  difBeulty  the  Americjm  government  were  in  to 
obtain  soldiers,  he  might  refer  to  a  statement  which  be  had  seen  in  a  newspaper  of  an 
answer  which  President  Lincoln  had  given  to  a  deputation  from  certain  Htates  on  the 
subject  of  the  enlistment  of  colored  men,  who  were  paid  the  same  aa  white  men.  The 
President's  answer  was  that  by  making  the  pay  tne  same  he  expected  t«  raise  one 
buudted  and  thirty-sis  thousand  men.  In  even  the  more  wealthy  States  the  eolist- 
nents  were  not  at  all  Bucoessfnl.  It  was  well  known  how  that  the  need  of  men  bad 
driven  the  United  States  government  to  etoploy  n^ro  soldiers,  and  President  Lincoln 
had  recently  stated  that  he  e»T>ected  the  negro  regiments  wonld  provide  hito  with  one 
hnndred  and  thirty  thousand  men.  It  was  truly  horrible  to  tbinK  that  snch  vast  num- 
bers of  men  should  be  wanted  for  the  mere  pnrpoae  of  slaughter.  In  tbe  space  of  very 
few  weeks  no  less  than  forty  thonsand  men  bad  been  lost  to  one  armv  alone,  and  from 
calculations  based  upon  hospital  returns  there  was  no  reason  to  tbink  that  that  num- 
ber was  exaggerated.  Snch  a  state  of  things  was  not  creditable  to  the  civilized  world, 
knd,  at  least,  we  ought  to  take  steps  to  prevent  our  feUow-spbjects  from  becoming  vic- 
tims in  tbe  dreadful  conflict  now  raging  in  America.  When  tbe  pretense  of  inducing 
men  to  go  over  to  America  to  work  upon  canals  and  railways  was  put  forth,  no  one 
oonld  be  deluded  by  it  in  that  House.  They  bad  heard  of  the  case  which  occnrred  not 
long  ago  in  Ireland,  where  a  number  of  operatives  were  induced  by  a  federal  agent  to 
accompany  him  to  the  United  States.  Upon  arriving  in  Boston  the  men  were  lodged 
in  a  sort  of  bam,  where  they  were  kept  without  food  all  day.  In  the  evening  strong 
drink  was  freely  sopplied,  and  some  of  the  unfortunate  men  became  so  stupefied  that 
they  did  not  recover  their  senses  for  two  days.  After  tlie  men  had  drank  deeply  Mr. 
■  Kidder,  the  person  by  whom  they  were  engaged,  visited  them,  aooompanied  by  gov- 
ernment and  police  officers,  and  informing  Uiem  that  he  had  been  disappointed  in  the 
work  for  wiiich  he  had  engaged  tlicm,  recommended  Wiat  they  should  join  the  United 
States  Army,  at  tbe  same  time  tendenng  the  bounty,  specially  inviting  tbom  to  Join  a 
particular  regiment,  which  he  said  was  wholly  composed  of  Irishmen.  Some  were 
induced  to  accept  the  bounty,  but  the  others  wore  turned  oat  next  day,  and  were 
indebted  for  food  to  tbe  charity  of  their  fBllow-couutrymen  in  Boston.  That  was  tbe 
way  in  which  subjects  of  this  country  had  been  treated  in  a  town  where  we  had  a  eon- 
Bul.  He  wanted  to  know  what  bad  been  done  for  those  men,  and  what  reparation  had 
been  sought  for  tbem,  and  whether  any  precautions  had  been  taken  to  prevent  the 
tecnrrence  of  such  transactions  in  future.  That  soch  practices  as  those  ha  had  referred 
to  were  not  uncommon,  ibey  knew  upon  tbe  authority  of  a  federal  officer.  General 
Wisden,  who  remonstrated  against  the  sort  of  men  who  were  sent  to  him,  of  their 
being  mostly  foreigners,  and  of  the  manner  in  which  they  were  enlisted,  stating  that 
fraquently  tney  were  sent  off  to  the  depot  while  drugged,  and  refused  to  do  duty  upon 
recovery,  alleging  that  they  hod  not  Iieen  fairly  enlist«d.  In  tbese  cases  the  men  were 
■hot  at  once  without  trial.  Were  snch  proceedings  to  be  allowed  to  continue  t  It  was 
not  only  in  this  country  and  in  Ireland  that  the  practices  he  complained  of  had  been 
earried  on,  but  lie  liad  seen  letters  from  Canada  which  spoke  of  similar  doings  there, 
and  in  one  cose  mention  was  made  of  the  desertion  of  several  non-commissioned  ofB- 
cera  and  men  f^om  a  regiment  serving  there,  tempted  to  do  so  by  the  indncement  being 
lield  out  to  tbem  of  commissiona  in  the  federal  army.  He  would  not  mention  the  por- 
tioulai  regiment  refferred  to,  because  he  trusted  that  the  statement  might  not  be  cor- 
rect. He  migbt  be  told  that  all  these  were  general  statements;  but  even  if  so,  tbey 
were  Btatemeats  known  to  all  the  world,  and  could  not  be  nnlmown  to  the  antborities 
here.  He  wanted  to  know  whether  we  were  to  continue  upon  terras  of  amity  and  alli- 
ance with  a  people  who  treated  us  in  this  manner,  and  who  received  our  remonstrances 
with  contempt.  It  was  to  be  regretted  that  tbe  case  of  the  Kearsaise  shonid  have 
been  snffered  to  pass  almost  without  notice.  A  more  flagrant  case  than  that  of  the 
oCQcers  of  tliis  vessel  in  Cork  Harbor  had  never  occurred.  This,  however,  was  a  ques- 
tion between  nation  and  nation.    How  was  a  Bimilai  queetiua  treated  by  the  govern- 
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ment  of  the  United  Statoi  in  181SI .  Ur.  Hftdlson,  in  his  declantloD  of  var  agidnBt 
this  coantiT,  neiit  far  beyond  the  order  in  cuuncU,  which  was  the  immediate  canae, 
and  comploiaed  ReDurally  of  the  practioe  of  impreMing  seamen  fonnd  on  board  Anieii- 
can  shipH.  Mr.  MadiHon  did  not  conipliun  that  John  Smith  or  Tom  Jitnee  nas  taken 
out  (if  a  particnUr  ebip,  nor  did  he  draw  an  Indictment  as  partioular  a«  an  Old  Bailey 
lawyer  wonid  niftke  it,  but  he  complained  of  the  general  practice  of  this  ocmntry,  and 
said  the  United  States  wonld  not  suffer  it  lonjter.  He  did  not  wish  t«  go  to  war— he 
rather  deHired  to  put  a  etup  to  war.  When  this  country  had  been  treated  with  inealt 
and  iodlpiitv;  when  our  fellow-countrymen  had  snffered  great  injuries;  lie  wiabed, 
not  for  war,  but  for  something  like  vigorons  remonetrance,  and  an  awiirance  tliat  the 
objection  able  practices  should  not  be  contluned.  ■  If  he  were  asked  whether  if  remon- 
Btrsnce  failed  ho  was  prepared  tn  go  tu  war,  he  would  ask,  in  reply,  for  what  were  we 
ever  to  go  to  war  if  not  for  insuits  offered  to  onr  sovereigiity  and  injuries  done  to  oor 
fellow-sulijecta,  for  which  no  redrese  bad  been  affordedT  Why  did  wo  pay  £30,000,000 
a  year  for  our  army  and  navy  if  these  forces  were  not  "to  be  employed  in  maiutaining 
the  honor  of  the  country  and  affording  protection  to  our  felfow-countrymen  f  W* 
were  doing  neith^.  We  had  supplied  tue  northern  States  with  arms  and  uianitioDS  of 
war  to  sn  enormous  extent,  and  it  might  be  difficult  to  prevent  that.  But  we  had 
al»o  supplied  during  the  lost  rear  or  so  many  thousands  of  men,  and  of  the  tens  of 
tboneands  who  had  been  massacred  in  thia  awnil  conflict  there  cuidd  be  no  doubt  that 
a  large  proportion  of  the  victims  liad  been  born  snltjects  of  the  Queen.  He  contended 
that  such  a  state  of  things  ought  to  l>e  pnt  a  stop  to  by  her  H^esty's  goveniment. 
We  had  no  business  to  l>e  in  amit.v  or  in  diplomatic  relations  with  a  country  whiclt 


.0  the  charge  of  the  nations  of  Europe  for  the  continuance  of  thia  war. 

When  two  great  amiii-a  were  ftontiUK  each  other,  was  not,  perhaps,  a  time  when  any 
hopeful  ioterferenue  could  take  place,  but  there  had  been  times  when  he  thought  inter- 
ference might  useAllly  and  effectively  have  taken  place;  while,  on  the  one  Qand,  we 
took  a  tone  as  regarded  our  fellow-subjecte  to  show  that  we  wonld  not  permit  the  repe- 
tition of  Hiich  conduct  as  Ijad  gone  on  during  the  last  year,  he  also  hoped  that  within 
a  very  few  weeks  there  might  be  such  a  state  of  affairs  in  that  country  when  it  would 
be  perfectly  proper  and  possible  for  the  nations  of  Europe  to  enter  npon  this  matter 
with  a  Ann  aad  decided  tone,  aud  that  tbey  would  take  those  st«ps  by  which  alone  he 
believed  this  horrible  carnage,  utterly  fruitless  in  itself,  injuriuus,  above  all,  to  Amer^ 
ica,  disgraceful  to  the  century  in  which  we  lived,  and  shocking  to  the  feelings  of  all 
mankind,  would  be  terminated.  'The  noble  marquie  ooDoluded  by  moving  that  sn 
humble  address  be  presented  to  her  Mi^esty  for  the  papers,  &«. 

Lord  Brougham,  in  rising  to  second  the  motion,  wished  to  make  a  few  obaervationa 
on  some  parta  of  hie  uobie  friend's  statements.  No  one  conld  lameut  more  deeply  than  ■ 
he  did,  not  only  the  cruel  and  calamitous  civil  war  which  had  been  raging  for  the  last 
three  years  in  America,  but  the  conduct  of  niany  of  onr  countrymen  in  Joining  in  thia 
dreadflil  contest,  morp  particularly  those  who  came  ftota  that  part  of  the  country  to 
which  his  noble  friend  belonged,  and  who,  he  lamented  to  say,  had  in  great  nutDbus 
entered  tlie  federal  anny.  He  highly  disapproved  of  the  conduct  of  the  tederal  govern- 
ment, not  only  iu  the  attempt,  -whien  they  began  hot  could  not  cnrrr  out,  to  establish 
depots  for  raising  foreign  recruits,  but  bo  disapproved  as  entirely  of  their  taking  men — 
even  if  they  did  uot  inveigle  them  by  the  tricks  which  had  been  described — taking 
them  even  when  the  men  biinestly  entered,  and  entered  knowing  what  they  were  doing, 
even  though  not  deceived  by  crimps  and  deluded  under  the  influence  of  strong  liquor. 
The  men  were  told  they  were  going  merely  to  labor  in  the  fields;  and  after  they  were 
there  they  were  told  there  was  no  work  for  tbem,  and  tbey  were  asked:  "Will  yoa 
please  come  into  the  armyf"  But  even  suppose  the  most  fair  and  honest  contract 
made  between  these  Irishmen  and  the  recmitmg  officers  of  Tbe  federal  government,  he 
Still  disapproved  of  the  course  which  they  had  adopted.  What  was  tneir  complaint 
•gainst  ust  Tliat  we  were  not  suffioieutly  neutral.  That  we  did  not  bold  thebalanoe 
even  between  the  two  parties— federals  and  confederates.  Both  parties  in  America,  he 
believed,  oomplained  of  nsiu  this  respect;  hut  conld  there  be  a  more  open  infraction  of 
neutrality  than  the  conduct  of  those  who  compel  the  poor  Irish  immigrants  to  enter 
their  service,  or  who  take  tbem  into  their  service  t  Tbey  were  taking  men  in  their 
service  who  were  guilty  of  an  offense  punishable  severely  in  this  country.  These 
men  were  crinuDals.  The  crime  of  which  they  were  guilty  had  latnly  been  made 
a  misdemeanor  by  the  foreign  enlistment  act;  but  in  the  reign  of  Oeorge  II  it 
was  felony,  and  at  one  time  it  was  a  capital  felony.  The  men  were  still  crimi- 
uols;  and  the  federal  goveniuient  employed  men  knowing  them  to  be  criminals, 
and  that  it  was  only  as  criminals  that  tbey  were  entering  into  their  service.  Time 
wae  when  those  same  Americans  complained  bitterly  of  one  employing  foreign 
troops  to  sulidne  them — to  do  the  very  same  thin^  toward  tbem  which  the  federda 
were  now  doing  toward  the  confederates,  endeavoring  to  restore  the  Union — that  was 
to  conqnet,  or  attempting  to  conquer,  the  oonfederatee  by  foreign  troops.     In  the 
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draita  to  supply  the  enormoiu  denuuida  whicti  thU  moat  Um«itabl«  vac  had  made — 
be  believed  uot  lets  tban  600,000  in  the  couroe  of  the  last  two  y eara — they  took  not 
tegimente  or  corps,  but  thon«aiidB  of  peisooe  from  Oeimaiiy,  aod  he  griev«d  to  say, 
buudreds  tit  leoHt  from  Irelaad.  The  Oennann  formed  a  Ki^at  part  of  their  reeonroea 
to  supply  the  I)1auk8  which  this  cruel  war  had  made,  "nieee  Americone  complained 
of  our  conduct  in  1778;  and  the  worst  thin^  they  considered  we  did,  in  ottempting 
their  conquest,  was  the  empioyment  of  Hessian  and  other  Oermtui  regiineuts  iu  the 
oourae  of  the  war.  The  eloqueoce  of  Ur.  Burke  and  of  Lord  Chatham  made  the  walls 
of  Parliameut  riug  with  complaints  of  the  Genntui  mercenaries  being  taken  into  the 
pay  of  the  poveinment  for  the  pnrpoee  of  subduing  America.  Now,  these  Americans 
weredoiug  the  very  self-same  thing,  not  by  takingcorpa  but  thousands  of  individuals  who 
are  foroipiBra  into  their  aerrice,  and  employing  them  against  the  confederates.  He 
wished  hill  voice,  wliich  hardly  reached  the  limits  of  that  room,  oonJd  reach  across  the 
Atlantic,  to  his  old  friends  and  cliente — for  taking  part  with  whom  in  1818,  to  which 
his  noble  iriend  referred,  he  had  suffered  much  ahnse  in  this  country,  being  called  at 
one  time  t.be  attorney  general  of  Mr.  Madison,  at  all  times  the  tool  of  Mr.  Jefferson, 
and  said  in  every  respect  to  have  given  the  preponderance  to  America  over  his  own 
coantry ;  a  groundless  charge,  hut  it  was  made,  and  it  showed  the  anxiety  and  warmth 
with  which  he  supported  the  cause  of  America.  Would  that  his  former  clienta  would 
now  listen  to  him,  imploring  them  for  once — once  and  for  all — to  be  satisfied  with  the 
glory  they  had  gained;  for  they  had  shown  the  greatest  courage  universally,  both 
confederates  and  federals  had  shown  the  greatest  fortitade,  the  greatest  courose,  the 
most  eitraonliuory  capacity  for  wai^-ho  meant  for  war  as  regarded  mere  fighting, 
which  no  doubt  a  great  part  of  warnas;  aud  they  had  shown  that,  if  they  were 
not  sparing  of  other  men's  lives,  neither  were  they  sparing  of  their  own.  I*t  them, 
then,  be  satisfied,  for  the  love  of  peace,  of  Christian  pence,  with  what  they  had  gained 
by  that  glory,  and  let  them  at  the  last  restore  peace  to  their  country.  He  believed  there 
was  bat  one  universal  feeling — not  only  in  this  country  but  all  over  Enrope — of  repro- 
bation of  the  continuance  of  this  war,  of  deep  lamentation  for  its  existence,  and  of 
an  anxious  desire  that  it  shonld  at  length  be  made  to  cease.  His  noble  friend  had 
adverte<l  to  the  possibility  of  intervention.  He  had  himself  refused,  during  the  last 
three  weeks,  to  present  petitions  frtiin  various  mercantile  bodies  to  urge  on  t£e  part  of 
the  government  intervention  in  the  American  war.  He  did  not  feel  that  the  time  ha<l 
yet  arrived ;  but  he  lived  in  hopes  that  before  long  an  occasion  might  arise  when,  in 
conjunction  with  our  ally  on  the  other  side  of  the  channel,  we  should  interfere  with 
effect,  and  when  an  endeavor  to  accocomodate  matters  and  reetore  peace  between  the 
two  great  contending  parties  would  be  attended  with  success. 

Moved,  "That  an  humble  address  he  presented  to  her  Majesty  for  copies  of  or  extracts 
from  anydispstcheefi\)m  her  MiOeety's  minister  at  Washington  relating  to  theproceed* 
Ings  or  report  of  tlie  aeleet  committee  of  the  United  States  Congress  on  immigration,' 
or  to  bills  upon  that  subject  brought  into  Congress."  And  also,  "copies  of  or  extracts 
bom  dispatches  or  reports  respecting  the  enlistment  of  Irish  immigrants  at  Boston  and 
Fortlaud  in  the  month  of  Moruh  last,  or  to  the  enlistment  of  any  of  her  M^asty'a 
Canadian  subjects  in  the  United  8tat«e  Army." 

Eari.  Russell.  Hy  lords,  my  noble  friend  haa  moved  for  copies  of  dispatches  and 
reports  respecting  the  enlistment  of  Irish  immigrants  in  the  United  States  service  at 
Boston  and  Portland,  and,  knowing  perfectly  weO  that  those  papers  would  be  granted — 
for  their  production  has  been  promised—he  has  thought  it  right  to  raise  his  complaint 
that  remonstrances  have  not  been  made  at  Washington  against  the  proceedings  adopted 
at  those  two  places.  Now,  it  is  no  douht  more  convenient  to  complain  of  your  minister 
abroad  and  yonr  foreign  secretaiy  at  home  before  you  have  the  pa|>er3 ;  but^t  would, 
I  think,  he  more  candid  to  wait  till  yon  have  the  papers,  and  then  tJ>  see  whether  Lord 
Lyons  or  I  have  so  entirely  neglected  our  duty  as  my  noble  friend  presumes  we  have 
done.  I  can  only  say,  for  Lord  Lyons,  that  he  has  continnally  remonstrated,  not  only 
hy  dispatches  and  notes,  bnt  as  he  says  more  frequently  in  interviews  with  Mr.  8eward; 
and  since  he  has  been  at  Washington  nothing  has  given  him  greater  vexation  and  dis- 
tress of  mind  than  those  procee£ngs  at  Boston.  I  shall  say  nothing  abont  myself  at 
this  moment  except  that  I  have  seconded  the  efforts  of  Lord  Lyons.  Well,  my  noble 
friend,  after  many  explanations  on  this  subject,  remains  in  the  same  confusion  of  mind, 
with  respect  to  the  foreign  enlistment  act,  that  was  so  prevalent  at  the  commencement 
of  this  war.  He  says,  "You  allow  muskets  and  powder  to  he  conveyed  to  the  federal 
States,  while  at  the  same  time  you  prohibit  ships  from  going  to  the  confederates."  In 
the  first  place,  it  so  happens  that  there  is  that  distinction  in  the  law.  There  is  no  law 
which  prevents  persons  in  this  country  from  taking  arms  or  powder  either  to  the  fed- 
eral States  or  to  the  confederates.  Such  articles  are  liable  to  capture,  and  the  Teasel 
conveying  munitions  of  war  may  also  be  condemned,  if  found  attempting  to  break  tliB 
blookBde ;  but  those  who  carry  snch  munitions  are  not  liable  to  any  pnntshment  in  this 
(Hiimtry  for  so  carrying.    There  is  likewise  reason  as  well  as  law  for  this  distinction. 
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eonntry  from  wbiofa  they  oome,  and  those  who  send  them  do  not  tbemselTeB  perfetn 
mny  »ot  of  hostility.  Such  munitions  may,  indeed,  ftftetreacbliiK  a  belligereat,  be  then 
applied  for  purpoaee  of  hostility;  bat  it  is  a  very  different  thine  if  yoa  hare  men  either 
enlisted  or  arrayed  In  this  country  for  the  pnrpoee  of  boetilTties  a^inst  auy  power 
-with  which  her  Majesty  is  at  peace,  or  if  yoa  bare  a  ship  neat  out  iteiu  yom  ahorea 
for  the  piirpoBe  of  bostilitiee  a^nst  auoh  a  State.  If  tiie  ship  went,  aa  some  of  the 
American  judges  have  in  certain  cases  foand  was  the  fact,  merely  with  a  ciew  soflH.- 
cient  to  take  the  TeBsel  into  the  port  of  a  belliget«nt,  that  might  be  a  case  somewhat 
anqlogouB  to  the  carrying  of  cannon  and  muskets.  Bnt  wheu  Uie  vessel  and  crew  go 
forth  abeady  eqaippeo  from  the  ooast  of  the  neutral,  and  with  a  sntBcient  crew  to  com- 
mit hostilities  directly  they  get  to  sea  against  the  State  in  amity  with  her  ISajtei^,  it 
is  evident  that  that  is  quite  a  different  proeeeding  from  canTing  muskets  over  from 
your  own  coast  to  abelUgerent's  coast  as  mercbandise.  Take  the  case  which  oceoned 
two  hundred  years  ago  when  10,000  men  were  sent  to  take  part  in  the  civil  war  in 
Portngal.  If  you  have  1Q,000  mea  arrayed  and  sent  foim  youi  shores  to  take  part  in 
_  _.^F_.._  ..  _         .  _,        .         .,,     -rthat    "'      -  '^-'  - 


vilwar,  the  government  are  properly  responBible  for  that.    Bat  with  a 
of  ideas  on  the  part  of  my  noble  friend,  which  is  hardly  excusable 

The  Mahqubss  of  Clanrigabde.  There  1b  no  confusion  in  what  1  said.  Wlkat  I 
said,  or  intended  t«  say,  wsa  that  one  of  the  obJectloDH  to  the  foreign  enlistment  act 
was  tliat  it  did  not  meet  tbe  ooatiogency  which  has  arisra.  I  fbimd  &iilt,  not  with 
the  government,  bat  with  tbe  acL 

"  —  EussEu:.  I  am  aware  of  th 

f  the  act,  and  a  very  sound  i  , 

ir  muskets  tUey  are  articles  of  merchandise,  but  if  yon  send  men  armed  with 
muskets  and  formed  into  regiments  to  be  emi^oyed  against  a  state  in  amity  with  faer 
M^eetj  you  are  clearly  taking  part  in  the  war.  It  ia  on  that  principle  that  we  have 
not  allowed  ahips  to  go  Q-om  this  country  armed  and  ready  to  commence  hostilities,  if 
WB  could  prevent  it  We  have  so  acted,  believing  not  only  that  it  is  tbe  law,  but  that 
tbe  law  is  hased  ou  a  sonud  principle.  My  noble  friend  went  on  to  complain  of  what 
has  been  done  in  Ireland ;  and  oertunly  I  am  ready  to  complain  of  that  as  much  as  he 


But,  when  ws  come  to  investigate  the  circnmstancee,  tbe  question  ia  whether  tbe 

Cemment  or  those  who  execute  ^e  law  in  Ireland  are  to  blame  for  anything  which 
occurred  there.    It  appears  that  a  person  named  Finney,  representing  himself  aa  a 


merchant,  who  had  lived  twelvoor  thirteen  years  in  tbe  United  States,  engaged  in  a  speon- 
lation  with  another  person  named  Kidder  to  induce  men  to  go  from  Ireland  to  America, 
in  order  to  obtain  tbe  (600  or  |700  per  bead  bounty  money  on  their  entering  tbe  aimv 
there.  These  specutstors  pat  tbe  greater  part  of  that  money  in  their  own  pocket,  and 
defrauded  the  honest,  hut  I  must  say  creduloiu,  countrymen  of  my  noble  friend.  My 
noble  friend  says  that  when  these  advertiaemeats  appeared,  holding  out  tbe  hope  of 
Ugh  wages  to  these  poor  people  by  working  on  r^ways  and  canals  in  America,  he  ia 
at  a  loss  to  conceive  bow  any  of  them  shoaM  have  allowed  themselves  to  be  bo  duped. 
WelLif  heis  at  a  loss  to  coDceivebowthat  oould  be,  certainly  t  mnst  beninchmore  ao; 
but!  am  afraid  that  such  credulity  is  cbaracteristio  of  his  countrymen.    But  bowls  the 

Evemment  to  blame  ia  tbo  matter  f  If  a  man  comes  to  this  country  and  says  to  labor- 
j  men  already  earning;  tolerable  wages :  "  If  you  will  go  and  work  in  Germany  or 
In  America,  or  wherever  it  may  be,  I  will  take  care  that  you  shall  get  very  high  wages," 
and  if  people  ate  simple  enough  to  yield  to  that  temptation,  how  can  tbe  government 
be  blamed  for  their  imprudencaorfollyl  It  must  be  a  very  singular  government  Indeed 
which  should  undertake  that  no  man  shall  do  any thiag  improvident  or  foolish.  Well, 
about  one  hundred  of  these  men  went  from  Ireland  to  Boston  and  Portland.  My  noble 
friend  has  truly  described  the  nefarious  treatment  they  met  with  ia  those  places.  I 
cannot  but  think  that  the  United  States  police  acted  a  very  nnwortby  part,  as  well  as 
those  who  were  immediately  concerned  la  inveigling  these  persons.  But  tbe  police 
and  the  recruiting  offlcerH  declared  before  a  committee  of  inquiry  which  tbe  American 
government  insCituttxl  that  wheu  tbe  men  engaged  to  enlist  they  were  perfectly  sober, 
and  that,  however  drunk  they  were  the  evening  before,  they  were  sober  at  tbe  time 
they  enlisted.  Well,  Lord  Lyons  said,  and  I  think  very  Justly,  that  the  men  tbemaelves 
should  have  been  examined  as  to  the  treatment  they  received  and  tbe  Btate  in  which 
they  were  when  they  enlisted.  Instead  of  that,  several  of  them  were  carried  off  as 
recruita  and  immediately  sent  to  join  the  United  StateB  armv.  One  of  them,  named 
fiullivan,  was  afterwai^  taken  to  hospital ;  and  he  Bubsequentty  told  bis  utorv  to  Lord 
Lyons,  explaining  the  way  he  had  been  coerced,  and  how  he  liad  escaped.  I  nave  said 
ttefore  that  I  think  It  highly  discreditable  to  the  United  States  government,  to  their 
civil  as  well  aa  their  multary  authorities,  that  they  did  not  Immediately  make  an 
investigation  into  the  f^ts  stated  to  them  by  Lord  Lyons ;  that  they  did  not  bring 
all  these  men  to  Wasblngtmi,  and,  unless  they  were  found  to  have  enlisted  in  a  per- 
fectly voluntary  manner,  disobarge  them.  Lord  Lyons  baa  remonstrated  against  t^e 
inaction  of  tbe  United  States  government  and  their  want  of  attention.  But  my  noble 
fHend  requires  more  than  tbia ;  be  seems  to  think  we  abould  have  intimated  that  if  our 
...       ^  were  neglected  we  would  go  to  wax.    He  lays  that  if  ever  there  was  a 
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ease  fomu  thisiH  thatosM;  and  he  asks,  "If  remonKtrances  of  thfa  kind  are  not 
attended  to,  when  will  yoa  go  to  warP  Undoubtedly,  these  acts  of  injustice  are  the 
sort  of  acts  which  are  freqnentlf  calcti]at«d,  nnteM  they  are  redressed,  to  lead  to  war, 
and  it  is  the  bonndon  duty  of  the  American  government  to  att«nfl  to  remonHtrancea  Bo 
well  groanded  as  those  which  we  have  oddr^sed  to  them.  The  condnct  of  the  Ameri- 
can i^vemment  in  1812  Is  held  ap  by  the  noble  marqnia  as  an  example  for  imitation. 
I  cannot  think  that  this  is  the  case;  for  if  the  complaints  of  the  American  government 
had  been  well  founded,  if  they  had  waited  a  few  months  they  woald  have  seen  the 
effect  of  the  eloqnence  of  my  noble  and  teamed  friend,  ^Loid  BionghHm.)  Bnt  it  is  to 
be  recollected  that  the  American  government  at  that  time  had  to  complain  of  what  I 
think  was  a  very  great  abnse,  the  arbitrary  and  lawless  power  exercised  by  ooi  offi- 
cers, who  had  eeiied  men,  and,  withoat  any  p^f  of  tbeir  being  British  sabjects, 
pressed  thetu  into  oar  navy.  Americans  have  told  me  how  strong  was  the  feeUae 
which  that  caused.  I  hare  been  told  that  it  frequently  happened  that  the  eone  of 
furmera  in  the  New  England  States  who  had  gone  on  board  meicliant  ships  for  ayear  or 
two,  were  seised  and  mode  to  serve  on  board  our  ships  of  war  as  if  they  were  British 
snbjecta.  and  no  redress  could  be  obtained.  Of  conrse,  that  conduct  rankle4  in  the 
minds  of  the  Americans,  but  still  some  years  elapsed  before  they  proceeded  so  fat  as  to 
make  it  a  auiia  MH  against  this  country.  Tout  lordships  mnst  bear  in  mind,  too,  that 
if  we  were  to  resurt  to  extremities  we  ebould  have  considerable  difQculty  in  determin- 
ing what  course  to  pursue,  for  the  Confederate  States  are  in  the  constant  habit  of 
inhering  coDscriptions  and  forcing  British  subjects  to  serve  under  their  standard. 
When  our  consals  have  remonstrate,  tbey  have  been  teld,  in  the  first  place,  that  the  men 
might  apply  to  the  eonrts  of  justice,  and  then,  when  they  repeated  their  remonstrancea, 
the  consuls  themselves  were  sent  away  altogether.  If,  therefore,  we  have  to  complain 
of  great  injuriea  on  tbe  port  of  the  federal  States,  we  have  no  less  reason  to  complain 
of  the  conduct  of  the  Confederate  States,  and  if  war  is  our  only  remedy  we  must  go  to 
warwith  both  belligerents.  The  noble  marquess  seems  to  have  an  appetite  for  war,  and 
perhaps  he  would  be  better  pleased  to  go  to  war  with  both  parties  than  witb  one  only.  . 
All,  however,  I  can  say  at  present  is  tliat  oar  remonstrances  shall  be  continued,  and 
that  we  shall  continue  to  warn,  as  we  have  heretofore  endeavored  to  warn,  the  subjects 
of  her  Majesty  in  Ireland  against  embarking  in  these  plans  which  pretend  to  be  plans 
tor  obtaining  their  labor  at  high  wages  in  America,  but  which  are  really  intended  to 
entrap  them  to  serving  in  the  armies  of  the  federal  government,  and  to  secure  the 
frandulent  gains  which  the  coucoctors  of  these  schemes  hope  to  make  in  the  shape  of 
boontiea  for  enlistment.  I  agree  with  the  nobte  and  learned  lord  (liord  BronKhamJ  who 
has  Just  spoken  that  this  is  a  most  horrible  war.  There  appears  to  be  su<ji  hatred  and 
animosity  between  great  hosts  of  men,  who  were  lat«ly  imited  under  one  government, 
that  no  consideration  seems  poweifnl  enough  to  indnce  them  to  put  on  end  to  their 
fratricidal  strife,  and  it  is  difflcnlt  to  deal  with  them  on  those  ordinary  principles  which 
have  hitherto  governed  the  condnct  of  civilized  mankind.  It  is  to  be  hoped  that  these 
hoatilities  may  cease,  but  I  am  afraid  it  is  not  to  be  reckoned  on  that  any  interferenoe  of 
onnwonid  tend  to  conduce  to  that  end ;  becanse.amoogtbeotherfeelinga  of  violence  and 
a&lmceity  which  prevail  in  America,  there  is  a  strong  feeling  against  any  of  the  nations 
of  Eniope,  bnt  etipecially  any  of  the  monarchical  nations,  pretending  to  meddle  with  the 
civil  war  now  raging  In  that  oonntry.  1  am  afraid,  therefore,  that  we  shall  not  be 
able  by  auy  of  the  means  suggeeted  to  put  an  end  to  this  war.  Still,  it  is  dreadfhl 
to  think  that  hnndreds  of  thousands  of  men  ore  being  slaughtered  for  tbe  pnrpose  of 
preventing  the  southern  States  from  acting  on  those  very  principles  of  independenoe 
which  in  1776  were  asserted  by  the  whole  of  America  against  this  country.  Only  a  few 
j'eara  a^  the  Americans  were  in  the  habit,  on  the  4th  of  July,  of  celebratintj^  the  pro- 
mulgation of  tbe  declaration  of  independence,  and  some  eminent  friends  of  mine  never 
failed  to  make  eloquent  and  stirring  orations  on  those  occasions.  I  wish,  while  they 
kept  up  a  useless  ceremony — for  tbe  present  generation  of  Knglishmeu  are  not  respon- 
sible for  the  war  of  independence — that  they  bad  inculcated  upon  their  own  minds  that 
they  ahonld  not  go  to  war  with  fonr  milbons,  five  millions,  or  six  millions  of  their 
fellow-countrynien  who  want  to  pat  tbe  principles  of  1776  into  operation  as  regarda 
Qiemselves.    With  resnecttothemotionof^tbenoblemarqueselsball  produce  whatever 

Kpera  we  have  got.  Those  papers,  1  think,  tell  a  story  very  discreditable  to  the  Amer- 
m  republic.  All  I  can  say  is  that  we  shall  continue  to  remonstrate  in  the  strougeet 
terms,  not  to  save  the  unfortunate  men  who  have  already  enlisted,  and  many  of  whom 
hare  already  fallen  in  the  field,  but  with  a  view  to  prevent  aimilar  practices  in  fttttire. 
The  Mabqukss  op  Cljmiucakdb  said  he  did  not  want  tbe  gorenunent  to  take  any 
fltepa  for  the  protection  of  persons  who  had  voluntarily  Mparated  from  their  allegianoe  to 
Uie  Qacen  and  taken  part  with  the  federal  or  Confederate  States.  Bnt  there  were 
otbere  who  had  lieen  entrapped  into  the  American  service,  and  he  was  sorry  to  hear  that 
tbe  noble  lord  intended  to  do  no  more  than  continne  his  remonstrances,  which,  np  to 
the  present  moment,  had  proved  quite  ineffectual.  If  the  noble  earl  inquired  of  tbe 
MCieta^  of  war,  he  would  learn  that  abont  five  thonsand  men,  chiefly  baohelore,  were 
now  emuarking  every  week  at  Cork  for  America,  that  they  wen  prodded. wl^.  froB 
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paaMges  p»id  for  in  sreenbackB,  aod  that  aa  soon  as  they  lauded  they  were  either  pat 
on  board  American  ships  of  war  or  sent  to  one  or  other  oftheAmeriaan  armies.  While 
all  thifl  was  going  on  the  noble  lord  would  also  learn  that  we  could  get  no  mcmits  in 
Ireland  for  oar  own  regiments,  and  that  the  military  aathoritiee  were  actually  going 
to  rednca  the  recruiting  depot  at  Cork. 

Barl  Busseij.  raid  that  If  the  noble  marquess  would  fnraiah  him  with  reliable  evi- 
dence of  illegal  transactions  at  Cork  or  eUewheie  he  would  at  once  order  the  parties  to 
be  proeecQted. 

The  motiou  agreed  to. 
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REPORT  OP  THE  CASE  OP  THE  ORETO  OR  FLORIDA  IN 
THE  VICE-ADMIRALTY  COURT  OF  THE  BAHAMAS. 
PUBLISHED  BY  THE  BRITISH  GOVERN- 
MENT AS  Air  APPEIfDIX  TO  THE 
ALEXANDRA  CASE." 

THE  CASE  OP  THE  OHETO. 

In  the  Vice- Admiralty  Court  of  the  Bahamas. 

OCB  SovKBEiGX  Lady  Tbf.  Quebn  rt.  The  Bbitish  Steamship  Oreto,  Ler  tackle,  Ac, 
seized  by  Commander  Henry  DeuuU  Hlckloy,  esq.,  commaudiiig  her  Mi^esty's  ship 
Greyhoand,  for  an  alleged  breach  of  foreign  enlUtuient  act. 

Dec!>ee<tf  ItuJumar  the  judge,  prmiounoed  in  theabortca«tontlie2ddas<i/AMiiu»t,A.D.lBSi, 

The  .advocate  general,  the  Hon.  Q.  C.  Anderson,  on  behalf  of  the  Crown. 

Brace  L.  Bomeide,  esqnire,  on  bebalf  of  the  claimant. 

The  British  Bteamahip  Oreto  has  been  aeized  by  the  commandRr  of  her  Mi^esty's  ship 
Greyhound  on  the  alleged  gronnd,  h«  appears  by  the  libel,  that  Jnaion  Alexander 
Dugnid,  noworlately  niDsterof  thesaid  ship,  and  others  eiercisiiig  nnthority  over  her, 
havt!,  without  leaveof  her  Majesty  the  Qnecn,  and  ivithiii  the  juriwiicf  ion  of  the  Bnhamaa, 
attempted  to  equip,  fnmisb,  and  fit  out  the  said  steamehiy  Oreto,  with  intent  that  she 
ehoald  he  employed  in  tbe  aervice  of  certain  persons  exercising  or  assuming  to  eierciae 
the  powers  of  goTemment  in  certain  States  claiming  to  bo  deMgnated  and  known  as 
the  Confederate  States  of  America,  to  cruise  and  commit  hostilities  against  the  citizen* 
of  the  United  States  of  Ameiica,  her  Mqji:»ty  the  Qneen  being  at  the  time  nt  peace 
with  the  said  United  States,  and  have  thereby  acted  in  violatioii  of  the  act  59  Geo.  3, 
o.  S9,  commouly  known  as  the  foreign  enlistment  act. 

Now,  to  support  the  libel  it  Is  necessary  that  proof  shonld  he  given — 1st,  that  the 
aforesaid  parties,  haviitg  charge  of  the  Oreto  while  the  vessel  was  within  the  Jurisdic- 
tion of  the  Vice-Aduiimlty  Court  of  the  Bnhamas,  attempted  to  equip,  furnish,  and  fit 
her  out  as  a  vesHel  of  war;  Sd,  that  such  attempt  wan  made  with  the  intent  that  she 
should  be  employed  in  the  service  of  the  CoDfederate  States  of  America ;  and,  3(1,  that 
SQch  service  was  to  cruise  and  commit  hostilities  against  the  citineus  of  the  United 
States  of  America.  Witnesses  have  accordingly  been  produced  to  prove  that  the  Oreto 
Is  constructed  for  and  fitted  as  a  war  vosBel ;  that  acts  have  been  doue  in  her,  since  she 
came  to  Nossan,  which  constitutes  an  attempt  to  equip,  fit,  and  arm  bor  as  a  vessel  of 
war.  That  from  certain  conversations  which  were  overheard  between  the  ma«t«r  of 
the  vessel  and  a  person  who  came  out  passenger  in  her,  and  from  certain  acts  done  by 
this  person,  there  is  proof  that  she  was  intended  for  tbe  service  of  the  Confederate 
States  of  America,  aud  to  craise  against  the  citizens  of  the  United  States. 

"  "    ■  '  '      ■■   >  ,     ...  .       -  .    ..      respondent*  that  proof  ov 

as  at  peace  with  the  Unit 
:e  of  that  fact.  That  it  ought  to  have 
onfederate  Stales  of  America,  and  that 
n  given  that  no  leave  bad  been  obtained  to  fit  the  Oreto  as  a  ves- 
sel of  war.  Without  entering  further  into  the  subject,  I  will  dismiss  these  nointa  by 
stating  my  opinion,  that  the  court  is  bound  to  take  judicial  notice  of  her  M^esty's 

Sroclamattons,  and  that  in  the  proclamation  of  the  13th  of  May,  ISW,  tbe  Coufederato 
tates  of  America  are  named,  and  it  is  also  alleged  that  her  Midesty  Is  at  peace  with 
the  United  States  of  America,  and  that  as  the  allemtion  ui  the  libel,  that  there  was  no 
licenee  from  her  Hi^esty  to  fit  tbe  Oreto  as  a  vcss^  of  war,  has  not  been  traversed,  the 
oonrt  has  a  right  to  aaanme  that  it  is  admitted. 

■  PBrUcnlori;  refarteil  to  on  pages  6M  and  CI9  uf  tuL  II,  uid  In  Parliuuenlsr}'  >i"'  Jadlclil  Appendix, 
Ho.  15,  pago  aw. 
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S(L  Denying  that  James  Alexander  Dngnid,  the  cuptain,  or  any  penon  ezercinng 
ftnthority  over  the  eaid  steamship,  attempted  to  eqnip^  fiunieh,  or  fit  ont  the  said  ehjp 
with  intent  that  she  ehoald  be  employed  in  the  aernce  of  the  Confederate  State*  of 
America,  to  criiise  and  commit  hostilities  against  the  citizens  of  the  United  States. 

3d.  That  'while  the  Oieto  lay  in  the  river  Mersey,  immediately  preriouB  to  her  sailing 
for  this  port,  British  men-of-war  frequently  passed  and  repassed  her,  and  that  she  was 
at  all  times  in  a  oouspicuons  and  public  position  vtthoat  having  been  seized  or  arrested, 
or  subjected  to  deteutiun,  and  that  ehe  quitted  Liverpool  in  the  open  day  without  any 
inannei  of  haste  or  secrecy;  that  the  master,  while  she  was  so  lying  in  the  Mersey 
waitina  instmctioDi  from  the  owner,  directed  the  mate  to  employ  the  crew  during 
tbeir  leisure  hours  in  doing  ordinary  ship's  irork,  fitting  gear,  stropping  bloclu,  &c, 
during  which  time,  as  well  as  ^er  she  sailed,  certain  spare  blocks  which  were  then  on 
board,  and  which  were  intended  solely  for  the  use  of  the  ship  as  part  and  parcel  of  her 
rigging,  and  not  in  any  way  whatever  as  blocks  for  gun  tackles,  or  as  part  of  the  fur- 
niture of  guns,  were  stropped  hy  the  said  crew,  and  the  sold  blocks  were  never  known 
or  called  ae  gun-tackle  blocks,  until  a  certain  Edward  Jones,  a  man  of  infamous  and 
Abandoned  character,  who  had  been  shipped  on  board  in  the  capacity  of  boatswain, 
called  them  gun-tackle  blocks.  That  neither  the  said  Alexander  Duguid,  nor  any  per- 
son whatsoever,  having  authority  over  the  said  steamship  during  the  time  she  was  at 
the  port  of  Nassau,  ever  gave  any  orders  or  directions  to  strop  nlocks  as  gun-tackle 
blocks,  or  to  strop  any  blocks  whatever.  But  any  blocks  which  may  have  been  strop- 
ped on  board  the  said  ship  was  done  by  the  seamen  of  the  Oteto  in  their  ordinary 
nvocatioua,  and  is  always  done  on  board  merchant  ships  iu  otder  that  they  might  have 
employment  on  board,  and  not  for  the  pnrposeof  fitting  the  Oreto  as  a  vessel  of  war. 

4th.  That  no  faith  or  credit  ought  to  be  given  to  the  deoositione  of  Cbarlea  Ward,  & 
witness  for  the  party  proponent,  that  he  is  a  man  of  abandoned  characteT,  and  is  actn- 
Kted  by  malicious  and  vindictive  feelings  against  the  said  James  Alexander  Dngnid,' 
and  hns  sworn  falsely  for  the  purpose  of  carrying  oat  an  avowed  intention  of  doing  an 
Ipjnry  to  the  said  J.  A.  Duguid. 

On  the  evidence  given  in  support  of  this  plea  I  shall  remark  as  I  proceed. 

The  evidence  which  has  been  produced  in  support  of  the  prosecution  may  be  claaaod 
Into  two  parts ; 

1st.  That  whicli  relates  to  inrcnmstaDcee  which  occurred  h^on  the  veesd  arrived 
ivithin  the  juriwiiction  of  the  Admiralty  Court  of  this  colony. 

M.  That  which  applies  t«  facts  done  tubtegKoillg  to  such  arrival. 

To  the  fiist  division  belong  the  conetniction  and  fitting  of  the  vessel  before  she  left 
England,  the  flags  or  other  materials  which  she  had  on  board  when  she  sailed,  and  the 
conversations  or  Temarks  of  the  parties  in  charge  of  her  while  on  her  passage  ttom 
England. 

To  the  second  divieiou  belong  the  proceedings  on  board  the  vessel  after  her  arrival 
within  the  jnriuljctiou  of  the  Bahamas  Vice-Admiralty  Courti. 

From  the  evidence  appertaining  to  the  first  division  I  abstract  the  following,  which 
is  all  thnt  I  think  in  any  degree  material : 

Mr.  Wynne  Fitzjames  Duggan,  the  chief  mat«  of  the  Oreto,  says,  "  I  am  chief  officer 
of  the  Oreto.  The  number  of  men,  all  to]d,  on  board  was  fifty-two  or  fifty-three.  I 
believe  that  was  an  ordinary  crew.  We  had  not  too  many.  We  had  no  cargo.  The 
Oreto  was  fitted  (when  she  left  England)  as  she  is  now.  All  vessels  are  not  fitted 
alike.  1  have  seen  some  ships  fitted  with  regard  to  bolts  in  ports  ns  she  is.  I  have 
seen  vessels  intended  to  carry  cargo  fitted  as  she  is.  Some  of  Green's  and  Winitrn's 
ships  are  so  fitted.  There  was  a  passenger  on  board  whose  name  was  Lowe.  He  did 
nut,  to  my  knowledge,  exercise  any  authority  over  the  ship." 

Iu  the  cross-examination,  Mr.  Duggan  says,  "  I  had  acoeas  to  every  part  of  the  Oreto. 
I  havegouerigbttlitoOKh  the  vessel.  1  have  never  seen  any  implementsof  warorany 
ammunition  on  board  of  her.    The  shot  boxes  were  full  of  cabb^iges,  turnips,  and  pota- 

William  Porter,  a  seaman  ot  the  Oieto,  deposes  that  the  veasel  had  no  stowage  room 
for  cargo.  She  was  not  fitted  as  merchant  vessels  uanally  ore.  She  had  a  mogadne. 
He  says,  "  J  believe  there  were  shell  rooma.  1  was  in  a  room  where  shells  were  stowed. 
She  had  light  rooms.  They  ore  not  usual  In  merchant  vessels.  She  had  boxes  for  sboL 
She  had  two  gigs,  a  lifeboat,  pinnace  and  dingey.    I  took  her  to  be  a  gnn-boat. 

"  We  had  a  passenger  named  Lowe  on  board.  As  far  as  I  could  see,  Ur.  Lowe  had  a 
little  authority  on  hoard.  On  one  of  the  meae  kids  being  broken,  I  heard  Mr.  Lowe 
aay  to  Captain  Duguid,  be  onght  fo  take  better  care  ol  the  things.  Mr.  Lowe  has 
given  me  different  orders,  ana  told  me  to  steer  difiteent  oonrtea  wMn  I  waa  at  the 
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CiDsa-exftmined :  I  "oannotBayvlietherCaptatnDagiildlmevit;  I  might  have  beba 
reprimancled  if  lie  hod." 

Peter  Bauson,  a  seainan  of  the  Oreto,  says:  "The  Oieto  (meaning  when  she  sailed 
from  KnKUnd)  was  fitted  just  as  she  is  at  the  preeeDt  time.  I  have  not  been  in  et«aia- 
boats  before.  1  have  been  la  sailing  vessels.  I  have  aever  been  on  board  one  titted 
like  the  Oreto.    There  is  no  place  for  aargo." 

Walter  Irrina,  a  fireman  of  the  Oieto,  statee :  "  I  have  serred  on  board  Bteamships 
before  J  I  have  been  bo  aerving  mi  or  seven  years.  The  Oreto  wan  not  fitted  like  steam- 
ships I  have  been  serving  in  before,  they  were  merchant  ships  and  paasonger  vesBelB. 
I  did  not  see  any  cargo  on  board  the  Oreto,  there  were  shot  and  shell  boxes,  and  a  place 
-which  the  crew  callML  a  magazine.  I  know  a  flag  they  call  the  confederate  flag,  I  saw 
one  on  board  the  Oreto ;  I  saw  it  on  the  <juarter-deck  before  we  came  in  here;  1  saw  it 
»mong  other  flags.  There  was  an  American  Aid  a  French  hag.  There  was  a  passen- 
ger on  board  named  Mr.  Lowe,  he  seemed  to  have  great  interest  in  the  ship." 

With  respect  to  the  flag  mentioned  by  this  man,  I  wiU  observe  that  bad  there  been 
a  confederate  flag  on  board  the  Oreto,  I  should  not  consider  it  as  very  powerfiil  evi- 
dence, inasmuch  as  it  was  with  American,  French,  and  other  flags,  and  might  have 
been  sent  on  boai-d  with  a  general  assortment  of  flags  which  many  merchant  vessels 
have.  But  it  will  be  seen  that  Captain  Dugnid  in  his  examination  swears  (bat  there 
was  no  confederate  flag  on  board.  He  states,  that  when  the  flags  were  sent  on  board 
the  ship  at  Liverpool,  they  were  wrapped  np  in  separate  papers,  and  marked  with  their 
repective  name«.  That  seeing  one  marked  "  coniederate  flag,"  he  immediately  sent  it 
•Bbore,  fearing  that  the  possession  of  such  a  fiag  migh  involve  them  in  some  tronble 
ahonid  they  bo  boarded  by  an  American  vessel  or  war.  Drawing  m^  conclusions  from 
the  manner  in  which  bis  evidence  was  given,  and  all  the  accompanying  circumstances, 
I  cannot  but  be  of  opinion  that  there  was  no  coufe<IerBte  flag  on  boanl  after  the  ship 
left  Liverpoolj  and,  consequently,  that  the  witness,  Walter  Irving,  and  the  man  Ward, 
who  gives  evidence  to  the  same  effect,  have  stated  as  far  as  regards  the  confederate 
flag  what  is  not  true. 

Thomas  Robinson,  B  Sreman  of  the  Oreto,  states:  "Ihave  served  on  board  of  ocean 
steamers,  iu  the  Qreat  Britain  and  Great  Eastern  steamships,  and  in  the  Cnnard  'line 
of  boats;  there  was  a  great  difference  in  the  fitting  of  the  Oreto." 

John  Quin,  a  fireman  of  the  Oreto,  says ;  "  I  have  been  to  sea  ten  years ;  I  have  been 
employed  in  merchants'  steamboats,  in  passenger  vessels,  and  vessels  carrying  troons. 
I  never  served  on  board  a  steam  Teeael  in  the  merchant  seivioe  fitted  ont  like  tne 
Oreto." 

Charles  Ward,  the  steward  of  the  Oreto,  savs :  "  The  Oreto  had  not  the  appearance 
of  snch  merehant  vessels  as  I  have  been  iik*before.  There  were  shot  lookerB,  and  a 
magazine,  gnn-room,  shell-room,  &o. 

"Mr.  Lowe  was  a  passenger  iu  her;  four  or  five  days  after  we  sailed  he  came  to  mo 
and  told  me  to  be  careful  and  keep  an  account  of  everything,  as  it  would  be  saving  a 
good  deal  of  trouble  when  the  crew  would  be  leaving,  and  her  guns  and  ammnnition 
put  on  board,  and  a  new  crew  shipped,  and  very  likely  everything  would  be  done  in  a 
knrry,  and  he  said  he  would  rewaMme  handsomely.  I  have  heard  him  repeatedly  tell 
the  captain  to  get  things  done  aa  he  wanted  them  done  In  the  ship,  and  he  was  guided 
by  Mr.  Lowe  on  the  voj^agein  the  working  of  the  ship  and  getting  things  done;  this 
hashap^ned  several  times.  I  heard  the*captain,  Mr.  Lowe,  and  the  chief  engineer 
speak  with  regard  to  the  ship.  I  always  anderstond  them  to  say  she  was  fitted  for  the 
sonthem  government  as  a  gunboat,  whether  for  the  goTeniment  or  a  private  gentle- 
man I  cannot  say;  they  were  oonversing  in  the  cabin. 

"  There  was  a  flag  in  the  captain's  cabin ;  it  had  one  whito  stripe  and  two  red  ones 
on  each  side  of  the  white,  and  in  the  comei  there  was  blue,  with  stafs  in  it.  1  don't 
know  the  secession  fiag.  I  heard  Mr.  Lowe  tell  the  captain  that  he  treated  the  slaves 
on  his  plantation  bettor  than  he  (the  captain)  treated  the  men.  Mr.  Lowe  stated  that 
he  would  make  a  different  arrangement  when  he  came  to  port,  and  he  did. 

"I  heard  Mr,  Lowe  toll  Captoiir Dugnid  to  get  those  gun-tackle  blocks  shipped  and 
put  away,  not  to  be  nsod  fhr  any  purpose  at  present.    Ibis  was  before  we  came  here." 

With  respect  to  this  evidence,  I  will  here  observe  that  Charles  Ward  had  been 
imprisoned  by  Captain  Duguid  for  some  alleged  misconduct ;  that  he  gave  his  evidence 
evidently  under  feelings  ofresentment.  Now,  when  the  meaning  of  anv  conversation 
or  remark  he  may  have  heard  depends  so  much  on  the  fpriuima  twrni  which  were  spoken, 
the  inferences  which  he  may  draw  irom  them  may  be  snch  as  their  import  did  not  jns- 
ti^,  and  this  evidence  must,  therefore,  be  received  with  great  caution.  The  slightest 
dinerence  in  the  words  made  use  of  in  a  conversation  or  observation,  or  the  occasion 
which  caused  it,  may  give  that  converation  or  remark  an  entirely  different  meaning 
from  that  which  the  speaker  intended  to  convey;  and  It  does  appear  to  me  rather 
nnlikely  that  conversation  or  remark  of  this  nature  should  have  taken  place  in  the 
presence  ol  the  stoward,  or  in  the  immediate  vicinity  of  a  place,  within  hearing  dis- 
tance, where  he  would  be  very  likely  to  be. 

Captain  Dugoid  has  sworn  that  no  conversation  as  Ward  describee  tc 
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tftln  Dufifnld's  stAtemeiit  is  worth,  at  least,  bs  mnch  bb  Ward's ;  I  shftU,  therefbre,  not 
oonsidBT  tbiwe  conversatlonB  to  have  be«n  proved.  It  in  trae,  as  wax  stated  by  the 
advocate  general,  that  Captain  Dnguid  may  be  an  interested  wituess  ;  to  wliat  extent 
he  may  be  so  I  do  not  know,  bnt  if  the  evidence  of  an  interested  witness  may  be  legally 

S'ven,  although  it  should  be  reeeived  with  caution,  it  certainly  is  not  invalidated  on 
at  account.  Captain  Dagnid  states  in  his  evidence  that  Ward  thrp4itened  when  he 
came  out  of  Jail  to  fix  him  and  the  ship  too.  Ward  denina  having  naod  this  threat, 
but  I  am  inclined  to  believe  that  he  did.  However,  let  one  osnertiOD  be  placed  against 
the  other ;  yet  I  must  say  that  I  did  not  feci  at  all  satisfied  with  the  manDer  in  which 
Ward  gave  hie  evidence.  He  says:  "Mr.  Lowe  told  me  to  be  careful  and  keep  an 
account  of  overythinK,  as  it  would  be  saving  a  ^aod  deal  of  trouble  when  the  cteiv 
would  be  leaving  and  the  guns  and  the  ammnnitinu  put  on  board  and  a  new  crew 
shipped." 

Now,  allowing  that  ther«  could  be  any  connection  between  the  things  which  r 
Htflwnrd  would  have  rhanrA  of.  and  the  Inavinir  of  the  crew,  which  I  di>  not  Reo,  what 

o  nncnlled-for,  so 

irrelevant,  and,  to"  a  stranger,  as  this  steward  was  to  him,  so  impmdent  a  speech. 
Again  he  says.  Captain  Duguiit  was  guided  by  Mr.  I»we  dnrioK  the  vuyage  in  the 
workinjr  of  Uio  eliLp.  Can  auything  be  more  improbable  than  thisf  He  says  in  another 
part  of  Tiis  evidence,  "  I  hoard  Mr.  Lowe  tell  Captain  Duguid  to  get  those- gnu -tackle 
blocks  stropped,  and  to  put  them  away,  not  to  be  used  for  anything  ot  preaent.  Thia 
was  before  we  came  here." 

This  Captain  Dngnid  denies,  and,  as  I  said  before,  Dngnid's  oath  is  certainly  as  much 
to  be  relied  on  as  Mr.  Ward's. 

The  observations  which  I  mode  respecting  the  confederate  flagwhen  commenting  on 
the  evidence  of  Walter  Irving,  apply  equally  to  the  evidence  of  Ward.  1  wilt  only  add 
that  I  think  it  very  wonderful  that  ho  should  have  been  so  long  both  in  Liverpool  and 
here,  and  not  know  a  confederate  flag. 

Captain  Hickloy,  after  stating  certain  motives  which  induced  him  to  go  on  board  tb» 
Or^to,  to  examine  her,  gives  the  following  evidoocor 

"At  noon  on  the  10th  of  June  I  went  on  board  the  Oreto  with  some  officers  and  men, 
for  the  purpose  of  thoroughly  esaminlng  her,  and  I  found  her  discbarfring  what  I  sup- 
posed to  be  shell,  at  the  time  of  going  on  biiard.  I  should  have  followed  out  my 
intention  of  thoroughly  searching  the  vessel ;  but  aa  she  was  clearinit  at  the  time  and 
the  consijniee  assured  me  that  she  had  cleared  in  ballast  for  the  Uavaiia,  and  as  I 
Botually  tnought  this  was  the  ca^e,  this  testimony  being  strengthened  by  tliat  of  the 
revenue  officer,  I  thought  further  interference  on  my  part  nnnectaaaiy,  and  so  I  quitted 
the  ship,"  After  some  few  details,  to  which  1  do  not  think  it  necessary  to  advert,  he 
goes  on  to  say,  "1  quitted  the  ship  with  tlie  nnderst*n<iing  that  I  was  to  again  visit 
her  previous  to  her  leaving;  some  days  elapsed,  and  being  convinced  in  my  own  mind 
that  the  vessel  was  not  acting  in  good  faith,  I  (let«rniined  before  leaving  to  make  a 
thorough  overhaul ;  accordingly  on  the  13th  (lay  of  June  I  proceeded  on  board  withtlie 
officers  and  men  chosen,  on  its  bpiug  reported  to  me  that  the  vessel  had  cleared  in  bal- 
last by  the  oonsignee.  On  my  first  going  over  her  side,  the  captain  informed  me  that 
the  crew  had  refused  to  get  the  anchor  up  unleits  they  got  a  guarantee  fhim  myself  or 
the  governor,  as  to  where  she  w»s  going;  ami  on  the  captain  calling  the  crew  aft,  and 
requesting  them  to  stale  their  griovauci's  to  me,  the  men  did  so  in  wbat  1  consider  an 
OFdorly  and  proper  manner,  and  in  no  mutinous  spirit  whatever,  as  far  as  I  am  capable 
of  jmlgiug.  1  then  proceeded  to  examine  the  v.<ssel,  and  found  her  in  every  respect 
flttod  as  a  war  vessel,  precisely  the  same  as  vessels  of  a  similtir  class  in  her  MiyesCy'B 
navy.  She  hoa^  magazine  and  light-rooms  forward,  haudiug-room,  and  baiuling  scnt^ 
tie  ror  powder  as  in  war  vessels,  ahcjl-rooma  all  Httcd  as  in  men-of-war,  »  regular  lower 
deck  with  hammock-hooks,  mess  shelves,  Sec.  &c.,  as  in  our  own  war  vessels;  hercabia 
accommodations  and  fittings  generally  being  those  as  fitted  in  vessels  of  her  own  class 
in  the  navy.  After  mailing  this  thorough  luvestigiCtion,  I  quitted  the  vessel  to  make 
my  report  to  his  excellency  the  governor  and  the  law  officerof  the  C^rown.  On  Sunday 
the  15th,  the  boatswalu  aud  a  portiun  of  the  crew  of  the  Oreto  having  made  reports  to 
me  that  I  thought  made  it  incumbent  on  me  as  a  public  officer  to  act  promptly  on,  I 
forthwith  seized  the  Oreto,  concluding  that  his  excellency  was  in  church  at  the  time, 
and  made  htm  acquainted  with  it  as  soon  after  church  as  possible.  I  roccived  a  pmtwt 
that  aftornoon,  and  a  letter  the  following  day,  gainst,  and  calling  for  an  explanation 
of,  my  proceedings  on  behalf  of  the  captain,  on  the  seizure  of  Sund.iy.  A  coneapond- 
ence  took  place  oetwcen  myself,  his  excelleucy,  and  the  law  oCfli'er  of  the  Ciown, 
which  ended  in  my  rcluasiug  the  Oreto  on  Tuesday  the  17th ;  and  ou  the  vessel  being 
released  ou  this  occasion,  on  fnrthcr  conversation  and  correspondence  with  the  gov- 
ernor, it  was  deemed  necessary  finally  to  detain  the  vessel  for  a^ndication  in  the  Vice- 
Admiralty  Court.  I  found  gnus  on  board  of  her ;  she  is  a  vessel  capable  of  ooTTTing 
guns;  she  could  carry  four  broadside  gnns  forward,  four  aft,  and  two  pivot  gnus 
amidships.    Her  ports  are  fitted  to  ship  aud  unship]  p<nt  ttfis  out  throngh  oiLtlw  upper 
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part  to  unship  also ;  the  construction  of  her  ports  I  oonsldar  is  pecnliar  to  Teasels  of 
war ;  I  ssw  shot  boxes  all  Bround  her  nppcr  deck  ca1cnlat«d  to  receive  AnnBtrong 
shot,  or  shot  aiinilar;  she  had  breeoblng  bolts  and  stiaclclea  and  side-tackle  bolts. 

"Hagazius,  alicll-rooniB,  and  light-rooms  are  entirul;  at  varianca  with  the  Sttiogs  of 
ipcTchant  ships.  She  had  uo  accommodation  wiiatevec  foi  the  stoiTHge  of  cArgg,  oalj 
stotrage  for  provisioDs  aud  stores. 

"  She  was  la  all  respects  fitl«d  as  «  vessel  of  war  of  her  class  in  het  Majesty's  nftvy." 
In  the  crosB-examimitiou  Captain  Hicklej  aa;s  the  opinions  of  the  governor  and  the 
law  oQScei  of  tJie  Crown  were  to  the  effect  that  tho  vessel  wna  not  liable  to  selzore ; 
this  wss  (^ftcr  m;  report  nf  the  13tli,  after  I  had  made  m;  first  examination  with  the 
on  of  clearing  the  holds.  "  The  reason  I  considered  she  waa  acting  in  bad  faith 
ecBiiso  she  did  not  sail  od  the  13Ch.  When  I  go  on  board  of  her,  the  first  thing 
I  am  mode  ac<iuaiiitcd  yi'xt^  is  (ho  crew  refusing  to  get  the  aachor  ap,  because  the;  do 
not  know  wUure  the  ship  ^"^  goi^gi  althongh  she  cleared  ia  ballist  for  the  Havana 
and  tlici  crew  cuuld  not  get  anybody  to  sati^j  them  on  tho  point  as  to  where  the  abip 
was  going."  Ciiptain  mckley  then  proceeds  to  state  his  opinion  on  variogiB  point^ 
such  as  the  right  to  build  vessels  adapted  as  vessels  of  war  without  her  Majesty's  leave, 
the  right  of  seauteii  to  refuse  going  on  an;  voyage  which  may  prove  ruinons  to  them, 
and  he  muutioDS  various  circumstances  which  caused  him  t«  Inspect  the  Oret^i.  He 
Bays,  "It  isimpossibleforaveesol  to  fight  without  guns,  arms,  or  aiDmanJtion  on  bowrd, 
but  the  Oreto  as  she  now  stands  could,  in  my  professional  opinion,  that  is  to  say,  with 
her  crew,  guns,  arms,  aud  ammunitioo  going  out  with  another  'vessel  alongside  of  her, 
bo  equipped  lu  tneuty-fonr  hours  for  battle.^  Captain  HiclUe;  makes  some  statements 
nspoctiiig  a  man  named  Jone*;  but  as  this  man  has  gone  nway  anil  has  given  no  evi- 
denoe  in  the  casej  I  think  it  is  nnneeessary  to  take  further  notice  of  hitn.  Alluding, 
however,  to  the  information  given  to  him  Ly  Jones,  Captain  Hickley  says,  "On  this 

Snblic  report  I  seized  the  vessel  agoin,  and  Mr.  Cardale,  the  second  lientenant  of  the 
rcyhoand,  was  put  in  charge  of  her."  Captain  Mickloy's  evidence  as  to  the  constmo- 
tions  and  fittings  of  the  vessel  I  should  consider  conclusive,  even  hod  there  been  no 
other  ;  but  that  conatmctjon  aud  those  fittings  wero  made,  not  here,  bnt  in  Eugland, 
and  of  whatever  nature  the;  may  be,  do  not  sobjeft  the  vessel  U>  forfeiture  here. 
Captain  Hickluy,  it  appears,  on  certain  giouuds  which  he  states,  seized  the  Oreto;  bat 
acting  on  tho  opinion  of  the  law  officer  of  the  Crown  aud  that  of  the  governor,  he  sfib^ 
Seqnently  released  her.  Between  this  time  and  that  of  her  ultimate  seiznre  there  is  no 
evidence  wh'atcver  that  she  did  auything  in  violation  of  the  foreign  enlistment  act; 
but  Captain  Hickley's  snapicions  were  aroused  by  the  vessel  not  sailing  fur  two  or  threo 
days  alter  that,  on  which  the  consignee  informed  him  she  would ;  he,  therefore,  agaia 
went  on  board  the  Oreto,  and  found  that  the  reason  of  her  not  going  was,  because  the 
crew  hod  refused  to  get  her  under  way  on  account  of  their  not  being  satisfied  as  to 
what  port  she  was  bound  to.  I  mnst  confess  I  look  upon  this  as  exonerating  Captain 
Dngnid  and  others  concerned  ftom  suspicion  of  mala  fidai  for  not  having  gone  at  the 
time  specified  by  Ur.  Harris,  but  Captain  Hickley  took  a  different  view  of  it,  and  he 
thereupon  seized  the  vessel  again.  Iiow,  if  he  did  this,  as  seems  implied  in  part  of  hifl 
evidence,  on  account  of  the  crew  not  being  able  to  obtain  satislactor;  inforiiiatiou  fw 
to  the  deetiuBtion  of  the  vessel,  I  can  only  remark  that  he  did  it  on  ground  which  Is 
not  within  the  purview  of  the  statute  under  which  she  is  libelled ;  hut  if  Captain 
Hickley  thought  proper,  on  a  recousideration  of  the  whole  case,  to  seize  her  ag^i,  h« 
had  a  right  to  do  so. 

Lieutenant  Curdale  gives  nearly  tl)e  some  evidence  as  Captain  Hickley  did  respeatlag 
the  construction  aud  fitting  of  the  Oreto,  proving  that  she  is  in  ever;  way  adapted  to 
be  used  as  a  vessel  of  war.  He  gives  bis  opinion  that  the  vessel  could  be  fitted  with 
her  guns  In  twenty-four  houra,  supposing  great  exertions  were  mode  with  plenty  of 
han^,  aud  that  everything  was  sent  on  board  ready  fltt«d  for  nse — that  is,  the  gun- 
camage  slides,  train-tackles,  side-tackles,  and  all  the  equipments  of  the  gnus. 

With  rpfereuce  to  what  Captain  Hickley  as  well  as  Lieutenant  Cardale  say  reopeot- 
Ing  the  probability  of  tilting  the  vessel  with  guns,  ammunition,. dtc,  in  a  certain  time, 
I  have  to  observe  that  this  evidence  may  be  perfectly  correct,  bat  that  1  have  no  right 
whatever  to  lake  it  into  consideration:  the  case  depends  upon  what  has  been  done 
■iuce  the  vessel  came  within  this  jurisdiction,  aud  cou  in  no  way  be  affected  by  what 
It  is  possible  might  be  done  at  seme  future  period. 

Ur.  Stuai-t,  the  master  and  ^>ilot  of  her  Majesty's  ship  Greyhound,  corroborates  the 
evidence  of  the  Oreto  being  built  and  fitted  as  a  vessel  of  war. 

With  respect  to  acta  which  were  done,  or  circumstances  which  occurred  on  boaid 
the  Oreto.  before  she  came  within  the  jurisdiction  of  the  Bahamas  Vice-Admiralty 
Court,  it  is  admitted  aud  is  clear  that  the  court  has  no  authority  to  a^udlcate.  The 
only  ground  then  on  which  evidence  of  those  &ctB  or  circumstancM  can  be  admitted 
At  all  is,  that  it  may  explain  or  eliicidato  act«  which  have  token  place  riniw  the  arrival 
of  Uie  vessel  in  this  port.  The  strapping  of  blocks  that  might  be  used  as  ^un-tackle 
blocks  or  the  taking  of  shells  on  boanl  (?  a  vessel  built  as  a  vessel  of  war,  might  aflbrd 
gnmud  for  sospecting  that  snoh  vessel  was  intended  to  be  used  as  a  veosu  of  war,, 
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when  the  same  mipiclon  wonld  sot  attach  to  a  vewel  not  adapted  for  tfao  purposes  of 
irar ;  and  if  there  were  evidence  that  a  vessel  was  heiag  armed  fur  war  ptirpoBes,  the 
conversation  of  the  parties  so  arming  her,  thonsh  occumQg  out  of  the  JnriBdictlon  of 


The  chief  mate  DaEgaii  says,  "  The  vessel  arrived  at  Nassau  and  went  to  Cochrane's 
anchorage;  some  tackle-blocks  were  fitted  on  board  of  her,Bonietbeie,  and  some  on  the 
passage  ont.  I  do  not  know  to  what  use  they  were  to  be  applied ;  they  were  spai« 
blooks,  and  we  fitted  them  in  case  they  tniKht  be  wanted  ;  I  do  not  know  If  they  aie 
what  aie  called  side-tackle  or  train-tackle  blocks ;  I  never  saw  a  gnn  used  in  my  life ;  1 ' 
can't  say  if  they  wore  titted  asgaa-tockle  blacks  .are.  I  directed  ibein  tobe  fitted;  no 
one  ordered  me  to  have  tbem  fitted;  they  are  such  blocks  as  are  nsoally  ased  as  natch 
tackle  or  luiT-iackle  blocks  on  board  merchant  voseela ;  there  was  nothing  put  on  board 
the  vessel  at  Cochrane's  ancboraKe  bnt  cool  and  a  spare  spar.  We  came  into  this  har- 
borl^m  Cochrane's  ancborajce;  no  fittings  were  pnt  on  the  vessel  in  this  harbor.  There 
were  some  cases  of  shells  came  on  board  as  cargo ;  we  stowed  them  aft  in  a  room  which 
the  boatswain  called  the  shell  room :  I  have  seen  a  similar  compartmont  in  merchant 
vessels:  we  colled  it  a  store-room.  Ihaveseen  the  store-toom  filled  with  cargo  in  mer- 
chant snips ;  I  don't  know  bow  many  coses  of  shell  came — some  two  or  three  bandied ; 
they  were  pnt  ont  again  the  some  evening  or  next  day  ;  I  dfin't  know  the  reason  for 
discharging  them :  1  was  ordered  by  the  captain  to  disdiarge  them.  The  stropping  of 
watch-tacUe  blooks  were  in  the  ordinary  avocations  of  the  seanien  on  board.  There 
were  no  gnns  on  board  the  ship  that  these  blocks  could  be  nsed  for."  Re  adds,  "  I  dn 
not  know  that  Captain  DoKuid  or  any  on^  else  had  the  intent  that  the  Oreto  should  crnise 
or  commit  hostilities  against  onystat«,  province,  of  people;  I  do  not  know  that  Captain 
Dnniid  or  any  one  else  attempted  to  eqnip,  fnmisfa,  or  arm  the  Oreto  with  that  intent." 

William  Porter,  a  seaman  of  the  Oreto,  says :  "  We  went  to  Cochrane's  onchorage. 
The^  were  blocks  strapped  for  gnus.  I  cannot  say  how  many;  they  were  blocks  BDch 
aa  conld  be  nied  for  merchant  vessels,  bnt  they  were  not  to  b" •'  — '■  " 

I  will  here  sak,  How  does  lie  know  thist    It  is  mere  opini 
ground. 

When  the  Oreto  came  into  Nassau  harbor  cases  of  sheila  were  pnt  on  board.  The 
next  day  between  breabfbst  and  dinner  we  were  worked  hurriedly  to  get  them  out;  they 
were  all  cleared  oat  before  ni^ht ;  orders  were  on  two  occasiona  given  to  get  the  anchor 
np;  we  reftsed  to  get  the  ship  nuder  weigh,  Next  day  we  all  got  police  eummonsea. 
Onr  sole  ol:(]ectioD  to  get  the  vessel  under  weigh  was  that  we  had  been  deceived." 

And  on  aross-examhiation  he  says:  "I  had  never  seen  a  gnu-tackle  nntil  I  saw  one 
on  board  the  Greyhound.  I  did  not  know  they  were  gun-tackle  hlooka  on  board  the 
Oreto.    Jll  TkiwtB  iifrvm  what  I  )ieard  front  one  nftke  Hanea." 

Mr.  Porter's  evidence  mnst  be  taken  qaantvm  valeat. 

Peter  Hanson,  seaman,  says:  "While  we  lay  at  anchor,  blocks  were  stropped,  two 
sheaf  bloclcs.  1  had  orders  from  the  chief  mate  to  get  the  gun-tackle  blocks  stropped,  and 
to  do  them  as  neat  as  possihle,  aa  they  wonld  have  to  be  handed  over  to  some  peraon 
else,  and  there  might  be  no  fanlt  found  with  them.  There  were  no  guns  on  board ; 
the  blocks  were  too  small  for  Inff-tackle  blocks;  they  can  be  used  on  board  a  merchant 
Tessel;  they  ore  used  for  several  purposes,  but  not  such  a  qnantlty;  there  were  more 
than  were  necessary  for  the  naual  use  of  the  vessel.  We  came  into  the  harbor;  aome 
«hell  was  pnt  on  board ;  it  was  stowed  underneath  the  cabin.  Some  was  put  ou  board 
in  the  evening  and  some  next  morning;  we  bod  Just  finished  before  dinner  when  we 
were  told  to  (UschoKe  them  iwain.  We  set  to  work  to  get  them  out,  worked  very  hard, 
and  the  shell  were  discharged  that  ^y.  We  ware  ordered  two  mornings  to  take  np 
an(4iorj  wo  disobeyed  both  times.  We  did  not  mutiny,  we  only  wanted  to  be  sure 
of  Brittsh  protection;  we  were  in  consequence  saramoned  to  go  before  the  magistrate. 

Hanson,  it  will  be  observed,  states  that  be  bad  orders  trom  uie  chief  mate  to  get  the 
^'gnn-tackle  blocks"  stropped,  but  whether  he  means  that  the  mate  made  ase  of  that 
term,  or  whether  ho  merely  uses  it  himself  to  designate  the  blocks  he  ie  speaking  of, 
does  not  clearly  appear.  He  says  they  oonld  be  used  for  several  purposes  ou  boud  a 
merchant  vessel,  bnt  not  such  a  qnantity.  He  grounds  bis  belief  then,  that  they  were 
to  be  used  as  gua-tackle  blocks,  on  bis  opinion  tnat  there  were  more  of  tbem  than  were 
required  for  the  ordinary  use  of  the  vesseL 

Walter  Irving,  a  fireman,  says:  "t  saw  the  men  fitting  blocks  all  the  spare  time 
they  bad ;  they  were  called  gnn-taclde  blocks  by  the  crew  of  the  ship ;  as  &x  as  I  can 
«ay,  they  were  twenty  or  more.  She  remained  at  Cachrane's  anchorage  six  or  seven 
week^and  then  came  into  this  harbor,    I  saw  shell  come  on  board  of  her  and  go  ont 


Thomas  Bobinson,  fireman,  says:  "  We  arrived  at  Nassan,  went  to  Cochrane's  anchor- 
age; a  passenger  called  Mr.  Lowe  came  out  with  ns;  I  saw  him  go  osbore  in  a  boat  the 
first  day  we  uilved;  he  came  on  board  while  we  were  at  Cochrane's  anchorage  two  or 
three  times.    The  only  orders  I  ever  heaid  him  give  on  board  the  Oreto  was  to  some  diven 
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that  were  pnttinf;  on  aom«  copper.  I  lutre  Been  the  aailiwe  working  *t  blooka  while  at 
Cochmne'a  anchorage;  tbey  were  patting  strop*  on  them;  I  neaid  tbem  oaU  then  gnn- 
tackle  blocka.  When  tbe  Oieto  cnrae  into  Naaian  harbor  tome  cases  oame  on  board 
which  were  called  ahelL    I  iaw  them  coming  out  of  the  veeeel  again  next  day." 

John  Qniun,  flreman,  et&t««:  "There  waa  a  paaseDKcr  on  b(»id  the  veaeel  name'i 
Lowe;  I  saw  him  and  another  person  looking;  at  the  galley  the  day  they  were  fixing 
'on  the  piece  of  copper  at  Cocbrane'R  anohorage.  A  gautlemao  aaid  to  Mr.  Lowe  that 
It  waa  a  Tery  dan^rona  place  to  have  the  galley  la.  Mr.  Lowe  iaid  that  he  would  get 
it  altered.  Two  or  three  days  afW,  the  galley  was  shifted  on  the  npper  deck." 
Captain  Daguid,  It  will  be  aeen  in  hia  evidence,  denie«  that  Ur.  Lowe  bad  anything  to 
do  with  the  moving  of  the  galley;  he  explains  reaeana  for  moving  it,  and  state*  that 
it  conld  ant  have  remained  whent  it  had  been  moved  to,  when  the  veasel  was  under 
weigh,  "Mr.  Lowe  frequently  came  on  board  the  vessel  at  Cochrane's  anchorage.  I 
aaw  the  men,  while  at  Cochisne's  anchorage,  working  at  blocks,  stropping  and  painting 
them.    I  did  not  know  what  the;  were  &t;  they  were  called  by  the  men  gnn-todde 

"  The  ship  qnltted  Cochrane's  anchorage  and  came  into  thta  port.  There  were  some 
little  MjDare  boxes,  which  they  said  were  shot  or  ahel),  taken  on  board  after  eli*  came 
in.    I  think  they  were  taken  ont  the  next  day." 

Nritber  this  ncff  the  two  preceding  witneHsea  knew  that  tbe  blocks  they  were  speaking 
abont  were  f^n-tackle  blocks,  bnt  they  heard  them  called  so  by  some  of  the  crew. 

Charles  V'ard,  fonncrly  steward  of  tbe  Oreto,  says :  "Mr.  Lowe  went  in  tbe  ship  to 
tbe  aiicborage ;  be  left  her  there,  bnt  came  on  board  several  timea  while  we  nere  there. 
He  pTOTisioned  the  ship."    Hr.  Harris  swears,  it  will  be  seen,  that  Mr.  Lowe  hi^ 


nothing  to  do  with  provisioning  the  ship ;  "  that  be  (Mr,  Harria)  gave  orders  to  Tnrtle 
and  Miller  to  send  provieions  on  board.  He  aaked  me  one  day  it  I  wonld  like  Id  join 
the  ship  aft«r  he  got  the  other  crew  on  board.  On  one  occasion  the  captain  and  onief 
engineer  and  Mr.Lowe  came  on  board  and  had  t«ia,  and  they  had  some  words.  Mr. 
Lone  told  the  captain  and  chief  engineer  that  he  wanted  to  provision  the  crew  in  a 
different  manner.  He  said  if  they  would  even  eat  three  or  four  or  five  pounds  of  meat 
a  day  he  wonld  eend  it  to  satisfy  them ;  and  Mr.'Lowe  told  the  chief  engineer  he  was 
no  more  than  a  boy  in  the  ship,  and  hod  nothing  to  do  with  the  matter,  and  he  waa 
qnalified  to  do  hie  own  duty.  Tbe  chief  engineer  said  that  if  Mr.  Lowe  wished,  he 
would  leave  the  ship  and  go  home  when  Captain  Dngnid  did,  and  break  the  contjract. 
Ur.  Ixiwe  then  went  on  deck.  I  afterwards  heard  the  captain  say,  it  waa  nothing  ont 
of  bis  pocktit,  he  did  not  care  how  the  ship  was  provisioned,  as  he  knew  she  belonged 
to  tbe  soutbemere,  and  he  did  not  care  for  northerners  or  sonthemersBalongaahegot 
bis  pay  ont  of  the  ship.    This  was  white  she  was  at  Cociirane's  anchorage." 

In  his  cross-eicamlnation,  he  aays :  ■■  I  quitted  Che  ship  at  Coohrane'e  ancliotage.  The 
captain  put  me  in  prison,  ^here  I  remained  fonrteen  days.  The  magistrate  put  me  in 
for  refusing  to  do  seaman's  dnty,  which  I  did  not  sign  for.  I  know  a  Mr.  Jones,  we 
were  both  m  jail  together.  He  came  out  the  day  before  me.  He  and  I  went  to  lire 
at  the  ClifUiD  Hotel.  1  had  no  money  when  I  qnitted  the  Oreto.  On  the  morning  I 
came  ont  Jones  said  be  would  pay  my  way.  I  heud  the  captain,  chief  engineer,  and 
Mr.  Lowe  say,  the  ship  waa  for  the  soathemera.  I  know  from  what  I  heanTMr.  Lowe 
say,  that  he  .provisioned  tbe  ship.  I  heard  tlie  capt.ain,  the  chief  engineer,  and  Mr. 
Lowe  say,  that  she  was  intended  for  tbe  eontberners.  I  also  heard  them  say  that  if 
•be  had  her  gnns  on  board  she  could  compete  with  anything  the  northerners  hod." 

I  here  repeat  the  observation  I  before  mode,  that  this  evidence  onght  to  be  received 
with  great  cantion.  What  the  witness  gives  in  evidence  is,  the  inierenoe  he  draws 
from  certain  conversations  which  he  atates  be  overheard.  Now,  if  we  bad  the  very 
words  which  were  spoken,  we  might  not  draw  that  inference.  Knowing  the  powerfnl 
vessels  which  the  federal  States  possess,  I  can  hardly  believe  that  a  nautical  man 
would  ntt«r  such  an  absurdity  as  that  a  small  vessel  like  the  Oreto  could  compete 
with  anything  the  northerners  bad;  and  I  think  it  very  improbable  that  Mr.  iJowe 
wonld  tell  the  chief  engineer  that  ho  was  no  more  than  ahoy  onboard  the  ahip.  Now, 
from  Mveral  improbabiUtiea  which  Chorlce  Ward's  evidence  oontains,  from  its  being 
positively  contradicted  by  respectable  witnesses  in  some  part*,  and  fhim  tbe  nnsatis- 
notory  manner  In  wbicb  the  man  appeared  to  me  to  give  hia  testimony,  I  attached 
bnt  little  weight  to  it. 

Daniel  Harvey,  coal  trimmer  i  "  Mr.  Lowe  gave  me  ordera  to  make  traveler*  for 
tKMta'  maata  and  stjincheons  for  tbe  dingey  and  gig  boat.  He  s^d  they  would  ^  vetj 
well.  Ur.  Allan,  tbe  chief  engineer,  gave  me  a  paper  with  the  pattern  on  it,  and  eaid 
that  Ur.  Lowe  aaid  he  would  rather  have  them  made  of  iron  than  wood.  Ur.  Lowe 
aaked  me  if  I  would  like  to  remain  by  the  vessel  for  a  commiasion;  he  did  not  say  how 
long;  It  might  he  for  two  or  three  yeam;  aeeieoser  and  blackamith.  Tliiaoonver- 
aatton  took  place  two  or  three  davs  before  he  leu  Naaaan." 

Thomas  Joseph  Waten  givea  the  following  evidence:  "I  mat  a  gentleman  named 
Lowe  once  or  twice.  I  heard  be  bad  eome  ont  in  tbe  Oreto.  I  left  this  place  aome 
time  ago  in  a  Teasel  called  the  Nanan.    Ur.  Lowe  waa  a  pasaengec  with  me  In  that 
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veeoel.  We  were  iMand,  I  beUere,  to  a  oanfbdeMte  pott.  J  wisbed  to  tfoja  Cbiil««tmi. 
I  do  not  know  where  thto  vessel  wm  Itound  to.  We  wem  enptored  offWUminf^ton  bf 
k  fedenl  irar  Bteamer  called  tbe  Georcla,  snd  *  ennboat  oBlled  the  Viotorik.  Aft^ 
the  eaptare  of  the  vessel  she  Wm  carried  to  Fort  Honro«,  and  afterward  to  New  York. 
Mr.  Lowe  was  OBrrled  with  tbe  veMeL  He  was  btoaght  before  the  [nize  oonrt  M  New 
Tork,  ramained,  and  set  at  liberty." 

TUiB  erldence  la  merely  to  show  that  Hr.  Lowe  was  comeoted  with  tbe  Confedetkte 
States  of  America.  It  appears,  however,  that  tbe  prize  oourt  at  New  Yoric  saw  no 
gnrand  fbr  detaining  hlia. 

Mr.  Btoart,  the  master  and  pilot  of  the  OreyhooDd,  says ;  I  also  saw  many  donble 
blocks  fitted.  Eight  might  be  In  use  fbr  eblii^  ptupoees  for  InfT-taokle  blocks,  bnt  the 
Tesldae  titight  be  used  itar  side  atrain  tackle,  that  Is,  ibr  working  at  gnns.  I  sbonid  set;, 
there  were  more  than  doable  or  treble  the  namber  required  fbr  the  ordinal?  nseof  tbe 

He  then  states  having  seen  some  of  the  boxes  of  shells  which  were  pnt  on  boaid  in 
this  harbor. 

It  appears  that  the  men  belonging  to  the  Oieto  who  bare  gtveli  erldenoeontheMut 
of  thtfpiosecntlcn  bad  had  a  qnarrel  with  tbe  captain,  and  that  tbey  bad  been  b^ne 
the  magistrate.    Tbis  must  be  tnken  into  oonslderation  In  weighing  tbdr  evidence. 

Hon.  6.  D.  Harris:  "1  am  a  member  of  tbe  firm  of  Henry  Adderley  and  Companjr 
of  Ibis  town,  mercbants.  We  do  foreign  commleston  bn^ees.  1  know  the  BntioL 
Bteamship  Ot«to,  sbe  arrived  in  tbls  port  oonsigned  to  onr  ears.  I  made  application  to 
the  reoetvei  general  on  behalf  of  the  Arm  to  know  if  there  was  any  objeetian  to  onr 
shipping  arms  and  other  merchandise  by  that  steamer,  and  reqnef^ed  (bat  he  wonld 
oommnnicate  with  the  governor  in  order  that  there  might  not  be  any  possible  mlsmi- 
denitandiDg.  Tbe  receiver  general  informed  onr  firm  a  day  or  two  aftarwards  that  be 
had  comronnlcnted  with  tbe  governor,  and  that  there  was  no  resson  why  we  should 
not  ship  a  ca^^  of  anne  or  any  other  merohandise  by  that  veasel,  and  that  he  was 
f^y  aiithoriHMl  to  grant  his  permission,  which  he  then  immediately  did.  We  thNt 
made  the  nmial  entries,  and  applied  for  a  civil  offloer  of  cnstoms.  Before,  however, 
any  cargo  was  transhipped,  we  received  a  letter  from  the  colonial  secretary  informing 
us  that  OS  the  hnild  of  that  vessel  hod  excited  some  anspicion,  the  governor  directed 
that,  if  practicable,  she  should  cnme  into  the  harbor  and  take  in  her  cargo  rmder  the 
imTnedlste  eyes  of  tbe  authorities,  or  words  to  that  effect.  She  woe  aeeordin^iy 
brought  Into  the  harbor,  and  certain  cargo  was  taken  on  board;  I  believe  nnder  the 
supenision  of  an  officer  of  tbe  cuBtoms,  Some  of  the  cargo  consisted  of  shell.  They 
were  certainly  not  live  shell.  This  cargo  that  we  were  pnttlng  on  board  was  what  we 
bad  received  special  permiMion  to  put  on  board  from  the  receiver  general.  It  was  pnt 
on  board  under  our  direct  orders  as  consignees  of  the  veeeeL" 

Tbe  consignees,  it  appears,  changed  their  minds  abont  tlie  destliuitlon  of  the  vewel, 
and  ordered  the  shell  to  be  taken  oat,  intending  that  thevesselshoald  go  immediately  in 
ballBSt  to  Havana.  When  the  cargo  was  nearly  discharged,  Mr.  Hurie  met  Captain 
Hlckloy  on  board  the  Oreto.  On  that  occHsion  he  says:  "Ilnfonued Captain  HlcUeyOiBt 
we  had  given  orders  for  the  dlsehorgo  of  the  Oreto's  cargo,  It  being  our  int«ntioa  to 
dtspateh^er  in  ballsst  to  Havana,  and  that  the  oastom-honae  i^cer  then  present  waa 
prepared  to  hand  me  the  clearance  after  asoertalnlng  that  the  cargo  was  entirely  dis- 
charged. The  landing  walterand  searcher  were  pment  and  beard  what  I  a^d.  Capt^u 
Hickley  then  InfonuM  me  that  he  emsldered  be  bad  nothing  fiwUtsr  to  do  with  It. 
I  came  to  shore  with  Capt^n  Hickley  after  be  bad  ordered  hu  men  into  tb^  boats. 

I  think  tbe  CQetom-bonee    -    -'^-' A--  -• ■- ■-■ ' ^  •  ■■ -• 

whether  he  showed  it  t_    __^ ,.    _ „_   __   ..    _..     , 

clearance  was  produced.)  In  accordance  with  a  promise  I  had  elven  Capt«in  Hlekley , 
I  sent  a  message  on  board  the  Oreyhonnd  to  inform  bim  that  we  vessel  was  ready  for 
sea,  and  to  ask  if  he  wonld  like  to  visit  her  or  send  ofBoers  to  inspect  her.  He  wrote  ' 
to  me  that  he  wonld  do  so  immediately,  I  know  Captain  Hickley  went  on  board,  bnt 
Iwas  not  present.  We  had  some  difflenlty  with  tbe  crew.  They  set  np  aplea  that  the 
vessel  not  having  touched  at  Palermo  there  had  been  a  deviation  of  tbe  vcmge  and 
therefore  they  claimed  their  discharge.  We  demnrred  to  this,  bnt  afterwards  agreed 
to  pay  them  theii  wages  np  to  date  and  give  them  abonosof  N,  andpay  Utdr  passage 
to  England  if  they  wonld  not  remain  in  the  ship.  This  they  refused  to  accept;  stating 
that  mim  tbe  sevemi  Visits  of  the  man-of-war  on  board  the  vessel  they  considered  she 
was  of  a  snspleloos  character,  and  that  they  wonld  not  go  In  ber  tinless  Uie  eoverDOT 
and  Cqitaln  Hickley  guaranteed  their  safety.  Some  accepted  the  terms  that  were 
oITered.  In  conseqnenoe  of  this  thev  were  summoned  before  the  poliee  magistrate  and 
ttie  case  was  broufOit  trader  his  a^jndicatinn.  They  elected  to  take  their  disidiMgii. 
I  was  present  attne  tbne;  they  then  and  there  agreed  to  qnit  tbe  ship.  Hmv  thui 
obtained  leave  to  go  on  board  fbr  thiuT  clothes,  llie  men  were  discharged  by  the 
magfstrate.  In  o^seqnence  of  this  we  got  a  shifting  master  to  ship  anotiier  erew 
for  the  Orato.  I  think  there  were  flfl«eD  or  sixteen  new  hands  then  shipped.  TbeV 
received  tbe  nsnal  mItwhw.    It  WM  onr  intention  to  send  her  tmme^BMy  fO'im.    I 
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iMd  arranged  wlQi  tiie  paottotakaher  oat  the  fidlowinfc  mornliigf  (Saudis;)  tWi 
However,  mined  the  tide,  tbe  crew  not  having. oome  oa  b^id.  Tiw  tmbbI  was  agaiD 
wised  that  day.  The  ci«w  wa  ibipped  tben  left  tbe  Onto.  I  lisve  not  aeen  ^m 
Bince,  and  all  the  advance  we  paid  ie  lost.    We  bad  the  sole  direction  an ' 

of  this  Oieto.    I  know  of  no  penon  but  Captain  Dogtiid  having  anyot. 

Oreto.  I  haveaeeii  a  penon  named  John  Lowe,  who  came  oat  paaaengai  in  the  Oieto. 
Mr.  Lowe  while  at  NnHWnn  never  ezerciaed  any  ftaUiorit;  ova:  the  Oreto.  We  never 
R«eived  anv  iustmiotiona  from  bim  relative  to  the  Oreto.  The  day  the  veesel  snived 
ve  received  a  menaage  from  tiie  caotain,  leqiiestln);  ne  to  send  moat  and  other  pro- 
Tisione  on  booiid.  I  gave  ordeiB  to  Tartle  aed  UiUer  to  enppty  the  VMSel  with  meat 
In  plaoinff  Uia  oargo  on  bo^rd  tbe  Oreto  it  was  dietlnctly  uiideratoDd  u  cargo.  I 
•tated  to  tbe  receiver  oeneral  that  it  waa  cargo  only ;  that  we  intended  to  ship  a  foil 
hmd  by  that  veaael.    We  were  fiilly  aware  that  we  oontd  not  ahip  Muh  goods  oUuc- 


e  tban  ae  conori'nleaB  committing  a  breaeh  of  tbe  foreign  enlialment  aot,  and  had 
«a  been  ordared  to  do  so,  we  shonld,  have  banded  Ota  oonaiKumeat  over  to  Mme  one 
else.  So  act  wbh  done  by  antbority  of  Heniy  Adderley  and  Company  wlUi  tlie  int^t 
diat  that  veaael  aboold  be  employed  aa  a  — =—     '^-'^  n__._,_  *. ,:■  _._      .     ., 


after  be  arrived  here,  that  Uiey  were  talking  a  good  deal  about  the  baild  of  hia  vi 
Hid  I  said,  'Hind,  do  nothing  that  will  have  the  appearance  of  equipping.'" 

On  the  enMa-ezauination,  be  aaya:  "The  veaael  waa  eonoigned  to  ns  byUeaara. 
rraaer,  Tteulialm  and  Company,  of  Liverpool.  EOie  waa  eonslgned  a«  a  meoohant  vea- 
ael, and  we  oooaidMed  her  aa  enoh.  No  instrnction  In  tbe  first  instonoe  woe  given  to 
na,  except  tbe  geneoJ  instraotiona  of  ahipBing  oargoei  by  all  their  voaHilii  to  Meso^  W. 
and  B.  Wright,  8£.  John'a,  New  Bmnswiok,  on  account  and  risk  of  J.  B.  Armstrong,  of 
Liverpool.  Mr.  JohnLowe,  I  think,  brought  aletter of  introduction  from  Hr.  Trenholn 
to  tbe  firm.  1  do  not  know  whether  Mr.  Lowe  woe  in  any  way  intereeled  ii)  the  Oreto. 
I  do  not  reoolleot  Mr.  Lowe  being  meuttoned  in  any  oorreapondenoe  which  we  received 
ftwm  Fntaer,  Tnnholm,  and  Company.  We  never  had  any  tranaoctions  with  Ur.  Lowe 
itf  regard  to  the  Oieto.  She  remained  here  sevend  weeks  before  any  attempt  w;aa 
made  to  ship  eoigo  in  her.  We  thought  we  shonld  receive  lonie  inatrnotiona  from  onr 
fiieada  about  her,  bnt  we  did  not.  The  shipping  of  the  cargo  on  boud  the  Oreto  waa 
performed  by  ua  nnder  onr  general  inetnictLODS.    I  am  not  piqued  to  say  whether 

*"■ '  — oa  actually  going  to  St.  Jo"--'-  " —  "— '■-     *™ —  — '-■^  '-  ^-— 

tier  of  the  ouatooM  on  board 

e  that  there  was.    In  thia  o 

put  on  board." 

It  will  l>e  aeen  that  Ur.  fiarrie  distlootly  negstivea  the  Idea  tiiat  Mr.  Lowe  had  any 
control  over  the  Oreto  while  in  Nassau,  or  tl^  the  conalgneea  had  any  trautiaotloiu 
with  bim  in  regard  to  lier. 

Frederick  T.  Parke  saya:  "I  am  a  maatar  mariner;  I  have  commanded  Btenmshlpe, 
and  now  oommand  the  Hiuho.  I  have  aeen  the  Oreto.  I  have  not  been  on  hoard  of 
her.  I  luww  her  aicc.  1  think  four  or  dve  doien  apore  watob  and  luiF-toolde  blocka 
•nflloient  for  a  veeael  of  the  Oreto's  siae.  A.  new  vesael  iu  fitting  out  generally  t^ea 
more  extra  blocks  than  a  veaael  that  has  been  a  voyage." 

On  orosa^zamiiiatiou,  be  aaya :  "  Lu£F-tacl(le  are  uaed  for  cargo,  for  taking  In  boat*, 
and  for  ethei  heavy  purnoaea.  Watoh-taokle  blocks  are  need  in  a  variety  of  ways ; 
tdoeka  are  colled  liuf-tAckle,  watch- toi^le,  or  gon-tocUe  blooka,  ocoordingto  the  pur- 
poaea  to  whieh  they  ore  to  be  a|q>lied.    Iliey  can  he  ajmlied  in  various  waya." 

William  Boiabeck  aavi :  "  I  am  a  master  mariner ;  I  have  never  before  commanded  a 
ateamahip.  I  oommana  Uie  Lec^iord.  I  have  aeeu  the  Oreto.  A,  veaael  of  ber  elaaa 
ooght  to  have  thir^  ac  forty  blocka,  luoluding  tbe  luff  and  watdi-tookle  blocks,  not 
lau.    I  connder  that  wonld  be  a  reasonable  supply  for  a  veaael  of  that  kind." 

Thomaa  Joseph  Watoia  sa^s:  "  i  have  been  a  moator  mariner  £»  five  years.  I  have 
alwaya  commaaded  ateamahipa.  I  have  aeen  the  ship  Oreto.  She  is  a  Srat-olass  ship, 
and  th^  wooM  never  aend  a  vasaol  af  thut  olaas  from  Loudon  with  leas  than  foui  or 
five  doaen  bfooka." 

Eiehud  Enatioe  aaya ;  "  I  am  a  maater  mariner.  1  commanded  the  steamship  Sootla. 
I  have  oommanded  staamahipa  for  aix  yean.  I  know  the  Oreto  by  seeing  her.  I  am 
tkoroDghly  acquainted  with  what  ia  neeeaaaty  fbr  the  fitting  of  a  steamship.  I  think 
at  least  fif^  or  eixty  apara  blooka  would  be  a  fhii  qnantity  for  a  new  vessel  like  tiie 
Onto.  I  mean  wotw-taBklawidlaff-'tMkle  blocks.  A  steamer  that  is  sailed  mist  neoea- 
Muilr  have  nwe  btoolv  than  one  that  ia  entirely  propelled  by  steam.  I  could  muster 
up  thirty  or  forty  Inff-taokle  and  watoh-tookle  blooka  on  IkiorI  of  the  Scotia.  The 
Seotia  is  not  mora  thou  h^  the  size  of  the  Onto.  Tlia  Oreto  is  rigged  as  a  sailing 
aUe." 

Captain  Parka  then  thinka  the  Oreto  ahonld  have  toar  or  five  dozen  apore  watoh  and 
Inff-tac^la  bloeka;  Captain  Boiabeok  thinka  ahe  should  have  thirty  or  forty  blocks 
including  luff  and  watoh-tockle  blocks;  Captain  Waters  thinka  she  ahonld  not  have 
lasa  thou  font  or  Ave  down  blooka;  and  Captain  Eo^oe  thinks  ahe  ahonld  hftve  at 
leaet  fifty  or  eixty  spore  blocks.  (  \-\i^^olf' 
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The  eridsnM  yre  hftre  of  the  nnmber  of  bloeka  an  bcwid  the  Or«b>,  to  that  of  Walter 
Irving,  a  flreman,  who  tays,  "As  far  as  1  can  say,  thera  were  twenty  or  moK,"  and 
that  of  Hr.  StDBTt,  the  maater  of  the  Greyhonnd,  who  sayi,  there  were  more  than 
twenty-foDr  tackle. 

JameB  Alexandei  DoKiiid :  "  I  am  master  of  the  Onto.  On  the  day  of  our  saUing 
(that  is,  ttmn  Liverpool  there  were  a  few  friends  of  the  ownen  dining  on  board  the 
TCflsel.  There  were  no  toastt  on  that  oooaaion  drnnk.  the  only  one  that  was  dmnk, 
that  I  am  Hware  of,  was  the  one  I  proposed  myself;  which  was, '  Suooeas  to  the  valtel 
and  her  owners!'  I  never  heard  any  one  propoiw  a  toast  on  board  the  Oreto,  '  Snoosas 
to  the  Oreto,  may  she  be  triumphant  over  her  ennmlesf  I  am  oertun  inch  a  toaat 
was  nevei  pmpoeed.  I  heard  a  man  named  Ward  pve  his  evidenoe,  in  which  he  swore 
to  that  toast  iiavingt  been  gireu.  The  owner  gf  the  Oreto,  I  Imlieve,  is  named  Mr. 
Thomas.  1  took  my  instmotionH  from  Fossel,  Preston  and  Company,  the  agents.  I 
wa«  lying  in  the  Mersey  from  the  4th  to  the  end  of  March.  Daring  that  time  the  crew 
were  employed  doisK  the  ordinary  work  of  the  ship.  I  gave  onlers  with  regard  to 
the  bloclu  on  board  the  vessel.  It  Is  usual  in  the  merchant  servioe  for  the  ohietofBcer, 
"to  ask  the  maater  what  he 
« idle,  to  let  them  fit  all  the 
apaie  blocks,  which  he  did.  This  was  while  wa  were  lying  in  tha  Mersey.  I  never 
gave  anr  orders  to  fit  bloohs  as  gun-tackle  blocks.  I  ncTer  ordered  bloehs  to  be  fitted, 
intended  to  be  nsed  as  snn-tackle  blocks.  I  quitted  the  Mersey  about  the  end  of 
March,  the  destination  ofthe  vessel  having  been  chanjced  twice  in  the  meantime ;  and 
when  I  quitted  the  Mersey  I  was  bound  to  Nassau.  A  Mr.  Lowe  came  oat  with  me  to 
Ifassau ;  he  oame  out  as  a  passenger.  Ue  never  to  my  knowledge  exercised  any  author- 
ity over  the  Oreto ;  I  only  reoognized  liim  on  board  the  Tessol  as  b  passenger. 

"There  was  not,  to  mv  knowledge,  a  confederate  flag  on  board  the  Oreto;  she  is  a 
new  vessel.  With  the  ordinary  stores  of  the  vessel  a  parcel  of  flags  oameon  botj^  of  her ; 
they  were  all  tied  ap  in  thick,  brown  paper,  and  all  labeled  onUide.  Previons  to  ray 
quitting  Liverpool  I  overbaaled  the  paroel  of  flags,  and,  in  so  doinK,  I  saw  a  parobl 
marked  '  confederate,'  which  I  sent  on  shore  without  openin)^.  My  object  in  dome  so 
was,  as  the  vessel  was  bound  to  Nasaaa,  if  we  fell  in  with  an  Amerioan  cruiser,  they 
might  thiuk  themselves  Justified  in  seizing  or  detaining  the  vessel.  I  swear  that  there 
was  no  confederate  flag  on  board  the  Oreto  when  the  passed  Point  Lynas,  where  the 
pilot  landed.  I  have  heard  Ward,  and  another  of  the  men  examined,  swear  that  there 
was  a  confederate  flag  on  board  the  veseel,  which  was  fo1»e. 

"I  remember  speaking  a  vessel  on  the  voywe  out.  1  did  not,  on  that  occasion,  say, 
'If  we  had  oar  bull-dogs  on  boiwd  I  would  make  you  answer  qoick  enongli.'  I  never 
thought  of  such  a  thing.  I  heard  Ward  say  that  I  had  made  use  of  that  exprcesion, 
which  he  has  sworn  falsely  to. 

"1  arrived  here  at  the  latter  end  of  April;  I  went  to  Cochrane's  anchorage,  and  I 
oomninnicated  with  H.  Adderley  and  Company,  as  the  agents  of  the  vessel  representing 
my  owners  in'England.  I  had  no  instmctions  when  leaving  England  who  the  agents 
of  the  vessel  were,  but,  on  my  arrival  here,  I  undcovtood  they  were,  Ur.  Lowe  had  a 
letter,  aud  told  me  that  Mesem.  H.  Adderley  and  Company  were  the  agents  ofthe  vessel, 
and  they  would  enter  the  ship.  I  remained  at  Cochrane's  anchorage  seven  weeks ;  we 
were  waiting  orders  from  the  agente,  who  were  waiting  orders  &om  the  owners  at  home. 

"  During  the  time  the  Oreto  lay  at  Cochrane's  anchorage,  I  do  not  believe  that  I  gave 
any  orders  to  my  men  to  strop  blocks.  I  saw  on  two  or  three  oocasions  men  stropping 
blocks,  and  I  never  had  a  thought  that  those  blocks  should  be  used  on  board  the  Oreto 
as  gun-taokle  blocks,  for  the  purpose  of  arming  her  to  ornise  gainst  any  tbreign  state. 
I  never  heard  tliem  called  gun-tackle  blocks.  It  is  about  six  weeks  since  the  Oreta 
came  into  tlie  harbor  of  Nassau.  I  brooght  her  in  by  the  direetien  of  H.  Adderley  and 
Company.  Cargo  came  onboard  with  aboatnot«  requesting  me  take  on  board  shell  as 
cargo.  1  took  in  upward  of  four  bandied  boxee.  On  theseeond  day  I  received  onlers 
to  discharge  the  shell,  as  the  destination  of  the  vessel  had  been  changed,  uid,  if  w« 
could  get  them  landed  in  time  tbat  day,  the  vessel  would  be  cleared  for  the  Havana. 
We  discharged  them  with  all  pMsible  hoste  to  get  them  landed  in  onstom-honae  houra. 
During  the  time  we  were  receiving  and dischargiup  cargo,  I  sawa  onstom-house  oEQeer 
on  board,  I  think  by  the  name  of ^Vebb :  I  saw  him  on  board  two  or  three  times,  but 
he  might  have  been  oftener  on  board,  as  I  was  on  shore  two  or  three  tines. 

"  While  we  were  discharging  shell  we  were  boarded  by  Captain  Hiekley  and  the  oflB- 
oers  and  men  from  the  Greylionnd.  Captain  Hiokley  stopped  the  Airthw  discharge  of 
the  cargo. 

"  While  Captain  Hiekley  was  on  board  Mr.  Harris  came.  I  heard  lb.  Harris  tell 
Captain  Hiekley  that  the  vessel  was  cleared  for  Havana.  After  tlus  Captain  Hiekley 
quitted,  and  told  me,  as  she  was  cleared  t<a  Havana,  I  oonld  sail  wbeo  I  pleased. 

"The  shell  was  taken  on  board  by  the  direction  of  the  agents.  I  never  thought  it 
was  intended  for  the  vessel,  neither  did  I  know  that  It  was. 

"  I  was  boaided  again  by  the  some  offloera  and  mea  from  the  OreyhoBud,  four  or  five 
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daya  kfter  the  flnt  oocmIod.  Tbe  vestel  was  tben  searohed.  Prarlona  to  bar  Muling 
the  ofBcers  and  men  of  the  Qreyhouud  Beorched  her.  i 

"  We  hod  Bonie  men  engaged  un  Satnrd&y  to  proceed  to  sea  on  Bandaf  morning,  hut, 
owiue  to  thoir  not  oominp;  on  board  in  time,  wo  could  not  got  the  veBsel  unmoored  in 
time  for  the  tide.    She  waa  on  that  day  aeisced  hv  the  officers  of  the  Orejhound. 

"Two  mornings  following,  previous  to  tliiB  aeiznra,  X  mean  on  f^tdny  and  Saturday, 
I  ordered  my  crew  to  get  the  »eflBeI  under  weigh:  but  they  refused,  stating  that  I  had 
deceived  them  once,  and  that  they  would  not  oelieve  what  1  told  them  again.  I  told 
them  she  was  cleared  for  Havana,  and  bound  there,  aa  tar  ua  I  knew.  They  still  con- 
tinued to  refuse  to  work,  and  said  that  they  would  not  beliove  anything  about  what  I 
told  them.    In  consequence  of  this  I  sent  warrants  on  board  for  them.    They  oU 


then  said  that  they  would  take  their  discharge,  and  the  whole  of  them  took  their  dia- 
dhaiKe."    (It  appears  they  afterward  went  on  board,  got  their  clotlus,  and  left  Uu 

Captain  Duguid  goes  on  to  say :  "I  know  a  man  named  Ward;  he  is  my  steward; 

he  waa  sent  to  prison  for  a  fortnight  at  my  instance.  J  think  the  day  he  come  oat  of 
prison  he  made  use  of  very  abusive  hmgnage  and  threats  to  me  down  on  the  wharf, 
Btkting  that  he  would  fix  me  before  he  hod  done  with  me,  and  the  resael  too.  I  know 
n  named  Jones;  he  shipped  on  board  the  Orcto  as  boatswam.    He  was  disrated, 


when  about  half  of  our  passaKe  out,  for  incompetency.  He  quitted  the  ship  at  Coch- 
rane's  oncborage,  taking  the  boat  with  him.  I  do  not  know  if  he  la  in  the  oount^,  '' 
have  not  seen  him.    I  have  heard  that  he  is  gone  away.    I  am  very  sorry  that  Joni 


ta  gone  away,  I  would  rather  have  him  here.    On  the  oath  I  have  taken  I  have  not 

myself  been  iinvy  to  Mr.  Jones  leaving  this  place,  or  to  making  him  any  reoompence  of 
miy  sort  for  leaving  it,  nor  do  1  know  of  any  person  connected  with  the  Oreto  having 
done  ao.  During  the  time  the  Oreto  lay  in  the  Mersey,  she  was  passed  and  repassed  by 
men-of-wnr.  Atone  time  men<of-war  were  lyins  within  a  mile  of  her.  Offlceisof  the. 
navy  wet«  ^asainf;  her  every  honr  iu  the  day.  The  fittings  of  the  Oreto,  from  the  time 
of  her  quitting  Liverpool  up  to  the  pi'esent  Unic,  are  the  same,  with  the  exception  of  the 
little  alCeratiiin  in  the  boats'  davits.  Four  of  them  were  length ooed  two  feet.  That  ia 
the  only  alteration  since  abe  left  Liverpool.  I  have  not,  since  the  Oreto  has  been  in 
harbor,  attempted  to  fit  her  out  in  any  shape  that  she  might  cruise  or  commit  any  hus- 
tilitiee  againat  any  foreign  state.  The  sbippins  of  the  blocks  at  Cocbrane's  anchorage 
was  done  under  the  order  that  I  gave  when  at  Liverpool.  As  I  do  not  remember  bav. 
log  fnven  any  order  tbao  that  to  ship  blocks,  I  had  no  Intent,  nor  would  I  do  «o,  to  use 
the  Oreto  to  commit  hostilities  against  any  power  or  state.  Mr.  Lowe  never  save  ma 
any  orders  to  strop  blocks,  or  any  other  orders  connected  with  the  veeael.  iii.  L<owe 
took  sights  at  sea,  asking  me  to  allow  blin  to  do  so,  aa  he  wauted  practice,  but  be  never 
navigated  the  vessel,  changed  her  course,  or  gave  any  orders  to  the  crew  wit}]  my 
knomedge.  1  was  present  when  Ward  was  examined,  when  he  said  some  conversation 
took  place  between  JSi.  Lowe  and  myself  relative  to  the  vessel  being  for  the  South. 
Ifo  such  conversation  look  place  at  Coohrane's  anchorage  or  at  any  other  time.  Mr, 
Lowe  had  nothing  to  do  with  the  removal  of  the  galley.  I  had  it  done  for  the  oooveni- 
ence  of  the  men,  as  it  was  too  hot  for  them  where  it  was  below." 

On  cross-examination  he  says:  "I  received  my  iostructions  ftom  Hessra.  Fosset, 
Preston  and  Company  as  t«  the  voyage.  The^  were  written.  (The  instructions  were 
produced.)  In  the  oonvetsation  referred  to  in  the  letter,  dated  22d  March,  186S,  I 
proposed  going  to  Nassau  instead  of  Havana.  No  instructions  were  given  to  roe  as  to 
the  ultimate  destination  of  the  vessel  after  ehe  reached  Nosaaa,"  (Captain  Duguid 
then  gives  some  evidence  as  to  the  fittiogs  of  the  vessel,  but  as  it  does  not  affect  the 
ovideuce  already  given  on  that  point,  there  Is  no  necessity  to  repeat  it.) 

"  I  saw  the  men  employed  at  Coohrane's  anchorage  stropping  blocks ;  I  never  at 
Cocbrnne's  anchorage  heard  those  blocks  called  '  gun~tackle  bli>cks/  The  first  time 
that  I  beard  the  tenn  'gun-tackle  blocks'  used  woa  in  this  court.  I  have  not,  that  I 
am  aware  of,  auy  blocu  on  board  the  Oreto  called  gun-tackle  blookK  I  saw  iu  the 
log-book  of  the  ship  that  they  had  been  called  gun-tackle  blocks ;  I  saw  that  entiy 
since  the  vessel  arrived  here.  I  am  not  aware  whether  the  entry  was  made  after  the 
Teasel  arrived  here.  On  the  I6th  of  May  there  is  an  entry  in  the  log-book, '  Hands 
employed  in  scraping  the  mi^nmast  and  stropping  the  gun-tackle  blocks,'  There  is  a 
word  struck  out  in  the  entry  iu  the  log-book  or  the  9th  of  June;  I  am  not  aware  of 
my  having  struck  it  out.  I  had  no  knowledge  whatever,  when  the  vessel  cleared  for 
Havana,  that  she  was  ultimately  bound  to  the  Confederate  States  of  America.  I  have 
no  knowledge  whether  the  vessel  was  to  return  to  Europe  or  not.  I  have  no  knowl- 
edge ono  way  nr  the  other,  I  have  no  knowledge  whatever  that  she  had  been  sold,  or 
agreed  to  be  sold  to  any  persons  in  the  Confederate  States.  I  struck  out  some  parts  o£ 
the  log-book,  but  I  will  not  undertake  to  swear  that  I  struck  out  the  word  in  the  entry 
of  thedth  of  June,  referred  to  as  follows:  'Received  on  board  four  hundred  aud  fortx 
oasesof  ahellondstowedtheminthe room.'  After 'the' thuie  is  a  woid  scratched 
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ont,  between  tile  woid  'the'  aod  'room.'  I  have  never  stated  tbat  tbe  veoael  wm 
Intended  for  ■,'  veMel  of  war. 

"The  KaUey  WM  moved ;  the  caboose  was  In  the  gnlley ;  it  woa  In  Its  proper  pUoe. 
That  nUey  was  In  the  men  dock.  It  Aill  have  to  be  placed  thare  again  before  ths 
veMol  can  co  to  aea,  as  it  was  only  sbifted  for  the  convenience  of  tbe  men-  When  I 
was  prepanng  to  go  to  »ea  on  tbe  15th  of  Jnne,  I  hod  not  attempted  to  remove  Hm 
nlley .  There  wm  not  time ;  we  could  have  done  it  hSiot  the  anchor  was  up.  Whera 
It  was  originally  placed,  it  wna  not  near  the  magazine;  it  was  removed  as  far  as  poa- 
sibie  tcom  it.  If  the  magazine  waa  filled  with  powder,  I  think  it  wonld  be  qnite  sofii 
if  the  galley  were  in  its  proper  place. 

"The  sbip  while  at  Cochrane's  anchoraoe  wm  ft«qnently  visited  by  Mr.  Lowe,  t 
don't  know  when  Hr.  Lowe  left  this.  I  tmnk  he  lett  in  a  veaael  colled  the  Gordon  or 
Kassan.    I  have  not  seen  him  since." 

The  qnestion  now  to  be  decided  is,  whether  apon  a  carefol  conaldeiatinn  of  the  evidence 
there  appean  proof  or  circumatantial  evidence  anionnting  to  reaeonnble  proof,  that  a 
violation  of  the  provisions  of  the  foreign  enlistment  act  has  been  committed  by  tho 
parties  having  charge  of  tbe  Oreto ;  1st,  by  attempting,  by  any  act  done  sinoo  iha 
eame  into  this  colony,  to  fit  or  eqnip  the  Oreto  as  a  vessel  of  war ;  2d,  by  making  socti 
attempt  for  the  purpose  of  fitting  and  equipping  her  as  a  veaeel  of  war  for  the  servioo 
of  tbe  Confiiderate  States  of  America,  to  cmlse  and  commit  boetlllties  against  th*i 
citiEans  of  the  United  States  of  America.  I  have  already  said  that  what  took  place 
iMifon  the  vmmI  eame  here  can  only  be  received  as  elucidatory  or  exiplanatory  of  what 
occurred  iltiee  that  time.  Two  facte  have  been  proved,  both  of  which,  it  bus  been  oon* 
tended,  are  violations  of  the  act.  One  is,  that  while  tho  vessel  Iny  at  Cochrane'a 
anohorase  some  blocks  were  stropped  In  anch  a  manner  that  they  miKht  bo  nsed  as 
gun-tackle  blocks,  and  that  they  were  so  colled  in  an  entry  in  the  uUip's  log-book, 
and  bj' some  of  the  crew.  The  other,  that  a  nomber  of  boxes  oontainin;;  shells  wera 
pnt  Id  the  ship  alter  she  came  into  this  harbor,  and  were  taken  out  again. 

I  first  notice  the  evidence  relating  to  the  shells. 

A  permission  (Vom  the  ) ' "  '-  -"■'- 

In  evidence;  this  doea  n..  ,_.      ..  _ _   .— „.. ..„.,.  ,     _ 

shfpped  under  it  aa  well  as  any  other  kind  of  cargo.  It  appears,  by  the  evidence  of 
Br.  Harris,  one  of  the  consignees  of  tbe  vessel,  that  everything  relating  to  the  shipment 
of  the  shells  was  done  openly  and  boiuijl^e.  IC  was  observe!!  by  the  advocate  general 
that  penal  statntes  need  not  now  be  constmcted  so  strictly  as  they  formerly  were. 
Bnppoelng  that  to  be  the  case,  there  is  no  doubt  that  it  is  necassai^  to  act  on  theni 
with  great  cantion.  Now,  what  is  the  proof  that  Ihese  shells  were  intended  for  the 
anningof  the  vessel  T  Why  is  it  not  as  probable  that  thej  were  intended  to  be  car^ 
lied  as  mutv  similar  cargoes  have  been,  and  landed  at  some  other  port  f  Mr.  Harris, 
wboshippea  tliem,  swears  they  were  inteDdmlascatgo.  Captain  Dugu id  does  tbe  same, 
•nd  BO  does  Hr.  Dnggan,  the  chief  mate.  What  proof  is  there,  either  direct  or  circum- 
stantial, that  these  Kuntlemon  bavoBwomtowbatls  false  T  It  will  be  remembered  that 
these  shells  wore  taken  ont  of  the  Oreto,  and  landed  btfort  tbe  vessel  was  seized.  Tbe 
original  intention,  therefore,  with  regard  to  the  sbelle,  whatever  it  may  have  been,  had 
been  abandoned  before  the  seiznro  was  made.  Is,  then,  the  mere  probability  that  such 
original  intention  was  to  arm  and  equip  tbe  vessel  for  war  purposes  snfGcieut  for 
imputing  thecrimeof  peijnry  toHr.  Harris,  to  Captain  Doguid,  and  to  Mr.  Dnggan,  and 
for  the  condemnation  of  the  vessel  for  a  violation  of  the  foreign  Bnllstment  aetf  I 
certainly  think  not. 

The  stropping  of  tho  blocks  now  alone  remains  to  be  oonildered. 

While  the  vessel  lay  at  Cocbrano's  ancbonwe  strop*  were  pat  on  some  blooks  whleh 
bad  been  broueht  In  her  from  England.  The  olooka  so  stropped  might  be  need  as  gnn- 
tackle  blocks,  bnt  blocks  so  stropped  may  also  be  nsed  ibr  the  ordinary  piuiiosos  of* 
merchant  ship.  What  proof  is  there,  then,  that  they  were  to  be  nsed  as  gun-tackle  t 
Ist,  it  is  contended,  because  they  were  named  gnn-tacUe  blocks  in  an  entry  in  the 
■hip's  log'book,  and  were  so  called  by  some  of  the  onw ;  Sd,  becaoee  there  were  more 
«f  them  than  could  be  required  for  the  ordinary  nseof  theBhipaaIuff-tackIe,or  wateh- 
tockle,  and  then,  it  is  argued,  if  tbe  blocks  were  intended  as  soD-taokle  blocka,  the 
Oreto  havlni  been  ooastruoted  as  a  war  vease],  it  is  to  be  itubrred  that  they  were 
Intended  for  ner  equipment. 

The  other  aide  In  rapiy  contend,  Ist,  that  u  the  tackle  might  be  used  for  either  of 
tbe  puiposes  before  mentioned,  tbe  mere  ctrcnmstanoe  of  the  mats.  In  his  entir  in  tbe 
log-book,  or  some  of  the  crew,  not  knowing  for  what  they  were  really  intended,  choo»- 
Ing  to  call  them  gnn-tackle  blocks,  is  no  proof  whatever  that  the  owners  of  the  vemal 
intended  to  use  them  as  such;  3d^  that  the  evidence  of  Captains  Porks,  Roiabeot, 
Waters  and  Enstioe,  all  master  manners  and  men  of  mncb  ei^mrieEiee,  has  proved  tlyt 
the  nnmber  of  blocks  or  ■-—'-•--  "— '-  ■ .-•-■. .__  .1. .jS. .— » 


1  master  manners  and  men  of  mncb  erperleEiee,  has  proved  tbft 
n  board  the  Oreto  li  not  at  all  greater  than  would  be  reqirired 
Mes  of  the  ship,  especially  as  sbe  Is  a  new  vessel,  on  heard  of 


Tcsselt  that  h»Te  been  In  oi 
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doDce  tbftt  the  block*  were  aolely  for  the  oidinuy  me  of  tbe  TMsel,  and  were  nevei 
iDtended  to  be  aiied  as  gnn-tMlde  blocks.  That  he  Dever  onlered  them  to  be  Btmpped 
M  SQcb,  or  heard  them  called  to  nati!  ho  heard  tbe  evidence  given  In  thie  court. 

Comparing,  then,  tbe  evidence  on  the  one  side  ^ith  that  on  the  other,  I  agree  In  the 
opinioD  tbat  the  mere  &ot  <rf  blocks  which  might  be  used  for  other  pnrpoaes  being 
«alUd  giin-taokle  blocks  by  perBooB  who  did  not  know  for  what  pnrpose  they  were 
inteudud,  is  not  proof  that  thoy  were  intended  to  be  nsed  as  gnu-taokle  blocks.  I 
think  that  as  the  fact  of  there  being  more  blocks  on  board  the  Oreto  than  were  required 
for  her  nso,  is  a  matt«T  of  professioDal  opinion ;  and  as  the  opinion  of  several  master 
mariners  cinito  competent  to  form  a  correct  one  hog  been  given  in  tbe  evidence,  that 
thore  were  not  more  blocks  on  board  the  vessel  than  might  have  been  required  for  ordi- 
nary nse,  I  ong^t  not.  In  the  absence  of  any  valid  and  prodnoeable  reason  for  so  doing, 
to  Bilopt  the  opinion  of  one  party  In  prefeienoe  to  that  of  the  other.  Tfao  consequence 
of  which  is,  that  the  fact  of  there  being  mote  blocks  than  oonld  be  required  for  tjke 
ordinary  nso  of  tbe  veesel  Is  not  sufficiently  proved. 

Lastly,  I  sec  no  evidence  to  invalidate  the  direct  and  positive  testimony  of  Capt^n 
D^cuid,  that  the  blocks  were  not  intended  to  be  used  as  gnn-tackle  blocks. 

If  there  is  not  enongh  proof  that  the  blocks  in  question  were  intended  to  be  nsed  as 
gnn-tackle  blocks,  any  observation  as  to  the  probability  arising  from  the  oonstruotion 
of  the  ship  that  they  were  forber  equipment  becomes  unnecessary. 

If  the  evidence  given  to  prove  th&t  any  set  has  been  done  here  snbjacting  tbe  vessel 
to  the  penalties  of  the  foreign  enlistment  act  is  not  snMcient  for  that  purpose,  it  is^ 

Ehaps,  superflnons  to  say  anything  about  the  capacity  of  the  vessel  to  take  cargo,  or 
oonneotion  with  the  Saathem  States  of  America.    I  will,  however,  observe  that 
although  the  ship  may  not  be  calculated  to  carry  tbe  ordinary  bulky  cargo  of  merchant 
'   "  ..-...-  ,     ,  ■  ,     ,         ...  naiderable 

Hue,  and  these  were  stowed  in  a  oompartmont  called  the  shell  room.  There  yet  remained 
what  is  called  the  magazine,  the  light  rooms,  and  other  places,  besides  the  cabin.  Into 
theee  a  very  large  aumbec  of  muskets,  sabres,  pistols,  and  other  warlike  instruments 
and  ammunition  might  be  stowed.  And  it  is  nut  improbable  that  a  &at  vessel  of  this 
description  might  be  used  for  what  Is  called  "  ninnlug  tbe  blockade,"  an  employment 
wbi«b,  however  improper  iu  Itself,  wonld  not  subject  the  vsMel  to  forfeiture  here. 

I  think,  too,  that  the  evidenoe  couneutiug  ^e  Oreto  with  the  Confederato  States  ot 
America,  as  a  vessel  to  be  nsed  la  their  servioe  to  cruise  against  the  United  States  of 
America,  is  but  slight.  It  rests  entirely  on  her  conneotiou  with  a  gentlemen  uamed. 
Lowe,  who  came  out  passenger  in  her,  and  some  evidenoe  has  been  given,  &om  wblcb 
it  mafi  be  i^ft!lred  that  this  Mr.  Lowe  is  connected  in  some  way  with  tbe  Southeru 
States.  He  is  said  by  some  of  the  crew  to  have  exercised  seme  cootrol  over  4be  Oreto. 
This  is  denied,  on  oath,  by  Ur.  Harris  and  Captun  Dugnid.  But,  asBuming  it  to  be 
true,  and  assuming  also  that  Mr.  Lowe  is  connected  with  tbe  Confederato  States,  na 
one  can  Btoto  that  Mr.  Lowe  or  his  employers,  if  be  have  any,  may  not  have  eugaigetl 
the  Oreto  for  the  purpose  of  carrying  munltious  of  war,  whtoh  we  have  seuD  she  is 
capable  of  doing,  and  this  wonld  not  luivebeen  an  Infringement  of  tbe  act  under  which 
•he  is  libelled.  But  the  evidonos  oonnecting  tbe  Oreto  with  tbe  Coo&derate  States 
rests  stmoet  entirely  on  the  evidenoe  of  tbe  steward,  Ward,  whose  testinu>ny  I  have 
already  explained  my  reasons  fbi  receiving  with  much  donbt. 

Under  all  tbe  elronmstanoes  of  the  ease,  I  do  not  fbel  that  I  should  be  Justified,  la 
eondemning  the  Oreto.    She  will  therefore  be  restored. 

With  respect  to  oosts,  althoosh  I  va  oi  opinion  that  then  Is  not  mfBolent  evidMioe 
of  illegal  conduct  to  ooodemn  the  vessel,  yet,  I  think  all  the  olrcumatauces  of  the  eaea 
token  together  were  anfOoient  to  Justify  strong  susptotoa  that  an  attempt  was  beinjc 
made  to  infringe  that  neatrality  act  wisely  determined  upon  hj  her  U^esty's  govern^ 
meut  It  is  the  duty  of  tlu  officers  of  her  Mi^esty's  navy  to  prevent,  as  fkr  as  m^r  ba 
in  their  power,  any  such  infrlogement  of  tbe  neutesUty.    I  t}ilnk  that  Cqitain  Hiokley 
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DEBATE  HJ  THE  HOUSE  OP  LOEDS  OP  PBBEUAET  16,  1864, 
BBLATIVE  TO  BEITISH  AND  AMEBICAN  CLAIMS.' 

[Fran  Hisaud'*  PwllMiwnUrf  Debsto*,  vol.  113,  pp.  ttS-C3S.] 

HouBE  o?  LoKDB,  February  16, 1864. 

UNITED  STATES — BBTTISH  iSD  AMERICAN  CLAIMS — MOTIOK  rOR  RETUBKS. 

The  Earl  or  Carkasvon  roM  to  move  for  "  retuniB  of  claimg  mode  by  BritiBb  snbjects 
apou  the  Uaited  States  govammeiit,  austulaed  either  ia  person  or  prujH>rt;r  sioco  tbe 
eeceaaion  of  the  Boutbem  States,  specUying  how  and  tbe  gronnda  on  wbicb  such  claims 
have  been  disposed  o^  and  to  aak  fur  any  farther  iuformatiou  u  to  claimH  made  by  th« 
United  States  govennuent  upon  her  Majesty's  government  for  damagea  alleged  to  be 
done  to  American  ships  by  the  Alabama  and  other  confederate  cruisers."  Tbe  noble  earl 
said :  My  loids,  the  notice  which  stands  tipoD  the  paper  in  my  name  divides  itself  into 
two  parts.  In  the  first  part  1  aak  for  s  return  of  sll  the  claims  made  on  the  American 
government  by  British  subjects  for  injuries  sustained  either  in  person  or  proi>er^  since 
the  commencement  of  the  civil  war,  and  for  frhich  tbe  federal  government  is  tleemed 
responsible.  I  presume  there  can  be  no  real  objection  to  this  part  of  tbe  retnm.  It  is 
not  open  to  the  objection  sometimes  made  that  it  may  prejudice  negotiations  in  prog- 
ress, becanse  it  ia  simply  a  summarized  statement  of  the  particular  claims  which  nst"* 
been  made,  and  the  grounds  on  which  they  have  been  accepted,  rejected,  or  diapoeed 
of  by  the  American  government.  I  can  easily  undorstaad  that  it  may  not  be  ([oite 
practicable  to  make  that  retnm  complete,  or  precise,  bat  I  shall  be  satisfied  if  it  u  ao 
approximate  return,  and  puts  tbe  House  and  the  country  in  general  posMHSion  of  tbe 
tacts.  I  can  easily  believe  that,  under  the  peculiar  circumstances  of  the  United  States 
government,  many  claims  have  arisen  to  which  laany  counter  claims  and  objections 
may  have  been  made,  and  which  require  the  most  grave  and  serious  consideration,  and 
I  sDould  be  the  last  person  to  show  any  waut  of  forbearance  to  (he  government  of  a 
country  situate  as  the  government  of  the  United  States  is.  Wherever  we  can  safely 
assume  a  bona  Jida  intention  on  tbe  part  of  tbe  federal  government  to  do  that  which  is 
right,  we  ought  not  to  be  very  minute  ia  marking  that  whioh  has  been  dono  amiss. 
IfVith  regard,  too,  to  those  British  subjects — and  the  case  is  by  no  means  an  unfrequent 
one — who  bave  gone  out  to  tbe  United  States  within  the  last  few  years  with  the  inten- 
tion of  acquiring  Uie  rights  of  American  citiscna,  and  couaoqnently  of  diveating  them- 
selves OS  far  as  Ues  in  their  power  of  their  nationality  and  allegiance  to  tbe  Crown,  and 
have  only  been  prevented  uom  carrying  out  that  purpose  by  recent  events — though 
they  may  not  bave  wholly  forfeited  uie  protection  which  tbe  British  Crown  extends  to 
all  its  subjects  everywhere,  still  they  do  not  come  into  court  with  a  verv  satisfuctory 
case,  and  do  not  possess  a  very  strong  claim  on  the  consideration  of  Parliament-  But 
in  the  case  of  persons  who  are  clearly  British  subjects,  and  who  ou  mere  suspicion  bave 
been  arrested,  put  into  prison,  subjected  to  indignities  and  hardships — sometimes  even 
imperiling  their  lives— her  M^esty's  government,  I  think,  are  bound  to  require  the 
amplest  compensation  and  redress  at  the  bands  of  the  federal  government.  *Tben,  agwn, 
there  is  another  class  of  British  subjects  who  are  in  a  position  to  make  claims  for 
redress.  There  ue  British  subjects  wiio  have  engaged  in  a  legitimate  trade,  and  who, 
while  acting  in  oontbrmity  with  international  law,  nave,  nevertheless,  seen  their  ships 
condemned  in  American  prise  courts  on  principles  which,  if  oorreotly  reported,  are  of  a 
very  questionable  nature.  I  have  indeed  always  thought  that  we,  who  m  former  wars 
have  Jealously  maintained  oert^n  principles  of  international  Jurisprudence,  ought  not 
to  depart  &am  tiioee  prinoiples  now  that  our  position  ia  reversed,  and  we  bave  become 
nentrals  instead  of  belligerents.  But  at  tbe  same  time,  if  the  stAtements  we  bave 
reoeived  of  the  Judgments  in  tbe  American  prise  conrbi  lie  correct,  there  can  be  no 
donbt  that  nenta^  rights  are  almost  brought  to  the  verge  of  extinction.  I  will  not 
now  go  into  that  question,  but  there  are  two  cases  on  which  I  must  say  one  woid. 

*Tnuuiiiitted  wlUi  dlqisHib  So.  SM  bma  Mr.  Adams  to  Mr.  fietrord,  Febmsiy  IB,  16M,  M«  ToL  m, 
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Tbe  flnt  is  that  of  the  Saxon,  vbieh  moat  be  fiuniUar  to  all  jojix  loidihips,  inasmnch 
ns  it  bM  alread;  sppeAred  in  every  newapaper.  If  th«t  case  be  oOTrectly  reported,  it 
wpeoni  to  me  one  of  tbe  must  roonatroni  tnat  baa  evei  appeared  before  Farliameot. 
Tiwt  ship  waa  an  Eagliah  ibip,  and  waa  taking  in  a  cargo  at  an  ialimU  at  no  great  dia- 
tance  from  one  of  onr  aettlemeDta  on  tbe  ooaat  of  Weatwn  AMoa.  It  is  said  that  tbe 
Wand  (Angia  Peqnena)  bad  been  annexed  b^  pioelamatioo  to  tha  Cape  Colony  in  1861, 
br  Sir  George  Ore^,  bat  tbat  that  proolamation  bad  never  been  confiimed  b}|  tha  colo- 
nial office.  I  believe  that,  looking  to  tbe  praotiee  of  the  colonial  office,  it  will  be 
fennd  tbat  proclamations  of  this  sort  have  not  been  ratified  sometfimea  till  one,  two, 
and  three  years  afterward.  Bat  however  this  mav  be,  tbe  ship  was  taking  in  her  cargo, 
and  on  the  point  of  sailing,  when  she  was  boanied  by  an  armed  boat's  crew,  from  a 
Csdora]  veasel,  the  VanderbUt.  Tbe  captain  was  sent  down  and  the  American  lieaten- 
ant  ordered  tbe  enw  below.  tb«  mate  of  tbe  Saxon  waa  going  down  tbe  ladder  when 
the  lientwiant  pnabed  him  «n  the  aboolder,  and,  aa  tbe  nniiMtuuate  man  tnmed  ronnd 
to  see  who  it  waa  that  tonehed  bira,  the  American  officer  drew  a  revolver  and  shot  blm 
dead.  If  this  atatement  be  trae,  there  certainly  never  waa  a  mom  wanton,  atrooiona, 
or  barbarooa  mnider  oommitted  on  the  high  aeaa.  The  captain  of  the  Vanderbilt  ia 
Mid  to  have  expressed  bis  regret  at  the  ocennenoe,  but  I  bopo  that  the  government 
will  require  eometblng  more  than  a  mere  expression  of  regret.  Tbe  onl^  compensation 
whiob  can  aatiafy  tbe  honor  of  the  country  and  tbe  Jostlce  of  the  oaae  is  to  bring  tbe 
offiraidei  to  speedy  trial  and  to  execntlon,  if  the  case  be  proved  againBt  liim.    This 


n  took  place  In  the  middle  of  September  Ave  montbs  ago.  It  is  hardly  a  case 
which  can  reqnire much oommnnicatiou  or  negotiation;  and  I  bope,  therefore,  uiat  the 
noble  oarl  wiD  be  able  to  lay  the  oorreepon dunce  on  tne  table,  or  name  an  earlv  day 
Kit  its  prodaction.  There  is  also  another  csee  to  which  I  wish  to  call  the  attentjon  of 
the  Homte,  and  in  doing  so  I  will  take  the  opportunity  of[aaking  tbe  noble  earl  a  que 
Hon  with  respect  to  it.    I  see  it  stated  in  tbe  newapapera  that  a  confederate  vessel,  tJ 


of  Qood  Hope.  Tbat  ship  is  referred  to  in  tbe  pliers  reoently  laid  before  Parliament, 
and  abe  is  stoted  to  have  been  a  federal  ship  originally,  eaptnied  by  tbe  Alabama,  and 
eoaverted  into  an  armed  tender  to  that  vessel  She  apneared  at  the  Cap«  last  year, 
when  tbe  United  States  oonsnl  demanded  that  she  sbonid  be  detained.  The  governor, 
however,  did  not  consider,  himself  at  liberty  at  that  time  to  take  that  oonise.  The 
&cta  were  hroaght  under  the  oousideration  of  her  Hi^esty's  government,  and  this  ia 
what  the  noble  earl  wrote  on  the  snbject : 

"  As  reKards  the  Tnscalooaa,  althonsh  her  HfOesty's  govemment  wonld  have  approved 
the  British  authorities  at  the  Cape  il  they  bad  adopted  towards  that  vessel  a  coorBs 
different  &oni  that  which  waa  adopted,  yet  the  qneetiou  aa  to  the  manner  in  which  a 
veaael  aoder  snob  cirenmstanees  sboAld,  accordiug  to  the  tenor  of  her  M^esty's  order*, 
be  dealt  with,  was  not  one  altogether  free  from  nuoertafntf.  Nevertheless,  instractions 
will  be  sent  to  the  })ritish  anthoritiea  at  tbe  Cape  for  their  gnidanoe  in  the  event  of  a 
similar  obbb  ooonrring  hereafter,  and  her  Ui^ty's  government  hoi>e  that  under  those 
InatniotiouB  nothing  will  for  the  fotnre  happen  to  admit  of  a  question  being  raised  as 
to  her  Uajeety's  onten  having  been  strictly  oarried  ODt.''~-C(irran>o«d«Hos  2io.  1,  ( 1SS4,) 
p.  43. 

It  is,  no  donbt,  nnder  the  inBtnictioiia  here  mentioned  that  the  anthorltlee  of  the 
Cape  acted  when  they  irreeted  the  TesBet,  and  I  traat  that  the  noble  earl  will  have  no 
objection  to  lay  them  on  tbe  table.  1  come  now  to  the  aeoond  part  of  my  notice,  which 
lefera  to  claims  put  forward  by  the  United  States  government  npon  the  Britiab  govern* 
ment  for  damraes  olleKed  to  have  been  done  to  Amerieaa  aUpe  by  tbe  oanied«mto 
orulsot  the  Alabama.  Your  lordships  have  donbtleu  seen  the  oomepondenoe  relating 
to  the  Alabama,  which  was  placed  npon  the  table  of  the  Honse  a  few  days  iwo.  It 
is  not  long,  bat  it  contains  matter  of  serions  importance.  It  comprisea  five  ditterent 
seriee  of  applications  from  Mr.  Adams  on  the  part  of  the  United  Btatea  government. 
The  first  application  was  made  on  the  19th  of  Febraorv  last  year,  and  was  presented 


18  demandM  for  the  valne  of  the  cargo  and  the  ^Ip,  with  interest  Uiureon.  On  the 
9th  (tf  March  the  noble  earl  replies  to  Mr.  Adama.  and  disclaims  all  oounection  with  the 
Alabama,  and  all  responsibility  for  the  misBhief  she  mav  have  done.  On  tbe  39th  of 
April  anMher  ol^m  was  made  by  Mr.  Adams  on  aooonnt  of  the  destmction  of  tiie  Qolden 
Kole,  which  waa  aimply  acknowledged  by  the  noble  earl.  Again  a  third  application 
waa  made  on  the  7th  of  Jnly,  and  on  tho  13tb  ot  Jnly  the  noble  earl  retained  an  answer, 
referring  to  hia  first  dispatch,  and  again  disclaimuig  aD  reaponslbUity  for  tiie  acta  of 
oonfederato  omisera.  On  the  34th  of  Angnat  there  eame  anouier  daim  for  tbe  desbne- 
tion  of  the  ship  Nora  by  the  Alabama,  and  1  ahonld  like  to  read  to  yonr  lord^ipe  the 
description  there  i^ven  of  the  Alabama.  The  ownen  of  the  abtp,  in  their  memorial  to 
Mr.  Seward,  aay: 

"The  vessel  calling  baraelf  the  Coofedeioto  Stataa  man-of-war  Alabama  ia  an  Engliah 
vessel,  and  no  other.         •  •  •         ipji^  ^^j^  steamer  was  allowed  to  leava 

port  onder  the  pntonae  of  making  a  trial  trip  and  baa  never  bean  In  tof  jftat  o^  the 
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thns  ftwidnlentlr  kavlnK  tha  ports  of  Qn»t  Britain  oniiut  tbe  (Jnean's  ppoalMnation  oi 
BMiCnlity,  repeaitodly  vldted  oruma  wltUa  tite  JiiTiadi(iIi»&  of  owtain  Britub  WwmIb  in 
t)i«AtlBiiUa  OMMi,  wfaan  and  where  it  was  wflU&ii«wii.aBd'P«feeM  to  the  w^d  thai  alM 
had  deetrojed  AmMioHi  TMaela  0 
b^the  British  ifovenunant,  m  tl 
nir  obtaining  supplies  and  adrlf 
Tfew  of  these  matters,  aod  of  , 

riallsti  do  now  and  forsTer  enter  tiieirsdemB  lootosts  against  the  B 
and  people  as  wilHnc  parties,  ne^^igentl^  onlpaUie  In  tiw  destnwtioa  of  their  propOTty 
en  the  hi^h  seas,  and  thns  in  Arst  'nriabng  toe  pcoohunatJOB  of  tiw  Qoeen  by  building 
and  manning  said  steamer,  and  then  allowii^  Iter  to  eontinne  hw  depreaatioBs." — (p.  IT.) 
Tbese  are  the  terns  in  irtiloh  the  Alabama  il  d«saril>ed,  and  in  which  tbo  olaiins  of 
the  Anerioan  marine  are  urged  upon  the  British  goTemment.  A  &w  days  after  tli» 
■oble  earl  repeats  his  disclaimer,  and  winds  up  with  the  hM»e — re^  properly  espreaaed, 
I  think — that  no  sneh  clidm  may  ever  be  brought  under  the  oooaideration  of  bar  M^)< 


■n  of  the  UoMS  is  that  lefened  to  in  a  letter  ftom  Ur.  Adanii.  datad  the  % 
October.     In  this  letter  ib.  Adams  renews  the  chaigea  he  had  pisTloosly  made  with 
regard  to  the  depredations  of  the  Alabama,  and  thMi  pioeeeds: 

"  Upon  these  principles  of  law.  and  these  assomptions  (tt  fhet,  resting  upon  tbe  eri- 


dence  in  the  ease,  I  am  instnicted  to  say  that  myjitcvernment  moat  continoe  t 
that  Great  Britain  has  made  itadt  responsible  Ibr  the  damages  wliiob  the  peaorful. 
law-abidtDK  citizens  of  the  United  8t«tes  anitain  by  tbe  depiedatiooa  of  tbs  TSaaDl 
ealled  the  Alabama." — (p.  ST.) 

I  wenld  ask  yonr  lordships  to  obaerTa  the  aiimlBittT  af  that  laagnage  with  tbs  lao- 
cnage  used  in  tba  dispaten  of  the  11th  of  Jnly,  wluek  faaa  bean  so  much  spoken  ofl 
There  is,  howeTer,  this  Aidhr^we— that  in  i^  laCter  from  whii^  I  have  Jolt  quoted  Mr. 
Adams  proceeds  to  qualify  his laogiugs  in  tbaae  terms: 

"  tu  repeating  this  oonclnelon.  however,  it  ia  not  to  l>e  nBderslood  that  the  United 
States  incline  to  aet  dogmatioally,  cv  iu  a  ^Irit  of  litiration.  They  dealM  to  maintaia 
amity  as  well  as  peaee.  They  fully  oompTebend  how  ouaToLdably  rcMproeal 
grleranoes  must  spni^  up  ftom  tbe  diTsigenee  in  the  p«dicy  of  the  two  oonntnes  in 
rM^rd  to  the  present  lusnrreotion.  Thej;  cannot  but  appreciate  the  difflo«ltiaa  under 
whiri)  her  M^esty'a  government  is  laboring  ttom  tbe  pressare  of  intereria  and  oombl- 
nationa  of  British  sameots.  spparenUy  lient  vpoa  compnHoising  by  their  unlawful  acts 


itiona  of  British  sameots.  spparenUy  lient  vpoa  compnHoisii 
e  neutrality  which  her  Ifajest^  has  pioolaimed  uid  desiiei 
teat  of  iDTOlTing  tbe  two  nations  in  the  hmon  of  a  maiit 


regard  the  pres«it  hem  as  the  most  bvorable  to  a  calm  and  candid  eEaoiination  by 
eiUer  party  of  the  &eta  or  the  prineipleainvcdved  in  eases  Uks  theoneBowinqaeathMk 
Thoogb  indalffing  a  Ann  eonvlotton  of  the  eorteetnias  «f  tb^  position  in  regard  to  this 
and  other  olsiios,  tliey  deeWe  IbemBslvea  dispoasd  at  aU  times,  luireaftei  as  veil  aa 
now,  to  oonsider  in  the  fullest  manner  all  the  evidence  and  tiie  arguments  which  her 
M^f estys  goT'^^ment  may  inoline  to  proffer  in  ndatation  of  it ;  and,  in  ease  of  an 
faBoosnbihty  to  arrive  at  any  common  eoaclnslon,  I  am  directed  M  say  there  is  no  bit 
ana  eqnitoble  form  of  Donventtooal  arbitrament  or  referaKe  to  whieh  they  will  not  be 
wUUng  to  Bubmlt,"— (j).  2T.> 

On  tbe  S6th  of  October,  thiee  da^  afterwud,  the  noUe  eul,  in  aaswMing  that 
diapatoh  of  Mr.  Adania,  nses  these  words; 

"  Yon  add,  further  on,  that  tbe  United  States  frankly  eonilMS  thsmsdvea  unwilling 


Up  to  uiat  dispateh  I  entiMly  aaasnt  to  neariy  every  word  used  by  the  nohla  earl  in  thin 
oorreepondBnce.  I  had  flslt  peisnaded  that  it  oontalna  not  merely  the  drift,  hat  the  plain 
view,  of  tbe  intantiona  ot  her  M^eaty's  jfovenuDeat.  It  mpptei^A  to  ma  that  Itom  the 
first  tbe  noble  eari  had  deoUuad  aU  renonaibility  connected  with  the  building  of  the 
Alabama,  and  with  the  dapredatians  whieh  ska  was  ailegad  to  have  owamltted.  Noth- 
h^  Bsn  be  plainer  and  moreeossplatoinevary  wi9  than  the  noble  sari's  langnaga;  bnt 
lAar  all  this  the  neble  earl  eads  1^  aeespting  t^  pcopssal  for  aa  arhiOament. 

Eabl  BUB8BU.  No. 

Ihe  Eari.  ov  Caktakton.  At  a  ftatnn  period  t 


The  Eaxi. of  CAnrtvvoK.  Tbe  neUs  eari  says  **»«;''  hat  an  rsading  the  dispsteh 
from  which  I  have  Joat  quoted,  <^an  any  one  oome  to  any  other  eoncljHcui.  than  that 
Aenebleearldidaeoedetotbepropoaallbrarbltratlonatafhtaiopeiiodt    Ur.Adama 


»  for  arbitratien,  and  the  nobis  earl  says : 
"With  thia  deotantton,  her  M^jssty'i  goTemment  may  ha  waU  Hmtent  to  awidt 
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the  tima  when  &  mlin  koA  outdid  flXftmlBation  of  tbe  facta  and  prinoiplM  iuTolvAd  in 
the  caae  of  tbe  Alabuas  may,  in  tiie  opinion  of  tbe  goveiumeut  of  tlie  United  Statea, 
lueAilty  be  nndertakmi." 

I  vtSTj  mneb  mgret,  whatever  in^  be  the  tatentioos  of  tbe  goTemment,  that  the 
noble  eail  ever  na^  mieh  langun^  aa  that;  arbltratioD  appliea  to  a  queetion  in  wbioh 
then  ie  some  donbt ;  bnt  if  there  is  aperflMtU;  oletw  light — a  pei&ctl;  nnqaestionabie 
one— then  men  do  not  arbitrate,    If  het  Ht^eaty*  government  feel  any  donbt  as  to  tlio 

Cprietyof  tbe  poeitioawhiob  they  bad  token  throngbont  the  jtrevions  oorraspondenee, 
them  say  so.    It  is  nerer  too  btte  to  ao  back  if  one  bea  committed  an  error ;  and  heie 


it  obaerve  that  the  noble  earl  did  on  oae  oooaeion  oae  an  ominooH  expreeaion — 

namely,  that  the  ease  of  the  Oreto  and  the  Alabama  was  a  eoondal  and  a  repraaob  to 
EnsUshlaw.  If  tbe  noble  earl  ui  decided  and  clear  in  hia  opinion,  he  had  better  lay  »o. 
If  he  belierea  that  thoee  claim*  are  Ibanded  neither  ou  reaaon  nor  oa  jualice,  tlien  he 
■hoold  hold  ont  no  shadow  of  hope  that  they  can  by  any  poaaibiiity  be  admitted.  But 
It  is  nnwiM  to  endearor  to  tide  over  a  present  difflonlty  by  creoung  a  much  Kteater 
mie  for  a  f^tnie  time.  I  wonld  wtge  upon  her  H^jeaty'saovenunent,  as  far  as  my  feeble 
Toloe  oan  do  so,  to  bring  this  matter  to  a  oobcIouod.  I  entirely^  agree  in  tbe  opinioti 
«xpmaed  by  the  noble  earl  in  hie  earlier  dlaMtcbea,  that  tbwe  is  no  ground  for  these 
claims ;  bnt  it  would  be  even  better  to  admit  and  satisfy  tbsm,  at  whaterer  ezpenee, 
than  to  allow  the  matter  to  ran  on  unsettled  and  indduite,  and  at  length  to  be  com- 
pelled to  nndei^  the  homiliatiou  of  retraoting  tbe  woid  yon  have  «sid.  My  lords,  I 
-eannot  see  that  there  ia  any  practical  advantage  in  leaving  a  qaeation  of  this  sort  nnae^ 
tied.  Than  are  two  olaaara  of  politicians,  aa  thle  Honse  must  know,  in  Americn,  who  look 
at  thia  matter  fromditt'erent  polnta.  Ooe  clasa — oompoaed  of,  I  believe,  honest  meu,  bnt 
men  holding  very  miatakea  viens — are  convinced  that  the  Alabama  sailed  froDi  these 
aborea  thnragh  the  fanit  and  negligence  of  her  Mojasty'B  government,  aud  hold  na 
aeoonntable  for  the  damage  which  she  has  done  to  the  American  marine.  The  American 
eatimat«  of  the  amonnt  of  that  damage  is  a  Tcry  heavy  one.  I  do  not  at  all  make 
myaelf  reapouBible  fur  its  eccniacy,  hut  according  to  tliat  estimate,  one  hundred  aud 
forty-eight  American  shipa  were  destroyed  or  bonded  from  the  time  of  the  sailing  of 
tbe  Alabama  to  tbe  30th  of  June,  la^.    The  tonnage  of  those  ahipa  is  stated  to  bn 


61^9^  tCDB,  wfaieh,  at  a  -valuation  of  i^lD  p«r  ton,  amounts  in  money  to  a  losa  of 
£6ie^.  To  this  ia  added  a  som  of  £30  per  ton,  making  « total  of  £1,100,000  as  the 
value  of  the  cargoes,  and  a  snm  of  £700,000  for  Chinese  cargoes,  which  bring  up  the 
•ntlre  lose  to  £»,41!i,990.  I  do  not  know  whether  this  is  a  correct  eatimate,  but  there 
can  be  no  dtmbt  that  great  injniy  has  been  inflicted  on  American  oommerce,  Thia  is 
shown  by  tbe  heavy  rat^  for  insnranoe  now  preTailing,  and  by  the  consideralile  sale  of 
American  ahipe  which  has  reemt^  token  plaoe  to  other  nations.  Well,  my  ionla,  this 
class  of  politicians  to  whom  I  have  already  allnded  are  smarting  onder  a  strong  Bense  of 


JO  lent  tbemselvea  to  theli  viawe  that  bereaft«r,  when  this  snm  is  rolled  np  into  a  very 
mneb  larger  one,  it  will  be  abaolntely  impoeaible  for  that  guvemment  to  restraiu  the 
maohine^  which  they  themselvea  have  pot  in  motion.  I  therefore  think  it  is  moat 
Important  tb»t  her  Mttjesty'a  govemment  should  bring  this  matter  to  a  aettlement  one 
way  or  the  otner.  Bnt  tjiere  is  a  sscond  olaas  of  American  politicians,  and  they  make 
no  secret  of  their  object — they  have  opsnly  and  avowedly  said  that  they  will  wait  until 
the  embanassment  of  England  shall  be  Amsvlca^s  omiortnnity,  wlien  they  will  be  ready 
to  leMTt  to  bostilitica  in  order  t«  wipe  off  some  fancied  national  hnmiliation.  This 
■hoold  impreaa  upon  the  noble  earl  tne  importance  of  at  once  settling  this  question. 
And,  roy  lords,  in  our  political  interconise  with  America,  if  there  be  any  conolnsion 
which  weonghtto  have  drawu  from  past  history,  itistbia-~that  It  is  the  policy  of  Eng- 
lish stateamauahip  to  limit  these  debatable  questions,  and  not  allow  them  either  from 
■ocldent  or  dMigu  to  be  kept  open.  You  might  number  np  a  score  of  those  questions, 
irhich  by  being  kept  open  hove  tdeoted  very  oonnderably  the  good  relations  between 
'tiia  two  conntries,  canMd  great  Isitation  tntn  here  and  in  America,  and  at  times  threat- 
anedTery  dlaaatroas  conaequeocua.  Bnch  ware  the  questions  of  Maine  lionndary  line,  of 
the  Oregon  line,  and  of  the  fisb  controversy.  Not  many  yeaia  ago,  a  dlspnte  aroee  with 
itgard  to  the  boundary  line  at  Vanconver'a  Island.  Tlie  Islwid  of  San  Juan  was  taken 
isionof  l^a  hot-beaded  American  oiBoer,  and  it  was  only  owing  to  tbe  exeroiae 


•nd  abadowT  hopes  of  means  bv  which  differenoee  may  be  reconciled.  Bnt  I  warn  him  to 
beware  lest  be  tnns  d^barately  ereste,  in  ordor  to  relieve  himself  from  present  embar- 
wt,  a  difflcnlty^  wMeh  may  be  ten  times  as  femidaUe  aud  ten  times  as  dangerous 
iheir  or  a  frmttar  dilute,  inaamnoh  as  it  will  be  backed  by  strtmger  material 
Ita,  founded  on  penional  eoiiBideratlona,  and  in  all  pfsbability  supported  by  an 
NHiingmob.    Tbanableearl  thenmov»danaddresafi»"Bat«ni<fel^wittad« 
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b^  BrltiRli  ml^ecte  upon  the  United  Statet  iroveniineiit.  msbttned  either  in  person  or 
proiterty  tdnce  the  eecetaion  of  tlie  aontheni  States,  Hpeelfying  bow  uid  the  fjonndi  on 
vhich  sDch  claims  have  been  disposed  of." 

Earl  Bcssell.  Hy  locds,  the  noble  earl  seems  to  suppose  that  I  shall  faavA 
no  diflloiilty  in  gmnting  the  first  part  of  his  motion,  relating  to  the  returns  of 
claims  rantually  made  by  the  United  States  Kovemmant  and  the  British  govern- 
ment in  respect  of  injarlee  instained  sinoe  the  secession  of  the  sonthem  States. 
Now,  so  for  08  her  Mt^Jesty's  government  are  concerned,  there  will  be  very  little 
diKciiltv  in  giving  any  information  that  Is  aaked  for  as  to  representations  which 
have  taken  place  on  the  part  of  the  government ;  lint  when  I  consider  the  pnblic  ntility 
to  1m  served  b;  this  motion,  I  cannot  enconraEe  the  noble  earl  to  press  it.  The  fact  is, 
that  these  dinpatches  upon  oases  arising  from  timn  to  time,  and  almost  from  day  to  day, 
become  formidable  In  point  of  extent.  I  saw  in  the  Foreign  OfBce  to-day  a  volnme;  not 
indeed  a  very  thicic  one,  bnt  one  of  several  folio  volnmea,  many  of  them  exceedingly 
thick,  which  are  said  U>  contain  abont  half  of  the  retnms  which  the  noble  earl  moves 
for.  Vow,  I  ask,  what  wonld  be  the  advantage  of  prodnoing,  what  wontd  be  the  advan- 
tage of  printing,  for  this  House,  sncb  a  voluminons  return  of  cases  that  have  arisen 
betwern  this  conntry  and  the  United  States  t  I  am  qnite  snre  that  my  noble  friend 
ironld  hardly  think  of  pressiug  a  motion  of  each  a  character.  And  if  there  is  no  advan- 
tage in  it,  there  niay  be  some  disadvantage;  becaase  if  hereafter  there  were  to  be  any 
colnmiMion  on  these  claims,  the  American  gDVemment  would  probably  take  the  evidenoe 
whioh  hnd  been  laid  before  Parliament  as  complete  with  respect  to  them.  They  would 
say:  "There  is  yonr  case.  It  has  been  laid  before  the  Foreign  Office;  it  has  been  pre- 
sented to  Parliament  and  printed,  and  it  is  Impossible  to  go  Myond  it."  If,  therenirB, 
these  oasca  were  printed,  and  a  commission  on  claims  were  hereafter  appointed,  persons 
who  had  claims,  and  who  were  prepared  to  produce  fbrthet  evidence  in  support  of 
them,  might  be  preolnded  from  the  full  benefit  of  that  evidence.  I  cannot,  tnerefore, 
think  tlmt  there  would  be  any  advantage  in  prodncing  this  voluminons  moas  of  papers. 
The  noble  earl  Momed  to  think  that  our  commerce  was  nearly  extinct.  [The  Earl  of 
~  dissented.]    I  took  down  the  noble  earl's  wotds,  aud  he  certainly  said  that 

rce  on  the  southern  coast  of  America  had  been  brought  almost  to  the  verge 
of  extinction.  Now  to  what  do  these  woids  apply!  It  is  known  that  this  trade  of 
blockade-running  bos  been  a  most  proBtabln  bMe,  t^at  grMt  fortnnM  have  been  made 
by  many  persons  m  canying  iton,  and  that  Nasaau  and  some  other  places  bave  swarmed 
with  vessels  which  had  never  previonsly  been  seen  tn  those  potts.  That  a  great  nnm- 
ber  of  vessels  have  been  stopped  by  iiie  American  cruisers  I  readily  sdmiL  The  noble 
earl  says  that  the  Jadgos  of  the  prize  conrte  In  the  United  St^tos  have  given  decisions 
some  of  which  are  not  based  upon  principles  of  international  law.  Now  I  say  here, 
what  I  have  &«qnently  hod  occasion  to  say  before,  that  we  are  bound  in  the  first  instance 
to  accept  these  decisions ;  and  1  think  the  complaint*  which  have  been  made  very 
often  arise,  and  naturally  arise,  finm  ignorance  of  the  principles  of  Intematioiial  law, 
as  laid  down  by  Lord  StoweU  and  other  great  jnrtsts  in  this  conntry.  It  has  Iraen 
many  times  complained  of  that  a  vessel  hound  from  this  country  to  Nassau  should  be 
captured  on  her  voyaKe  while  upon  the  high  seas,  and  should  be  sent  for  adjudication 
before  an  American  prize  court.  Evidently  the  persons  who  make  that  complaint  think 
it  qnite  Hufilcient  If  the  nominal  deitination  was  Hassan,  and  do  not  take  into  consid- 
eration the  circumstance  that,  if  Nassau  was  not  the  ultimate  destination,  but  it  w«s 
merelvnieont  that  the  vessel  should  touch  at  Nassau,  and  then,  wjthont  transshipment. 


le  result  is  that  many  of  the  persons  who  have  employed  their  capital  i:.  

manner  are  severe  snfFerers.  With  regard  to  the  Saxon,  we  were  advised  that  that 
vessel  was  taken,  not  in  British,  bnt  in  foreign  wateis.  The  noble  earl  says  that  the 
law  officers  of  the  Crown  must  have  been  completely  wrong,  booanee  it  was  quite  snffl- 
■     '  -  ^    '  ■  "  a  he» 


British  poasession.  Now  I  do  not  think  that  w 

walogooB  cose.    Suppose  that  ou  the  coi  ..  „   

island ;  it  wonld  not  Ira  aaffioient  to  prevent  the  capture  by  the 


Suppose  that  ou  the  coast  of  Africa  a  slaver  was  taken  by  oi 


statement  that  the  governor  of  the  neighboring  French  or  Poctornese  settlement  hod 
dedared  that  island  to  heking  to  Fronee  or  PortngoL  We  should  mv  at  once,  "  Have 
the  Fnmch  snd  Fortognese  govemmsBts  confirmed  the  dedUrationF  and  if  they  hod 


not,  we  shonid  hesitate  to  acknowledge  that  the  ishind  belonged  to  either  c 
The  argnment  which  we  shonid  nse  onnelvea  we  ongbt  to  aoeept  from  another  nation ; 
and  acting,  therefore,  on  the  opinion  of  the  law  ofBoers  of  the  Crown,  I  did  not  assert 
that  this  vessel  had  been  wronf^olly  captared.  What  was  atBrmed  by  the  American  cap- 
tors was,  that  the  Saxon  had  received  from  the  Alabama  and  Hie  Tuscaloosa  part  ot 
the  spoil  which  they  had  takea  from  Ameriean  veesris.  The  tuMo  earl  refers  to  what 
appears  to  ns,  if  the  information  we  have  received  be  aMHiTate,  to  he  tJie  wanton  and 
borbarouB  murder  of  the  mate  of  the  Saxou.    All  that  we  oonld  ask  in  sneh  a  ease  was 


S""??;;, 
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that  the  peraon  accosed  of  tbftt  crime  staonld  be  tried,  and  sbonld  be  broaght  na  moa 
B8  powible  befoK  >  trlbontd  in  which  the  cbEurge  conld  be  fairly  examined  into.  That, 
accordingly,  is  the  demand  which  we  made.  The  noble  earl  eaje  it  wae  do  HatiBfootion 
that  the  canlAin  of  the  Vanderbllt  expresaed  bis  regret.  Bnt  I  do  not  liiiow  what 
more  he  could  do.  He  did  not  order  that  the  mate  of  tfae  Saxon  sbonld  be  killed.  Ho 
had  no  concern  in  the  murder,  but  wbun  lie  beard  of  the  occnrrenoe  ho  expreased  his 
te^ret.  He  coold  not  immediately  order  a  trial  and  have  the  man  convicted  and 
execnted. 

The  Earl  of  Carnarvon'.  Did  the  captain  onler  the  man  nnder  arrest  T 

Earl  HtsSKLL,  That  ie  a  point  upon  which  we  have  no  Information.  Bat  cortainly 
I  do  not  tliiuk  it  an  injury  tbat  the  captain  expregsed  his  regret  at  the  occorreuDO.  I 
believe  it  is  stated  in  Uie  newspapera  that  the  man  was  afterwards  put  aoilei  arrest ; 
that  is  only  a  newspaper  report.  With  reKvd  to  the  Taacatoosa,  that  vessel  was  cap- 
tured by  and  WRB  aprizetotlie  Alabama.  The  lawofficeraof  the  Crown  gave  it  as  their 
opinion  tlint  ahe  should  have  been  detained,  and  ordora  were  sent  oat  in  conformity  with 
that  opinion.  She  hoa  now  been  detained,  and  it  wtU  be  for  the  noble  earl  toahow  that 
the  law  oESecra  were  wrong  in  that  opiiiion,  and  that  upon  gronnda  of  pnblio  law 
known  to  himself  her  M^eaty'a  govemmeut  should  have  takeo  another  course.  I  now 
come  to  the  noble  earl's  atatement  with  regard  to  the  Alabama,  aud  I  cannot  sny  how 
much  I  feel  indebted  to  him  for  enabling  nie  to  clear  up  a  miaconoeption  which,  as  it 
has  affected  bis  mind,  may  alao  have  aoected  otbera  in  the  same  way.  Hy  lords,  her 
U^eaty's  gnTcmment  have  always  maintained  that  they  were  in  no  way  respoasible 
for  the  hostilities  agaiuat  the  merchant  atiips  of  the  United  Stalea  committ<<<l  by  the 
Alabama.  We  have  maintained  that  position  from  the  beginning ;  wo  shall  mnintain 
it  to  the  end.  The  noble  earl  aeenia  to  auppoae  that  in  a  letter  of  mine  of  the  2(lth  of 
October  I  admitted  that  these  qneations  would  afterwards  be  referred  to  a  commtSHion. 
My  lorda,  I  admitted  nothing  of  the  kind.  I  stated  then,  as  I  liave  alwoys  atnted,  that 
her  Majtsty's  gnvenimeut  waa  tiot  responsible  for  the  acta  of  the  Alabiuua.  The 
United  States  minister  may  have  in  view  some  kind  of  commission  or  arbitration ;  bnt 
her  Majesty's  government  have  never  consented,  and  never  would  consent,  to  a  com- 
~"""  or  arbitration.  According  to  oil  the  principles  of  international  law,  her 
a  government  are  in  no  way  responsible  for  the  doings  of  the  vessel  referred 
"  '^18  been  a  question  of  a  commission,  but  wo  have  always  thought  that  a 
'onld  be  of  no  use,  l>ecanBe  the  United  Statea  go^^nment  womd  be  aure 
.  D  proiHise  that  the  case  of  the  Alabama  ahould  bo  referred  to  the  commisaion,  and  it 
ia  quite  impossible  that  we  could  consent  to  that.  Therefore  we  have  never  proposed 
what  under  ordinary  circumstances  would  be  a  proper  course ;  we  have  never  proposed 
a  commission  tu  consider  the  respective  claims  of  the  sabjccte  of  each  country,  and 
which  the  United  States  government  Intimated  they  were  ready  to  aaree  to,  because 
we  knew  that  it  wonld  be  proposed  to  include  the  case  of  the  Alabama,  which  we 
wore  determined  not  to  consent  to.  I  aay,  therefore,  the  government  may  well  await 
the  time  when  a  calm  consideration  of  the  principles  involved  in  the  case  of  the 
Alabama  can  b«  given.  Every  one  Is  aware  that  for  a  long  time  there  has  been  great 
excitoment  in  America  upon  the  subject  of  the  Alabama;  that  she  has  been  called  a 
Britiah  pirate,  and  the  American  nation  bos  been  roused  to  anger  againat  thla  country 
for  the  (loiuga  of  that  veasel.  I  a^  that  when  the  Unit«d  States  government  aay  they  do 
not  wiah  to  preea  that  qnestion  nirthor  now,  it  Is  fair  to  believe  that  a  time  may  come 
when  the  United  States  government,  considering  all  the  precedents  laid  down  by  their 
own  jndgea  aa  well  aa  by  Britiah  Judges,  will  be  aatiatied  that  they  have  uo  claim 
against  this  country  on  account  of  the  Alabama.  Uy  expression  was  not  intended  to 
convey  the  notion  that  the  British  government  wonld  change  their  minds,  bnt  that  the 
United  States  government  would  change  theirs  when  the  excitement  of  the  moment 
had  passed  away.    Therefore  I  go  on  to  aay: 

"The  British  government  mnat  decline  to  be'reapODSible  for  the  act«  of  nartiea  who 
fit  out  a  seaming  merchant  ship,  eeud  her  to  a  port  or  to  waters  far  from  tlio  jurisdic- 
tion of  Britiah  courta,  and  there  commission,  equip,  and  mau  her  ns  >  vessel  of  war." 

And  I  further  say,  that  if  "An  admitted  principle  was  thoa  made  elastic  to  meet  a 
particular  pase,  the  trade  of  ship-bnilding  in  this  conntry  would  be  aerionaly  embar- 

The  noble  earl,  in  a  manner  nnacconntable  to  me — fbr  it  never  firom  the  time 
I  wrote  that  letter  until  now  occurred  to  me  that  anch  a  meaning  could  be  applied  to 
it,  and  that  it  could  be  underatood  aa  admitting  a  future  examination  of  thia  coae — 
the  noble  e)irl  aays  it  ia  doairable  that  these  casea  should  not  be  kept  open,  but  that 
they  shonld  be  settled  at  once.  I  quite  agree  with  him  that  they  ought  to  be  settled 
at  once,  if  Uiere  la  any  amicable  way  in  which  they  can  be  aettled.  The  American 
n>vemment  saya,  "  We  have  a  clear  and  undonbted  case  for  reparation  on  account  of 
Uie  Alabama."  We  say,  "We  have  a  clear  and  nndonbted  case  for  reAiaiug  reparation 
in  the  case  of  the  Alabama."  Who  ia  to  be  the  arbitrator,  nnless  we  resort  to  that 
method  of  arbitration  which  the  noble  earl  thinks  I  agree  to  f  In  no  way  can  thia 
question  be  settled,  nnleoa  the  United  States  shonld  puah  ns  to  the  verge  of  war  for 


526  CLADfB  AOkmST  Q&EMT  SSTtAm. 

the  purpose  of  getting  this  qneetton  aettled.    The  United  8t«tM  goreniment  any,  "We 
Lave  B  good  cttte,  bnt  ve  are  ready  to  keep  it  in  abeyance,  and  to  continue  on  tenna 


of  amity  and  friendly  relationa  with  Great  Britain,  If  Gieat  Britain  wilt  consent  ti: 
BO,"   Amltosny,  "We  will  not  ogree  to  anything  of  thesort.    Why  do  tou  not  niako  war 
npon  nal    Why  nut  push  your  olaimB  to  the  ntmoat  extremity  f*    That  is  tlie  case  of 


the  noble  earl.  He  saya  it  is  deBirat>lo  to  have  theae  questions  settled,  uud  not  tA  hare 
them  iiangtng  over  ua.  It  is  desirable  indued;  but  Iiow  is  it  to  be  done  wliilo  t)ie 
positions  of  the  two  countries  are  so  eutirely  opposed  t  I  have  bad  tlio  good  fortune,  in 
eon)acaaea,tobringtoananiicab1eterminatjon  matters  which  had  lung  been  causes  of dis- 
-pnte  between  this  country  aud  the  United  States.  For  many  years  there  was  a  dispute 
pending  npon  the  question  of  the  Moequito  Shore  andof  the  ttay  Island.  The  President 
of  the  Uuited  Stales  said  at  the  time,  "  If  this  be  the  only  question  of  (liflviTeuce,"  as  I 
believe  it  was  until  the  Becession  occnrred;  "  if  this  be  the  only  qnestinn  uf  difference  we 
have  with  the  government  of  Great  Britain,  let  ua  eudeavor  to  settle  it."  I  for  my 
part  was  quite  ready  to  make  cauceBsiuns  of  what  might  be  considered  fair  claims  on 
the  part  of  the  Britifih  government  in  order  to  settle  the  dispute,  aud  happily  I  was 
enabled  to  make  a  treaty  which  put  on  end  to  that  dispute.  There  was  auolher  qnee- 
tian  which  arose  since  the  Asbburton  treaty,  and  which  went  on  for  some  years, 
respecting  the  Hudson's  Bay  Company,  and  that  dispute  it  wss  ^recd  to  refer  to 
arbilralioii,  and  a  convention  has  been  mode  for  that  puipose.  So  lam  by  no  means 
indiupoited  to  settle  these  questions,  .which,  as  the  noble  earl  tmly  says,  ought  not  to 
bekeptopeu  if  they  can  be  settled.  Thereis  also  the  question  of  the  island  of  San  Juan, 
adjoining  Yaiicouver's  island,  and  in  that  question  also  I  proposed  an  arbitration, 
wuioh  proposal  has  been  for  some  time  under  the  consideration  of  the  Uuited  States 

fovemmeut.  That  government  thought  the  Senate  conld  not  offnM  to  arbitration,  bnt 
trust  there  will  be  an  agreement  upon  that  question  also.  I  think  it  would  be  mncb 
better  that  the  question  relating  to  the  Island  of  San  Jnan  should  be  decided  by  an 
nibltratoT  than  that  it  should  remain  a  cause  of  dispute  between  the  two  countries. 
Refeiriug  again  to  the  Alabama,  the  noble  earl  seems  to  be  much  shocked  because  I 
said  that  tbat  cose  was  a  scandal  and  in  some  sense  a  reproach  npou  British  law.  I 
say  that  here,  as  I  said  it  in  that  despatch.  I  do  consider  that,  having  psssed  a  law 
to  prevent  the  enlistmeut  of  her  Msjeety's  subjects  in  the  service  of  a  foreign  power, 
to  prevent  the  fitting  nnt  or  equipping,  within  her  Majesty's  dominions,  of  vessels  for 
\varlike  porpoeca  nitlmut  her  MHjestv"a  sauctian ;  I  say  tbat,  having  naSHed  mch  a  law 
In  the  year  I8I9,  it  it  a  scandal  and  a  reprnach  that  one  of  the  belligerents  in  this 
American  contest  has  been  enabled,  at  the  order  of  the  confederate  goveruluent,  to  fit 
ont  a  vessel  at  Liverpool  in  such  a  way  that  slie  was  capable  of  being  m.ide  a  vessel 


of  war;  that,  after  going  to  another  port  in  her  Majesty's  dominions  to  ship  a  partioE 

'  ^er  crew,  she  proceeded  to  a  port  in  neutral  territory,  and  there  oompletei'  ' 

IT  and  equipment  as  a  vessel  of  war,  so  tllat  she  has  since  been  able  to  captur 


destroy  innocent  mei'chant  veeaels  belonging  to  the  other  belligerent.  Having  been 
thus  equipped  by  an  uvution  of  the  law,  1  say  it  is  a  scandal  to  out  law  that  we  should 
not  bo  able  to  prevent  such  belligerent  operations.  I  venture  to  say  so  much,  bccaase 
at  the  Foreign  OfBce  I  feel  this  to  be  very  inconvenient.  If  you  choose  to  say,  as  jou 
might  have  said  in  former  times,  "  Let  vessels  bo  fitted  ont  and  sold ;  let  a  vessel  go  to 
Charleston,  and  there  be  sold  to  any  agcut  of  the  confederate  government,"  I  could 
understand  ancli  a  state  of  things.  But  if  we  bnve  a  law  Ut  prevent  the  fitting  out  of 
warlike  vessels,  without  tlie  license  of  bor  Miyesty,  I  do  say  this  case  of  the  .^bama 
is  a  scandal  and  a  ruproacb.  A  very  learned  judge  has  said  that  we  might  drive,  not 
a  coach  and  six,  bnt  a  whole  fleet  uf  sbiiis  through  that  act  of  Forlianient.  If  that 
be  a  correct  deacrtntion  of  onr  law,  then  I  say  we  ought  to  have  the  law  made  more 
cleBT  and  intelligible.  This  law  was  Baid  to  be  passed  to  secure  the  peace  and  welfiire 
of  this  nation,  and  I  trust  it  may  be  found  in  the  end  sufScient  for  that  purpose.  I 
say,  however,  tiiat  while  the  law  remains  in  Its  present  state  ita  purpose  is  obviously 
defeated,  and  its  enactments  made  of  no  effect  by  British  Bobjects  who  defy  tlie 
Queen's  proclamation  of  neutrality.  To  these  observationa  I  will  only  add,  that,  if  the 
noble  earl  wishea  for  ony  other  paper  rolating  to  the  Alabama — I  believe  there  is  only 
one — I  ahould  be  wUliug  to  givo  it ;  bnt  as  to  the  folio  volume  of  papers  to  which! 
have  before  referred,  I  hope  the  noble  earl  will  not  press  for  their  production. 

The  Eabl  of  Carnakvom  said  he  had  already  explained  that  he  did  not  wish  for  the 
correspondenoe  im  tzlmso,  bnt  would  be  sntiened  with  short  summaries  of  each  cose, 


containing  auch  dettms  as  names,  dotes,  aud  amounts  of  claims.  There  would  surely 
be  no  difficulty  in  producing  audi  information.  With  regard  to  the  interpretation  he 
had  pnt  on  the  language  of  the  noble  earl,  he  thought  their  lordships  would  agree  that 
he  bad  been  not  nunaturally  misled,  and  was  justified  in  asking  further  explanation. 
Be  accented,  however,  the  explanation  the  noble  earl  had  given  mm,  and  he  ri^oiced  to 
receive  it.  He  hoped  there  would  be  no  objection  on  the  part  of  the  noble  earl  to  pro- 
duce the  papers  in  the  case  of  the  Saxon.  That  transaction  had  occurred  between  five 
and  six  months  ago,  and  the  negotiations  in  that  case  must  be  nearly  complete.  It 
was  moat  important  that  Parliament  shonld  know  precisely  tiie  position  in  which  it 
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stood  in  reference  to  such  raattera ;  and  when  the  noble  earl  cli«Ueiiged  him  to  prove 
his  oaae,  oltliaagh  fae  -naa  qnite  read^  to  take  np  Ms  challenge,  he  could  not  ao  bo 
tmlass  the  noble  earl  snpplled  him  with  the  mat^als.  He  ehoiild  onlv  fluther  pieea 
for  a  coTiT  of  tlie  inBtmctions  which  were  sent  ont  to  the  colonial  autiionttee  at  the 
Cape  of  Good  Hope,  and  on  which  thef  had  acted  in  the  case  of  the  Tnscalooeo.  He 
hoped  there  \rtinld  be  no  objection  to  give  a  copy  of  tfaeee  instmctions. 

EiM.  RusSBu:.  said  that  he  should  have  no  otyection  t4i  the  modan  of  the  noble  earl, 
OD  the  understanding  that  names,  dates,  and  other  details  of  that  kind  only  were  tu 
be  given.  With  regard  to  the  papers  connectad  with  the  caae  of  the  Saxon,  he  was 
quiM  ready  t^  prodnce  them,  if  the  noble  earl  would  move  for  them. 

The  flARi.  ov  Carnarvon  then  moved  for  the  oonespondenoe  or  extracts  relative  to  the 
capture  of  the  Saxon,  and  for  copy  of  instmotiouB  to  the  colonial  authorities  relative 
to  the  detention  of  the  Tnscaloosa. 

Earl  Bussbll  said  it  wonld  be  necessary  to  commnnicato  with  the  oolooial  office  in 
rosard  to  the  instmctions  to  the  authorities  at  the  Cape. 

AddreaS'fDr  "Ketom  of  claims  made  by  British  sut^eots  upon  the  United  States  gov 
emment,  sustained  either  in  person  or  property  since  tiie  secession  of  the  Bonthem 
States,  specifying  how  and  the  grounds  on  which  such  claims  have  been  disposed  oL" 
Also,  "  Correspondence,  or  extracts  from  corrapondence,  relative  to  the  capture  of  the 
Saxon  by  the  United  States  ship  Yanderbitt."  And^also,  "Copy  of  instraotiona  to  the 
colonial  authorities  relative  to  the  detention  of  the  Tnaoalooaa. 

Motion  agreed  to. 

House  a^oumed  at  a  quarter  past  six  o'clock, 

34  A  0 — TOI-  V 
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DEBATES  IN  THE   HOUSE   OP   LORDS   OF   APRUi   26,   1864, 

AND  THE  HOUSE  OF  COMMONS  OF  APRIL  28,  1864,. 

IN  RELATION  TO  THE  DETENTION  BY  THE 

BRITISH  AUTHORITIES  AT   SIMON'S 

BAT,  CAPE  OP  GOOD   HOPE, 

OF  THE  TUSCALOOSA, 

AT  THAT  PORT.* 

IFrom  Huuud'l  Parlbmsntory  Dcbfttw,  itH.  1T1.  pages  ISU-lflll.) 

House  op  Lobdb,  April  86,  1864. 


Lord  Chelhbfobd,  in  rUiiig  to  coll  the  attention  ft  ttie  Honw  to  the  BtstemeDt  of 
tbeTiew■afhetM^]e«ty'B  government  w  to  the  mode  of  dealing -with  prizes  broaght  by 
the  belligerent  poweri  of  America  within  the  dominious  of  her  U^Mty,  cont-aineid  lu 
the  correspondenoe  respecting  the  TuBcaloosa,  which  haa  been  presented  to  the  Honte, 
said  that  the  Bnbject  was  of  sach  great  importance  that  he  wonld  not  apologize  for 
inbmitting  it  to  tba  attention  of  their  lordshipa.  In  the  deplorable  war  which  had 
been  so  long  raging  oa  the  other  aide  of  the  AtWtic  both  betlij;;erent«  had  shown  them- 
aelvea  so  extremely  sensitive  as  to  the  conduct  of  thia  country,  that  it  was  necessary 
for  the  government  ta  be  extremely  careful  not  to  exceed  the  strict  limit  of  neutnu 
riebts  and  oblintlon*,  and  ttt  do  nothing  not  atrictly  in  conformity  with  the  principles 
,  ffr  international  law,  In  the  papers  laid  on  the  table  of  the  House  under  tbe  title  of 
"Correspondence  respecting  the  Tuscalooaa,"  he  found  some  instructions  isaned  by 
tho  government  with  respect  to  the  mode  of  dealing  with  prises  bronght  by  the 
belligerents  into  porta  belonging  to  this  country,  which  appeared  to  htm  so  mnch 
at  variance  with  principle, and  policy,  and  which,  If  acted  npon,  seemed  so  likely 
to  lead  to  nnpleasant  consequences,  that  he  felt  bound  to  present  to  their  lordships  hu 
views  on  the  matter  for  their  lordebips'  careful  consideration  or  necessaiy  correction. 
At  the  commencement  of  the  present  auhappy  war  in  America  her  Majesty  was  advised 
t«  iasne  a  proclamation  interdicting  the  armed  shipa  of  both  cnntRnding  parties  ftnm 
coining  with  their  prizes  Into  the  ports,  harbor*,  and  itjadst^ads  of  the  United  Kingdom, 
or  of  any  of  the  British  ooloniea  and  possessions.  This  he  thought  a,  wise  precaution,  and 
perfectly  consistent  with  our  neutral  character.  The  writers  on  intomational  law  laid 
ft  down  that  although  it  was  not  a  violatiun  of  neutrality  for  a  belligerent  to  bring  her 
prizes  into  a  neutru  port,  and  even  to  dispose  nf  ttiem  there,  yet  uiey  all  added  that 
the  nentral  might  refuse  that  privilege,  provided  tbe  refusal  extended  to  botli  parties. 
No  fault,  therefore,  was  to  be  found  with  the  proclamation,  and  the  only  consideration 
was  as  to  the  proper  coune  of  piticeeding  in  cose  the  prohibition  should  be  disregarded. 
Tbe  Toscaloosa  was  originally  a  federal  vessel  named  the  Conrad;  on  the  21st  of  June 
last  ahe  was  off  the  coast  of  Brazil  with  a  cargo  of  wool,  and  was  there  captured  by  the 
treU-known  confederate  cruiser  the  Alabama.  The  captors  put  some  guns  on  board, 
placed  in  her  a  lientenant  of  tbe  confederate  navy  and  t«n  men,  and  changing  her  name 
to  the  Tnacaloosa,  employed  her  as  a  tender  of  the  Alabama.  The  two  vesselB  were  in 
company  at  the  Cape  of  Giood  Hope  in  the  beginning  of  Angust,  and  Captain  Semmes 
ord^^  the  Tuscaloosa  to  Bimon^s  Bay,  for  the  paipoee  oi  obtaining  provisions  and 
nndergolng  some  slight  repairs.  She  arrived  off  Simon's  Bay  on  the  7th  of  Angtut. 
Tbe  aomiisl  npon  the  station.  Sir  Baldwin  Walker,  who  hod  heard  something  of  the 
previous  hiatoiv  of  the  Tuscaloosa,  donbted  whether  she  could  properly  be  considered 
as  the  tender  of  the  Alabama,  whether  she  did  not  retain  her  prevlons  character  of  an 
uncondemned  prize,  and  therefore  whether  ahe  could  be  admitted  undertheterma  of  hei 
Mi^esty's  proolamation.  Ha  wrote  to  Qovemor  Wodehonse,  and  requested  that  he 
•  imumllMd  with  dlqutah  So.  ns,  from  lb.  Aduu  la  Ur.  Sewwd,  Aiirll  W,  1814,  M  ToL  m,  p.  HU. 
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woald  take  the  opinion  of  the  law-officeis  of  the  Colouy  on  the  sahjeot 


woald  MRe  the  opinion  of  the  iaw-officeTs  of  tne  Colouy  on  the  sabjeot.  The  Kovemor 
ocoordioKly  consulted  the  attorney  senert^  at  the  Cape,  wbOjfoiuiduig  his  bpinfon  upon 
pM8age«  of  international  law  which  w«re  to  be  foanit  in  WheatOD,  and  which  were 
printed  in  the  papers,  and  al»o  npon  a  dispatcii  from  Earl  Buuell  of  the  Slat  of  Jann- 

ary ,  186S,  gave  it  as  big  opinion  that,  by  reason  of  the  ve«sel  liaTimr  been  armed  by  the 
captors,  and  luiving  hod  a  lientenant  and  crew  put  on  board,  the  TiiecslooBa  had  been 
"  set  tbrth  "  OM  B,  yeasel  of  war,  and  might  be  permitted  to  enter  the  bay.  A  commnni- 
cation  to  that  effect  was  maae  to  Sir  BatdniQ  Walker,  who  n'oa  not  qnlte  satisSed 
with  the  opinion  of  the  attorney  general ;  bnt,  of  oonrse,  he  yielded,  and  the  Tuec»- 


loosa  anchored  in  Simon's  Bay  on  the  bth  of  Anrnst  and  remained  there  tlQ  the  15th. 
While  she  was  lyins  at  anchor  there  the  Amanoau  •     .  - 

be  retained  on  behalf  of  tl 


While  she  was  lyins  at  anchor  there  the  Amanoau   consnl  claimed  that  she  shonld 


liearinK  on  the  instmctionB  which  he  nhonld  bring  n  _..   

lordships  that  he  begged  their  special  attention  to  iL  Having  mentioned  that  the 
Tosoaloosa's  tme  name  wee  the  Conrud.  and  that  slie  had  never  been  oondemned  as 
prize  by  any  lawfully  constitnted  admiralty  court,  he  proceeded  to  say : 

"  I  am  well  aware  that  your  government  baa  coneuded  to  the  so-called  Confederate 
Btatea  the  rights  of  belligerents,  and  is  thereby  bound  to  respect  Captain  Semmea'a 
commission  i  bnt  having  refused  to  recognize  the  'oonfedenMy'  as  a  nation,  and  having 
excluded  bis  captures  mim  all  the  ports  of  the  British  empire,  the  captures  necessarily 
revert  to  their  real  owners,  and  arc  forfeitMl  by  Captain  Semmee,  as  Booa.as  they  enter 
a  British  port"— Con-e^jxmdenos,  No.  6,  (1864,}  p.  11. 

Now  the  governor  with  his  attorney  general  seemed  to  have  taken  a  more  correct 
view  of  international  law  than  her  Majesty's  government,  for,  in  reply  to  the  American 
consul,  he  says : 

"  The  governor  is  not  aware,  nor  do  you  refer  him  to  the  provisions  of  international 
law  by  which  captoted  vessels,  ae  soon  as  they  enter  our  neutral  ports,  revert  to  their 
real  owners,  and  are  forfeited  by  their  captors.  But  his  excellency  believes  that  tlie 
claims  of  contending  parties  to  vessels  captured  can  only  be  determined  iu  the  first 
instance  by  the  coorts  of  the  captor's  country." — Corre»pondenoe,  No.  6,  (1864,)  p.  13. 

The  AmerioBD  oodbdI  was  not  satisfied  with  that  reply,  and  wrote  another  letter 
repeatinE  his  claim,  and  repeating  it  in  the  most  extrhordinary  manner.    He  said: 

'  The  Tnscalooea,  being  a  prize,  was  forbidden  to  outer  Simon's  Bay  by  the  Queen's 
nroolamatioD,  and  shonld  have  been  ordered  off  at  once,  bnt  she  was  not  so  ordered. 
Graotlng  that  her  MiHJcsCy's  proclamation  afdrmed  the  right  of  Captain  Semmea  as  a 
'  bell]09rent '  to  take  and  to  hold  prizes  on  the  high  seas,  it  Just  as  emphatically  denied 
his  right  to  hold  them  in  British  ports.  Now,  if  he  could  not  hold  them  in  Simon's 
Bay,  who  else  could  hold  them  except  those  whose  right  to  hold  them  was  antecedent 
to  his,  that  is.  the  ownersT  (p.  12.) 

He  (Lord  Chelmsford)  would  have  said  that  that  claim  was  as  extravagant  as  the 
'  g  was  illogical,  if  be  bad  not  been  checked  by  finding  that  it  had  been  si 


tionedbyher.Mqeety's  government,  apparently  on  the  advice  of  thelaw^offloenof  the 
Crown.  The  governor  sent  a  dispatch  apon  the  subject  to  the  secietaiy  for  theci^ouies, 
and  he  could  not  refer  to  the  noble  doke  who  lately  held  the  secjs  of  the  colonial  office 


withont  flzpieaslng  hU  deep  and  sincere  regret  tWthe  codntrjr  ahoold  be  deprived, 
he  feared,  not  for  a  time  only  of  his  long,  tried,  and  eminent  servlora. 

In  that  dispatch  Governor  Wodehonsc  says  : 

"An  important  question  lias  arisen  in  ooDuectiou  with  the  Alabama,  on  which  it  is 
vei-f  desirable  that  I  should,  as  Boon  aepnioticable.be  made  acquainted  with  tiie  views 
of  her  Majesty's'  coverument.  Captain  Semmes  had  mentioned,  after  his  arrival  in 
port,  that  he  had  left  out«dde  one  or  his  prizes  previously  taken,  the  Tnscalooso,  which 
he  had  equipped  and  Stted  as  a  tender,  and  had  ordered  to  meet  him  in  Simon's  Bay, 
as  she  also  stood  in  need  of  supplies.  When  this  became  known  to  the  naval  comman- 
der-in-chief, he  request«d  me  to  fnnish  him  with  a  legal  opinion ;  and  whether  this 
vessel  could  be  held  to  be  a  ship  of  war  before  she  had  been  formally  oondemned  in  a 

el  eourt,  or  whether  she  must  not  be  held  to  be  still  a  prize,  and,  as  snch,  prohibited 
entering  our  ports.  The  acting  attorney  general,  foonding  his  opinion  on  Earl 
Bussell's  dispatch  to  your  grace  of  de  Slat  of  January,  1862,  and  on  Wheaton's  Inter- 
national Law,  stated  in  substanoe  that  it  was  open  to  Captain  Semmes  to  convert  this 
Tessel  into  a  ship  of  war,  and  that  she  ought  to  be  admitted  into  our  porta  on  that 
ibotiug."— Cbmi^ioNdaice,  No.  6,  (1864,)  p.  5. 

It  was  in  reply  to  that  dispatch  that  the  answer  was  sent  by  her  Majesty's  govern- 
ment, to  whlcti  he  was  about  to  direct  their  lordships'  attention,  and  he  cotud  not  hdp 
thitiTring  that  the  instructions  conveyed  in  it  were  tb.o  teeolt  of  federal  pressure.  He 
onght  not  to  make  that  assertion  without  proof,  but  he  thought  he  was  in  a  position 
to  prove  it,  and  it  would  te  for  their  lordships  to  say  how  far  he  was  sncoesafnl. 
During  the  time  in  which  the  proceedings  to  which  he  had  referred  were  goiuc  on,  a 
very  active  correspondence  was  being  prosecuted  between  the  noble  earl,  the  foreign 
seeretary,  and  .the  American  minister,  npon  the  subject  of  what  Mr.  Adams  called  the 
"depredations"  of  the  Alabuqa,  and  the  dums  of  American  citlienB  to  be  indemnified 
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for  tlip  losses  -which  they  had  enstnlned  by  the  capture  of  their  TMsels  by  UteAlabaniH. 
ThoHeelaimsthenoblDearlof  coni'Se  repudiated,  bnt  Mr.  Adams  mentioned  msDycBnaes 
of  complaint,  and  amongst  them  be  sent  to  tbe  noble  earl  the  extrsordinary  claim  of 
tlie  American  consnl  at  the  Cape,  to  which  he  (Lord  Clietmaford)  had  direct  their  lord- 
ships' attention.  In  the  papers  No.  1,  North  America,  tbe  oorrespondence  respecting 
the  Alabama,  their  lordsliips  would  And  a  dispatch  of  the  noble  earl  of  the  29th  of 
October,  just  six  days  before  the  dispntcb  of  tbe  4th  of  November,  in  which  the  instrnc- 
tions  to  the  governor  were  contained.  The  noble  earl  mentioned  various  matters  of 
complaint  under  three  different  heads,  and  among  others  the  case  of  the  Tuscaloosa, 
and  how  it  had  been  dealt  with  by  tbe  authorities  at  tbe  Cope.    He  said: 

"  As  regorda  tbe  Tnecaloosa,  althongh  ber  Majesty's  (■overnment  -would  have  approved 
the  British  authorities  at  the  Cape  if  they  had  adopt«d  towards  that  vessel  a  eoone 
different  from  fliat  which  was  adopted,  jot  the  question  as  to  the  manner  in  which  a 
Tessel  under  such  circumstaDces  should,  according  to  the  teuor  of  her  MiOeety's  orders, 
be  dealt -with, -was  one  not  altogether  free  frournncertalnty.  Nevertbelesn,  instmctlons 
wUl  be  sent  to  the  British  antborities  at  tbe  Cape  for  tbelr  guidance  in  the  event  of  a 
ainiilnr  case  occurring  hereafter,  and  her  Majesty's  government  hope  that  under  those 

taatn    ■■  ■"  ' -.-..- --  -.-.. ..._...,.         •     , 

to  he 
p.  43. 

Thae,  then,  on  the  2Mt  of  October,  after  a  rather  menacing  oorrespondence  on  th« 
part  of  the  American  minister,  ber  M^estf 's  goveinment  promised  that  inscntctions 
should  be  issued,  and  tbey  were  Issued  six  days  afterwards,  sanctioning  and  odoptinf; 
the  extraordinaiy  claims  made  by  the  American  mii]lst«r.  The  noble  duke  gave  tb« 
following  instruction : 

"  With  regard  to  the  vessel  called  tbe  Tuscaloosa,  I  am  advised  that  this  vessel  did 
^ot  lose  tbe  character  of  a  prire  captured  by  the  AlabamfL  merely  because  she  was,  at 
the  time  of  her  being  brou^t  within  British  waters,  anued  with  two  sroall  rifled  guns, 
In  charge  of  an  officer,  and  manned  -with  a  crew  of  ten  men  from  the  Alabama,  uid 
used  OS  a  tender  to  that  vessel  under  the  authority  of  Captain  Semmes.  It  would 
appear  that  the  Tuscaloosa  is  a  bark  of  500  tons,  captured  by  tbe  Alabama  off  the  coast 
of  Bi-azil  on  the  Slst  of  June  last',  and  brought  into  Simon's  Bay  on  or  before  the  7th  of 
August,  with  heroriginal  cargo  oiwool  (itself,  as  well  OS  the  vessel,  prize)  still  on  board, 
and  with  nothing  to  give  ber  a  warlike  charactA  (so  far  as  is  stated  in  the  papers 
before  me)  except  the  clrcnmstances  already  noticed.  Whether,  in  the  case  of  a  vessd 
duly  commissioned  as  a  ship  of  war,  after  being  made  prise  by  a  belligeient  govem- 
ment,  without  being  fiiBt  brought  infi-apramdia,  or  condemned  by  a  court  of  prize,  the 
chnracter  of  prize,  within  the  meaning  of  her  M^estj's  orders,  would  or  would  not  be 
merged  in  that  of  a  national  ship  of  war,  1  am  not  called  upon  to  explain.  It  is  enough 
to  soy  that  the  citation  fnm  Mr.  Wbeaton's  book  by  your  attorney  general  does  not 
appear  to  me  to  have  any  direct  bearing  upon  the  questioQ,"— CoirrapiMideiice,  No.  6, 
(1984,3  P-  16. 

And -then  the  noble  duke  concluded  as  fblloira: 

''  Tbe  qnestioD  remtuns,  -what  course  ought  ta  have  been  taken  by  tbe  authorities  of 
the  Cape — Ist^  in  order  to  ascertain  whether  this  vessel  was,  as  alleeed  by  the  United 
States  consul,  an  nncondemned  prize,  brought  within  British  waters  in  violation  of  her 
M^uesty's  neutrality;  and  Sd,  what  ought  tu  bare  been  done  if  such  bad  appeared  i«  be 
really  the  &ct.  I  uiink  that  the  allegations  of  tbe  United  States  consul  ought  to  have 
bem  brought  to  the  knowledge  of  Captain  Semnies  while  the  Tnscalooaa  was  atill 
within  Britlsii  waters,  and  that  be  should  have  been  requested  to  state  whether  he  did 
or  did  not  admit  tbe  tacts  to  be  aa  alleged.  He  should  also  bare  been  called  upon 
(unless  the  facia  were  admitted)  to  produce  the  Tuscalooso'e  papers.  If  the  result  of 
these  inijuiries  hod  been  to  prove  that  the  vessel  was  really  an  aocondemned  prize, 
brought  into  Britiah  waters  in  violation  of  her  Mf^esty's  orders,  made  for  the  purpose 
of  maintaining  her  neutraUty,  1  eonsidor  that  the  mode  of  proceeding  in  such  cironm- 
stauces  most  coiisiBt«nt  with  ber  M^esty's  dignity,  and  most  proper  for  the  vindication 
of  her  territorial  rights,  would  have  been  t«  prohibit  the  eiercise  of  auy  fiirther  control 
over  tbe  Tuacalooaa  by  her  captors,  and  to  retain  that  vessel  under  her  Majesty's  oon- 
trol  and  Jurisdiction  until  properlv  reclamed  by  her  original  owners."  (p.  19.) 

These  were  tbo  views  of  her  Hajeetv's  government,  and  the  dUpatcb  having  besn 
sent  to  the  eovemor,  he  found  hiaiself  is  a  situation  of  ereat  embarrassment.  He 
required  ftutner  explanation,  -with  respect  to  the  mode  in  wLioh  he  was  to  act,  and  he 
wrote  ou  the  1Mb  ot  December  as  ibUows: 

"  I  think  it  right  to  take  advantage  of  tbe  first  opportimity  for  representing  to  your 
frmce  tbe  state  of  ttneertainty  tn  wbiob  I  am  placed  by  the  receipt  M  this  communiett- 
tion,  and  for  soliciting  snob  nrther  explanations  as  may  ptevvnt  my  agt^u  &Jltng  into 
error  on  these  malteis." 

He  added: 

"Your  grace  intimates. that  the  citation  from  Wheaton  by  the  acting  attorney  gene- 
ral does  not  appeu  to  hare  any  direct  bearing  upon  the.question.     Yon  wtU  assiuedly 
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believe  that  it  ia  not  from  auy  want  of  lespoot  for  yanr  opinion,  bat  solely  from  a 
desiie  to  avoid  fiitare  error,  that  I  coafeaa  my  ioabilit;  to  undBrataiid  thia  iutiiuatioii, 
or,  in  the  absence  of  instnictioDs  on  that  head,  to  see  in  what  direction  I  am  tii  look 
£br  the  law  bewing  on  the  subject.  The  paragraph  cited  made  no  distinction  between 
a  Teasel  with  cargo  and  avesBel  withont  cargo;  and  your  grace  leaves  me  in  ignorance 
whether  her  ehatactei  would  have  been  changed  if  Captain  Semmes  had  got  nd  of  lUc 
aargo  before  claiming  for  her  adniission  oa  a  ship  of  war.  Certainly,  acts  have  been 
done  by  him  which,  according  to  Wheaton,  constituted  a  'setting  forth  as  a  vessel  of 
war."— Citrrapoiuleww,  No.  6,  {1B64,)  p.  19. 

To  add  to  hie  embarrassments,  the  Tnscalooea,  after  au  obeence  of  four  months, 
Tetomed  on  the  36th  of  December  t«  Simon's  Bay.  Ailmiial  Sir  Baldwin  Walkur 
wiot«  to  the  governor  stating  Hie  course  which  in  his  opinioD  ought  to  be  pnraaod : 

"  As  it  appears  that  this  vessel,  the  Tuscaloosa,  late  fe<Ural  ship  Coarad,  is  an  uncoik- 
demned  pnze,  brought  into  British  waters  in  violation  of  bee  Ui^esty's  orders,  made 
for  the  pnipose  of  maintaining  her  neutrality,  I  therefore  consider  that  she  ought  to 
be  detained  with  the  view  of  her  being  reclaimed  by  Uer  original  owners,  in  accordance 
with  the  opinion  of  the  law  officers  of^he  Crown  forwarded  for  my  guidance,  the  copy 
of  which  I  have  already  transmitted  to  you."   (p.  21.) 

He  could  not  pass  over  the  extraordinary  departure  from  the  usual  course  whioli  thia 
letter  disclosed.  They  had  been  told  in  that  House  over  and  over  again  that  the  opin- 
ions of  the  law  ofBcers  of  the  Crown  wore  eonfldeutial,  and  the  govamment  had  reiwat- 
edly  refused  to  lay  them  upon  tile  table.  The  noble  earl.  {Earl  Kussel,)  when  ^sked  in 
Uie  House  when  it  was  that  the  attorney  geoeral  had  changed  his  opinion  on  the  sub- 
ject of  the  steam  rams,  said, 

"  I  consider  the  opinion  of  the  attorney  general  to  be  a  privilsged  communication, 
and  1  decline  to  answer  the  question.^ 

Yet  it  now  appeared  that  these  confidential  communications  wore  sent  ont  as  iostmctiong 
t«  Admiral  Sir  Baldwin  Walker,  aud  byhim  communicated  to  tbecaptains  of  the  fleet.  If 
they  obtained  snch  publicity  as  that,  he  (Lord  Chelnififord)  could  see  no  reason  for  with- 
holding them  troni  the  House  of  Lords  or  the  House  of  Commons.  The  governor  of 
the  colony  agreed  with  Sir  Baldwin  Walker  that,  iu  conformity  with  instructions  fur- 
nished by  the  government  on  the  4th  of  November,  the  vessel  ought  to  be  detained 
for  the  purpose  of  being  delivered  up  to  her  original  owners ;  and,  accordingly,  she  was 
seized  by  the  colonial  authoritiea.  The  governor  offered  het  to  the  United  States  con- 
sul, who  most  fortnaately  appeared  to  have  some  scmplea  about  receiving  her.  The 
consul  said:' 

"  I  can  institnte  a  proceediog  in  r#M  where  the  rights  of  property  of  fellow-citizens 
are  concerned  without  a  special  procuration  from  tncse  for  whose  benefit  I  act,  but 
cannot  receive  actual  restitution  of  the  re*  in  oontroversey  withont  a  special  author- 
ity." 

If  theconsul  had  not  had  these  scniples,  there  would  have  been  alittle  bill  to  pay  at  the 
present  moment  to  the  captors.  The  stores  and  ammunition  were  taken  out  and  depos- 
ited in  the  dock-yard,  bnt  not  without  an  indignant  proteat  on  the  part  of  tbe  lieuten- 
ant of  the  confederate  navy  who  was  in  command  of  the  Tuscaloosa.    He  said; 

"  In  August  last  the  Tuscaloosa  arrived  in  Simon's  Bay.  She  was  not  only  recognized 
in  the  character  whioh  she  lawfully  claimed  and  still  claims  to  be,  namely,  a  commis- 
sioned ship  of  war  belonging  to  a  belligerent  power,  bnt  was  allowed  to  remain  in  the 
harbor  for  the  period  of  seven  days,  taking  in  supplies  and  effecting  repairs  with  The 
full  knowledge  and  sanction  of  the  authorities.  No  intimation  was  given  that  she 
was  regarded  merely  iu  the  light  of  an  ordinary  prize,  or  (hat  she  was  considered  to  be 
Tiolatlng  the  laws  of  neutrality.  Nor,  when  she  notoriously  left  for  a  cruise  on  active 
service,  was  any  intimation  whatever  conveyed  that  on  hei  retnm  to  tbe  port  of  a 
fKendly  power,  where  she  had  been  received  as  a  luau-of-war,  she  would  be  regarded 
as  a  pnze,  as  a  violator  of  the  Queen's  proclamation  of  neutrality,  and  cousequeuily 
liable  to  seizure.  Misled  by  the  conductF  of  her  Majesty's  government,  I  returned  to 
Simon's  Bay  on  tbe  26th  instant,  in  very  urgent  want  of  repairs  and  supplies ;  to  my 
surprise  the  Tuscalooeaia  now  no  longer  considered  as  a  man-of-war,  andBhehas,by  your 
orders,  as  I  learn,  been  seized  for  the  purpose  of  belug  handed  over  to  the  person  who 
claims  her  on  behalf  of  her  lat«  ownera.  The  character  of  tbe  vessel,  namely,  thai  of 
a  lawful  commissioned  man-of-war  of  the  Confederate  States  of  America,  has  not  bKU 
altered  since  her  first  arrival  in  Simon's  Bay,  and  she,  having  been  once  fully  recog- 
nized by  the  British  authorities  in  oosuuand  iu  this  colony,  and  no  notice  or  waruing 
of  change  of  opinion  or  of  friendly  feollog  having  been  communicated  by  public  noti- 
fication or  otherwise,  I  was  entitled  to  expect  to  be  again  permitt-ed  to  enter  Siiuun's 
Bay  without  molestatiou.  In  perfect  gooil  iaitU  I  returned  to  Simon's  Bay  for  mere 
necessaries,  and  in  all  honor  and  good  faith  in  return  I  should,  on  change  of  opinion  or 
of  policy  on  the  part  of  the  British  authorities,  have  been  desired  to  Jeave  tbe  port  again. 
But,  by  the  conrse  of  proceedings  taken,  J  have  l»on  (supposing  the  view  uow  taken 
by  your  excellency's  government  to  he  correct)  first  misled  and  next  entrapped.  My 
position,  and  the  character  of  my  ship,  will  looatoertaiuly  be  vindicated  by  my  govern- 
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ment.    I  Eun  powerteas  to  resist  the  Ekdront  offered  to  the  Coufederate  Statea  of  Amer- 
ica liy  yeur  excellency's  condact  and  proceed iogtk"^ — Corrapondence,  So.  6,  (1861,)  p.  23. 
In  due  coaiBe  tbe  govemor  couimniiicAted  to  the  secretary  of  itate  for  colonial 
stt'airs,  the  seizure  of  the  Tusoaloosa.     In  a  dispatcti  dated  the  tlth  of  January,  he 

"  I  very  luncli  reerat  having  to  acquaint  vonr  grace  that  tbe  confederate  piiie  ves- 
sel the  Tuscaloosa  has  again  enterod  Simon's  Bay,  and  tiiat  the  uaral  conunander-in- 
chief  and  myself  Lave  come  to  the  conclneion  that,  in  obedience  to  the  ordera  trans- 
mitted to  hie  excellency  by  the  admiralty,  imd  to  me  by  yonr  grace's  dispatch  of  the 
4tb  November  last,  it  n-as  oor  duty  to  take  posseuion  of  the  vessel,  and  to  hold  her 
until  properly  olaimod  by  her  origioal  ownerij.  Tbe  admiral  therefore  sent  an  ofBcer 
with  a  part;  of  men  from  the  flag-shi[i  to  talce  charge  of  her,  and  to  deliver  to  her  oom- 
mander  a  letter  in  eiplnnation  of  the  act.  Copies  of  hie  pTote«t,  addressed  to  me,  and 
of  ray  reply,  are  enclosed.  He  not  nnnatnrally  eoraplains  of  haTing  lioeii  now  seized 
after  be  bad,  on  the  previous  occasion,  been  recognized  as  a  ship  of  war.  But  this  ia 
manifestly  nothing  more  than  the  inevitable  result  of  the  overruling  by  her  Mi^esty'a 
gnvemment  of  tbe  conclusion  arrived  at  on  tbe  previous  occasion  by  its  anrbordlnate 
offlcer."— Comapondenw,  No.  6,  (1364,)  n.  25. 

By  a  dispatch  dated  the  4tb  of  Marcb,  the  governor  was  <1irect«d  by  tbe  noble  duke, 
the  secretary  of  stAte,  to  delivitr  bacli  the  Tuscalousa  to  the  lieutenant  who  commanded 
her,  the  reasons  for  so  doio^  being  promised  to  be  commnuicated  to  him  in  a  mbse- 
quent  dispatch.  Now,  the  instructious  sent  out  on  the  4th  of  November  were  rather 
right  or  wrong.  If  they  were  wrong,  her  Mt^esty's  goTotniQent  ought  not  to  have 
b^n  satisfied  by  merely  ordering  that  the  vessel  shoald  be  restored — they  need  hava 
felt  no  humiliation  in  admitting  their  error  and  making  an  apology,  and  it  wonld  fur- 
ther have  bean  a  generous  act  to  which  the  confederates  are  entirely  nuaconstomed. 
If  the  instructions  were  right,  let  their  I<ird8hips  see  the  position  in  which  the  gov- 
ernment placed  itself  by  the  oiiler  to  deliver  back  the  vesseU  By  the  seizure  of  the 
vessel  under  the  instructions  the  original  ownera  had  been  remitted  to  their  righta, 
and  the  government  ought  not  to  have  ordered  her  to  begiveubaek  to  theconfedeistea 
without  the  consent  of  the  owners.  The  fact  was,  ber  Miyesty's  government  did  not 
like  to  admit  the;  were  wrong,  aud  could  not  assert  that  tbey  were  right ;  and,  there- 
fore, in  the  dispatch  communicating  the  reasons  why  the  Tuscaloosa  was  to  be  restored 
they  took  a  coarse  which  was  always  an  indication  of  wealtuess — they  made  the  Tus- 
caloosa a  special  cose.    The  announcement  was  conveyed  in  these  terms : 

"  I  have  now  to  explain  that  this  decision  was  not  fouuded  on  any  general  principle 
respecting  the  treatment  of  prizes  captured  by  the  cruisers  of  either  belligerent,  but  on 
the  peoubar  oircumatances  of  the  case.  The  Tuscaloosa  was  allowed  to  enter  the  port 
of  Cape  Town  and  to  depart,  the  instructions  of  the  4tfa  of  November  not  having 
arrived  at  the  Cape  before  her  departure.  Tbe  captain  of  the  Alabama  was  thoa 
entitled  to  assume  that  he  might  equally  bring  her  a  second  time  into  the  same  harbor, 
and  it  becomes  unnecessary  to  discuss  whether,  on  her  return  to  the  Cape,  the  Tusca- 
loosa still  retained  the  character  of  a  prize,  or  whether  she  had  lost  that  character  and 
had  assumed  that  of  an  armed  tender  to  the  Alabama,  and  whether  that  new  character, 
if  properly  established  and  admitted,  would  have  entitled  her  to  the  same  privilege  oi 
adiuissioQ  which  might  be  accorded  to  ber  captor,  the  Alaljama." — CorremondtMt,  No.  6, 
(1864,)  p.  31. 

So  ended  the  history  of  the  Tuscaloosa.  That  the  government  were  wrong  In  aetztng 
that  vessel,  land  that  tbey  were  right  inreBtorinKbeT,he  was  willing  to  concede;  and  u 
that  were  an  individual  case  iu  WQich  no  general  prinoiple  was  involved  he  should  dis- 
miss it  without  any  further  observations.  But  the  instructions  issued  on  the  4tb  of  Ho- 
vemljer  hod  never  to  his  knowledge  been  recalled,  their  impFopriaty  had  never  been  ao- 
knowledged;  and,  therefore,  he  desired  to  point  out  what  in  his  view  formed  the  error  and 
illegality  of  those  instrnctions.  He  said,  and  he  challenged  contradiction  of  the  state- 
ment, that  no  writer  on  international  law  bid  laid  down  the  doctrine  that  a  neutral . 
which  had  prevented  a  belligerent  from  bringing  priies  into  her  ports  had  any  right 
whatever,  if  that  prohibition  wna  disregarded,  to  seize  the  prize  and  to  restore  her  toher 
original  ownera.  All  that  the  neutral  had  a  right  to  do  in  such  a  case  was  to  order  the  vea- 
selaway ;  and  if  aherefosed  to  go,  the  neutral  might  use  force  (or  the  purpose  of  urging 
her  departure.    By  the  mles  of  international  law  the  moment  a  capture  tAkes  place  the 

Sroperty,  as  between  belligerents,  is  vested  in  the  captora,  and  therefore  a  neutral 
euliug  with  tho  property  in  the  way  proposed  by  her  M^eety's  government  would  be 
taking  the  property  of  one  of  the  bolligerenta  and  giving  it  to  tbe  other.  A  neutral 
has  no  right  whatever  to  entot  into  the  consideration  of  the  validity  of  prizes  brought 
into  its  waters.  The  capture  may  have  been  invalid  and  illegal,  but  the  nentiol  has 
no  right  to  raise  the  question.  There  were  only  certain  cases  in  which  the  neutral 
might  and  onght  to  inquire,  and  those  were  exceptions  very  strongly  establishing  the 
rule.  Where  a  vessel  is  seized  by  a  belligerent  within  neutral  waters,  a  violation  of 
neutrality  takes  plaoe.  and  it  is  not  only  the  right,  bnt  the  duty,  of  the  neutral  to 
restore  the  vecsel  to  its  original  owners,  because  the  captnres  are  illegal  and  void,  and 
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tliere  uever  waa  a  momeDt  at  which  the  vessel  was  legally  a  prize.    Bnt  that  mle  ci 


,  'e  of 

aix  montlia  from  the  time  of  her  oapture,  came  into  neutral  waters.  So  it  ia  held  that 
a  neutral  may  exercise  the  anthonty  of  seizing  prizes  brought  into  its  wat«ra,  and  of 
returning  them  where  the  property  iif  its  subjects  lias  been  illegally  cftpturud  and  after- 
wards brought  into  its  porta ;  the  extroordiaary  reason  nnon  which  bis  right  Is 
foanded  being  that  it  is  compensation  for  the  aaylum  afforded.  But  lie  repeated  that 
no  anthority  was  to  be  found  for  the  propoettion  that  nentrals  were  entitled  to  deal 
with  prii-«a  brought  into  their  waters  m  toe  manner  in  which  her  Mt^Jasty's  government 
liod  dealt  with  the'  Tuscaloosa.  It  wonlrt,  no  doubt,  be  uived  by  the  government 
that  the  bringing  of  a  prize  into  neutral  wutera,  contrary  to  the  prohibition  contained 
in  the  proclamatian,  was  a  violation  of  nentraiify.  But  with  this  view,  taking  the 
plain  nieaniug  of  the  words  "  violation  of  nentraHty,"  he  could  not  asree.  He  con- 
tended that  tbo  instractions  isaued  by  her  Majesty's  goTemment  were. wholly  improper 
and  illegal;  he  preanined  they  had  not  been  confln^  to  the  governor  of  the  Cape  of 
Oood  Hope,  but  had  been  sent  around  to  all  our  colonial  poaBOBBionB.  At  the  very 
._..     ,     _   .....        .       , ._j_,... .,._.......,  ,jg^gj.._._._L_j.. ,__.. 


it  when  lie  was  addressing  their  lordshipa  it  might  he  that  prizes  hod  been  seized 
in  Hume  of  nur  colonies  and  delivered  np  by  the  different  local  governors  either  to  the 
confederates  or  the  federals.  If  the  prize  improperly  seized  under  the  instmcttons  of  the 
government  belongoil  to  the  federals,  he  could  anticipate  fnlly  well  what  would  hap- 
pen— strong  remonatrauces  and  high-toned  menaces  on  one  side,  Bubmission,  apology,  res- 
toration, and,  perhaps,  oompcnHstion.  on  the  other.  Should  the  prize  taken  be  froai 
the  confederates,  the  remonstrances  might  be  equally  loud,  bnt  they  would  not  be  so 
much  regarded.  HoBtoration,  as  Dhown  by  the  present  case,  might  he  necessary,  bnt  it 
wontd  be  restoration  unaccompanied  by  any  apology;  it  would  be  mere  restoration, 
and  nothing  more.  VChicltever  alternative  happened,  the  position  of  the  British  nation 
would  not  be  very  dignified.  He  trusted  that  in  the  reply  about  to  be  made  by  her 
Mafeaty's  government  lie  should  hear  either  that  the  propositions  which  he  had  ventured 
to^y  down  were  capable  of  refutation,  or  that  the  inBtraotionsissaedbv  the  government 
had  been  recalled  or  were  about  to  be  recalled.  In  either  event,  he  shonLd  feel  that  he 
had  not  provoked  the  diocasaion  in  vain. 

E&RL  RuasELU  My  lords,  the  noble  and  learned  lord  has,  no  doubt,  btooght  a  very 
serious  question  under  your  lordship's  consideration.  At  the  same  time,  it  most  ie 
recollected  that  all  these  applications  of  the  principles  of  international  law  to  the  con- 
test between  the  federals  and  so^^tyled  Coafederate  States  have  to  be  made  under 
very  exceptional  circumstances.  It  has  been  usaal  for  a  power  carrying  on  war  npon 
the  eeas  to  possess  porta  of  its  own  in  which  vessels  are  built,  equipped,  and  fitted,  and 
from  which  they  iasne,  to  which  they  bring  their  prizes,  and  in  which  those  prizes, 
when  brought  before  a  court,  are  either  condemned  or  restored.  But  it  so  happens 
that  in  this  conflict  the  Confederate  States  have  no  ports  except  those  of  the  Mersey  and 
the  Clyde,  from  which  they  fit  out  ships  to  cruise  against  the  federals ;  and  having  no 
ports'to  which  to  bring  their  prizes,  they  are  obliged  to  bum  them  upon  the  liig^  seas. 
It  is  natural,  under  these  circumstances,  that  the  confederate  oCficers  and  cnnnderatc 
authorities  should  somewhat  resent  the  orders  of  her  Majesty,  of  which  the  noble  and 
learned  lord  was  pleased  to  approve,  and  should  endeavor  to  evade  their  operation. 
These  orders,  as  your  lordships  are  aware,  were  that  no  prizes  made  by  either  belliger- 
ent should  ho  brought  into  the  ports  of  the  United  Kingdom,  or  of  her  Miyeaty^  poa- 
sesaions  abroad.  It  thus  became  very  difficult  for  the  confederatea  to  determine  what 
they  should  do  with  their  prizes.  The  Tuscaloosa,  so  called,  was  brought  into  the  port' 
of  the  Cape  of  Good  Hope.  The  noble  and  learned  lord  passed  over  with  little  more 
than  a  depreciatory  notice  the  reports  of  the  naval  offlceis  npon  that  station.  For  my  part, 
I  have  found  tliatthe  officers  ofberM^esty'snaval  service,  being  bound  to  apply  the  law 
of  nations  according  to  the  rules  with  whicli  they  are  furnished,  and  the  books  which 
they  have  in  their  possession,  have,  generally  speaking,  applied  them  with  remarkable 
sense  and  discretion,  and  lu  a  spirit  nf  equal  iirmnesa  and  moderation,  showing  them- 
aolves  diBp<»ed  always  to  maintain  the  rights  of  the  British  crown  and  the  honor  of  the 
British  flag,  bnt  at  the  same  time  to  donothlngforthepurposeof  irritation  or  mere  vexa- 
tious inten'erence.  Such  has  been  the  cnnduot  of  Sir  Alexander  Milt>a,..triio  has  for 
four  years  directed  the  operations  of  her  M^csty's  forces  on.  the  coast  of  America  in 
snch  a  manner  as,  while  securing  the  approbation  of  his  own  government,  to  conciliate 
tbe  regard  of  all  with  whom  be  uaa  bad  to  deal,  and  particularly  of  the  government  of 
the  United  States.  And  such,  I  will  venture  to  say,  was  the  conduot  of  Sir  Baldwin 
Walker.  Now  what  had  he  to  consider  in  this  coaef  It  atnick  Sir  Baldwin  Walker, 
as  I  think  it  would  have  strock  any  one  else,  that  if  confederate  ships  of  war  were  to 
be  allowed  to  send  in  prizes  with  their  cargo  on  board,  aud  by  putting  one  or  two  guns 
.and  a  coofederate  officer  on  hoard  to  call  them  ships  of  war,  the  policy  of  her  Majesty's 
government  would  be  defeated,  and  her  Majesty's  pmclaniation  would  become  null  and 
void.  They  would  send  in  their  prizes  with  a  cnnpte  of  guns  and  an  officer,  who, 
having  sold  flrst  the  cargo  and  then  the  vessel,  would  return  to  bis  ship;  and  this  pro- 
cess migbt  be  repeated  with  any  number  of  priies.    Thus  her  Majesty's  neatrali  tv  would 
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becune  a  mere  name.  Sir  Baldwin  Walker  hat  e^irened  thia  la  some  paougea  to 
which  Hie  noble  and  learned  lord  did  not  refer,  bnt  wliioh  I  will  read  to  ;ai|i  lord- 
ships.   In  his  letter  of  the  I9th  of  Augnst  he  aays : 

'^On  the  8th  of  Angnat  the  tender  Tnscalooaa,  a  aailinfc  bark,  arrived  in  6iinon's  Ba^, 
and  the  boarding  officer  having  reported  to  me  that  her  original  cargo  of  voolwatatill 
on  board,  I  felt  that  there  were  gronnda  for  donbting  hor  real  character,  and  again 
called  the  govemor'i  attention  to  this  circnmatanoe.  Hy  letter  and  hia  reply  are 
annexed.  And  I  wonld  here  beg  to  snbmit  to  their  lordahipe'  notice  that  thia  power  of 
a  oaptain  of  a  ship  of  war  to  oonotitnte  every  prize  be  may  take  a  '  tender '  appears  to 
nw  to  be  likely  to  lead  to  abnse  and  evasion  of  the  lawa  of  strict  neutrality,  b;  being 
naed  aa  a  means  for  bringing  prizes  into  nentral  ports  for  disposal  of  their  carKoss  and 
Moret  acramgementa — wUeb  arrangements,  it  moat  be  seen,  could  afterward  be  ea^If 
carried  ont  at  isolated  places." — Cmv^ondeitoe,  No.  6,  (1B64,)  p.  1. 

And  in  another  lettett: 

"  Tbo  admission  of  this  vaasel  Into  port  will,  I  fosr,  open  the  door  for  numbers  of  ves- 
sels cwtnred  nnder  similar  circumstances,  being  dsuorainated  tenileni,  with  a  view  to 
amid  we  pndulntjon  contained  in  tbe  Queen's  inatmctiona ;  and  I  wonld  observe  that 
the  vessel  Sea  Bride,  captured  by  the  Alabama  ofF  Table  Bay  a  few  days  aince,  or  all 
ottier  prizea,  might  be  in  like  manner  styled  tenders,  making  tbe  prohibition  entirely 
nail  and  void."    (p.  3. ) 

With  reference  to  that,  the  noble  and  learned  lord  einreased  no  opinion.  He  did  not 
tell  us  whether,  under  tiie  law  of  nations,  it  is  permissible  for  tlie  captain  of  a  man-of- 
war  to  make  any  uumhsr  of  his  prizes  into  tenders  or  vessels  of  war,  and  send  them 
into  nenttal  porta,  and  thns  evade  a  proclamation  of  neutrality.  Sir  Baldwin  Walker 
Airtbar  save: 

"  Now,  tma  vessel  has  her  original  cargo  of  wool  still  on  hoard,  which  cannot  be  re- 
iinired  for  warlike  purposes,  and  her  armament  and  the  number  of  her  crew  an  qnit« 
inanffloient  for  any  services  other  than  those  of  alight  defense.  Viewing  all  tbe  circnm- 
■tancM  of  the  case,  they  afford  room  for  the  aupposition  that  tbe  vessel  is  styled  a 
'tender' with  the  olnect  of  avoiding  the  prohiliition  against  her  entrance  as  a  piixe  into 
our  ports,  where,  if  tbe  captois  wiahed,  arrangements  could  be  made  for  the  disposal  of 
het  valoable  cargo,  tbe  transhipment  of  which,  j-our  eicellenc;  will  not  fM  to  see, 
might  be  readily  effected  on  any  part  of  the  coaat  beyond  the  limits  of  this  oolouv." 
.(p-3.) 

The  question  was  whetber  it  was  to  be  permitted  that  priiee  should  be  sent  into  our 
oourts  under  the  diagnise  of  being  Teasels  of  war,  and  thna  her  Majesty's  proclamation 
ahoold  be  witirely  dSeated.    The  attorney  general  of  the  oolony  thounit  this  w 

raph  of  Wbeaton.    Tbe  law  ol 


be  avoided  or  counteracted  m  any  way,  and, 

I  opinion,  heqaoted  a  paragraph  of  Wbeaton.    Tbe  law  ofooera  in  thia 

niinion  tjuit  that  pomxraph  does  not  apply,  because  it  was  written  with 


TefeKUce  to  a  different  subject,  naniely,  the  prize  acts.  In  that  paragraph  it  is  said, 
and  very  truly  and  Justly  said,  that  olibough  in  certain  cases  msrohant  ships  which 
have  been  recaptured  must  be  restored  to  their  owners,  yet  when  s  vessel  has  taken 
the  (baract«c  of  a  man-of-war,  if  the  captain  of  a  British  man-of-war  bas  to  flght  snch 
a  vessel,  and  has  to  use  hia  warlike  forces  to  captare  her.  she  then  loses  the  cbaiacter 
of  a  merchant  ahip,  and  the  naval  officers  am  fiiirlj  entitled  to  consider  her  as  a  imte. 
That  principle  doea  not  seem  to.apfly  to  the  present  case,    This,  tbi  ""     


with  which  the  government- had  toaeal.  having  the  opinion  of  the  attorney  general  of 
the  colony  on  the  oue  side,  and  that  of  Sir  Bahlwln  Walker  on  the  other.  Tbe  opinion 
of  Sir  Baldwin  Walker  ia,  clearly,  tbe  opinion  of  eonmion  sense,  and  the  law  officers 
say  that  it  is  well  founded  iu  law,  and  that  it  is  not  pemiinible  to  put  a  few  guna  into 
a  prise,  retaining  her  cargo  on  board,  and  send  her  into  a  neutral  port  to  sell  it.  Uy 
noble  friend,  (the  Dnke  of  Newcastle,)  who,  with  the  noble  and  learned  lord,  I  re^p:«t, 
bas  been  compelled  by  ill  health  to  resign  hia  office,  or  we  should  have  heard  him  vin- 
dicate his  own  dispatch — my  noble  friend,  the  iate  secretary  for  the  colonies,  followed 
the  opinion  of  tbe  law  officers.  Their  opinion  was,  that  this  veGsel,  not  being  iu  fact 
a  vessel  of  war,  but  being  a  prize,  ought  not  to  have  been  admitted  to  the  Cape  oa  a 
vessel  of  war.  Bnt  it  then  became  a  qnestiiin — and  a  veiy  aeriona  question  I  admit  it 
to  be — whether  ahe  ought  to  have  been  warned  off  in  the  first  instance,  or  whether  she 
should  be  taken  possession  of  and  restored  to  her  owners.  The  noble  and  learned  lord 
seemed  at  drst  to  say  that  there  was  no  such  thing  as  taking  possession  of  the  prize  of 
a  belligerent;  that  when  it  once  became  a  prize  it  was  out  ofthe  power  and  jurisdiction 
of  the  anthoritiea  of  another  oonntry ;  but  he  afterword  very  properly  and  Juatly  said 
that  there  were  certain  cases  in  which  the  courts  have  held,  and  anthoritiea  have  con- 
curred with  them,  that  vessels  cau  t>e  reatored  to  their  owners  if  tbey  ore  not  properly 
prizes,  and  he  avoided  the  contradiction  into  which  be  hod  iallen  by  aayiug  that,  in  that 
case,  they  uever  had  been  prizes.  That,  however,  does  not  get  over  the  contradiction 
of  the  general  diclum  which  ho  had  laid  down,  because  it  is  rertoinly  true  that  there 
are  cases  decided  by  the  oonrts  of  the  United  States  iu  which  vessels  have  oome  in  oa 
vessels  of  war,  and  nevertheless,  the  courts  have,  after  argnuieut,  ordered  tbem  to  be 


PABLIAMBNTABT  AMD  JUDICIAL  APPENDIX,   NO.   XX.        537 

tMtoied  to  their  ownon,  and  tluf  have  been  to  reatored.  Undoabtedly  the  groand  of 
their  being  reBtored  Uas  been  that  the  Teesel  which  took  them  hod  been  originttll;  fitted 
out  and  manned  by  the  United  States  themselvee,  and,  therafoie,  the;  were  buand  to 
ceatore  tlioae  Teesela  andtbeircaigoeato  the  owneiB;  hut  whatever  the  (pxiand  maj^  be. 
It  ig  quite  clear  that  tiiere  are  caaea  in  which,  according  to  prinoiplea  whioh  the  Uaited 
States  admit,  the  veeaela  ooght  to  be  restored,  and  here  ia  a  paukoge  fcoai  Wheatoa  on 
the  snbject.     He  says : 

"In  such  cases  the  judicial  tribnnals  of  the  neutral  state  have  aathority  to  determine 
the  validity  of  the  capture  thus  made,  and  to  vindicate  its  neatrality  by  restoring  the 
property  of  itfl  owu  sabjects,  or  of  other  states  at  amity  with  the  originiu  owners." 

Therefore  there  aie  cases  in  which  a  vessei  may  be  considered  as  a  prize  nulawfally 
taken,  and  it  may  be  restored  to  the  owueiB.  The  Duke  of  Newcastle,  at  the  eod  uf  hU 
dispatch,  sud  that  the  real  cbaractei  of  the  Toscalooaa  oaght  to  Lave  been  inquired 
into ;  that  Captain  Semmea  should  have  been  called  upon  to  produce  her  papere ;  and 
be  ooDiJuded: 

"  If  the  result  of  these  inquiries  liad  been  to  prove  that  t^  vessel  was  really  an  nn- 
oondemned  prize,  brought  into  British  waters  in  violation  of  her  M^esty's  orders  made 
for  the  purpose  of  maintaining  her  neutrality,  I  consider  that  the  mode  of  proceeding 
In  such  circumstances  most  consistent  with  her  M^esty's  dignil?,  and  most  proper  for 
the  vindication  of  her  territorial  rights,  would  have  l>een  to  prohibit  the  exercise  of  any 
flirther  coutrol  over  the  Tuscaloosa  by  the  captors,  and  to  retain  that  vessel  under  Uei 
HttJesty'a  control  and  jurisdiction  until  properly  reclaimed  by  her  original  ownora." 
(See  p.  19.) 

Noir,  I  muBtaay,  as  the  general  tenor  of  the  dispatch  is  founded  on  the  opinion  of  the 
law  offlcers  of  the  Cniwn,  that  the  Duke  of  Newcastle,  Intbis  instance,  as  I  would  have 
done  in  hie  place,  went  somewliat  beyond  that  opinion.  The  law  ofScers  said :  "  It  is 
worthy  of  serious  consideration^  meaning  that  it  was  a  point  evidently  deserving  of 
being  maturely  weighed.    The  Duke  of  Newcastle,  however,  clearly  saw  that  it  WM  a 

eint  mhich  he  must  decide  for  the  time,  and  that  his  instrnctionB  to  the  governor  niust 
explicit.  I  am,  at  the  same  time,  ready  to  admit  that  this  is  a  question  which  turns 
on  a  Dice  point  of  international  law,  arising  under  circumstances  which  are  quite  new, 
owing  to  the  fact  that  the  Confederate  States  have  no  port  to  which  they  can  eend  their 
prizes.  The  point,  therefore,  is  open  to  further  cousi deration,  whether  tiie  proper  treat- 
ment of  suuh  vesselfi  should  not  be  to  warn  them  oS  rather  than  to  allow  thum  to  re- 
main in  port.  But  to  say  that  the  qaestioncan  be  decided  only  in  thecourtsof  the  captora 
is,  I  thiiik,  altogether  an  error.  It  is  impossible  to  say,  "  Here  is  a  vessel  with  a  cargo 
evldetttlir  a  prise ;  but  no  action  shall  be  taken  with  regard  to  that  vessel  until  some 
prize  court,  at  Richmond  or  Charleston,  shall  have  pronounced  an  opinion."  The  law 
offlcers  of  the  Crown  held,  and  most  rightly,  that  these  are  queations  t«  be  decided  in 
her  IWesty's  courts,  and  not  in  the  courts  of  the  captors.  The  noble  and  learned  iord 
ended  by  saying,  that  if  this  had  happened  in  the  case  of  a  vessel  captured  by  the  fed- 
erals, there  would  have  been  strong  and  angry  remonstranceB  on  their  part,  and  we 
shonld  have  made  an  ample  apology.  Now,  in  my  opinion,  we  have  heard  enoogh  of 
tbie  bind  of  allegation.  If  the  noble  and  learned  lord  alluded  to  the  course  her  Mi^esty's 
government  took  with  respeot  to  the  Trent,  lu  which  our  honor  was  at  stake,  and  we 
acted  so  mean  a  part  and  played  so  truckling  a  part  that  the  Americans  had  it  all  their 
own  way,  and  kept  their  prisoners;  and  if,  the  other  day,  when  an  Affierican  vessel 
committed  a  breach  of  neutrality  iu  British  waters,  and  her  Majesty's  government  were 
satisfied  to  allow  that  violation  to  take  place  and  did  not  ask  for  an  apology,  then  the 
remarks  might  lie  true.  But  I  must  toll  the  uoblo  and  learned  lord  that  there  have 
been  mauy  cataa  ponding  iu  which  very  loud  coniplaints  were  made  in  this  House 
when  the  question  was  not  decided ;  but  immediately  there  has  been  any  concession 
to  justice  on  the  port  of  the  United  States,  the  noble  lords  opposite  are  so  mortified  that 
the  British  govertimout  shonld  have  justice  done  them  by  the  American  govemment, 
and  so  mortified  with  tho  United  States  for  doin^  them  that  justice,  that  there  ia  a 
total  silence  on  their  part.  We  were  told,  early  lu  tho  session,  that  the  case  of  the 
S^on  was  a  vlolatiou  of  neutrality,  and  that  a  murder  hod  been  committed,  and  that 
the  officer  ought  to  be  tried.  The  case  was  brought  before  the  United  States  court :  the 
Saxon  was  given  up,  and  the  farther  question  with  regard  to  damages  was  pending; 
but,  in  the  main,  jnstice  bad  been  dune  to  the  owner.  Then  a  oomplaint  was  mode 
that  the  oocused  ought  not  to  be  tried  by  a  court-martial;  it  was  pointed  out  that,  in 
in  the  way  in  which  the  accusation  was  drawn,  a  fair  trial  could  not  take  place.  Tho 
United  S^tes  govemment  agreed  to  amend  tlie  indictment,  and  the  question  is  still 
nnder  consideration.    I  really  think,  when  this  is  done,  it  would  be  but  decent  on  the 

Sort  of  noble  lords  opposite  to  admit  that  tho  United  States  govemment  were  ready  to 
0  justice  when  a  fair  case  waspointe<Iout  to  them.  But  I  own  that,  in  »U  these  cases, 
her  M^cety'sgovemmotit  ought  not  to  tiikeone  Bide  or  the  other,  and  that  we  ought  not  t« 
be,  as  the  noble  lords  opposite  are,  animated  by  any  partiality  to  the  federal  or  Confed- 
erate States,  but  ouj^t  to  do  justice  between  both. 
LoBD  KiMoeiKiWH  said,  that  two  entirely  diatinot  qneetloDB  had  beeivraiaed  ia  itha 
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dispatchu  of  Sic  Baldwin  Walker ;  one  Trhether  in  point  of  law  tbe  prize  iblp  had  been 
converted  firom  a,  prize  into  a  aliip  of  war,  the  other  HnppoBini;  hor  to  remain  a  prize ; 
what  ought  to  be  done  with  hei  f  With  the  first  qneitlon  their  lordshipa  at  present 
vere  not  concerned  ;  tbe  other,  if  it  were  a  qnestion  at  ail,  was  one  of  the  most  imirar- 
tant  UiBt  had  arisen  out  of  the  application  of  tbe  prinoipleg  of  intemaHonal  law. 


vere  not  concerned  ;  tbe  other,  if  it  were  a  qnestion  at  aU,  was  one  of  the  a 
tant  UiBt  had  arisen  out  of  the  application  of  tbe  prinoipleg  of  intemationBl 
proposition  of  Sir  Baldwin  WalSer  was,  that  a  prize  remained  the  property  of  the 


original  owners  until  it  had  been  condemned  in  a  coart  of  legal  competency,  namely, 
a  prize  coort ;  and  that  any  one  into  whose  hands  it  might  afterward  come  must  hold 
it  for  the  original  owners.  That,  so  far  as  be  (Lord  Eingsdown)  nnderstood,  was  also 
tbe  view  taken  by  the  eovemmcnt.  Now,  it  was  a  great  relief  to  him  to  hear  that  the 
Dnke  of  Newcastle,  in  bis  dispatch  on  the  subjectj  bad  Eone  beyond  tbe  opinion  of  the 
law  offlceiB  of  the  Crown.  It  was  not  tbe  flrat  time  that  be  (Lord  Kingsdown)  had 
expressed  bis  high  opinion  of  those  distinguished  persons,  and  it  was  in  a  great  meas- 
ure owi&g  l-o  this  opinion  that  be,  and  noble  lords  who  sat  on  the  same  side  of  the  House, 
had  abstained  from  interfering  in  those  nice  qnostions  and  angry  discussions  which  had 
arisen  between  her  Majesty's  government  and  tbe  government  of  the  United  States. 
The  attacks  which  had  t>een  made  on  the  government  policy  had  proceeded  not  from 
that  side  of  tbe  House  but  from  tbe  other.  He  (Lord  Eiogsdown)  must  say  that  a 
grave  mistalie  bad  been  falten  into  on  this  occasion.  It  was  very  unfortunate  that  tbe 
copy  of  Wkraton  which  had  been  referred  to  was  an  old  edition  iu  wbicb  the  passage 
was  found  that  the  dispatch  quolod;  but  in  a  later  edition  of  Whealoti  the  doctrine  was 
more  fully  stated  and  explained.  The  rule  requiring  tbe  condemnation  in  a  prize  court  in 
order  to  chauKe  ttie  property,  had  nothing  to  do  with  tbe  rights  as  between  belligerents. 
When  one  belligereut  had  captured  and  taken  possession  of  the  vessel  of  another,  it 
became  his  property  as  if  be  were  the  original  owner,  as  completely  as  if  it  had  been 
ooDdetnned  oy  all  the  prize  courts  in  Europe.  The  law  upon  this  subject  was  very 
clearly  and  accurately  stated  by  Dr.  Twiss  in  bis  recent  Treatite  on  the  Law  of  yalioiu, 
vol.  3,  p.  330.  He  states  distinctly  that  the  personal  obligations  of  a  captor  to  bring 
his  captures  into  port  for  inqniij'  and  adjudication  is  founded  on  tbe  iusbuctions  that 
he  has  received  from  bis  own  government;  that  this  rule  is  for  the  benefit  of  ncutnkls 
and  not  of  beltifjerents,  wbo  have  no  locut  standi  in  a  prize  court,  and  cannot  claim  a 
right  that  their  property  upon  capture  by  a  belligerent  should  be  taken  into  port  for 
a^nrllcation  ;  [bat  capture  alone  divests  an  enemy  of  bis  property  j'lire  belli.  LeF  their 
lordships  observe  what  had  been  done  in  the  present  case.  Her  M^esty  bad  forbidden 
armed  vessels  with  tbcir  prizes  to  come  into  her  ports.  According  to  law,  if  a  ship  of 
'  war  with  her  prize  entered  n  Britleb  iiurt  she  could  be  ordered  away,  but  in  what  way 
did  the  British  govomment  obtain  the  right  to  take  possession  of  this  shipf  They 
might  have  sent  her  away  upon  the  ground  that  she  had  come  in  contrary  to  the  orders 
in  cooncil;  but  how  did  she  become  liable  to  seizure  oud  confiscation  by  the  British 

KvemmentT  Even  supposing  it  could  be  said  that  the  violation,  of  the  municipal 
ITS  of  Great  Britain  entitled  tbe  British  government  to  seize  ber  and  confiscate  her 
to  tbe  Crowu,  tbeir  lordships  would  observe  that  tbe  conduct  pursued  by  our  authorities 
was  based  upon  on  entirely  diflereut  ground.  Tbeir  argument  was  that  the  Tuscaloosa 
having  come  nuder  tbeir  control  they  were  bound  bv  ]aw  to  restore  ber  to  her  orif^nal 
owner.  But  beyond  all  doubt  tbe  original  owner  had  lost  his  property,  for  tbe  ship 
had  never  been  recaptnrod.  If  tbe  governor  had  seized  tbe  ship  for  violation  of  our 
mnniclpal  laws,  we  were  entitled  to  confiscate  it,  wbicb  he  entirely  denied.  The  orig- 
inal owner  would  have  had  no  possible  claim,  unless  the  Queen  bad  thought  fit  to  make 
a  present  to  blm.  The  cases  iu  which,  and  the  purposes  for  which,  a^udication 
was  required 'were  very  distinctly  stated  by  Dr.  Twiss  in  a  passage  of  his  work  at 
page  340: 


right  of  the  farmer  to  dispose  of  tbe  vessel  in  favor  of  the  latter  by  war  of  sale,  posi- 
tive rules  hnre  been  introduced,  partly  &om  equity  to  extend  the  jui  potlliminii  in  UTor 
of  the  oriKinal  owner,  partly  from  policy  te  prevent  any  irregular  con  vetaion  of  property 
before  it  Lae  been  ascertained  to  have  been  lawfully  acquired  jUr<  belli." 

Tbe  Confederate  States  could  not  obtain  adjudication  in  tbeir  own  courts,  for,  by 
reason  of  what  was  recognized  by  Europe  as  the  blockade,  they  had  no  means  of  carrying 
their  ve«aels  in  safety  inte  their  own  ports.  Under  such  circumstances.  Lord  Stowell  bad, 
in  the  case  of  the  Felicity,  laid  it  down  that  it  was  not  only  the  richt  but  the  duty  of 
a  belligerent  to  destroy  the  enemy's  property.    Ha  said  that  in  such  a  case— 

"NoUiing  is  lelt  to  tbe  belligerent  vessel  bnt  to  destroy  the  vessel  which  sbe  baa 
taken,  for  ^e  cannot  consistently  with  ber  general  duty  to  her  own  country,  or,  indeed, 
nndcr  its  express  injunctions,  permit  enemy's  property  to  sail  away  unmolested.  If  it 
sboold  be  impossible  to  bring  her  in,  her  next  duty  is  to  destroy  enemy's  property." 

He  did  not  blame  the  officers  of  tbe  Cape.  It  was  not  to  be  expected  that  Uiey  could 
be  familiar  with  the  law  apou  snch  aubjeots.    But  it  was  uecesaBry  to  point  <Hit  ^e 
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ttlatake  nblch  had  been  made,  m  we  might  otherwise  be  ioYolved  in  BerioiiB  difflcolties. 
Fortanatfily  in  tliia  cose  the  Amerieu)  oonaol  bad  dieolnimed  any  interference  with  the 
ihip.  If  the  Kuvenmient  had  held  it  and  a  oloimaiDt  had  come  forward,  how  was  the 
light  tobudet«nuiDe«IT  What  ooortB  had  anyjaiiedictionf  He  waa sBtiaflod  that  the 
oiilnione  of  the  law  officers  liadbeeu  misnndentood;  aiidforhiBnart,ha  ahoalduot  be 
nnwilliug  to  leave  it  to  them  to  eaf  whether  tlie  law,  ae  it  had  Men  laid  down  Id  .the 
dispatch  by  the  goTernment,  oonld  be  maintained. 

The  LoKD  Chanc'euxob.  My  leids,  I  am  always  iinwilling;,  in  a  matter  of  this  kiod, 
to  take  part  la  the  debate,  lieoanse  no  noble  and  learned  lord  who  ia  in  the  h&bit  of 
sitting  lieie  on  appeale  can  feel  certain  that  some  queatlon  on  which  he  give*  his 
opinion  ia  the  House  in  hie  deliberative  character  mav  n6t  come  before  faim  in  his  Judicial 
capacity,  when  he  may  be  considerably  emIiarrasBeii  by  hin  ipeech.  It  ia  in  that  ■pirit 
of  caution  that  I  rise  now,  because  my  noble  and  learned  friend  who  hae  Just  spoken 
(Lord  Klngadown)  has  expressed  opinions  which,  if  they  went  forth  to  the  world  on  hia 
aiithority  and  in  no  respect  qneMioned  or  modified,  might  be  received  as  doctrines 
which  had  commanded  the  assent  of  your  lordships.  I  snontd  have  been  glad  if  my 
noble  and  learned  friend  had  examined  the  cases  which  have  been  cited,  instead  of 
beiug  content  with  the  language  of  tho  text  writteu.  Let  me  b^  hlin  to  observe  the 
case  of  the  Actteon.  [Loril  KiNGenowN.  It  was  the  Endymion  Ireferred  to,]  Then 
that  ia  a  utill  stronger  case.    Sir  WiUiam  Scott  says : 

"There  WHS  no  dunbt  that  the  Eudymion  bad  a  full  right  to  inflict  that  (that  is,  the 
burning  of  tlie  vessel)  if  any  grave  call  of  public  service  reqnlred  it.  Begularly,  a 
captor  w  bound  by  the  law  of  bis  own  country,  conforming  to  the  general  law  m  nations, 
to  bring  in  for  adjudication,  in  order  that  it  may  be  ascertained  whether  it  be  enemy's 
property ;  and  that  miatakes  may  not  be  committed  by  captors  in  the  eager  pursuit  of 
gain,  by  which  injustice  may  be  done  to  neutral  subjects,  and  national  quarrels  pro- 
duccid  with  the  foreign  states  to  which  they  belong." 

Thus,  the  very  case  on  which  my  noble  aud  learned  Mend  rested  his  argument  would, 
if  he  had  examined  it,  have  led  him  to  the  conclusion  that  tho  old  rule  by  which  the 
object  seized  become  at  once  the  property  i>f  the  captor  has  been  qnalided  by  the  mora 
merciful  nsj^e  of  civilized  nations,  and  that  there  is  an  obligation  to  obtain  oondem- 
nation ;  and  Sir  William  Scott  distinctly  eiplains  that  this  law  has  beeu  established  in 
order  t,o  place  some  control  upon  captors,  that,  in  pnrsnit  of  gain,  they  might  not  be 
led  to  commit  injustice.    The  case  of  the  Endymion  was  this ;  She  was  ou  a  cmise  in 

search  of  the  American  frigate  President,  and  in  the  ci "'  ' '""  *'■"  "—'"—J 

merchantman.    She  was,  howevei 

-- -Sine  that  she  could  not  brinn  her 

Aiterwaidsa 

of  itsdestrnc , ^ -_^-—    . 

obligation  of  bringing  in  the  prize  for  adjudication  by  reason  of  the  express  aud  st 
gent  nature  of  his  instructions,  which  did  not  allow  him  to  quit  the  sea.  But  there  is 
not  only  that  opinion.  Uy  Dol>le  and  learued  friend  will  find  that  Lord  Manntleld,  the 
greatest  outbority  in  English  law,  held  the  some  view.  I  would  also  direct  his  atten- 
.  tion  to  the  remarks  which  Lord  Stowell  made  iu  the  cose  of  the  Flod  Oyeu.  (1  Rob., 
page  135.)  It  was  the  case  of  a  ship  takeu  by  a  French  privateer,  and  carried  into  a 
port  iu  Norway,  where  she  underwent  a  sort  of  process  which  t«rminat«d  in  a  senteuoe 
of  condemnation  pronounced  b  v  the  French  conanL  It  was  therefore  a  case  of  capture 
by  a  belligerent.    Lord  Stowell,  in  that  case,  said : 

"  But  another  question  has  arisen  iu  this  case  upon  which  a  great  deal  of  argnment 
has  been  employed^namely,  whether  the  sentence  uf  oondemuatiou  which  was  pro- 
nounced by  the  French  consnl  ia  of  auch  legal  authority  as  to  transfer  the  vessel, 
Buppasing  the  purchase  to  have  lieen  boi>afide  made  f  *  "  "  It  has  frequently  been 
said  that  it  is  the  peculiar  doctrine  of  the  law  of  England  to  require  a  sentenoe  of  con- 
demnation, as  neceseoiy  to  transfer  the  property  of  prize,  and  that,  according  to  the 
practice  of  some  nations,  twenty-four  hours,  and,  according  to  the  practice  of  others, 
bringing  infra  prtrtiilia,  is  authority  enough  to  convert  the  priKO.  I  take  that  to  lie  not 
quite  correct,  for  I  apprehend  that,  by  the  general  practice  of  the  law  of  nations,  a  sen- 
teuce  of  condemnation  is  at  present  deemed  generally  necessary,  and  that  a  neutral 
purchaser  in  Europe,  during  war,  does  look  to  ihe*legal  sentenoe  ef  condemnation  as 
oneof  the  title-deeds  of  the  ship,  if  he  buys  a  prize  vesseL  I  believe  there  is  no  instance 
in  which  a  yian,  having  purchased  a  prize  vessel  of  a  belligerent,  has  thonght  himself 
qnitc  secnre  In  making  that  purchase,  merely  because  the  ship  has  been  in  uie  enemy's 
possession  twenty -four  hours,  or  carried  iafra  prandia." 

Without  saying  that  there  may  not  be  contradictory  passages  found  in  a  great  variety 
'  of  writeis,  I  thiak  the  passages  I  have  quoted  are  suffleieot  to  show  that  property  is 
not,  as  a  rale,  transferred  by  the  mere  fact  of  capture,  and  the  reason  why  the  old  rule 
has  thns  been  qualified  by  the  general  practice  of  nations  is,  as  stated  by  Sir  William 
Scott,  the  necessity  of  putting  some  limitation  on  the  act  of  the  captor.  Nothing  in 
the  world  can  Ulustrato  that  so  strongly  as  the  case  of  the  Endymion,  which  has  be«i 
n(en«d  to,  where  the  captor  was  not  held  to  be  jnsUfled  in  destroying  Ms  prixe^^Meppt 
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bj  reason  of  th«  n^enojr  of  ths  service  nti  iirhlch  he  ww  enniged,  becaQM  Othnmise  he 
-n-ould  have  been  held  to  be  under  an  obllgatlOD  to  bring  theuilp  to  a  oonit  for  atljndi- 
oation.  Hence  this  oneBtion  Is,  in  the  language  of  the  law  offlceta,  "worthy  of  very 
terioiu  eondderstlon."  There  may  be  uo  iDstance  pr^clselj'  pivrallel,  bnt  at  (he  saoie 
time  the  law  ofHcara  were  perfectly  jnstifleil  in  the  opinion  the;  gave  that  the  matter 
nqvlred  Mriona  consideistian.  Herioufl  consideration  hM  been  given  t«  It,  and  the 
reaalt  vlll  be  embodied  in  clear  and  definite  inBtmctionB  which  will  be  gunerally  cir- 
culated throaghotLt  all  our  colonial  posseeaionH.  The  only  point  in  which  Che  dispatch 
in  qnestion  Is  open  to  challttnga  is  that  it  speaks  of  the  coarse  taken  aa  betnc  deemed 
the  beet,  instead  of  BayfDg  that  the  question  deaerved  Ter;  tenons  consideration ;  bnt 
it  shonld  be  home  in  mind  that  the  diapatoh  was  written  in  regard  to  a  past  transac- 
tion ,  «nd  that  It  did  not  lay  down  a  mle,  bnt  merely  deaoribed  the  application  which 
bad  already  been  mode  of  one. 

The  Eabl  of  Hakdwickk  said  he  had  looked  careftilly  tbrongh  the  history  of  the 
American  war,  and  he  had  fonnd  a  case  which  ooenrred  to  him  to  l>ear  preclselv  npon 
the  one  under  diaoaiBlon,  with  this  exception,  that  the  captor  wm  not  a  nentral  bnt  a 
belligerent.  The  case  was  this  :  A  United  States  fHgate,  on  the  14th  of  March,  1813, 
having  previooaly  captured  the  Nottingham,  and  taken  £11,000  in  specie  out  of  her, 
proceeded  to  omise  on  the  coast  of  Chill,  and  daring  that  crniso  she  captured  twelve 
nhalen ;  but  did  she  send  them  to  the  United  States  for  a4tnilication  f  She  did  not. 
for  they  were  all  recaptured  by  the  English,  But  there  was  one  of  them  that  fitted 
this  cose,  and  that  was  the  case  of  the  Qeorgiaaa.  Captain  Porter,  thinking  her  a  useful 
vesael,  armed  her  with  sixteen  gnus  and  pnt  a  crew  on  board  other,  and  in  that  con- 
dition she  was  captured.  She  had  never  been  condemned  in  any  of  the  United  States 
priie  courts,  bat  ou  her  being  recaptured  by  one  of  our  ships  she  was  brought  into  our 
prize  courts ;  and  after  an  elaborate  argument,  which  be  had  no  doubt  the  present 
noble  and  learned  lord  on  the  woolsack  would  re«pect.  Sir  William  Scott  gave  judg- 
ment in  fevor  of  her  original  captors,  and  she  was  accordingly  handed  over. 

tiORD  CHBtMeroRD,  in  reply,  said  he  had  understood  the  noble  and  learned  lord  on 
the  woolsack  to  say  there  had  been  a  modification  of  the  instmotions,  and,  if  so,  he 
thought  their  lordships  bad  a  right  to  know  in  what  respect  they  had  been  modiHed. 

The  Lord  CBANCFXLORexplainedhswaSBorry  hehad  DeenmiBunderstood.  What  be 
snid  was  that  new  inatractious  were  under  oonsideration  with  a  view  of  being  sent 
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House  of  Ooxmoms,  April  28, 1364. 

UNrrBD  STATES— THB  SBtt«RB   OP  TMB  TUSCALOOSA— RMOLUTION. 

Wl.  Peacockr  rose  to  call  attention  to  the  subject  of  whicli  he  had  given  notice,  and 
thought  when  the  house  was  made  acquainted  with  the  facts,  that  they  would  agree  witb 
him  that  it  was  one  of  the  most  bungling  trausactions  that  any  government  was  ever 
engaged  in.  It  would  appear  that  the  confederate  vessel  of  war  the  Alabama,  nnder 
the  command  of  Captain  Semmea,  captured  off  the  coast  of  Bntsll  a  federal  bark,  the 
Conrad,  which  ho  armed  and  converted  into  a  tender  to  the  Alabama  under  the  con- 
federate Sag.  Some  weeks  afterward,  Captain  Semmes  bad  occasion  to  proceed  to  the 
vicinity  of  Uie  Cax)e,  accompanied  by  the  tender,  then  called  the  Tuscaloosa,  and  be 
infoimed  the  authorities  at  the  Cape  that  his  vesoel  needed  some  repairs,  and  that  tbe 
Tuscaloosa  was  a  tender  to  his  ship,  cruising  off  the  coast.  When  that  information 
reached  the  anthoritie«  at  the  Cape,  there  began  a  correspondence,  to  which  he  should 
have  to  call  attention.  In  the  first  place,  be  must  observe  that  a  valuable  and  esteemed 
friend — no  less  a  person  than  Sir  Baldwin  Walker — was  the  admiral  on  the  station,  and 
it  would  be  a  consolation  (o  that  gallant  oCQcer's  admirers  to  know  that  althongh  so 
distant  from  this  country  he  still  (Usplayed  the  some  amount  of  party  zenl  which  dia- 
tingnished  him  at  home.  Sir  Baldwm  Walker  immediately  wrote  to  the  governor  of 
the  Ca^  to  know  how  the  TnacaloAsa  was  to  be  treated,  and  be  was  informed  that  in 
the  optnlon  of  the  attorney  general  of  the  colony  that  vessel  must  be  ngarded  aa 
a  tender  and  not  as  a  prize.  But  Sir  Baldwin  WaUter  was  not  satisfied  wiNi  this  opin- 
ion of  the  attorney  general,  he  returned  to  the  charge,  and  agnin  asked  the  governor 
how  the  vessel  should  be  treated,  and  then  he  was  referred  to  Wlieafon  to  show  that 
if  certain  conditions  were  complied  with,  that  if  the  vess<il  had  a  comralaalon  of 'nor,  . 
or  was  in  the  cdmmand  of  an  officer  of  the  confederate  navy,  she  mnst  be  treated  as 
a  tonder  and  not  as  a  ptire.  That  reply  reduced  Sir  Baldwin  Walker  to  siibmiiwitHi, 
bnt  not  to  silence.  Ho  was  determined  that  if  tbe  attorney  general  had  the  iH^t  of  it 
at  the  Cape,  he  would  have  the  beat  of  it  at  home;  so  lie  wroto  home  at  ouce  to  the 
admiralty  a  dispatch  in  which  he  said: 

"I  would  here  beg  to  submit  to  their  lordships'  notice,  that  the  power  of  a  captain 
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of  a  ship  of  WAT  to  constitate  eveij  prize  heiDft7  take  a  'tmoAtr'  appean  likely  to 
me  to  lead  to  abuse  aud  evaaion  of  tbe  laws  of  strict  neatndttf ,  byuMug  used  as  a 
tueaiiB  uf  briniEiiiK  pTicee  into  neotral  porta,  for  disposal  of  their  cargoes  and  secret 

arrangements,'' — Conttpon^aee,  IfortK  jLina-iea,  No.  6,  (1B64,)  p.  1. 

Now,  wJifttwaa  this  opiniouofSir  Baldwin  Walker  but  auimpntfttion  upon  that  of  the 
attorney  general  t  uor  was  it  consoling  to  think,  vrheu  Ao  many  delicate  aud  difficult 
qaastioos  were  likely  to  arise  there,  that  we  hod  a  second  Commodore  Wilkes  com- 
manding at  that  station.  These  facto  were  duly  reported  hy  Sir  Philip  Wodehuiue  to 
the  Duke  of  Newcastle,  who  also  forwarded  the  claim  which  had  been  made  by  the 
Uuited  States  consol  at  the  Cape  that  thu  Toscaloosa  should  be  given  up.  He  wonld 
read  to  the  Honse  the  gronnds  npon  which  the  claim  was  made  by  Ur.  Qraham : 

"  I  au  well  aware  thnt  your  goTsrument  has  conceded  to  the  so-called  Confederate 
States  (he  righto  of  beUigereuta,  and  ia  thereby  bound  to  respect  Captain  Senunes's 
conunission;  but  having  rDfnsedto  recognize  the  'confederacy'  as  a  nation,  and  having 
excluded  his  captiAee  from  all  the  porta  of  the  British  emiiire,  tbe  captures  Decesauily 
revert  to  their  real  owners,  and  are  forfeited  hy  Captain  Semmes  as  eooa  as  they  entei 
a  British  port." — Corretpondmce,  No.  6,  (1S64,)  p.  11. 

Now,  as  her  Mfyeaty's  government  had  thought  fit  to  indorse  that  claim,  be  would 
ask  whether  ber  U^esty^  government  ocqnieiKed  in  the  reasons  which  were  ivged  in 
its  fovor.  Heanwhile,  Mr.  Adams  had  not  been  idle.  He  brought  a  good  deal  ol 
pressQie  to  bear  upon  Lord  John  Russell,  who  wrote  a  diapatoh  inf  compliance  with 
bis  demands. 

Now,  tbe  House  will  observe  that  there  waa  at  least  one  pleasing  feature  in  the 
dlepatcb,  because  it  showed  that  there  was,  at  all  eventa,  one  country  to  which  hei 
H^esty'a  secretary  for  foreign  afltura  conld  be  courteous  or  even  anbmisaire.  He  could 
picture  himaelf  the  sucpriae  with  which  the  amboaaadors  of  Buaaia,  Austria,  Frnssia, 
--'  — a  France  would  have  received  a  dispatch  couched  in  such  language;  and  he 


would  venture  to  assert  that  if  such  a  dispatch  were  addreased  to  any  of  the  smaller 
powers  of  Europe,  such  as  Portugal  or  Qreeoe,  the  document  wonld  be  looked  npon 
as  a  hoax,  and  the  signature  as  a  forgery.  These  were  not  mere  idle  words  npon  tbe 
port  of  Lord  Russell.  The  promise  was  fulfilled  to  the  letter,  and  in  consequence  of 
this  promise  a  dispatch  was  sent  out  ttom  the  colonial  ofQce  to  Sir  Philip  Wodebona^ 
the  governor  of  the  Cape,  which  was  one  of  the  most  extraordinary  documents  he  had 
ever  read.  He  believed  he  was  HtatJog  an  undoubted  fact  when  he  asserted  that 
although  the  dispatob  waa  signed  by  tbe  Duke  of  Newcastle,  it  was  no  more  that 
nobleman's  than  it  was  his  own,  the  colonial  office  acting  merely  aa  an  official  channel 


for  the  transmission  of  the  dispatch  from  the  foreign  office.    He  wonld  begiu  by  calling 
attentiou  to  the  7th  paragraph : 

"  Whether,  in  tbe  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  after  being 
made  a  prize  by  a  belligereut  government,  without  being  firat  brought  tif/hi  pronidia, 
or  condemned  by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  her 
Majesty's  oide^  would  or  would  not  be  merged  in  that  of  a  national  ship  in  war,  I 
am  not  called  upon  to  explain." 

He  called  upon  to  explain  I  Why,  thia  is  precisely  one  of  those  questions  npon  which 
tt  was  hia  duty  to  give  the  most  clear  and  positive  iustruotlona.  The  dispatch  went 
on  to  aay ; 

"  I  think  It  right  to  observe  that  the  third  reason  alleged  by  the  attorney  general  fbr 
hia  opinion  asanmes  (though  the  fact  had  not  been  mMe  the  autdect  of  any  inquirv) 
that  'ao  meaue  existed  for  determining  whether  the  ship  had  or  had  not  been  judicially 
ooudenmed  in  a  court  of  competent  Jurisdiction,'  and  the  proposition  that,  'admitting 
her  to  have  been  oaptniedby  a  ship  of  war  of  the  Confederate  States,  she  waa  entitled 
to  relet  her  M^eety's  government,  in  case  of  any  dispnto,  to  the  court  of  her  States,  in 
otder  to  satisfy  it  aa  to  her  real  oharaeter.'  This  asaumpUon,  however,  is  not  eoosisteut 
with  her  H^estys  undoubted  right  to  determine  within  her  own  territorv  whether  her 
own  orders,  made  in  vindication  of  her  own  neutrality,  had  been  violated  or  not." 

Theattomeygeneral'aopiniou  was  not  given  at  lengUt;  but  he(Mt.  Peaoooke)  would 
show,  in  a  case  be  should  quote,  that  tbe  part  of  it  which  was  found  fault  with  was 
exocuy  in  aocordance  with  the  law  as  laid  down  in  the  conrts.  Aa  regards  the  ooti- 
oluding  part  of  the  dispatch,  it  might  be  nothing  more  than  a  harmlesa  latitude ;  but 
it  nught  mean  a  good  deal  mote:  it  might  mean  that  we  were  to  look  behind  tho  flag 
and  toe  commisaion  of  a  veseel  of  war,  and  he  would  presently  ahow  that  such  waa  tiie 
spirit  in  which  tbose  iuatmetione  were  noderrtood  and  oamed  out.  Hie  cream  and 
gist  of  the  diapatoh  lav  in  tbe  conolnding  paragraph. 

"  I  think  that  the  allegatioDB  of  the  United  States  ooi 

to  the  knowledge  of  Captain  Bemiuee  while  tbe  Tns . 

wateiB,  and  that  he  ahonld  have  been  requested  to  state  whetltar  he  did  «r  did  not 
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bet  nentralitf ,  I  ciniBider  that  the  mode  of  proceetllnK  la  soch  olreamHtRuoes,  moat 
oonBiMnat  nith  her  M^eaty's  dignity,  and  moat  proper  for  the  Tindioatioa  of  her  terri- 
torial  rij^hta,  would  have  been  to  prohibit  the  exercise  of  an;  fhrther  cootrol  over  the 
Tascalooiu  by  her  <!l>ptorB,  and  to  retain  that  veasel  under  her  Hi^eaty'i  control  nndjuriii- 
dtcti«n  antll  properly  reelaimed  by  ber  original  o^rnen." — Corremindenoe,Vo.  6,  (1864,) 
pp.  18,  1». 

Now,  be  did  not  believe  that  there  was  any  learned  gentlemaa  in  that  Honse  ivho 
would  rise  in  hia  placo  and  defend  the  legality  of  thoae  instnictiona.  Let  there  be  no 
mistake  upon  the  point.  H»  aaked  the  honorable  and  Inuned  member  for  Richmond 
(the  attorney  genersi)  if  he  was  prepared  to  stake  bis  profeaaioual  reputation  in 
defense  of  tho^  inatructions,  for  it  wna  a  well-known  principle  of  international  law 
that  aa  between  two  belligeren  te,  the  property  of  one  beHigereot  when  seized  by  another 
became  the  property  of  the  captor,  and  ttiat  the  claim  of  UBorigiual  owner  wasentirely 
and  absolntiely  extinj^iahed,  and  therefore  it  would  have  been  Just  a«  much  within  the 
principleaof  international  law  if  oiirgoverament  bad  ordered  nnr  gftremor  at  the  Cape 
toaeizetheveaaelandtohand  it  overtotbeEmperorof  Russia,  na  to  band  the  vessel  over 
to  the  original  owner.  BntbebadtheaatLslactionof  Qodingthat  whercoa,  inaprevione 
paragraph,  the  colnnlat  secretary  atated  that  be  was  advised  in  tlie  last  paragraph  the 
writer  only  "  tbnii^fht,"  and  putting  this  in  connection  with  what  he  bad  heard  in 
another  place,  he  believed  that  these  inatructions  were  not  issned  in  accordance  with 
the  advice  of  Ibe  law  offlcera  of  the  Crown, but  sinii>ly  and  solot;  upon  tberesponsibility 
of  ber  Mi^esty's  government.  He  regarded  them  simply  aa  a  weak  and  itleg^  coaces- 
aiou  by  Lord  Ruaanll  to  the  demands  of  Mr.  Adams.    Sir  P.  Wodehonse  replied ; 

"  Your  grace  intimates  that  the  citation  from  thia  authority  by  the  acting  attorney 
(^eral  does  not  appear  to  have  any  direct  bearing  upon  the  qneation.  You  will  as- 
Boredly  believe  that  it  is  not  from  any  want  of  respect  for  your  opiuion,  but  solely  from, 
a  desire  to  avoid  futnre  error,  that  I  confess  my  inability  to  uaderatand  this  intimation, 
or,  in  the  absence  of  Instructions  on  that  head,  to  see  in  what  direction  I  am  to  look 
fbr  the  law  bearing  on  this  subject.  The  paragraph  cited  made  no  distinction  between 
a  vessel  with  cargo  and  a  vesset  without  cargo ;  and  your  grace  leaves  me  in  ignoranoe 
whether  her  character  would  have  been  changed  if  Captain  Semmes  ha<l  got  rid  of  the 
cargo  before  claiming  for  ber  admission  as  a  ship  of  war.  Certainly,  acta  have  been 
done  by  him  which,  according  to  Wheaton,  constituted  a  '  setting  forth  as  a  vessel  of 
war,'  Your  grace  likewise  states:  'Whether  in  the  case  of  a  vessel  duly  commissioned 
aa  a  ahip  of  war,  after  being  made  prize  by  a  belligerent  government,  withont  being 
llrst  brought  infra  praiidia,  or  condemneil  by  a  conrt  of  prize,  the  character  of  prize, 
within  theineauingof  her  M^esty'a  orders,  woald  or  would  not  be  merged  in  a  national 
ship  of  war,  J  am  not  called  upon  to  explain.'  I  feel  myself  forced  to  ask  for  further 
advice  on  this  point,  on  which  it  is  quite  possible  J  may  be  called  apOD  to  take  an  active 
part.  I  have  already,  in  error,  apparently,  admitted  a  confederate  prize  as  a  ship  of 
war.  The  chief  authority  on  international  law  to  which  it  is  iu  my  power  t«  refer  is 
Wbeatou,  who  apparently  draws  no  distinction  between  ships  of  war  and  other  shipB 
when  found  in  the  position  of  prizes,  and  I  wisii  your  grace  to  be  aware  that  within 
the  last  few  daya  the  commander  of  a  United  States  ship  of  war  observed  to  me  that  if 
it  were  his  good  foitnne  to  capture  the  Alabama  he  should  convert  her  into  a  federal 
cruiser.  I  &u8t  your  grace  will  see  how  desirable  it  is  that  1  sbonld  be  fully  informed 
of  the  views  of  her  Miriesty's  government  on  these  poiuls,  and  that  I  shall  "he  favored 
with  a  reply  to  this  dispatch  at  yonr  eaVlieet  coDTenienoe." — Correipoiidemx,  No.  6, 
(1864,J  p.  20. 

He  had  only  to  add  that  his  grace  had  not  considered  it  "desirable"  to  fHimish.  Sir 
Philip.Wodehouse  with  the  information  he  reqnircd,  nor  to  reply  to  him  at  his  earliest 
convenience,  for  (the  House  would  hardly  believe  it)  no  answer  had  been  sent  no  to  ijia 

K'KBent  time,  or  at  all  events  there  was  no  reply  incloded  in  the  papers  before  the 
onse.  The  Tuscaloosa  sailed  from  the  Cape  and  returned  after  a  cruise  of  some 
weeks'  duration.  She  bad  before  been  treated  as  a  veeael  of  war,  and  expected  to  be  so 
treated  again ;  but  on  her  return  she  was  captured  by  Sir  Baldwin  Wauter,  who  thus 
reported  the  circumstance.  On  the  return  of  tke  Tuscaloosa  to  the  Cape  they  found 
tbeir  old  ftlend  Admiral  Sir  Baldwin  Walker  writing : 

"  As  it  appears  that  this  vessel,  the  Tuscaloosa,  late  federal  ship  Conrad,  is  an  uncon- 
demned  prize,  brought  into  British  waters  in  violation  of  her  H^esty's  orders,  made 
fbr  the  purpose  of  maintaining  ber  neutrality,  I  therefore  oonsider  that  she  ought  to  b« 
detained  with  the  view  of  her  being  reclaimed  by  her  original  owners,  in  accordaoce 
with  the  opiuion  of  the  law  officers  of  the  Crown,  forwarded  for  my  gnidanee,  the  copy 
of  which  I  nave  already  transmitted  to  you."    (p.  SI) 

He  believed  that  when  the  honorable  and  teamed  member  for  Kiohmond  rose  to 
address  the  Honae,  be  would  not  defend  the  conree  of  transmitting  the  opinion  of  the 
law  officers  for  the  guidance  of  the  colonial  authorities,  but  observe  a  discreet  silence 
upon  tbe  point.  When  he  (Mr.  Peacocke)  asked  the  noble  lord  at  the  head  of  the  gov- 
ernment lo  pTodnce  the  opiuion  of  the  law  officers,  the  noble  lord  replied  that  it  waa 
uot  tbe  custom  to  lay  on  the  table  the  opinions  of  the  law  offlceia,  and  that  thou 
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opinions  wer«  coufldential  and  were  intended  only  for  the  gnidance  of  the  government, 
npon  which  tlief  conld  act  or  not  aa  they  pleoMd.  He  concurred  with  this  statement ; 
but  why,  then,  was  not  the  opinion  or  the  law  officer^  embodied  in  a  dispatch,  and  why 
waa  not  that  dispatcli  sent  to  the  aathoritiea  at  the  Cape  for  their  information  andfruid- 
auceT  A  verv  bad  habit  bad  groiVD  ap  of  late  upon  the  part  of  many  minUtcrB,  and 
more  especially  on  tbe  part  uf  l^rd  Bussell,  uf  stating,  whenever  a  point  of  international 
iaw  arose,  that  be  had  taken  tbo  opiuiaa  of  the  law  ofBcera,  and,  as  this  opinion  could 
not  be  produced,  the  jurt«<Uction  uf  the  House  was  thereby  fettered,  and  they  were 
nnable  t«  discusa  satisfactorilj^  a  qaestiou  of  policy.  Responsibility  was  thus  snuffled 
off,  if  even  tbe  paper  was  ultimately  laid  on  the  table.  Matters  were  not  very  much 
improved,  for,  even  in  that  case,  miuiateiial  responsibility  would  he  very  much  shnfBed 
off  and  evaded.  Take  the  present  case,  for  instance.  Who  were  reeponsibleT  The 
authoritiesattheCape  were  not  responsible,  for  thev  had  only  acted  on  a  fair  interpreta- 
tion of  the  opinion  forwarded  to  tbem  for  their  guidance.  The  raiuistty  were  hardly  re- 
sponsible, for  they  had  been  little  more  than  the  offlcial  ohauuel  for  sending  the  opinion 
of  the  law  officers  to  the  Cape.  And  lastly,  the  law  offlcere  could  not  bo  reganled  as 
responsible,  because,  in  the  langnose  of  Lord  Falnioreton,  tbey  had  only  given  a  confi- 
dential opinion  to  the  ministry.  Ht  hoped  that  the  noble  loid,  who  seemed  to  be  alive 
ta  the  unObnatitutional  nature  of  tbo  practice,  woald  put  a  stop  to  it  as  regarded  his 
cotleagnea  and  subordinatoa.  Though  they  bad  not  got  the  opinion  of  tbe  law  officers, 
tlie  House  might  arrive  at  some  approiioiato  idea  of  what  that  opinion  waa  from  the 
answers  given  to  questions  wbicli  Sir  Baldwin  Walker,  in  accordance  with  iastmctions, 
pnt  to  the  commander  of  tbe  Tnscalooea.  From  this  it  appeared  that  the  vessel  waa 
sailing  under  the  confederate  Sag;  tbather  commander  was  Lieutenant  Low;  that  she 
had  on  board  four  officers  and  twenty  men ;  that  she  had  three  small  brass  gnus,  two 
rifled  12-ponnder8,  and  a  smootb-bore;  that  she  was  cruising,  and  bad  put  in  to  the 
Cape  for  repairs  and  snppliee;  that  her  commander  haA  a  comuiission  from  Captain 
Semmes ;  that  the  other  officers  also  had  commissions  signed  by  him,  and  that  she  had 
no  cargo  on  board.  This  showed  that  the  opinion  of  the  law  officers  of  tbe  Crown  did 
not  turn  npon  the  nature  of  the  cargo.  !Now,  what  was  tbe  law  upon  this  uaeetion  f 
Wbeaton  said  that  the  Jurisdiction  of  the  national  courts  of  tbe  captor  to  determine 
the  validity  of  captures  made  in  war  nnder  the  authority  of  the  government  waa  con- 
olusiveof  the  judicial  authority  of  every  other  country,  wiui  two  exceptions  only :  1,  when 
tbe  capture  waa  made  within  the  territorial  limits  of  a  neutral  state;  and  H,  when  it 
was  made  by  armed  vessels  fitted  ont  within  the  neutral  territory.  Neither  of  these 
exceptions  applied  here.  In  the  case  of  the  Exchange,  an  American  vessel  seized  by 
the  French,  and  armed  by  tbem,  and  which  afterwartl  entered  under  the  French  fiag 
tbe  port  of  Philadelphia,  where  she  waa  attached,  Chief  Justice  Marshall  said : 

"  It  seema,  then,  to  the  coort  to  be  a  principle  of  public  law  that  shipa  of  war  enter- 
ing the  port  of  a  tnendly  power  open  for  their  reception  are  to  be  considered  as  exempted 
by  the  consent  of  that  power  from  its  jurisdiction.  •  •  .  • 

The  arguments  in  favor  of  this  opinion  have  been  drawn  from  the  general  inability  of 
the  jnmcial  power  to  enforce  its  decisions  in  cases  of  tJiis  description,  from  the  consider- 
ation that  the  sovereign  power  of  the  nation  is  alone  competent  to  avenge  wrongs 
committed  by  a  sovereign ;  that  the  questions  to  which  snob  wrongs  give  birth  are 
rather  questions  of  policy  Uiau  of  law ;  that  they  are  for  diplomatic  rather  then  legal 
discusaion." 

Id  other  words,  if  the  English  govemnftnt  bad  wished  to  raise  any  question  in  this 
case,  they  should  have  r^sed  it  at  Hichmoud,  and  not  at  the  Cape.  lu  the  case  of  the 
Santissima  Trinidad,  Chief  Justice  Story  said : 

"  Nor  will  the  courts  of  a  foreign  country  inquire  into  the  means  by  which  the  title 
to  property  bos  been  acquired.  It  would  be  to  exert  the  right  of  examining  into  the 
vahdity  of  the  acts  of  the  foreign  aovereign,  and  to  ait  in  jndgment  upon  them  in  cases 
where  he  baa  not  conceded  the  Jnriadiction.  and  where  it  would  be  knconsistent  with 
his  own  supremacy.  The  commission,  therefore,  of  a  pnblic  ahip  when  duly  anthenti- 
oated,  so  far  at  least  as  foreign  courts  ore  concerned,  imparts  absolute  verity,  and  the 
title  is  not  examinable.  Tbo  property  must  be  taken  to  t>o  duly  acquired,  and  cannot 
b©  controverted." 

These  opiuious  established  the  fact  that  if  there  waa  a  commiBSiou  you  conld  not 
look  l>ebind  it,And  the  only  question  remaining,  therefore,- was  whether  Captain  Semmes 
hsid  any  right  to  grout  this  commission.  In  the  cose  of  tbe  Ceylon,  which  was  an 
Englisb  Eaet  Indiaman,  captured  by  some  French  ftigates,  supphed  with  carrooades, 
and  a  crew  of  seventy  men,  and  which  then  cruised  unikr  tbe  command  of  a  lieutenant, 
with  a  commission  from  a  commodore,  Sir  William  Scott,  afterwards  Lord  Stowelt,  said; 


igh  that  she  waa  employed  in  the  public  military  service  of  the  enemy  by  those 

who  bad  competent  authority  so  to  employ  her." 

Sir  William  Scott  then  quoted  the  case  of  the  Castor,  which  ship  was  not  carried 
into  port,  and  added : 

"  There  was  no  regular  oouuniseion,  fbr  it  is  not  in  the  power  of  the  admiral  to  grant 
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a  regnlar  conimiBsion ;  he  hsB  only  an  inchoate  anthority  for  snch  a  pnrpose,  &nd  hin 
acts  necesearily  require  coDflrmation.  Yet  in  that  case  it  was  held  that  the  ship,thoncb 
oommisaioned  by  the  admiral 'alone,  was  snfflcieutly  clothed  with  the  character  of  a 
Tessel  of  war.        *  ■  *       We  know  extremely  well  that  In  remote  parte  of 

tiia  world,  where  the  domestic  autliority  cannot  be  immediately  resorted  t~ 


manders  are  of  necessity  vested  with  lai^ei  powers  than  are  nsnally  intmsted  to  them 
when  employed  on  Enropean  stattong.  I  think  this  Tessel  was  sufficiently  commissEoned 
by  the  French  commander  on  the  station.  This  lieuleiumt  de  vaitieau  and  seventy  men 
were  put  on  board  by  his  order  in  the  first  instance,  snbjeet  nndoubtedly  to  the  appro- 
bation of  the  French  minister  of  marine;  but  can. I  doubt  that  this  appointmeDt  wonld 
have  been  confirmed  by  the  constituted  anthorities  at  home  In  the  present  sltaation  of 
the  French  uavyt" 

Conld  the  government  doabt  that  the  commission  granted  by  Captain  Semmes  would 
have  been  duly  confirmed  by  the  anthorities  at  Richmond  f  Another  case,  tbat  of  tbe 
GeorKinua,  was  stronger  stiU,  and  seemed  to  be  exactly  on  all-fourB  with  the  present. 
The  Georgians  was  a  British  whaler,  captured  by  the  American  frigate  Ewex.  The 
American  captain,  without  taking  hia  prize  into  port,  or  taking  out  the  cargo,  supplied 
her  with  1«n  additional  gnns  and  aixtv  men,  and  employed  her,  under  one  ^f  his  lien- 
tenants,  to  cruiae  ogainat  British  vessels.  The  farce  with  which  ahe  bad  been  anpplied 
was  subsequently  reduced,  and  when  she  wss  token  she  hod  only  four  guns  and  fifteen 
men  ou  hoard.  In  that  case,  Sir  William  Scott  held  that  she  was  auflSciently  sot  forth 
for  war,  and  that  a  commander  of  a  single  vessel  had  the  same  anthority  to  grant  a 
commission  as  a  commodore.  It  seemed  to  him  that,  unless  the  law  officers  could  over- 
ride this  decision  by  Lord  Btowell,  it  was  decisive  of  the  question.  It  had  been  com- 
monly our  practice  to  commission  vessels  captured  from  an  enemy;  it  is  repeatedly 
referred  to  in  James'sNaval  Uiatory;  and  thin  practice  was  so  commonly  received  th^ 
the  American  captain  at  the  Cape  told  the  authorities  there  that  if  he  captured  the 
Alabama  he  wonid  turn  her  into  a  federal  cruiser.  It  was  a  cnrioua  fact  that  the  Kov- 
emment  bad  taken  no  notice  of  these  diapatchea  until  March  4,  and  the  dates  coincided 
exactly  with  the  time  when  this  subject  was  taken  up  by  the  House.  When  preased 
on  the  subject  and  asked  if  tbo  vessel  hod  been  seized,  the  government  took  the  matter 
into  conaideration  and  came  to  a  hasty  conclusion  to  wnte  to  the  governor  and  say 
that  they  would  give  np  the  vessel ;  but  they  took  a  week  to  wrangle  among  themselves 
as  to  the  reasons  which  should  be  assigned  for  that  conclusion.  At  last,  in  a  dispatch 
of  March  10,  Cthe  Duke  of  Newcastle  to  Sir  Philip  Wodehouse,)  they  assigned  theeo 

"  I  have  now  to  explain  that  this  decision  was  not  founded  on  any  general  principle 
reepeetlug  the  treatment  of  prizes  captured  by  the  cruiseta  of  either  belligerent,  bat 
OD  tbe  peculiar  circumatonces  of  the  case.  The  Tuscaloosa  was  allowed  to  enter  the 
port  of  Cape  Town  and  to  depart,  the  instructions  of  tbe  4th  of  November  not  having 
arrived  at  the  Cape  before  her  departiue.  The  captain  of  the  Alabama  was  thns  entitled 
to  assume  tbat  be  might  eqully  brine  her  a  second  time  Into  the  same  harbor,  and  it 
becomes  unnecMsary  to  discuss  whether,  on  her  return  to  the  Cape,  the  Tuscaloosa  etill 
retained  the  character  of  a  prize,  or  whether  she  had  loat  that  character,  and  had 
assumed  that  of  an  anned  tender  to  the  Alabama,  and  whether  that  new  character,  if 
properly  established  and  adniittect,  would  have  entitled  ber  to  the  same  privilege  of 
admission  which  might  be  accorded  to  her  cytor,  the  Alabama.  Her  Majesty's  govern- 
ment have,  therefore,  come  to  tbe  opinion,  founded  on  the  special  circumstances  of  this 
particular  cose,  that  the  Tuscaloosa  ought  to  be  released,  with  a  warning,  however,  to 
the  captain  of  the  Alabama,  that  the  ahipa  of  war  o^the  belligerents  are  not  to  be 
allowra  to  bring  prizes  into  BritJBb  ports,  and  tbat  It  rests  with  ner  Mi^esty's  goveni- 
ment  to  decide  to  what  vessels  that  character  belongs." — Correspondtnca,  No.  6,  (1864.) 
p.  31. 

Now,  in  oU  this,  there  was  not  a  ^gle  word,  in  answer  to  the  request  of  Sir  FlUUp 
Wodehooae,  to  have  some  requisite  instructions  given  him  bow  he  was  to  act,  and  nA 
one  n'ord  as  to  tbe  dam^wee  which  bad  been  incurred.  What  were  the  leading  char- 
acteristics of  the  dispatch  I  They  were  uncertainty,  nncertainty,  uncertainty.  Her 
M^ea^B government  declined  to  discuss  tbepoint  whether  the  Toscalooea still  retained 
her  original  character  of  a  prize.  They  preferred  shifting  tbe  lesponsibiUty  from  their 
own  shoulders  to  those  of  the  governor  of  tbe  Capo,  ready  to  condemn  htm  If  he  ms 
wrong,  equally  ready  to  condemn  him  if  he  waa  right,  ^ey  gave  him  to  understand 
that  the  Tuscaloosa  was  a  prize,  was  eeixed  OS  a  prize,  and  that  uie  was  r«leMed  hecaose 
she  had  not  before  been  treated  ae  a  vessel  of  war.  Bat  they  did  not  lay  down  one  of 
these  propositions  distinctly,  and  the  governor  conld  only  arrive  at  this  oonolnsion  t^ 
implication.  It  was  trae  that  in  this  diniatch  the  Duke  of  Newcastle  stated  that  the 
Tuscaloosa  hod  been  released  for  special  reasons,  but  the  governor  oould  only  Judge 
what  those  reasons  were  bv  implication.  Now,  he  would  ask,  was  this  a  fair  and 
straightforward  manner  of  dealing  with  a  servant  of  the  Crown  T  Was  It  not,  on  the 
other  baud,  ootina  in  a  most  oowardly  and  impolitic  manner  T  If  the  servants  of  the 
Crown  were  to  oMerv«  the  law,  they  onght  to  have  clmt  and  definite  Instmotions ; 
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bat  if  the  goverDmeut  wished  to  etnbroU  the  conutrv  with  foreign  powers,  the  beet 
way  was  to  take  the  oppoeito  eonrse,  to  oot  aa  tbey  had  done,  to  haiaas  them  with  con- 
tnity  inatmctlooa,  to  involvB  them  in  leEa)  aubtletiee  which  they  theuiselvee  ref^iaed  to 
solve  and  to  embataa*  them  with  diplomatic  difflcoltiea  which  they  refused  to  ex- 
plain, If  everything  else  was  mi«ty  aod  uncertain,  one  thing,  at  all  evenU,  was  anre, 
and  that  was,  that  .the  Inetmctions  of  November  remained  unrepealed,  and  were  vir- 
tnall;  reaffirmed ;  and  he  now  called  npon  the  House  to  demand  their  immediate  repeal. 
As  long  as  they  continned  in  force  what  wm  our  position  T  If  we  enforced  Ihem  against 
the  South  we  mnst  also  enforce  thnm  against  the  North.  A  federal  captain  had  fivea 
notice,  that  if  bo  captnre^  one  of  the  confederate  vessels  he  would  tnm  her  into  k 
cmiser.  If  we  wore  to  seize  that  vessel,  and  give  her  np  to  the  eonibderates,  wcrald 
the  federal  government  tolerate  saeb  treatment  f  If  we  applied  these  instrantiDiis 
against  a  strong  power  we  should  pinnge  the  country  into  war.  If  we  allied  them 
a^iust  a  weak  power  wo  should  cover  the  country  with  anutterable  shame.  In  the 
interest  of  peace,  he  colled  anon  the  House  to  pass  a  rosolutiou  for  the  revocation  of 
those  instructions,  which,  so  long  as  they  remained  in  force  and  nnrapeoled,  were  to 
Hai  country  a  standing  source  at  onoe  of  danger  and  disgrace. 

Amendment  proposed ;  To  leave  out  from  the  word  "  that "  to  the  end  of  the  ques- 
tion, iu  order  to  add  the  words  "the  Instmctiona  contained  in  the  dispatch  of  the 
Duke  of  Newcastle  to  Sir  Philip  Wodehonse,  dated  the  4th  day  of  November,  18S3,  and 
which  remain  still  unrevoked,  ore  at  variance  with  the  prlnoiples  of  international 
law,"  (Mr.  Peaoocke,)  instead  thereof. 

Question  proposed:  "That  the  words  proposed  t4>  be  left  oat  stand  port  of  the  ques- 

The  Solicitor  Gkkbral  said  the  honorable  member  who  hod  moved  the  resolution 
(Mr.  Peococke)  did  not  ask  the  opinion  of  the  House  on  a  qnestion  of  policy,  but  asked 
their  judgment  on  a  pnre  question  of  international  law.  He  did  not  specif  any  ol^eo- 
tion  ho  liod  to  the  dispatch  of  the  Duke  of  Newcastle,  bat  left  his  objection  to  be  gath- 
ered from  the  tenor  of  his  speech.  In  replying  to  the  honorable  member  he  was  far 
from  denying  the  perfect  right  and  the  oompeteuce  of  the  House  to  entertain  questions 
of  iiit«mational  law;  but  all  would  agree  that  if  the  Honse  were  to  entertain  such 
questions,  they  should  approach  them  iu  a  judicial  spirit,  apart  bom  any  sympathies 
or  antipathies  that  might  be  entertained,  Questions  of  intemadonal  law  were  not 
questions  of  a  party  character.  And  it  appeared  to  him  that  the  House  ought  to  well 
consider  before,  by.  a  solemn  resolution,  they  affirmed  or  denied  any  principle  of  inter- 
national law.  It  was  not  a  usual  course  for  the  Honse  to  adopt.  We  should  remem- 
ber that  we  were  now  nentrals,  and  looked  npou  i[oestlona  of  iatematlonal  law  from  a 
neutral  point  of  view.  But  the  time  might  come,  and  might  not  be  far  distant,  when 
we  might  again  be  belligerents  and  hare  to  exercise  belligerent  rights ;  and  when  we 
.  exercised  them  it  might  nappen  that  other  neutral  nations  might  turn  any  deoiaion  at 
which  this  House  might  arrive  against  ns.  It  was  right,  therefore,  to  consider  well 
before  we  furnished  thorn  with  a  weapon  forged  by  ourselves,  aud  which  might  be 
turned  against  us.  Nothing  conid  bo  quoted  wicb  such  crushing  effect  oe  a  teaolntioii 
which  the  House  had  gone  out  of  the  way  to  adopt.  The  first  question  to  be  deter- 
mined in  this  case  was  this:  Was  the  Tuscaloosa  wbeu  she  came  into  Simon's  Bay  still 
a  prize,  or  bod  she  lost  the  character  of  a  prize  and  assumed  the  new  charaoter  ot  a 
vessel  of  watf  There  was  no  dispute  about  this,  that  she  was  a  prize ;  that  she  hod 
not  been  taken  into  any  port  of  the  Confederate  States  to  be  a4)ndicated  upon  and 
condemned ;  and  that  she  was  brought  into  the  neutral  harbor  of  Simon's  Bay.  Now, 
had  she  been  bmaJUU  converted  from  a  merchant  ship  into  a  vessel  of  war  in  the  con- 
federate service,  hod  she  been  bonafidt  convertedf  that  was  the  real  question.  Int«t^ 
national  law,  like  all  other  laws,  distinguiBhed  between  real  transactions  and  mere 

Eretenses.  If,  in  one  of  out  courts,  it  appeared  that  a  trader  bad  passed  bis  property 
y  a  bill  of  sale  to  a  ftiend,  even  though  all  the  formalities  had  been  adopt«d,  the 
court  would  inquire  as  to  whether  the  transaction  was  real  or  was  merely  a  pretense — 
whether  the  trader  really  meant  to  convey  his  property,  or  merely  intended  to  deceive 
his  creditors.  There  was  no  rule  of  intematioual  law  which  required  us  to  bondage 
niir  HVPH  lui  ««  not  to  see  the  reality  of  a  transaction.  The  question  here  was  whether 
n  of  this  trader  into  a  man-of-war  was  a  reality  or  a  mere  sham  for  the 


_, -       .      .       lityo)   .       _._, 

Surpose  of  evading  the  Queen's  orders.  He  thought  the  evidence  would  show  beyond 
oubt  that  the  conversion  into  a  man-of-war  was  o  mere  pretense.  What  would  be 
Uie  consequences  of  adopting  the  opposite  doctrine  T  Was  it  to  be  asserted  that  upon 
either  a  federal  or  a  cODKderate  captain  brtuging  a  prize  into  one  of  our  ports,  choos- 
ing to  soy,  "This  is  a  vessel  of  war,"  we  hail  not  the  right  to  Inqnire  whether  that 
Btatflment  was  true  or  fiUse  T  If  this  were  so,  what  would  be  the  use  of  the  Queen's 
orderst  They  might  be  set  at  naught;  vessels  might  be  brought  int«  o  port  with  two 
or  threegnns,  or  a  flag  to  conceal  their  true  character,  in  defiance  of  the  Queen's  orders, 
and  the  effect  of  those  orders  would  be  rendered  null  and  void.  Now,  what  were  the 
fiwts  as  to  the  Tnscoloosat  Upon  this  point  he  could  not  help  expressing  his  enrprise 
and  astonhdmieDt  ot  the  terms  in  which  the  houorable  gentleman  had  spoken  of  «> 
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it  required  to  be  iDpported  by  anch  nnfounded  and  ongenerona  attacks.  What  dinw- 
enca  on  earth  conld  it  make  perBonally  t-o  Sir  Baldiriii  Walker  whether  tbia  wns  a  ve«- 
ael  of  war  or  Dott  But  certainly  if  tliere  vat  anv  man  who  knew  tlie  difference 
betneen  a  raercbaQtman  and  a  vessel  of  wai  it  woa  Sir  Baldwin  Walker,  and  the  opin- 
ion of  Sir  Baldwin  Walker  was  conclaalre.  It  appeared  that  Captain  Semuiee  men- 
tinned,  after  his  arrival  at  the  port,  that  he  had  left  ontaide  oue  of  hia  prizea  previously 
■ '     ""        "  .  -  n  >     1     1  >       ,   ^..    ,  ,      .     ^  ^^ J  jj^  ordered 

f  the  confederate 
_.    „  n  which  hit  made  to  the  governor.    There  waa  not 

a  single  word  said  aa  to  any  real  or  supposed  commiarion.  The  attorney  genera] 
of  the  colony  thought,  upon  that  stateraeut,  that  it  was  not  necessary  to  prevent  her 
from  coming  into  uie  port,  and  it  was  not  neoeasary  to  determine  whether  that  gentle- 
niau  was  right  or  wrong  iu  that  view  of  the  cose;  and,  indeed,  it  had  never  been  the 
intention  of  the  law  officers  of  the  Crown,  or  of  the  govemment,  te  impute  the  slighleat 
blame  to  the  attorney  general  or  the  governor;  so  far  from  it,  in  the  last  dispatch  of 
the  Duke  of  Newcastle  he  disclaimed  any  imputation  whatever  on  any  of  the  colonial 
anthoritiea.  The  government  differed  from  his  second,  if  not  from  bis  Aist  opinion; 
iint  it  would  1)0  highly  itupruper  if  theyhtid  attempted  to  blame  binifor  theconcludon 
at  which  he  had  arrived  on  a  difflcalt  queetion,  which  might  well  i>e  argued  for  sev- 
eral days,  as  iu  a  late  nell-kiiown  cMe,  before  four  leanied  judges,  who  in  the  end 
might  be  divided  in  opinion.  The  report  of  Sir  Baldwin  Walker  upon  the  state  of  the 
vessel  was  perfectly  conclusive  as  tober  real  character.  Sir  Baldwin,  iu  his  letter  of 
the  3tb  of  August,  said ; 

"  The  vessel  in  question,  now  called  the  Tnscaloosa,  UTived  here  tbia  evening,  and 
the  boarding  officer  Add)  my  flsg-sbi^  obtained  the  following  infonuation :  That  she  is 
a  bark  of  5(K)  tuns,  with  two  email  nfled  12-pouQder  gans  and  ten  men,  and  was  cap- 
tured by  the  Alabama,  on  tbo  21nt  of  June  lost,  off  tbu  coast  of  Brazil;  cuigo  of  wool 
still  on  board."— ComspOTdwiM,  No.  6,  (1864,)  p.  31. 

These  guns,  it  appeared,  were  guns  which  had  been  taken  from  another  prize ;  they 
were  no  portion  of  the  Alabama's  armament.    Sir  Baldwin  Walker  then  went  on  to  say: 

"  The  admisaion  of  this  vessel  into  port  will,  I  fear,  open  the  door  for  numbers  of 
vessels  captured  under  similar  circumstaucea  being  denominated  ttiudera,  with  a  view 
lo  avoid  tbe  prubibitiou  contaiued  iu  the  Queen's  instrnctioua ;  and  I  would  observe 
that  the  vessel  & 
all  other  priie«, 

entirely  null  and  _  _,       _ 

inatiou  of  a  vessel  of  war,  she  .     .        , 

have  a  few  men  and  two  sninll  guns  put  on  board  her  (in  fact  nothing  but  a  priia 
crew)  in  order  to  diwuise  her  real  character  as  a  prize.  Kow  tbia  veasel  has  her 
original  cargo  of  wool  still  on  board,  which  cannot  he  required  for  warlike  purposec^ 
and  her  Hrmament  and  the  number  of  her  crew  are  quite  insufficient  for  any  aervicea 
other  than  tboeo  of  slight  defense.  Viewing  all  the  oircumstanoes  of  the  caae,  they 
afford  room  for  tbe  supposition  that  the  vessel  is  styled  a  '  tender'  with  the  object  of 
avoiding  the  probibitiuu  against  her  entrance  as  a  prize  into  our  ports,  whore,  if  the 
captors  wished,  arrangements  conld  be  mode  for  the  disposal  of  her  valuable  cargo, 
the  transhipment  of  which,  your  excellency  will  not  fail  to  see,  might  be  readtly 
effected  on  any  part  of  tbe  coast  beyond  the  Umits  of  this  colony."    (P.  3.) 

He  would  now  call  tbo  attention  of  tbe  House  to  the  stntt^munt  of  Mr.  Graham,  the 
United  States  consul,  which  showed  that  the  fears  of  Sir  Baldwin  Walker  were 
nnfounded;  this  gentleman  said; 

"  The  Tuscaloosa  remained  in  Simon's  Boy  seven  days,  with  her  original  cargo  of 
skins  and  wool  on  board.  This  cargo,  J  am  informed  by  those  who  claim  to  know, 
haa  been  purchased  by  merchants  in  Cape  Town;  and  if  it  should  be  landed  hers 
directly  from  tbe  prize,  or  be  transferred  to  other  vessels  at  some  secluded  harbor  on 
the  coast  beyond  this  colony,  and  brought  from  thence  here,  the  infringement  of 
neutrality  will  besi)palpableaudUagrantthat  her  Mnjeety's  government  will  probobly 
satisfy  the  claims  of  tbe  owners  gracefully  and  at  once,  and  thus  remove  nil  cause  of 
complaint.  In  eo  doing  it  will  have  to  disavow  and  repudiate  tbe  acts  of  its  executive 
agents  hero— a  reeolt  Ihave  done  all  in  my  power  to  prevent." — Corrapaademx,  Ko.  6, 
(1864,)  p.  12. 

Now,  ne  thonght  tbe  House  would  be  of  opinion  that  the  American  consul's  informa- 
tion was  very  correct,  for  something  more  was  known  of  this  transaction.  The  caae 
of  the  Saxon  hod  been  brought  before  tbe  House  a  short  time  siuce,  and  it  was  known 
what  had  become  of  the  cargo  of  tbe  Tuscaloosa.  The  cargo  of  tbo  Tiisceloosa  actually 
was  deposited  at  a  place  just  outside  the  liniits  of  the  colony,  called  Angra  Peqnena, 
and  the  Saxon  was  sent  from  Cape  Town  to  fetch  it.  No  man  could  doubt  tor  a  moment 
that  the  arrangemeut  was  made  while  the  Tuscolooea  was  at  Simon's  Bay,  and  tbe 
object  of  this  disgnise,  this  sham,  this  imposture,  was  tomaiiethat  arrangement  Thkt 
was  the  real  Cnmsaction.    Tbe  goveiiunent  were  of  opinion  that,  under  the  oiroum- 
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stanoea,  the  Terael  did  not  lose  her  character  as  a  prize,  aud  that  she  had  not  oht-ained 
the  character  of  a  vessel  of  war.  They  were  also  of  opinion  that  the  pagsaee  from 
WlualoH,  which  the  colonial  attorney  general  had  fired  at  the  admiral,  to  which  that 
gallant  officer  relnctantty  aiiocnrabed,  did  not  apply.  The  admiral  stood  out,  bnt  the 
attnrney  general  and  Wlualoa  compelled  him  to  tiarrender.  The  pMsage  cit«d  by  the 
attorney  general  referred  entirely  to  the  couatmctinn  of  the  words  of  a  mnnicipol 
statute,  which  tliia  conntry  and  the  United  Stabta,  in  pretty  nearly  the  aame  woi^, 
were  in  the  habit  of  pasaing  at  the  breaking  ont  of  a  war,  for  the  eimple  oLJect  01 
regulating  the  diatribntion  of  prize  money.  It  was  to  the  effect  that  if  a  merchant 
veusel  were  captured  by  the  enemy,  and  if  subseiinently  she  were  recaptured  by  on« 
of  our  own  vessels,  than,  if  she  had  been  "  set  forUi  as  n  veMel  of  war,"  her  proceeda 
wonid  ^  to  her  oaptora;  but  if  she  retained  her  original  character  of  a  merchant 
vessel,  then  she  would  revert  to  her  original  owaers,  payin);  salvage.  That  was  the 
sole  object  of  the  statute,  and  it  had  no  rcferonce  whatever  to  international  law.  The 
House  would  see,  therefore,  that  the  qneetion  which  arose  in  this  case  conld  not  pos- 
sibly arise  under  that  statute,  because  the  enoni;  could  have  no  object  In  colorably  and 
ostenHibiy  "setting  forth"  a  vessel  as  a  vessel  of  war;  for  it  was  no  matter  to  him,  if 
she  were  recaptured,  to  whom  her  proceeds  would  go.  No  doabt  it  was  easy  for  any 
one  reading  only  the  poaaagB  by  itaelf,  without  rrferring  to  tho  authorities,  to  be 
misled  by  it.    This  waa  what  Whtaton  said ; 

"Thus  it  has  been  settled,  that  where  a  ship  was  originally  aimed  for  the  slave  trade, 
and  oftor  capture  an  additional  number  of  men  were  put  on  board,  but  there  was  no 
□ommission  of  war  and  no  additional  arming,  it  waa  not  a  setting  forth  as  a  vessel  of 
war  under  the  act.  But  a  cmumisaioo  of  war  Is  decisive  if  there  be  guns  on  board,  and 
where  the  vessel,  after  the  capture,  ha«  been  fitted  out  as  a  privateer  it  is  conclusive 
against  her,  althongh,  when  recaptured,  she  is  navigating  as  a  mere  merchant  ship." 

The  honorable  gentleman  said  iC  did  not  signify  how  many  guns  there  were.  He  (the 
solicitor  general)  had  tohen  the  trouble  to  ascertain  on  what  authority  that  restedjiind 
be  fnuud  It  to  be  tho  case  of  the  Ceylon,  in  the  first  volume  of  Doiaon's  Btport*.  Hero 
were  the  words  of  Lord  Siowell's  judgment: 

"  t^he  had  on  board  twenty-sixguns,  one  hundred  and  ten  men,  with  ums  aod  ammu- 
nition of  every  deHcription  in  sufOcieut  quantities  for  offensive  and  defensive  operations. 

■  *  *  She  Buatafned  an  engagement  witli  British  ships,  and  assisted  in  the  deetrno- 
tion  of  the  Sirius  and  Magicienne,  and  in  the  capture  of  two  English  frigates.  Here, 
then,  WHS  an  operation,  not  merely  defensive,  but  an  actnal  offensive  attack,  terminat- 
ing in  the  destruction  of  the  British  blocka^liiig  squadron.  I  cannot  doubt  that  under 
these  circumstances  the  ship  was  anfficiently  'set  out  for  war.'" 

He  ventured  to  think  that  if  Lord  Stowell  had  had  the  ease  of  the  Tusoalooaa  before 
hiui,  and  had  to  determine  the  ifuestton  whether  she  was  set  forth  as  a  ship  of  war,  ha 
would,  unquestionably,  have  said  that  she  was  not  sufficiently  act  out  for  war.  She 
was  armed  with  two  gnns  only ;  she  had  only  ten  men,  hardly  enough  for  navigating 
her,  to  say  nothing  of  tlgbting ;  and  she  had  her  cargo  on  board,  which  made  her  almost 
unavailable  for  fighting  jiurposes.  She  had  not  been  employed  for  any  hostile  opera- 
tions ;  and,  further,  Admiral  Walker  said  after  inspecting  tier,  that  in  his  judgment  ahe 
wasnot  capable  of  attack  or  dofenae.  His  words  were,  "escept  of  very  slight  defense." 
Now,  even  if  all  the  cases  cited  did  applj' — if  the  statute  did  apply,  which  he  bad  shown 
that  it  did  not — still,  he  ventured  to  say  there  was  no  case  of  setting  forth  fur  war  that 
would  not  eiictnde  the  Tuscaloosa.  It  therefore  appeared  to  him  perfectly  clear  that 
Admiral  Walker  was  right  in  bis  view  of  that  vessel  not  having  lost  her  character  of 

Crize,  and  that  uniineBtionably  ahe  ought  not  to  be  admitted  as  a  man -of- war.  Thia  led 
im  to  the  dlHpatch  sent  to  the  authorities  at  the  Cape  that  had  been  objected  to  by 
the  honorable  gentleman.  The  motion  of  the  honorable  gentleman  would  appear  to 
intimate  that  every  proposition  of  international  law  contained  in  that  dispati^h  waa 
wrong,  although  he  undeistood  him  to  limit  that  by  his  susecb.  Now  he  (tbe  solicitor 
general)  undertook  to  show  that  it  waa  strictly  in  accordance  with  the  principles  of 
intemational  law.    After  referring  to  the  Sea  Bride  the  dispatch  said : 

"With  respect  to  the  Alabama  herself,  it  is  clear  that  neither  you  nor  any  other 
authority  at  tbe  Cape  could  exercise  any  jurisdiction  over  her,  and  that,  whatever  may 
have  been  her  previous  history,  yoa  were  bound  to  treat  her  as  a  ship  of  war  belonging 
to  a  belligerent  power."    (P.  18.) 

He  apprehended  that  honorable  gentleman  opposite  woold  admit  that  that  was  right. 
Then  came  this  passage : 

"  With  regard  to  tbe  vessel  called  the  Tnscaloosa,  I  am  advised  that  this  vessel  did 
not  lose  the  character  of  a  prize  captured  by  tbe  Alabamtk  merely  because  sfae  ws«,  at 
the  time  of  her  being  brouglit  within  British  waters,  armed  with  two  small  rifled  guns, 
in  charge  of  an  officer  and  manned  with  a  crew  of  ten  men  &om  the  Alabama,  and  used 
aa  a  tender  to  that  vessel  under  the  anthority  of  Captain  Bemmes." — ComapoiulRiiee,  Mo. 
6,  (IBM,)  p.  18. 

The  honorable  gentleinaa  had  imported  into  the  ease  the  state  in  which  tbe  tcmmI 
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"  It  would  appcBT  that  the  Tiuwalooaa  is  a  bark  of  fi  ve  haudred  toiUj  captured  by  the 
Alabama  off  the  coast  of  Braiil,  on  the  2tat  of  June  lost,  and  broaght  into  Simon's  Baj 
ou  or  before  the  Tth  of  AuKust,  with  her  origioal  cargo  of  wool  (iteelf,  as  well  aa  the 
Teoael,  prize)  still  on  board,  and  with  uothiog  to  give  her  a  warlike  character  (bo  ta.r 
aa  is  stated  in  the  papers  before  me)  except  the  EircamstaDcei  already '  noticed. 
Whether,  in  the  case  of  a  vessel  duly  comiDiasioned  as  a  ship  of  war,  after  being  made 
prize  by  a  belligerent  government,  withont  being  flrat  brought  it^/ra  praMia  or  cod- 
(Umned  by  a  court  of  prize,  the  character  of  priza,  within  the  meaning  of  her  U^ea^a 
orders,  would  or  would  not  be  merged  In  that  of  a  natiooal  ship  of  war,  I  am  not  oalled 
npoQ  to  explaiu.  It  in  eooagh  to  say  that  the  citation  ttma  Ht.  Wheaton'a  book  by 
your  attorney  general  doea  not  appear  to  me  to  have  au;  direot  beating  npou  the  qaea- 
tion."— CorrnpondeiMs,  No.  6,  <18&4,)  p.  16. 

That  was  perfectly  correct,  for  the  question  there  was  a  qneetion  of  fact,  whether  she 
was  actually  turned  into  a  public  ves«e]  of  war.  It  was  clear  that  she  was  not,  and 
therefore  the  queation  did  not  arise  of  wbat  would  bare  been  done  if  she  had  been. 
The  Duke  of  Newcastle  very  properly  eliminated  points  of  difflcnltj  which  it  was  tfana 
nuneoessary  to  consider.    Tbo  dispatch  oootluned : 

"Connected  with  this  subject  is  tbe  queation  as  to  the  cargoes  of  captured  Tccsels 
which  is  alluded  to  at  the  eud  of  your  dispatch.  On  this  point  1  have  t«  instruct  yon 
that  her  Mi^estys  orders  apply  as  much  to  priM  calces  of  every  kind  which  may  be 
brought  by  any  armed  ship*  or  privateers  «f  either  MlUgerent  into  British  watere  as 
to  the  captured  vesaels  tb^selvea.  They  d«  not,  however,  ap^y  t«  any  articles  which 
may  have  formed  part  of  any  such  cargoe^  if  brona^t  within  BriUsh  Jurisdiction,  not 
hy  armed  ships  or  privateers  of  either  Delligerent,  bnt  by  other  persons  who  may  have 
acquired  or  may  elaim  property  in  them  by  reason  of  any  dealings  with  the  oaptois.  I 
think  it  right  to  observe  that  the  third  reMon  alleged  by  the  attorney  general  for  his 
opinion  assumes  (tbonab  the  fout  had  not  been  made  tbe  subject  of  any  inquiry)  that 
■no  meausexisteafbr  determining  whether  the  ship  hadorhad  not  been  JndiciaOy  con- 
damned  in  a  court  of  competent  jniisdiotion,'  and  the  propoMtion  that,  'admitting  her 
to  have  been  captured  by  a  ship  of  war  of  the  Confederate  States,  she  was  entitled  to 
refer  her  Majesty's  govemmeut,  in  case  of  anv  dispute,  to  the  court  of  her  Statea,  in 
Older  to  satisfy  it  aa  to  her  real  character.'  This  aaaumption,  however,  is  not  consist- 
ent wiUi  her  MtOesty's  undoubted  right  to  determfne,  within  her  own  tenitory,  whether 
her  own  orders,  mode  iu  vindieation  xif  her  own  neutrality,  have  l>een  violated  or 
not."    (P.  18.) 

He  apprebonded  that  the  assertion  of  that  proposition  was  necessary  to  the  mainten- 
ance of  any  independent  soverei^ty.  Waa  it  to  be  contended  that  when  her  Uiyeety 
issnod  an  order  directing  that  pnzesshould  not  be  biDnght  into  her  ports,  if  a  feoeru 
or  a  confederate  brought  in  a  prize  and  said,  "Oh  I  this  is  a  veasel  of  war,"  her  Mues^ 
was  not  to  detormiue  the  question  t  It  was  an  admitted  Atct  that  the  veaael  bad  not 
been  condemned  or  taken  before  any  court  of  competont  jnrisdicticm  by  the  captor. 
The  tionorable  member  had  referred  to  the  case  of  toe  Sontissima  Trinidad;  bnt  if  he 
had  examined  it  he  would  have  found  that  it  affirmed,  beyond  all  question,  tiie  doo- 
tHne  for  which  he  (tbe  solicitor  general)  was  now  contending;  because  in  that  case 
the  Unit«d  Btates  took  upon  themselves  to  detormine  whether  a  prize  brought  into 
their  ports  should  or  should  not  be  restored  to  the  original  owners.  And  they  detenniiM 
that  question  in  their  own  courts.  Ordinarily,  the  determination  of  the  qneetion  of 
prize  oi  no  prize  was  for  the  court  of  the  captor ;  but  the  United  States,  where  tbe 
prize  was  brought  into  their  ports  in  violation  of  their  neutrality,  claimed  to  determine 
and  did  determine  that  qnestion.  Therefore  the  case  cited  by  the  honoralile  gentle- 
man was  entirely  fhtal  to  his  argument.  He  now  came  to  the  latter  port  of  the  dispotol), 
which  was  in  tnMe  tenns: 

"  Tbe  qnestion  remains  wbat  course  oiwht  to  have  been  token  by  the  authorities  of 
the  Cape — 1.  In  order  to  ascertain  whether  this  veaael  was,  aa  alleged  by  the  United 
States  consul,  an  unooodemneditf  ite  brought  within  British  waters  In  viidation  of  bee 
H^eaty's  neutrality ;  and  Sd.  What  ought  to  have  been  done  if  such  had  appeared  to 
be  really  the  fact.  I  think  that  the  alM^tion  of  Uie  United  Stotea  consul  ought  to 
have  been  brought  to  the  knowledge  of  Captain  Semmes  while  the  Tuacaloosa  was  still 
within  British  waters,  and  that  he  should  have  lieen  requested  to  state  whether  he  did 
or  did  not  admit  the  facts  to  bo  as  alleged.  He  should  also  have  been  called  upon 
<vnles*  the  facts  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of 
these  inquiries  liad  been  to  prove  that  the  vessel  was  really  an  uncondemned  prise, 
brought  into  firitish  waters  in  violation  of  her  Majesty's  orders  made  for  the  purpose 
of  maintainin|{  her  nentrality,  I  consider  that  the  mode  of  proceeding  in  such  circnm- 
staueea,  moat  couBistent  with  her  Mt^eety'a  dignity  and  moat  proper  for  the  vindication 
of  her  territorial  rights,  would  have  l)eetl  to  prohibit  the  exercise  of  any  further  con- 
teol  over  the  Tnscalooea  by  the  captors,  and  to  retain  that  veaael  under'her  H^jeaty's 
'  control  and  Joiitdiction  until  properly  rechumed  by  het  original  owners."     (P.  1&) 
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Od  tbftt  milijMt  he  nonld  deal  quite  frankly  with  the  Honse.  He  wonld  admit,  on 
the  part  of  bee  H^eety's  Koveminent,  tliat,  upon  recoQHideratioa,  they  thought  these 
lUBtrnctione  were  not  as  foil  and  explicit  ae  they  oii|;[ht  to  have  been — that  was  to  May, 
as  they  should  and  would  have  been  if  meant  to  be  used  as  a  gnide  for  colonial  gov- 
emora  throuKbout  the  empire.  Bat  he  wonld  be  allowed  to  observe  that  that  dispatch 
was  not  Jn  the  nature  of  a  circular  or  order  Issued  to  the  govern  on  of  colonies  throush- 
ont  the  empire.  It  was  merely  a  comment  of  the  Dnke  of  Newcastle  on  that  iMrtlcalar 
transaction  afler  it  had  passed,  and  when  he  had  no  reason  to  suppose  that  the  Tnsoa- 
loosA  would,  return.  If  it  had  occurred  to  his  grace  as  probable  that  she  wonld  return, 
(antl  be  would  hardly  be  blamed  for  not  foreseeing  what,  after  all,  was  a  remot«  pos- 
^bilty,)  the  dispatch  would  have  contained  some  further  instmctions,  such  instructions 
as  were  rabseiineiitly  giveu,  to  the  effect  that  inasmuch  us  the  Tuscaloosa  was,  rightly 
or  wrongly,  treated  as  a  vessel  of  war  after  she  came  into  their  ports,  and  after  her 
real  character  was  asocrtaloed,  she  should  have  been  warned  off.  If  it  had  occurred 
to  theDute  of  Newcastle,  provlsiou  might  have  been  made  in  the  dispatch  for  possible 
circnm stances,  snd,  nndoabt«dly,  some  fuller  instructions  wonld  have  been  advlsabls 
to  the  effect  that  a  vessel  of  war  bringing  with  her  a  prise  should  be  pruhlbit«d  fhim 
entering  our  parts,  or  if  she  entered,  De  immediately  warned  to  depart.  He  might 
inform  the  Bouse  that  this  sucject  had  received  the  serions  consideration  of  thegovem- 
ment,  and  InstruDtions  were  about  to  be  sent  fay  way  of  ofrcnlor  to  the  colonial 
govemors  of  this  conutry.  These  iustnietions  were,  in  hot,  drawn  np,  though  tbev 
bad  not  yet  been  sent  off.  Ample  and  detailed  instructions  wonld  be  given,  whteli 
wonld  hereafter  leave  no  difBonlty  to  colonial  governors  and  law  officers.  He  was  at 
liberty  to  say  that  those  instmctiODs  would  in  a  very  short  time  be  laid  on  the  table. 
The  House  wonld,  therefore,  see  that  this  wns  an  isojateil  case,  and  not  likely  to  be 
drawn  into  a  precedent.  But,  havlug  said  thus  much,  he  now  proceeded  to  the  ques- 
tion raised  by  the  honorable  eentlemiHi,  whether  this  dispatch  asserted  doctrines  at 
variance  with  the  principles  of  internalioDal  law.  He  ooutended  that  it  did  not.  He 
bad  fintukly  admitted  that  more  ftiU  instructions  were  de«lrable,  and  would  be  sent, 
bot  that  the  dispatch  enunciated  any  false  principle  of  international  law  he  entirely 
denied.  What  was  the  principle  of  international  law  on  this  subject  t  He  apprehended 
that  the  governing  principle  of  international  law  applicable  to  such  cases  as  tbls  was 
that  the  territory  of  a  neutral  was  inviolate ;  that  a  neutral  had  the  right  to  poeness  its 
territory  entirely  free  i^om  all  hostile  operations,  dii«ct  or  indirect,  and,  if  it  pleased, 
fcom  the  presence  of  either  belligerent.  A  neutral  had  a  right  to  say  to  both  belliger- 
ents, jrrocul  eite  prpfatii.    Her  M^esty  had  not  ^one  the  length  she  might  have  gone,  of 


had  strictly  prohibited  armed  vessels  bringing  their  prizes  within  her  ports.  He  w 
now  dealing  with  the  questions  of  international  l^w,  and  the  hypothesis  was  this — a 
prise  was  brought  in  in  violation  of  the  Queen's  orders  and  of  her  nentralitjt;  and  he 
said  if  a  prize  was  brought  in  In  defiance  of  the  Queen's  orders  the  captain  waa  guilty 
at  once  of  a  violation  of  international  law  and  of  the  Qneen's  neutrality.  Under  these 
olrcnmstances,  it  was  for  the  Queen  to  determine  in  what  manner  she  should  think  fit 
to  vindicate  ber  nentrality ;  and  if  she  chose  to  vindicate  her  neutrality  by  detaining 
the  priee,  in  order  that  the  claimant  might  have  the  opportunity  which  the  United 
States  consul  de^red,  of  JDstitnting  proceedings,  or  that  other  inquiry  she  thought  flt 
might  be  made,  she  had  a  rif^t  to  do  so ;  aud  mrther,  if  she  did  eiercise  that  ^wer, 
he  maintained  tliat  the  captain  of  the  nffeodinc  vessel  wbo  brotij;bt  the  prize  In  in  con- 
travention of  the  Qneen's  order,  being  himself  an  offender  against  international  law 
and  a  wrong-doer,  had  no  loeM  standi  on  the  ground  of  international  law,  to  complain 
of  anv  measures  her  Haiestv  might  think  proper  to  take  for  the  vindication  of  that 
iolat«dr  That  was  the  principle  of  international  law  appli- 
,  en  had  perfect  right  to  restore  the  veseel  to  her  ori^nal  owner. 
There  was  ahuudant  authority  for  that  doctrine.  He  repeated  it:  The  principle  woa 
that  neutrality  bad  been  violated,  and  it  was  for  the  neutral  whose  neutrality  was 
violated  to  determine  the  manner  in  which  that  neutrality  should  be  vindicated.    Sup- 

C3  a  vessel  captured  within  neutral  waters,  in  onr  waters,  and  subsequently  brought 
k  as  ejirise ;  had  the  Queen,  aye  or  no,  the  power  of  restoring  her  to  her  original 
ownerf  The  right  honorable  gentleman  who  was  about  to  follow  aim  mnet  deal  with 
that  question.  AJl  authority  was  in  favor  of  the  right  Wheaton,  who  has  been  so 
much  referred  to,  had  this  passage : 

"Where  the  capture  of  enemy's  property  is  made  within  neutral  territory,  or  by  arm- 
aments unlawfully  fitted  out  within  tlie  same,  it  is  the  ri^Ut  as  well  as  the  duty  of  th« 
neutral  state,  ^rhen  the  property  thus  taken  comes  into  its  poeseaeion,  to  restore  it  to 
the  original  owners," 

Whot  was  the  principle  on  which  a  vessel  taken  in  neutral  waters  was  restored!  Be 
it  remembered  that  as  between  belligerents  the  eaptnre  of  a  vessel  in  neutral  waters 
was  perfectly  good.  The  principle  was  that  when  a  nentrolity  had  been  violated,  it 
was  for  the  nentral  to  determine  in  what  manner  he  sbonld  vindicato  his  nenlrality. 
The  United  States  had  acted  on  that  principle  for  npwanls  of  seventy  years.    The  same 
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principle  applied  to  caaoi  of  the  refltoration  of  prizea  mode  by  armamenta  DnlavrAiIly 
fitted  out  witliin  the  territoriea  of  nentraia.  Tbat  had  beeo  done  again  and  aeaia. 
Wliy  f  Because  their  neutrality  bod  been  violated.  It  was  true  that  there  hadlieen 
no  case  decided  in  Uie  United  Slates  io .  precisely  the  same  oircmnxtaaceB;  and  why  T 
Because  the  TircumstauccB  had  never  existed.  The  Uuited  States  had  not  issued,  liJ[« 
her  Mqesty,  orders  probibtting  prizes  coming  into  their  ports,  and  therefore^  breach 
of  nentrality  of  that  species  bad  not  occiured  ;  but  tbare  could  be  nn  doubt,  if  it  bud 
occniTcd,  tbe  United  States  would  bave  acted  accordin)(ly.  This  principle  and  prac- 
tice were  entirely  applicable  to  this  case,  wbicli  was,  no  doubt,  novel  In  its  circum- 
stances ^  the  principle,  however,  waa  identicaL  He  therefore  colled  on  the  Honae  moat 
aniphatically  not  to  approve  the  resolution  of  the  honorable  eentleioaB,  which  went 
the  full  length  of  declaring  that  Wheaton  was  wrung,  and  the  whole  conne  of  the 
United  States  for  seventy  years,  of  which  we  bad  enjoyed  the  benefit,  bad  also  be«tl 
wrong.  If  these  authorities  were  to  be  upset,  it  should  be  not  by  one  night's  discus^Mi 
in  that  House,  but  by  the  judicial  decision  of  a  competent  court  of  Ian.  He  ventared 
to  point  out  to  the  House  the  great  danger  of  adopliiif;  uich  a  resolution  as  that  of  the 
honorable  gentleman.  Bnch  a  course  might  be  very  inconvanient  to  this  country,  at 
he  would  show.  We  believed  tbot  our  maritime  strength  was  sncii  that  with  what- 
ever power  we  might  happen  to  bo  at  war.  we  should  always  be  able  to  hlocbado  hi* 
gtrt«  to  prevent  tlio  issue  of  vessels  of  war  and  the  entrance  of  pri»ee  taken  from  us. 
ut  suppose  that  the  enemy  resorted  to  American  ports,  and  fitted  out  Alabamas  from 
them,  and  took  their  prizes  into  tbe  American  poris ;  wliot  i^ould  we  do  T  We  sbould 
claim  that  those  prizes  be  restored  to  us.  but  now  could  wo  do  that  If  this  resolatioa 
were  paescdf  WeshouJd  be  met  with  tbe  reply,  "You  bave  passed,  a  resi>lution  which, 
in  fact,  avers  that,  bnwover  much  and  in  whatever  niaoner  tbe  ueutrality  of  a  state 
has  been  vicilate<1,  tbe  state  has  no  jnrisdictiou  to  restore  the  piizos."  In  that  way  we 
migbt  find  this  resolution  to  the  lust  degree  incoaveuient  to  ourselvea.  Upon  tboee 
gmunds,  and  thanking  the  House  fur  tbe  patience  with  which  they  bad  listened  to  him 
upon  what  wus  chiefly  a  tecbuisal  subject,  he  trusted  that  the  House  would  not  affirm 
a,  resolution  which  was  not  necessary,  which  conld  not  be  useful,  which  could  have  no 
practical  efiect,  and  which  might  hereafter  be  attended  with  serious  inconvenience  to 
ounielves. 

Mr.  WsnEaiDB.  Sir :  tbe  honorable  and  teamed  gentleman  said,  at  tbe  outset  of  bis 
aole  speccb,  that  there  was  no  question  of  policy  involved  in  this  discussion.  I  bee 
leave  to  deny  that  proposition,  There  is  tbe  policy  which  led  to  instructions  so  legal 
and  so  perfect  that  we  are  told  by  tbe  Konoraitle  and  l«arned  gentleman  that  they  are 
about  to  he  immediately  modified  or  repealed.  I  say  thera  are  involved  in  this  debata 
questions  of  policy  and  law  of  a  very  interetiting  character.  1  agree  with  the  honor- 
able and  learned  gentleman  that  these  questions  should  be  discusaed  in  a  manner  com- 
mensurate with  their  importance.  When  I  first  read  these  papers  I  asked  myself  how 
it  happened  that  such  extraordinary  dispatches  aboutd  nave  emanated  from  any 
department  of  the  Boverninent.  I  answered  myself  by  saying,  "The  authorities  ruf- 
iuc  at  the  Foreign  OQlce  at  tliatmooient  thought  the  war  was  going  against  the  South, 
Slid  that  it  was  extremely  likely  the  North  would  be  auccessfnl."  I  calW  to  mind  th« 
speech  at  Blairgowrie;  and,  aithongb  I  remembered  tbe  most  statesmanlike  speech  of 
tbe  chancellor  of  the  exchequer  BtNewcostle — that  Jefferson  Davis,  aa  be  callrvl  him, 
had  not  only  made  an  army  and  a  navy,  but  had  made  a  nation — yet  I  saw  that  one 
waa  later  iu  date  than  the  other.  I  accept  the  declaration  of  the  solicitor  general  that 
1,.  .^  preserve  strict  neutrality.    But  we  complain  that  the  law  of  neutrality 


has  been  improporly  violat«d  iu  this  matter,  that  the  transaction  ig  indefensible,  and 
I  ara  satisfied  that  tbe  honorable  and  learned  gentleman,  and  his  learned  colleague  tbe 
attorney  general,  have  advised  tbe  Crown  that  it  is  indefensible,  and  that  they  have  col> 
reeled  the  very  instructions  of  tbis  diapatob  which  the  aoltcitor  general  employed  a 
good  portion  of  his  apcech  to  prove  were  so  perfect  as  not  to  ue^  correction.  Tbe 
facts  of  tbe  case  are  very  simple.  I  beard  with  surpriae  the  honorable  and  learned  gon- 
tleman  several  timea  in  the  course  of  his  apeecb  talk  of  "shams"  as  well  as  realities. 
Tbere  ore  no  "  sbams  "  in  the  case  of  the  Tuscaloosa — it  waa  a  painfol  reality,  aa  mf 
houorable  and  learned  friend  would  admit.  That  vessel  was  originally  called  the  Con- 
rad, under  which  name  she  hod  boen  a  merchant  vessel.  It  is  important  to  bear  in 
mind  the  rest  facts  when  we  find  astute  lawyers  raising  queations  which  do  not  arise — 
supposing  facts  which  do  not  exist,  upoti  which  they  construct  a  visionary  ailment 
and  call  upon  the  House  to  decide,  not  upon  the  facta  before  ua,  but  npou  other  matters 
imagined  by  the  learned  gentleman  who  addreaaes  ua.  It  seems  to  me  that  now  it  is 
the  admirals  who  deoide  tbo  law  and  the  lawyers  who  decide  upon  naval  tactics; 
becanse,  as  the  cose  stands.  Admiral  Walker  haa  overruled  the  attorney  general,  and  I 
understand  tbe  law  ofBcors  at  home  have  sent  out  instmctiona  to  the  naval  captains 
telling  them  bow  they  are  to  behave.  It  waa  not  by  acting  upon  such  instmctionn 
that  Nelson  won  the  Kile  and  Trafalgar.  I  will  not  say  anything  about  the  Duke 
of  Newcastle  in  relation  to  this  diapatoh,  because  I  agree  with  my  honorable  friend 
that  tbere  are  traces  of  another  hand  being  engaged  upon  it — a  band  with  which  we 
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ftre  pi^fally  acquainted.  Now,  It  la  agreed  that  the  Tascalooui,  vhile  called  the 
Courai],  fonoerl.v  beloaged  tu  the  federal  States.  The  veBsel  was  captured  tiy  the 
confederates  uS  the  coast  of  Brazil  on  the  21et  of  June,  with  a  nargo  nf  wool  ou 
hoaril,  1  ask  my  honorable  and  learned  frieud  and  the  House  what  was  on  that  da^ 
the  law  arising  out  of  those  facts.  When  tlie  ship  of  one  belligerent  striken  its 
flaK  (<>  a  ship  of  the  other  heliigorent,  what  is  the  result  that  aiises,  does  not  the  ship 
which  fields  belong  to  the  captor ;  or  can  it  by  any  ingeninns  argument  be  made 
to  iHjloDg  to  Bomeliody  else?  The  captnr  may  bum  or  destroy  the  Teasel,  or  not, 
according  as  the  interests  of  his  country  might  suggest.  That  has  been  done,  and 
Lord  Btowell  says  the  captor  baa  a  ri^ht  to  do  so  when  he  is  so  instnicted.  It  is  really 
ridiculous  to  argue,  then,  aa  though  there  were  any  nation  which  had  more  frequently 
oaaerted  that  right  than  onrsolves.  Surely  you  an>  not  going  tu  apply  a  different  law 
to  the  Confederate  States  from  what  our  own  admirals  act  upon,  and  then  plume  your- 
selves upon  your  strict  neutrality  and  your  strong  sense  of  Justice  1  T  say  that  the 
ownership  of  the  property  was  changed  by  the  fact  of  the  capture.  I  deny  that  any 
Jndgmeut  or  M^adicatiou  was  oeceesary.  If  a  man  on  board  a  captured  ship  disputed 
the  right  of  the  captor,  bis  answer  would  be,  "  Do  not  make  a  noise,  or  I  will  shoot 
you."  The  object,  Che  horrible  object  of  nnr  ia  to  cripple  the  commerce  and  tndama)^ 
the  power  of  the  conntry  with  which  yon  are  at  war,  and  not  to  indulge  in  the  iuter- 
ebanse  of  polite  compliments.  We  have  acknowledged  to  be  a  Itelligerent,  that  power 
which  the  chancellor  of  the  exchequer  has  described  as  a  nation— a  power  which  is 
oommencing  her  fourth  campaign  in  vindication  of  her  independence ;  she  is  entitled 
to  all  the  rights  of  a  beUigeren^  and  having  by  the  exercise  of  such  riglits  captured 
the  Conrad  on  the  aist  of  June,  the  pronerty  in  that  vosacl  passed  at  once  to  Captain 
Semmes  without  any  necessity  for  adjudication  or  condenmation.  The  captain  of  the 
Alabama  then  put  ou  board  two  guns  and  ten  meu,  under  a  lieatenant,  and  changed 
her  name  to  the  Tuscaloosa.  The  next  question  is  whether  the  officer  in  coramand  of 
the  Alabama  was  lawfully  commissioned  by  the  Confederate  States.  That  has  been 
olenrly  admitted  by  the  Duke  of  Newcastle,  who  says  that  his  authority  as  commander 
of  a  Teesel  belonging  to  a  belligerent  power  was  not  open  to  dispute.  The  next  (luea- 
tion  is,  had  Captain  Semmea  power  to  grant  a  commission  to  tlie  person  he  placed  in 
oommond  of  the  Tuscaloosa  T  Is  that  denied  by  the  law  officers  of  the  Crown  1  The 
vords  of  Lord  St-uwell  iu  a  similar  cose  were  that  it  was  ouiy  necessary  to  see  that  the 
oEBcer  put  iu  command  had  even  the  semblance  of  authority,  and  we  ought  not  tl> 
inquire  at  length  into  the  nature  of  the  commission.  We  will  see  how  that  matter 
stands  when  we  come  to  the  statement  of  Sir  Baldwin  Walker,  as  we  And  that  all  he  says 
1h  to  be  adopted,  and  everything  said  by  everybody  else  at  the  Cape  is  to  be  rejected. 
Our  practice  is  that  a  couiiuission  granted  by  the  admiral  or  captain  abroad  is  subject 
to  the  approval  of  the  admiralty  at  home  i  but  Lord  Stowell  decided  that  the  com- 
mander of  a  single  ship  might  grant  a  oommission,  and  thus  the  commander  of  the 
Alabama  would  have  lull  authority  to  do  so.  I  say  that  you  cannot  go  behind  the 
comniiasiou  according  to  the  decisions  of  uur  own  courts  nor  by  the  reason  of  the 
thing;  nor  can  you  inquire  whether  the  ship  is  something  difTerent  fVoni  what  she 
appears  to  be.  I  say  the  effect  of  the  commiaaion  iu  this  case  was  to  change  the  char- 
acter of  the  captured  ship  and  to  make  her  a  veaael  of  war,  employed  by  a  lawfully 
Aprpoiuted  commander  in  the  confederate  aavy.    She  was  a  ship  in  the  lawful  eniploy- 

'    "■  '  '      ■        ' 3,  sink,  destroy,  or  captitTO  the 

J.  ....  .  .  '  was  at  war.    We 

Alabama  and  Tuscaloosa  remained  some  time  in  company.  The  talk  about  the  wool 
is  a  mere  device  of  no  value — of  no  more  value  than  it  would  have  been  if  the 
whaler  captured  by  the  Americans  during  the  last  war  had  bad  a  cai^  of  whales  on 
botml.  It  was  decided  by  Sir  William  Scott  that  the  fact  of  the  American  officer  hav- 
ing pat  some  guns  on  board  the  whaler  hud  changed  it  lata  a  ship  of  war,  and  it 
be<;ame  the  prise  of  the  officer  who  took  it.  The  Alabama  and  tlie  Tuscaloosa  continued 
in  company  until  the  Gth  of  August ;  it  is,  as  the  solicitor  general  said,  quite  true  that 
the  Cape  of  Good  Hope  is  a  neutral  port ;  but,  then,  this  vessel  must  l>e  regarded  cither 
M  a  prize  or  as  a  ship  of  war ;  and  if  it  was  a  prize  the  conduct  of  the  framera  of  these 
instnictions  is  indefensible,  while  if  it  was  a  ship  of  war  the  course  which  they  took  is 
quite  inexcusable.  Now,  I  admit  that  there  was  a  proclamation  of  the  Queen  that  forbids 
the  captor  to  bring  a  prize  into  the  Cape,  hut  there  remains  the  question,  what  was  U> 
be  done  in  the  prosent  instanoe  I  The  course  which  was  taken,  notwithstanding  what 
has  fallen  from  the  solicitor  general,  will,  I  would  ventnre  to  say,  never  again   Im 


repeated  by  this  or  any  other  eo'^^rnnient.  Be  that,  however,  aa  It  may,  the  procla- 
mation was  veiT  important.  R  was  perfectly  well  known  to  the  commander  of  the 
Alabamai,  who  is  described  by  Sir  Baldwin  Woiker  (baniahed  at  a  particular  criais 
from  this  country  to  appear  in  a  superior  poaitlott  at  the  Cape)  af  " ' '  — 


attorney  general  appeared  quite  amaeed;  but  it  appeared  to  him  (Mr.  Whiteaide)  a 
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Terr  pi*P^  conrae  to  pnrtiie ;  uid  liere  I  ma^  obaerve  lihat  it  is  somewlut  remarkable 
thkt  if  au  offlofalor.a  clerk  at  a  distant  Btatiou  acts  illeKally ,  rasLlj,  or  oQBcnipiilaasW', 
he  Js  sure  to  be  defended  by  the  noble  riscoiiDt  at  the  neail  of  the  )fo vemm ent-  while 
if  he  acts  with  ability  and  discretion  be  is  certain  to  be  thiona  overboard.  We  all 
lenembei' the  declaration  of  the  noble  Vlsconnt  about  the  Jadgment  and  discretion  dis- 
plajed  in  the  well-known  case  of  the  lorcba  Arrow ;  but,  passing  by  that  txtiat,  it  would 
•esD]  that  AdmtTal  Walker  undertook  to  decide  the  law  in  this  toatter.  Now,  although 
I  have  the  greatest  respect  for  seafaring  men,  yet  I  deny  that  their  authority  is  in  such 
cases  so  satisfactory  *s  that  of  the  attorney  general.  Now,  there  is  an  attorney  general 
at  the  Cape — Mr.  Porter — than  whom,  if  he  be  the  man  I  knew  in  fonuer  times,  you 
conlfl  have  no  better  educated  person.  [An  honorable  member — "Mr.  Steveosou  is  the 
acting  sttomej."]  Well,  that  did  notniatt«r;  the  attorney  general  gave  bis  opinion, 
but  the  government  sot  it  aside.  The  solicitor  general  has  used  the  term  sbiuo,  aud 
repeated  the  expression.  He  compared  the  cue  t-o  mere  cases  of  roguisbness  that 
occurred  in  Westminster  Moll.  The  captain  of  the  Alal>ama  was  asked  how  long  be 
wished  to  remain,  how  many  days,  and  what  was  the  list  of  artioles  he  required.  All 
these  partlculan)  were  fumished.  During  that  time,  was  there  a  particle  of  evidence 
'o  show  that  he  sought  to  sell  the  wool;  and  what  was  the  use  of  the  solicitor  general 
tying  that  he  meant  to  do  that  wliich  he  did  not,  and  that  the  fact  asserted  was  to  be 
ikeu  for  granted!  Ee  remained  there  as  he  ought  t«  remain;  got  his  provisions ;  the 
Tuscaloosa  got  the  repairs  she  wanted;  Admiru  Walker  waa  overmlnil',  and  the  two 
vesaels  left,  I  believe,  it)  about  seven  days.  I  l>eg  now  to  call  the  attention  of  the 
house  to  what  was  said  by  another  able  lawyer,  the  consul  of  the  United  8tat«s  at  the 
Cape.  Before  the  ships  left,  he  applied  to  the  govemoi  to  seize  the  Tesael.  "Ican- 
'  not,"  said  the  governor.  "Itelt  you  what  we  will  do  then,"  answered  the  consul;  "the 
moment  we  take  the  Alabama  we  will  do  everything  this  captain  has  done  wiUi  the 
TusciUoOBa;  we  will  torn  it  into  a  ship  to  be  used  against  the  confederates."  "Quite 
fair,"  added  the  governor,  "I  cannot  prevent  you  fKiiu  doing  so  any  more  than  I  can 
prevent  this  genueman  from  turning  the  Tuscaloosa  into  a  t«uder  to  the  Alabama,  and 
putting  a  lieutenant  on  board."  ''But,"  replied  the  consul,  "if  you  do  not  seize  the 
vessel,  yon  ought  at  once  to  order  her  to  depart  fh>m  this  port."  Here  the  oousul 
snggcsted  the  right  course  to  adopt  if  there  had  been  a  violation  of  the  law  and 
the  proclamation  of-  neutrality.  Now,  I  do  not  find  a  single  thing  to  cumploiu  of  in 
this  correspondence,  I  do  not  at  all  complain  of  Sir  Baldwin  Walker  for  having 
laid  bis  donbtH  before  the  governor ;  and  it  will,  I  think,  be  time  enough  for  the 
solicitor  general  when  every  ship  taken  is  converted  into  a  t«Dder  to  lay  down  his 
maxims  with  as  much  solemnity  as  be  has  done  to-night.  No  candid  man  con,  iu  my 
opinion,  underrate  the  fact  that  the  lieutenant  on  board  the  ship  had  a  legal  commis- 
sion at  the  ontset;  and  what  happened  next  1  TheproceedingsattheCape  were,  together 
with  the  opinion  of  Sir  Baldwin  Walker,  sent  to  the  govemroent  in  this  country.  The 
al&iT  BO  far  SB  the  Cape  of  Good  Hope  was  conoem^  was  at  an  end,  and  the  vessels 
departed  unmolested.  The  subordinate  officials  at  the  Cope  performed  their  duty 
faithfully,  conducted  the  inquiry  Lonornbly,  and  acted  with  the  Btrictest  propriety,  and 
without  the  least  deviation  from  the  law  of  neutrality.  Aral  hero  I  may  observe,  that 
we  had  in  the  North  Amerioon  correspondenoe  a  dispatch  which  gives  us  a  key  to  the 
course  pursued  by  Esrl  Hussell,  Mr.  Adams,  having  hod  the  cose  laid  before  liim  by 
tbe  American  consnl  st  the  Cape,  pressed  the  noble  earl  to  do  something  in.  reference 
to  this  ship.  The  dispatch  of  the  39th  of  October  shows  pretty  clearly  what  led  to  the 
iBsning  of  the  instructions  of  the  4th  of  November.  As  to  those  instmctioDS,  they  were 
told  thatnothingoccnrredprior  to  the  4th  of  November  of  Any  consequence.  But,  with 
all  deference  to  my  honorable  and  learned  friend,  a  very  important  matter  occurred  in 
the  interval.  The  Alabama  visited  the  Cape  asain.  On  the  ITth  of  September  there 
is  a  dispatch  from  Sir  Baldwin  Walker,  who  had  misgivings  about  the  ship.  This  doc- 
ument was  in  ^onr  possession  early  in  Oct<iber,  and  it  proves  that  the  oammandeT  had 
made  explanations  to  the  gallant  admiral  in  reference  to  what  bod  been  done.  On  the 
17th  of  September  Sir  Baldwin  Walker  writes ; 

"Captain  Semmes  frsjikly  explained  that  the  prine  Sea  Bride,  in  the  first  place,  had 
pnt  into  SaJdanha  Bay  through  stress  of  weather,  and  on  being  joined  there  by  the 
Tuscaloosa,  both  vessels  proceeded  to  Augra  Pequena,  on  the  west  coast  of  AfHcSi,  where 
be  subsequently  joined  tbem  iu  the  Alabama,  and  there  sold  the  Sea  Bride  and  her 
cargo  to  an  English  subjeet  who  resides  at  Cape  Town.  The  Tuscaloosa  had  landed 
some  wool  at  Angra  Pequena  and  received  ballast,  but  he  states,  is  still  in  commission 
as  a  tender.  1  have  no  reoeoa  to  doubt  Captain  Semmes's  explanation ;  he  seems  to 
bo  iiilly  alive  to  tiie  instruction  of  her  M^esty's  government,  and  appears  to  be  moot 
anxious  not  to  commit  any  breach  of  neutrality .'^CmrMpondinicc,  No.  6,  (1S64,}  p.  17. 
Thus  the  matter  stands;  the  wool  was  not  sold  at  the  Cape,  but  was  disposed  of 
long  ailerwards  in  Afdco.  Captain  Semmes  returned  to  the  Cape  in  September,  and 
gave  an  explanation  of  everything  connected  with  tbe  Tuscaloosa  ta  Sir  Baldwin 
Walker,  who  wrote  home  that  he  was  entirely  satisfied  with  that  explanation,  part 
of  which  was  that  tbe  Tuscaloosa  waa  still  in  commission  as  a  tender  to  a  confederate  ship 
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of  war.  It  WBa  with  these  &ct8  before  him,  and  advited  hj  the  Iswjen  whom  I  see 
oppo«ite,  or  rather,  I  anepeot,  net  advised  bj  them,  that  eomebody  at  home  sa,t  down 
uid  contrived  the  dispatch  to  which  I  moat  now  call  attention.  The  solicitor  Keneral 
aelcs  what  complaints  we  hare  to  malie.  I  complain  of  almost  evervtbinain  tha  con- 
dnct  of  the  case,  whether  tm  matter  of  fact  or  of  law.  '  After  Sir  Baidwiu  Walker  had 
written  home,  BtatinK  that  he  was  sotiafled  with  the  eiplaaatioQ  of  Captain  SeninieB 
lespectlDg  the  TnicalDosa,  the  following  dispatch  was  sent  on  irom  Dowoing  street : 

"  With  regard  to  the  vessel  called  the  Tnsealoosa,  I  am  advised  that  this  vessel  did 
not  loae  &e  character  of  a  prize  captared  by  the  AlaLuma  merely  because  she  was,  at 
the  time  of  her  lieing  brought  nitbm  British  waters,  armed  with  two  small  rifled  gans, 
in  charge  of  an  offlcer  and  manned  with  a  crew  of  ten  men  from  the  Alabama,  and 
nsed  as  a  tender  to  that  vessel  under  the  authority  of  Captain  Semmes."    (P.  W.) 

Let  me  here  remark  that  the  qneaCion  whether  she  was  or  was  not  that  tbiog  had 
been  investigated  at  the  Cape.  The  dispatch  of  the  governor  is  explicit  on  the  matter; 
the  decision  of  the  law  officers  is  clear:  the  opinion  gf  Sir  Baldwin  Walker  in  conclu- 
sive; yet  with  all  those  things  l>eforehim  the  colonial  secretary  disputes  a  fact  that 
bad  been  inquired  into  in  the  only  place  where  it  conid  be  investigated.  He  then 
proceeds  te  lay  down  this  most  extraoidinary  doctrine: 

"  Whether,  u  the  case  of  a  vessel  doly  commissioned  as  a  ship  of  war,  after  being 
piade  prize  by  a  belligerent  government,  without  being  flrst  brought  iVni  prasMia  or 
.  condemned  by  a  court  of  pnze,  the  character  of  a  pnse,  within  the  meaning  of  her 
llajeaty's  orders,  would  or  would  not  l>e  merged  in  that  of  a  national  ship  of  war,  I  am 
not  called  upon  to  explain."    (P.  16.} 

Not  called  upon  to  explain  T  The  Colonial  Office  might  as  well  be  shot  up  at  onoe. 
It  was  its  business  to  explain.  The  distracted  governor  at  the  Ciq>e  says,  "Tell  me 
what  to  do."  "So,"  replies  the  colonial  aecreta^,  "  I  scorn  to  enlighten  yon ;  I  will 
leave  you  in  yonr  diffionlties,  bnt,  at  the  same  time,  I  will  reverse  your  decision ;"  and 
the  ground  alleged  is  that  most  exqui^te  one  by  the  solicitor  eeneral, "  We  do  not  believe 
■ny  such  caae  will  occur  again ;  we  do  not  believe  it  conld,"  They  never  wish  to  hear 
the  name  of  the  Tuscaloosa  again,  and  while  they  invent  a  doctrine  theoretically  it  is 
not  to  be  put  in  force  practically.  Sorely,  says  the  solicitor  general,  the  Duke  of  New- 
castle could  uot  suppose  that  the  Tuscaloosa  would  return.  Alas  for  the  duke,  she  did 
come  back,  for  at  the  end  of  Ave  montiis  the  same  ship  upon  which  an  inquiry  had 
been  held,  and  the  explanation  respecting  which,  given  t)y  Captain  Senunea,had  been 
considered  satisfaotory,  suled  one  fine  morning  into  the  Capo.  "OhP  cried  Sir  Bald- 
win Walker,  "  here  she  is  again.  Don't  breathe  a  word  to  the  attorney  general,  bnt 
seize  the  ship."  The  governor  says  there  is  no  ground  for  seizing  her;  she  has  no 
wool  on  boai^.  "We  are  to  seize  her,"  replies  Sir  Baldwin  Walker,  "in  accordance 
with  the  generE^  principles  of  international  law,  which  do  not  apply  to  the  caae ;  we 
are  to  suppose  she  was  in  neutral  waters  when  she  was  not  so;  we  are  to  suppose  she 
had  English  property  on  board  when  she  had  no  English  property  on  board ;  we  are  to 
suppose  that  she  was  recaptured  when  she  was  not  recaptured ;  we  are  to  suppose 
everything  we  oannot  suppose,  and,  an«r  exhausting  our  imaginations  by  Inventing 
impossible  oases,  we  are  to  obey  the  duke."  During  ner  absence  the  Tuscaloosa  had 
been  cruising  in  the  service  of  a  belliKerent  power,  under  the  confederate  flag,  with  a 
commission  &om  a  lawfully  conatitated  ofBoer,  and  ahe  was  seized  because  Ave  months 
before  ahe  bad  wool  on  bcMird,  which  ahe  did  not  sell.    "It  la  not  possible,"  cried  her 


astonished  commander,  "that  yoa  have  aelced  my  ship.  Why  have  yoa  done  soP 
They  were  very  delicate  about  givine  hlmthe  Information  he  sought  for,  bnt  even^~ 
ally  they  told  him  they  had  been  directed  to  act  as  they  bad  done  against  their  o' 


Judgments  and  that  they  had  no  dlsoretiou  but  to  obey  orders,  oi 
authorities  at  the  Cape  the  Justice  to  say  that  it  was  impossible  to  nndeistand  their 
Instructions.  The  officer  in  command  of  the  Tuscaloosa,  when  his  vessel  was  seized, 
sat  down  and  wrote  words  which,  I  thiuk,  no  Englishman  con  read  without  a  blush. 
I  felt  ashamed  when  I  read  them.  Lieutenant  Low,  writing  from  Simon's  Bay  to  Sir 
Philip  Wodehouse,  on  the  2Sth  December,  1863,  stud  i 

*'  In  AuBust  last  the  Tuscaloosa  arrived  in  Simon's  Bay.  She  was  not  only  recog- 
nized in  the  character  which  she  lawfully  claimed  and  stills  claims  to  be,  namely,  a 
oommisaioned  ship  of  war  belonging  to  a  belligerent  power,  bnt  was  allowed  to  remua 
in  the  harbor  for  the  period  of  seven  days,  taking  in  supplies  and  effecting  repaiia  with 
the  fiill  knowledge  and  sanction  of  the  authorities.  No  intimation  wns  given  that  she 
was  regarded  merely  in  the  light  of  an  ordinary  prize,  or  that  she  was  considered  to  be 
violating  the  laws  of  nentrality.  Nor,  when  she  notoriously  left  for  a  cruise  on  active 
aervice,  was  any  intimation  whatever  conveyed  that  on  her  return  to  the  port  of  a 
&iendly  power,  where  she  hod  been  received  as  a  nian-of-war,  she  would  he  i^arded 
as  a  prize,  as  a  violator  of  tbe  Queen's  proclamation  of  nentrality,  and  conaeqnently 
liable  to  seizure.  Misled  by  the  conduct  of  her  Mqjeaty's  government,  I  retained  to 
Bimon's  B^  on  the  SGth  instant,  in  very  urgent  want  ta  repairs  and  enpplies;  to  my 
surprise  I  lud  the  Tuscaloosa  is  now  no  longer  oonaidered  as  a  man-otwar,  and  she 
has  by  your  orders,  as  I  ledh,  been  seized  for  the  purpose  of  being  hailed  9^.1p  ^ 
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person  'who  claims  her  on  behnlf  of  her  late  on-neTB,  The  character  of  tke  veaself 
namely,  that  of  a  lawful  commiHsioned  man-of-war  of  the  Confederate  States  of  Amer- 
ica, hiM  not  been  altered  since  her  Grst  arrival  in  Simon's  Bay,  and  she  haring  been 
once  full;  recognized  b;  the  British  authorities  in  command  of  this  colony,  and  no 
notice  or  naming  of  change  or  opinion  or  of  friendly  feeling  having  been  communi- 
cated by  public  notification  or  othemise,  I  was  entitled  to  expect  to  be  again  prrmitlod 
to  enter  Simon's  Bay  without  molestation.  In  perfect  cood  talth  I  returned  to  Simon's 
Bay  for  mere  neoesunries,  nnd  in  all  houor  and  good  faitli  in  return  I  shonld,  on  change 
of  opinion  or  of  policy  on  the  port  of  the  British  nnthocitlea,  have  tieen  desired  to  leavs 
the  port  again.  Btit  by  the  coarae  of  pl'ocecdingB  taken  I  have  been  (Bupposing  thtt 
view  DOW  token  by  your  excellency's  government  to  be  correct)  first  misled  aud  next 
entrapped." — Corre»pondeinx,  No.  6,  (1964,)  p.  23. 

That  is  the  statement  of  Lieutenant  Low.  la  it  not  strictly  tme  I  Won  he  not  Gnt 
inisled  and  then  entTapped  T  All  the  answer  the  governor  at  the  Cape  oonld  make  was, 
that  he  could  not  help  it.  I  have  referred  to  the  dispatch  of  the  4th  November  from 
Downing  street,  and  to  the  ingeoIoDS  argument  which  the  solicitor  general  founded 
upon  it.  He  asks  what  would  t>e  the  case  of  a  Tessel  taken  In  neatral  waters.  Why, 
the  law  applicable  to  n  clear  violation  of  nentntlity  would  be  euforced ;  but  the  present 
case  is  one  wholly  different.  The  Tuscaloota  conlii  not  lawfiilly  be  seiied  either  aS  a 
ebip  of  war,  or  as  a  priie.  It  is  admitted  on  all  aiilea  that,  if  a  ahip  of  war,  she  coul4 
not  be  touched,  white  if  a  prize,  ahe  conld  be  sent  away  for  violstiug  the  royal  procla- 
mation. Out  anthoritles  could  have  warned  ber  off,  but  they  hod  no  authority  to 
pnraue  any  other  course,  and  all  the  ingennity  of  the  aolicitor  general  hoa  been 
employed  aimply  to  conjure  up  aome  fencifnl  case,  which  has  notliing  to  do  with  the 
snbject  of  our  present  diacusoiou.  How  were  they  to  find  the  owner,  aud  how  was  a 
qneatiou  of  the  kind  to  be  properly  investigated  I  The  invariable  coarse  adopted  waa, 
flierefore,  to  worn  such  a  veaael  not  to  ent«r  a  port,  or,  if  it  had  already  entered,  to 
order  it  to  quit.  The  latter  part  of  the  dispatch  of  the  4th  of  November,  which  my 
honorable  and  learned  friend  read  in  a  gentle  tone,  aud  said  required  amplifying  and 
explaining— which  in  perfectly  tme — and  adding  to->wliicb  was  not  only  correct,  but 
would  be  aone — said,  "you  are  to  keep  the  Tnscatooea,  if  she  comes  in  again,  nntil 
properly  reclaimed  by  her  owners."  Such  an  inatmction  was  indefensibte,  and  the 
plea  that  it  applied  only  to  a  particular  ship  apd  to  a  particular  harbor  could  not  pos- 
sibly be  upheld  in  fair  argument.  To  make  the  thing  more  completely  ridionlous,  the 
advice  of  the  law  officers  of  the  Crown  was  taken,  and  another  dispatch  was  written 
jnstmctiug  the  govemnor  to  give  back  the  veesel,  which,  according  to  the  opinion  of 
tho  solicitnr  geaeral,  had  been  rightly  seized.  Whether  yon  admit  my  honorable  and 
learned  friend's  arjtnment  or  not,  they  cannot  but  confess  that  the  conduct  pnisned 
waa  highly  incnnaiatent.  The  whole  thing  proved  that  tbe  course  adopted  wa*  ft 
wrong  one,  and  that  the  statement  of  the  captaiu,  when  he  aaid  he  had  been  deceived 
and  entrapped,  was]>eifectly  corrreot.  Tbe  case  is  not  at  all  improved  &om  tbe  manner 
in  which  this  restoration  was  effected.  It  was  not  pretended  that  the  restoration  waa 
made  becaose  any  nnwise  or  unsonnd  principle  had  been  laid  down,  bnt  simply  becans* 
of  certain  facts  which  bad  occurred  in  connection  with  this  particnlor  vessel.  I  deny 
that  tbe  ship  coold  be  termed  a  prize  nnder  any  ciroumatanoea,  acting  as  she  bad  done, 
in  the  belief  of  Sir  Baldwin  Walker  and  everyone  at  the  Cape,  for  six  or  seven  montlu 
as  a  tender  to  a  man-of-war  under  a  lawftil  commission.  'Thia  ia  a  case,  I  submit,  ja 
which  tho  House  ought  to  affirm  the  resolution  of  the  lionorable  member  for  Maldon, 
by  way  of  taking  core  that  in  futnre  the  principlea  of  international  law  shall  not  be 
violated,  and  in  order  to  declare  that  the  doctrine  of  neutrality  shall  be  observed 
toward  all  nations — toward  tbe  Sonth  and  the  North — toward  Germany  and  toward 
Denmark-^with  impartiality,  consistency,  and  justice. 

Mr.  J.  J.  PowBLL  (Gloucester)  said  it  seemed  to  him  that  tberigbt  honorable  gentle- 
man who  bad  just  sat  down  had  concealed  behind  the  exuberent  foliage  of  liis  speech 
tbe  barreouese  of  his  answer  to  the  facts  aud  arguments  brought  forward  by  his  hon- 
orable and  learned  friend  the  solicitor  general.  He  presumed  that  tliose  who  had 
listened  attentively  to  tbe  speech  of  the  right  honorable  geutleman  would  regard  as 
the  moat  powerful  portion  of  it,  that  which  impugned  what  the  government  hod  never 
concealed  to  be  a  mistake,  namelv,  the  seiznre  of  the  TuHcalooaa  on  her  return  to 
Simon's  Bay,  The  honorable  and  learned  gentleman  contended  flrat  of  all  that  when 
the  vessel  arrived  at  that  port  she  was  duly  commissioned,  and  that  we  had  no  right 
to  seize  or  deal  with  her.  He  would  ask  the  right  honorable  gentleman  what  author- 
ity thtre  was  beyond  bis  own  statement  for  tlie  assertion  that  the  Tuscaloosa,  when 
shefirst  entered  Bimon'sBay,  had  on  board  any  commission  whatever  I  Captain  Semmes, 
who  must  have  known  whether  such  was  tbe  case,  had  not  said  a  sinale  word  about 
11..  Tho  government  conceded  that  if  ahe  had  bean  a  comraissioneil  vesed,  and  bona  fide 
tender  to  the  Alabama,  ahe  would  have  had  Bs  much  right  to  be  there  as  tbe  Alabama 
herself;  but  as  far  as  the  facts  were  known  to  the  House  and  to  tbe  conutry,  they  all 

_!...•  .„  „i 4.v~.  .1 [g  only  colorably  a  tender,  and  th^  she  was  then  without  any 

,__. !_.._  s. ij  j^y  ^g  ^j  jj^  cargo  00.  board  ana 


PAHLIAMEKTAET  AMD  JUDICIAL  APPENDIX,  KO.   XX.         665 

only  two  amall  ffirivel  gnns  aad  ten  mon.  He  did  nnt  profens  to  Icnow  lunch  about 
naval  matters,  bat  he  ^liered  that  there  wei«  few  veeeels  vhich  now  traversed  the 
ocean  without  having  a  few  anch  atmi  na  board.  Ever;  fact,  therefore,  wtiicli  had 
come  to  their  knowiedge  proved  that  the  Tnscaloosa  remained  then  what  she  ovigiDaUj 
had  been,  a  nierchaQtman  and  a  prize.  He  had  rend  these  papers  with  the  greatest  atten- 
tion, and  with  the  greatest  'respeot  fur  the  (^utleman  wlio  had  penned  them,  and  be 
rejoiced  to  Bod  that  the  nirtioual  interests  were  so  well  looked  after  by  our  offloers  at 
the  Cape.  He  ventured  to  think  that  if  an;  niBtake  bad  been  made  in  the  first 
instance  itwas  to  be  attributed  to  the  acting  attorney  general  at  the  Cape,  and  not  to  the 
goTemnr,  or  an;  one  else.    Sir  Baldwin  WaJker  taid: 

"On  tlie  8th  of  August,  the  tender  Tuscaloosa,  a  sailing  bark,  arrived  in  Simon's 
Bay,  and  tho  boardiiie  officer  baring  reported  to  me  that  her  original  cargo  of  wool 
was  still  on  board,  I  felt  tJiat  tlicre  were  ([ronnds  for  doobting  her  real  charact-er,  and 
again  called  the  governor's  attention  to  this  circumstance.  Hy  letter  and  his  reply  are 
annexed.  And  I  would  here  heg  t<)  submit  to  their  lordships'  notice  that  this  power  of 
a  captain  of  a  ship  of  war  to  coustttnte  every  prize  he  may  take  a  '  tender,'  appears  to 
me  to  lie  likely  to  lead  to  abase  and  evasion  of  the  laws  of  strict  nentrality  by  being 
nsod  as  a  means  for  bringing  prizes  into  neutral  ports  for  disposal  ot  their  cargoes, 
and  secret  arrangements — which  arrsngenMnta,  it  must  be  seen,  could  afterward  be 
easily  carried  oat  at  isolated  places." — Corrmprmdence,  No.  6,  (1H64,)  p.  1. 

He  maintained  that  the  view  taken  by  Sir  Kaldwin  Walker  was  a  very  sensible  one. 
The  attorney  general,  however,  naturally  enough,  had  recourse  to  Ifkfaton,  but 
interpreted  liis  rules  according  to  the  letter  instead  of  tho  spirit,  and  gave  liis  opiaion 
on  a  technical  rather  than  on  any  broad  ground.  The  vessel  was  accordingly  allowed 
to  leave.  Then  came  the  dispatch  of  the  Duke  of  Newcastle,  about  which  so  much 
had  been  said.  Having  received  the  decision  of  the  secretary  of  state,  Sir  Baldwin 
Walker  and  the  governor  of  course  had  no  other  course  left  them  but  to  seiie  the 
vessel.  The  honorable  and  learned  gentleman  opposite  had  challenged  lioth  the  facts 
and  the  law  in  the  Duke  of  Newcastle's  dispatch,  hut  he  (Mr.  Poweltl  maintained  that 
the  facta  were  correct  and  the  law  sound.  This  was  a  cose,  it  should  be  remembered, 
where,  if  there  was  no  authority  for  the  law  laid  down,  it  was  equally  impossible  to 
oite  any  anthority  ngainst  it ;  and,  in  his  opinion,  it  wonid  be  better  for  the  Honse, 
instead  of  atteraptiiiK  to  decide  a  i^aestion  with  which  it  was  really  incompetent  to 
grapple,  to  wait  nntil  it  had  been  disposed  of  hy  a  proper  tribunal.  He  begged  ths 
Uouiut  to  observe  that  the  dispatch  did  not  assert  any  general  principles  of  law,  bat 
was  limiteil  to  the  specific  case  under  consideration. 

"With  regard,"  wrote  the  duke,  "to  the  Tuscaloosa,!  amadyised  that  this  vessel  did 
not  lose  the  character  of  a  prize  captured  by  the  Alabama  merely  because  she  was,  at 
the  time  of  her  being  brought  within  the  British  watem,  armed  with  two  small  rifled 
gnns,  in  charge  of  an  officer,  and  manned  with  a  crew  of  ten  men  &om  the  Alabama, 
and  used  as  a  tender  to  that  vessel  under  the  authority  of  Captain  SemmeA." — Corrt- 
tpoBile»a,  No.  6,  (1864,)  p.  18. 

The  Duke  of  fieweaetle  assumed  the  facts  to  be  as  he  stated  them,  and  was  jnstifled 
in  doing  so  trom  the  information  he  had  received.  No  one  could  doubt  for  a  moment 
that  if  tlie  vessel  was  armed,  not  bona  fbfs,  but  merely  for  the  purpose  of  evasion,  she  did 
not  thereby  lose  the  character  of  a  prize.    Then  the  Dnke  of  Newcastle  went  on  to  say ; 

"1  think  that  the  allegations  of  the  United  States  consul  ought  to  have  been  brought 
to  the  knowledge  of  Captain  Semmea  while  the  Tusoaloosa  was  still  within  British 
waters,  and  that  he  should  have  been  requested  to  state  whether  he  did  or  did  not 
admit  the  facte  to  be  as  alleged.  He  should  also  have  been  called  upon  (unless  the 
facts  were  admitted)  to  prodnce  the  Tuscaloosa's  papers.  If  the  result  of  these  inquiries 
had  been  to  prove  that  the  vessel  was  really  an  iincondemned  prize,  bionght  iuto  British 
waters  in  violation  of  her  Mr^esty'a  orders  made  for  the  purpose  of  maintaining  her 
neutrality,  1  consider  that  the  mode  of  proceeding  in  such  circumstances  most  consist- 
ent with  her  Majesty's  dignity,  and  most  proper  for  the  vindication  of  her  territorial 
rights,  would  have  been  to  prohibit  the  exercise  of  any  flirther  control  over  the  Tusca- 
loovt  by  the  captors,  and  to  retain  thatveaael  under  her  »•-'—--'-  — ^ — '  — -■  j— '- 
diction,  until  properly  reclaimed  by  her  original  owners."- 
p.  19. 

He  would  not  enter  into  the  qneation  whether  a  correct  interpretation  of  international 
law  was  given  in  the  couelnding  portion  of  the  dispatch,  which  said  that  the  vessel 
ouffht  to  De  retained  nntil  properly  reclaimed  by  her  onginal  owners.  That  was  a 
point  quite  beside  the  main  and  substantial  qnestion  at  isaue,  which  was,  not  what 
was  to  be  done  with  the  vesael  after  she  had  been  detained  and  forfeited,  but  whether 
the  authorities  at  the  Cape  had  a  right  to  detain  and  forfeit  her  at  oIL  He  would  not 
Bay  that  a  vessel  under  such  circumstanoea  ought  not  to  be  given  up  to  her  original 
owner;  but  he  was  disposed  to  think  that  the  forfeiture  would  innre  to  the  benent  of 
the  Crown,  and  that  the  original  owner  would  have  little  or  no  right  to  reclaim  the 
ship.  Putting  that  question,  however,  aside  aa  immaterial  to  the  main  issue,  be  anb- 
niitt^  that  Sn  the  prinei^lee  of  law  were  in  &voi  of  the  assertion  that,  under  anoh 
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oiTcnnistan««B,  tbe  Croini  bad  a  right  to  d«tain  tbe  vcMel.  At  the  commencement  of 
the  war,  her  Mi^wty  had  iasusd  a  proclamatoiD,  forbidding  both  helli^renti  alike  to 
bring  prizM  into  odt  ports.  That  Captain  Semmes  vrai  acqaainted  with  thot  procla- 
mation waa  proved  by  aome  of  the  fecM  in  this  very  caae.  It  was  BigniBcunt  that 
Captain  SeBamea  did  not  brin);  in  the  tender  with  hint  in  the  first  instance.  He  left 
her  ontaide,  bnt  mentioned  in  port  where  she  was.  Thns  he  aaoertaiued  whether  there 
woold  be  any  oUection  to  the  tender  being  bronght  in.  The  authorities  at  the  Cape 
natnraUy  assnnied  that  Captain  Semmes  was  speaking  the  trath,  and  that  the  t«nder 
to  which  he  referred  really  was  a  vessel  answering  to  tliat  description,  and  not  ono 
merely  fitted  np  for  the  pnrposas  of  evasion.  Consoqnently,  they  offered  no  opposi- 
tion to  her  coming  in.  As  soon,  however,  as  they  discovered  the  tmth  of  the  matter, 
that  tbe  Tnscaloosa  was  not  properly  a  tenderjOnt  was  only  dlsfruised  as  nne,  thay 
ought  to  have  done  as  tbe  Duke  of  Newcastle  pointed  oat — prohibited  the  eieroise  of 
any  farther  control  over  her  by  the  captors,  and  retained  her  nnderber  M^eatys  J  orla- 
dictlon.  All  TBSsels  entered  foreign  porta  only  by  the  oonrtesy  and  pormiHaion  of 
the  sovereign  of  the  coontiy,  who  nad  an  nndonbted  rirht,  especially  tn  the  time  of 
war,  to  prescribe  the  conditions  nnder  whioh  ships  shoud  be  admitted.  Any  vessel 
which  disregarded  or  violated  tbe  limitations  thns  impoeed  oSeTod  an  Insult  to  the 
sovereign,  and  rendered  herself  liable  to  punishment  aoccirdingly.  Conld  any  one  dnubt 
that  if  Captain  Semmee  bad  broagbt  the  Tascoloosa  as  a  prise  into  Simon's  Ba^, 
and  hod  persisted  in  enteilng  after  navliig  been  warned  to  desist,  Admiral  Sir  Bsldwm 
Walku  wonld  have  been  jo^ified  ta  opening  fire,  and  even  ainkinc  both  the  Alabama 
and  the  Tuscalooaal  Well,  then,  if  he  would  have  been  eatitleil  to  sink  her  when 
fbrce  waa  need,  sorely  he  bad  a  right  to  seize  and  detain  her  when  fraud,  the  sabatitnto 
for  force,  waa  reaorted  to.  Tbe  honorable  and  learned  aentlemau  had  blended  togethec 
two  things  which  were  totally  distinct — tbe  arrival  of  the  Tuscaloosa  on  tbu  first  and 
on  the  second  occasion.  "How  inconsistent,"  it  was  said,  "is  the  Dnke  of  Newcastle! 
Tbe  first  time  the  vesael  comes  in  hesaya  you  onght  to  keep  her;  and  when  she  returns 
again  and  is  aeiied,  he  orders  her  to  be  let  go  directly."  The  right  honorable  gentleman, 
well  knew,  however,  that  in  the  interval  between  the  two  visits  a  sreat  change  had 
occurred  in  the  oircnmstsncee  of  the  case,  such  a  change  as  mode  what  was  wrong  in 
the  first  instanoe  right  in  the  second.  Tbe  second  time  the  vessel  appeared,  whether 
or  not  she  had  a  formal  commission  troia  Captain  8emmes  or  the  confederate  admiralty, 
■he  waa  a  duly  commiaaioned  vessel  within  the  esse  of  the  Ceylon,  wllicb  had  been 
etted.  She  haid  got  rid  of  her  cargo;  she  had  mounted  several  guns,  iU8t«ad  of  two; 
she  was  manned  not  by  ten  bnt  by  twenty  men.  In  fact,  she  had  become  a  vessel  of 
war.  Where  a  vessel  had  become  beyond  nil  question  the  property  of  the  captor,  the 
conduct  of  the  captoi  might,  nevertheless,  be  auch  sa  warranted  the  forfeiture  of  th« 
vessel.  As  to  thui  there  was  no  doubt,  and  if  you  wanted  an  instance  of  misoondnct 
which  Justified  forfeiture,  it  was  certainly  supplied  by  the  entrance  of  a  belligerent 
Teasel  into  a  neutral  port  in  defiance  of  the  proclamation  of  tbe  nentral  government. 
He  wanted  to  know  what,  after  they  had  spent  the  night  in  discussing  this  question, 
the  iaane  was  to  bef  Of  course,  the  House  had  a  right  to  discuss  at«tract  i^uestions  of 
law  if  they  thought  fit,  bnt  in  doing  so  they  were,  in  his  opinion,  travelling  beyond 
their  prober  functions.  What  good  would  result  trota  any  discnssion  of  the  House  on 
the  question  I  Their  decision  was  just  as  likely  to  be  wrong  as  right ;  but,  whatever 
it  was.  would  the  govemnient  venture  to  adviM  her  Miyesty  upon  the  strength  of  itt 
Would  the  judges  even  take  judicial  notice  of  it  should  any  caae  arising  out  of  it  coma 
to  be  tried  before  themT  Ctrtainly  not.  Inatead  of  applying  Itoelf  to  its  proper  busi- 
ness, which  was  legislation,  the  regulation  of  Qnauoe,  the  amending  of  grievanoes,  and 
the  material  and  politiool  welfare  of  the  nation,  this  house  liecnme  something  like  a 
diwusaion  hall  when  It  debated  abstract  qneations  of  law^  a  decision  upon  which  could 
answer  no  good  purpose  whatever.  He  submitted  that  it  was  mont  inconvenient  for 
the  House  to  debate  suohqneitionB;  still  more  to  attempt  to  decide  them.  He  therefoM 
hoped  thay  would  not  come  to  any  decision  on  this  question ;  bat  if  they  did  decide,  he 
hoped  the  deoision  wonld  be  based  on  those  sound  principles  of  iutemationallawwhieb 
hod  been  laid  down  by  the  solicitor  general,  and  which  be  also  hod  humbly  attempted 
to  enforce. 

Silt  Jahbs  Elphinstonx  said  that  in  hia  opinion  it  was  clear  that  the  TuscalMs^ 
on  her  second  viiut  to  Bimon's  Bay,  had  all  the  appeuance  of  a  vessel  of  war.  She  hod 
Increased  her  crew  to  twenty-five  ofllceia  and  men,  and  was  fitted  with  all  the  neces- 
sary instruments  for  the  navigation  of  a  loige  ship.  Her  armament  was  auch  as  would 
have  enabled  her  to  capture  easily  any  unarmed  merchant  vessel;  in  &ct,  she  waa  a 
man-of-war  of  a  most  formidable  character.  Aetluf;  on  the  advice  to  detain  tbe  vea- 
oel  till  claimed  by  her  proper  owners,  Sir  Philip  Wodehouse  offered  the  ship  to  the 
American  consul,  who,  however,  declined  to  have  anything  to  do  with  her.  Some 
stress  had  been  laid  upon  the  fact  that  on  the  first  occasion  when  she  entered  Simon's 
Bty  '^^  had  a  oaxfo  on  board,  sud  it  waa  argued  that  this  tmet  invalidated  her  preten- 
,  siona  to  be  considered  a  vessel  of  war.  Upon  this  head,  however,  he  begged  to  call 
attention  to  what  took  plooe  in  the  Pacific  in  1(113.    In  that  year  the  American  oom- 
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modore,  Porter,  of  the  Essex,  bavlnf;  captured  twelve  Britisli  whaling  ehips,  fitted  out 
twoof  themBBCTDiseis;  after  Te-chrUteniDatben)  tbeEaeei  Janloiand  the  Qeorgiiana, 
■ent  theoi  to  cruise  on  the  coaat  of  Chill.  Both  the«e  vessela  were  recaptured  b;  the 
British — the  Ebbbx  and  the  lHaaex  Jnnior — off  the  barboi  of  Tslpaiaiso,  by  the  Phcebe, 
and  thn  Qeorgiana,  on  her  way  to  the  United  States,  b;  the  Baroasa.    She  had  then 


D  board  an  armament  of  fifteen  jpins  and  forty  men,  and  a  valuable  oanfo  of  oil  a 

spermaceti.  The  owner  of  the  tieorgiana  claimed  to  have  her  restored.  Now,  here 
was  a  case  of  an  armed  vessel  loaded  with  property  which  had  coufeesedly  belonged  to 
the  former  owners  of  the  ship;  but  the  prize  court  held  that  she  was  a  national  ship, 
and  that,  1>ein|{  the  prize  of  the  captors,  the  property  fonnd  on  board  no  longer 
belonged  to  the  former  owners.  The  oaae  of  the  (3«orgiana  seemed  to  be  upon  all-fours 
with  that  of  the  Toscaloosa ;  she  was  on  armed  ship,  confessedly  loaded  with  a  cargo 
which  belonged  to  her  original  owners;  yet  a  prize  conrt  held  thflt  she  belonged  to  her 
oapt-on.  It  nad  been  asked  what  was  the  lieensp  under  which  iiie  Tnscatoosa  sailed ; 
and  the  reply  was  that  her  license  was  the  commission  of  the  officer  who  hod  charge 
of  her,  a  commissioii  which  rendered  him  perfectly  qualified  to  command  her  aa  a  shTp 
of  war.  It  was  quite  clear  that  the  government  did  not  intend  to  uphold  the  order  by 
which  the  Hhip  was  seized.  But  there  remained  the  qnestion,  who  was  to  tinnrinn  the 
damage  which  had  beeu  done  to  the  Confederate  States  bv  the  Tuscaloosa  haviux  been 
detaiued  at  the  Cape,  her  cruise  having  beeu  spoiled  by  the  intervention  of  her  M^ea- 
ty's  goverumuntt  It  appeared  to  bim  that  throughout  the  whole  dealineof  tier  M^- 
esty'n  government  with  the  Confederate  States  they  had  been  actnat^  more  by  a 
spirit  of  hostility  than  of  neutrality.  We  bad  acknowledged  the  Coufederato  States 
as  belligereDls,  but  we  would  not  acknowledge  that  they  conld  have  a  govenuneut  to 
direct  their  movements,  and  the  consequeuce  was  that  we  had  not  betn  able  to  zmn- 
muuicate  with  them  upon  any  of  the  queetions  of  intomational  law  which  had  arisen 
between  us.  He  must  repeat  that  it  would  be  a  flagrant  breach  of  justice  if  her  Mf|j- 
esty's  eovemmeut  did  not  compeueate  the  Coufederato  States  for  the  detention  of  the 
Tuscaloosa,  which  had  rendered  her  cruise  abortive. 

Mr.  Shaw  Le  Fevre  said  the  question  beiore  the  House  was  one  of  great  difficulty, 
and  much  better  fitted  for  discussion  in  a  court  of  law  than  In  the  House  of  Commons; 
but,  at  all  events,  it  ought  to  be  treated  by  honorable  members  in  a  spirit  of  neutral- 
ity. There  appeared  to  him  to  be  two  questions  involved :  first,  what  course  should 
have  been  adxipted  in  reference  to  the  Tuscaloosa  when  she  went  into  Simon's  Bay  for 
the  first  time;  and,  second,  what  conrse  should  be  adopted  in  reference  to  prizes  waich 
might  in  future  come  into  onr  ports.  After  a  careful  reading  of  the  dispatohee,  partic- 
nlarly  those  of  Sir  Baldwin  Walker,  he  could  come  to  no  other  conclusion  than  that 
arrived  at  by  the  Duke  of  Newcastle,  that  the  Tuscaloosa  should,  on  h«r  first  visit, 
have  beeu  detained  and  handed  over  to  the  original  owners.  He  tliought  that  it  had 
been  ■conclusively  shown  that  the  Tuscaloosa  bad  not  at  that  time  lost  her  character 
as  a  prize,  but  that  her  captors  bad,  to  some  extent,  given  her  the  character  of  a  ves- 
sel of  war,  for  the  fraudulent  purpose  of  enabling  her  to  evade  the  Queen's  proclama- 
tion, BO  as  to  come  into  our  ports  ostonsibly  as  a  vessel  of  war,  bnt  really  t"^  the 
pnrpose  of  disposing  of  her  cargo,  and  equipping  her  as  a  vessel  of  war.  Subsequent 
events  showed  what  the  inteadun  of  her  captors  had  been,  as  they  had  disposed  of  her 
cargo,  and  had  added  to  her  oquipmeut,  doubtless  at  Simon's  Bay;  thus  efiectiug  the 
ver^  purpose  which  it  was  the  oliject  of  the  proclamatiou  to  prevent.  A  precisely 
similar  case  had  not  before  ariseu,  and,  therefore,  they  could  only  treat  it  by  analogy; 
aud,  perhaps,  the  closest  analogy  was  that  of  prizes  brought  into  the  ports  of  a  neutral 
by  ships  which  bod  been  illegally  eqnippeil  as  veesels  of  war  in  violation  of  the  laws 
of  the  oButral.  The  earliest  ciis«>s  of  this  kind  arose  in  1793,  in  America,  where  prizes 
had  been  brought  in  captured  by  French  privateers  Illegally  equipped  in  American 
ports.  Washington  was  in  doubt  as  to  what  course  should  be  adopted  with  rrspect  to 
these  prizes,  which  England  demanded  to  have  restored  to  her ;  and  the  question  was 
referred  to  the  Judges,  who  refused  to  entor  upon  the  qnestion  on  the  grouud  that  they 
bail  no  inrisdictiou,  and  that  the  question  was  one  fur  the  determination  of  the  Execu- 
tive. Washington  was  therefore  obliged  to  take  the  case  into  his  own  bands;  he 
directed  the  prizes  to  be  restored  to  their  original  owners,  and  afterward  introduced 
the  foreign  enlistment  act,  which  not  only  settled  the  law  as  to  the  equipment  of  ves- 
sels of  war  in  their  ports,  bnt  also  ((ave  power  to  the  courts  of  law  to  determine  ques- 
tions arising  upon  prizes  coming  into  their  ports.  Our  own  foreign  enlistment  act, 
though  mainly  taken  from  the  American  act,  contained  no  clause  similar  to  this  last. 
It  waa,  he  thought,  most  desirable  that  our  courts  of  law  also  should  have  cognizance 
of  such  cases.  Reasoning  ihim  what  had  oocurred  in  those  cases,  we  ought  at  Srst  to 
have  handed  over  the  Tuscaloosa  to  ber  origiuai  owners,  on  the  ground  that  there  had 
been  a  violation  of  our  neutrality  by  the  Tuscaloosa  in  coming  into  Simon's  Bay.  There 
was  also  another  ground  upon  which  this  should  have  beeu  done,  a  gronnd  not  raised 
by  the  government  nor  alluded  to  In  the  Duke  of  Newcastle's  dispatch,  but  one  which 
conld  not  have  escaped  the  notice  of  oar  law  officers ;  and  that  wns  that  the  Tusca- 
loosa was  prize  to  a  vessel  which  had  been  equipped  in  our  porta  iu  violation  of  onr 
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neutrality.  There  was  no  international  Iftw  which  wa«  more  dearly  laid  down  tiuD 
this,  that  a  price  taken  by  a  veaael  eqntpped  in  Tiolation  of  the  oeutrBlitj  of  another 
oonutry,  if  t>roui;;ht  into  a,  port  of  that  coantry,  ehonld  be  leetorod  to'  ita  original 
owners.  Without  entering  into  qnestiona  as  to  tne  moaning  of  the  forei^  enlistment 
act,  he  apprehended  there  oonld  be  no  doiibt  that  the  Alabama  liad  been  equipped  and 
manned  in  violation  of  onr  noatralitf.  The  qnostion  also  arose  whether  resaela  like 
the  Alatisma  were  justilled  in  buruing  their  pnzes  npon  the  eea  witboot  attempting  to 
send  them  into  port  for  condemnation.  In  the  days  of  Qrotius,  no  donbt,  aveBael 
within  tweutj-fbur  honrs  of  her  capture  became  the  absolute  pnjpetty  of  her  captors; 
bnt  considerable  alteration  in  the  law,  and  especially  in  Cbe  law  of  Bnf^laud,  had  taken 
place  since  that  time.  Sir  William  Scott,  in  iiis  well-known  letter  for  the  information 
of  prize  courts  in  America,  said  tliat  before  a  ship  oould  be  disposed  of  by  her  captors 
there  mnst  be  a  judicial  proceeding  and  a  condemnation  of  the  prize;  and  iu  the 
instmctitine  to  our  commanders  of  vessels  of  war,  aud  in  the  letters  of  marqne  to  pri- 
vateers, it  was  laid  doivn  that  when  vessels  were  captured  they  were  to  be  taken  into 
a.caurt  for  condemnation ;  and  there  were  no  iustmctioiis  which  warranted  their  being 
burnt  as  soon  aa  seized.  This  showed  that  a  great  change  had  taken  place,  and  it 
could  not  now  be  cnnsiderMl  a  nsoce  saootioned  by  international  law  to  bum  and 
destroy  private  property  at  sea;  and  cODSeqaently,  jn  the  consideration  of  this  qnea- 
tiOD,  Uie  Alabama's  ooastnnt  practice  of  burDing  her  prizes  ought  to  be  borne  in  mind. 
No  doubt  it  might  be  said  that,  as  between  belligerents,  there  was  no  law  upon  the 
matter;  but  still,  whenever  a  neutral  had  the  power  to  iuterfere  to  put  a  stop  to  snoh 
a  practice,  was  it  not  her  duty  to  do  sof  liad  a  country  which  had  uo  ports  into  which 
it  could  send  its  sliips  a  right  U>  have  cruisers  upou  the  sea  capturing  aaA  destroying 
Tesselsl  He  thouj^ht  not;  and  he  was  f^lod  to  observe  that  so  great  an  authority  as 
the  lord  chancellor  had  expressed  the  opinion  that  such  practice  could  not  heconud- 
ereil  na  altosetUer  according  to  the  us^e  of  moclorn  warfare. 

[Notice  token  that  forty  members  were  not  present.  House  oonnted,  and  forty  mem- 
bers being  found  present:! 

Mr.  Shaw  Lb  Fkvrk.  with  respect  to  the  conree  to  be  adopted  in  future  toward 
priien  bmught  into  Our  ports,  it  was  hardly  safe  to  say  that  all  {)rizos  whiclr  came  into 
ports  hclDusiiig  to  her  MnJesty  should  he  handed  over  to  their  original  owners;  for 
ehipH  n  ith  priiee,  intended  tu  be  submitted  to  the  adjudication  of  a  prize  court,  might 
be  ohligud,  by  stress  of  weather,  or  for  want  of  provisiona,  to  enter  those  porta.  In  such 
cases  tlie  prizes  should  not  be  handed  over  to  tno  owners  uulees  the  vessels  vrliiob  cap- 
tured them  had  been  equipped  in  British  ports,  iu  yiolatiun  of  the  Queen's  proclamatioii 
of  neutrality.  But,  in  all  cases,  whore  there  was  reason  to  believe  that  they  came  in  for 
other  purposes  than  that  of  Roinj;  to  the  ports  of  their  captors  for  condeninatiou,  ho 
thought  they  should  be  detained  or  restor^  to  their  original  owners.  In  common  with 
many  other^uunrablo  members,  he  sympathized  with  the  gallantry  of  the  confedentt«s, 
though  he  had  no  sympathy  with  their  cause ;  but  he  must  say  uiat  he  had,  also,  no 
sympathy  foe  them  m  respect  of  vessels  like  the  Alabama,  which  were  equipped,  not  for 
fighting,  but  for  lighting  bonfires  upon  the  sea  by  burning  private  property;  and  he 
thouglit  that  if  her  Majesty's  government  could  put  a  stop  to  such  a  practice  it  became 
them  to  do  so.  Tbey  might  do  much  towards  ofiucting  this  by  probibitiag  oil  aocess  to 
onr  jHtrts  to  vessels  whioh  were  given  to  tbis  practice,  and  by  detaining  their  prizcA  on 
whatever  pretense  they  come  into  our  porta.  By  oU  means  in  your  power,  he  would  say, 
Pmkibe  infandot  a  navAiu  ignea. 

Sir  Joh:^  Hat  said  he  should  not  have  risen  to  take  .part  in  the  discnssioD  but  for  one 
olwervation  made  by  the  honorable  and  learned  member  for  Reading,  (Mr.  8baw  Le 
Fevre;)  but,  before  he  did  so,  he  must  say  that  her  Mt^jesty's  government  did  not 
deserve  any  great  credit  for  attempting  aeain  a  count  out  alter  the  very  disgraceful 
manoouver  the  other  night  on  the  Cliina  debate.  It  is  a  very  easy,  and  no  donbt  con- 
venient, mode  of  getting  rid  of  a  disagreeable  question,  when  they  found  that  the  feel- 
ing of  the  House  was  setting  strongly  against  them,  to  get  one  of  their  supporters  to 
move  the  count  out  of  the  House ;  but  he  thought  that  some  quieter  mode  of  getting  rid 
of  the  discussion  would  have  been  more  consonant  with  tbcir  dignity  than  resorting  to 
this  flagrant  abuse  of  one  of  the  privileges  of  that  House.  Having  mailB  those  remarks, 
he  must  say  that  the  honorable  aud  learned  memt>er  fui  Reading  had  advanced  some 
doctrines  which  he,  as  a  naval  officer,  must  prouoiinco  altogether  hereticaL  He  must 
remind  the  honorable  and  learned  member  that  there  was  a  wise  distinction  tietween  a 
privateer  and  a  tender.  A  tender  carried  with  her  all  the  powers  and  character  of  the 
ship  &om  wliich  she  receives  her  commission,  and  therefore  the  Tnscoluoea  derived 
her  power  to  navigate  the  ocean  and  cany  on  war  entirely  from  the  commission  which 
was  borne  by  the  captain  of  the  Alabama.  It  might  be  that  Captain  Semmes  was  not, 
in  the  opinion  of  the  House,  the  captain  of  a  man-of-war,  and,  in  that  case,  the  honor- 
able  and  learned  geuti  eman's  argument  might  hold  good ;  but  her  M^esty's  govemmsnt 
bad  achnotrledged,  through  their  officers,  the  oommission  of  the  Alabama.  Be  was 
recognized,  for  the  purposes  of  war,  as  the  captain  of  a  man-of-war  navigating  tho 
ocean,  and  ho  commnuicated  to  the  captain  of  nis  t«nder  the  same  full  power  and  OK- 
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thorit;  be  ezerciaed  •■  a  captaia  of  the  confadernto  datt,  nod  therefore  tlie  argnment, 
which  the  honorable  and  learned  member  based  npon  the  enpposltioa  that  the  Tnaca' 
loosa  iras  menly  aprivateer,  entirely  fell  to- the  frfnnnd.  It  waa  quite  a  new  doctrine 
to  biin  that  her  M^eaty's  ships,  or  the  ahipa  of  any  other  power,  ivhen  at  war,  were  not 
tfl  sink,  bnm,  or  deetro;  the  vessels  of  thu  other  belligerent  power.  As  to  its  policy, 
he  wonid  not  Oien  inquire ;  bnt  there  oould  be  no  (lonbt  that,  if  war  ww  to  be  carried  t« 
BnythinKlilceaeuccetisful  issno,  no  naval  otScer  would  conaeut  to  be  bound  to  ham  per  him- 
aeu  with  a  number  of  prises,  which  must  necesBarily  reiloce  the  number  of  his  orew, 
which  ha  required  for  the  purposes  of  fighting  liisabip.  In  snch  a  cose  it  was  the  duty 
of  ev^ry  navaloffleer  not  to  respect  theieelings  or  inlereets  of  those  who  belonged  to  the 
captnrod  ships,  or  the  advuntagee  which  migbt  accrue  tohiauelf  and  crew  by  retaining 
those  prir.e8  and  bringing  them  into  port  to  be  condemned  by  a  prize  court,  bat  to  sink, 
bnni,  and  destroy  them  on  all  occasions  when  the  public  service  dBtuaoded  it.  Speak- 
ing for  those  offlcers  on  foreign  stations  who  had  been  the  victims  of  the  extraordlnaiy 
and  nmbignons  dispatches  ol  the  government,  he  trusted  they  would  be  more  eiplicit 
for  the  future,  and  not  seek  thereby,  an  had  been  the  case  in  this  instance,  to  shirk  the 
roaponsibility,  and  cost  it  npon  their  offloera.  He  could  aaenre  the  House  that  naval 
officers  endeavored  to  discharge  their  duty  in  spite  of  the  mistaken  opiutons  of  the  hon- 
orable and  learned  member  for  Beodijig,  and  otners  in  that  House,  woo  thought  it  tbeir 
duty  to  state  anoh  heresies  at  home. 

bu-.  Neate  said  that  although  the  proposal  to  count  out  the  House  had  proceeded  f^m 
t^t  side  of  the  House,  there  waa  no  T«a«on  to  iuipnte  it  to  the  government.  Of  those 
who  rushed  in  to  make  the  House,  a  largo  mt^ority  belonged  to  the  government  side,  and 
all  through  the  debate  there  had  been  two  memben  on  the  government  side  to  one  on 
the  other.  He  thought  there  would  not  bo  much  difference  of  opinion  that  the  Tusca- 
loosa onght  to  have  been  detained  at  tbe  ontaet  if  the  Duke  or  Newcastle's  dispateh 
had  arrived  earlier.  When  the  Tuscaloosa  wae  first  brought  into  Simon's  Bay  she  was 
brouffhtininfraudulent  violation  of  our  nentrnlit^.  She  waa  a  ship  of  five  hundred  tons, 
and  she  wae  brought  into  the  bay  commissioned  as  a  vessel  of  war,  with  tea  men  on 
board.  He  would  ask  the  honorable  and  gallant  geutleman,  (Sir  John  Hay,)  if  he  had 
the  honor  and  responsibility  of  commanding  her  M^esty's  fleet,  whether  be  would  send 
such  a  ship  to  sea  with  lesx  than  one  hundred  men  f  But  it  had  been  said  that  upon  ber 
rtftaru  she  wne,  to  all  Intents  and  purposes,  a  vessel  of  war.  But  whs  t  was  her  state  then  t 
Why,  she  had  twenty  men  and  three  gnns  on  board,  one  hundred  oartridges,  six  twelve- 
ponnder  shot,  and  twelve  revolver  pistols.  Sir  Baldwin  Walker  said  he  had  learnt  since 
the  departure  of  the  Alabama  and  her  so-called  tender  that  overtures  were  made  to 
some  parties  iu  Cape  Town  to  purchase  the  Tuscaloosa's  cargo  of  wool.  Would  the 
hODorable  and  gallant  gentleman  opposite  think  a  transaction  of  that  kind  the  business 
of  a  vessel  of  warT  He  woe  not  entirely  satisfied  with  the  vague  and  general  Inngn^e 
at  the  end  of  the  Duke  of  Newcastle's  dispatch.  It  would  have  been  desirable  that  there 
should  have  been  a  little  more  precision.  But  they  had  been  told  that  that  defect  had 
been  remedied,  and  therefore  he  submitted  that  no  injustice  hod  been  done. 

Hr.  MoNTAouE  Smith  said  heogreed  with  his  honorable  and  learned  friend  the  solicitor 
general,  that  in  dealing  with  i^neetions  of  this  kind  the  House  should  approach  them  in 
■ometbiug  like  a  judicidl  spirit.  He  also  agreed  with  him  that  there  was  some  incou' 
venieiiee  in  the  House  of  Commons  taking  up  qnpstioiiB  of  intomalionol  law,  but  it  had 
always  been  the  practice,  both  of  that  and  the  other  House  of  Parliament,  to  espress  an 
opinion  upoD  sncli  questions,  And  when  the  solicitor  f;eneral  expressed  a  hope  that  the 
votes  of  honorable  menibers  woold  be  given  that  evening  without  any  party  spirit,  he 
entirely  sympathized  with  him,  bnt  he  ventured  to  say  that  in  tliat  ease  his  honorable  and 
learned  friend  himself  must  vote  in  favor  of  the  resolution.  His  honorable  and  learned 
friend  hail  made  a  most  gallant  defense  of  the  inatrucf  ions  sent  ont,  probably  by  his  own 
advi«e,to  thecolony.  Ho  (Mr.  M.  Smithjwasquitewilling  to  admit  the  difllcnlty,  which 
none  but  alawyer  could  properly  appreciate,  in  which  the  Taw  officers  of  the  Crown  would 
feel  themselves  placed  in  snob  a  cnee.  They  wnnldhavo  to  apply  principlesnot  to  lie  found 
in  the  ordinary  current  of  authorities,  bnt  in  books  of  international  jurisprudence  which 
tequiri-d  some  research,  and  to  apply  them  to  cases  presenting  circumstances  of  novelty 
and  difficulty.  But  when  he  was  asked  to  express  an  opinion  upon  the  dispat^^h  of  the 
Duke  uf  Newcastle,  and  when  his  honorable  and  learned  irion<l  the  solicitor  general  in 
such  tiutd  and  defiant  language  laid  it  down  that  nothing  in  that  dispatch  could  be  said 
to  be  wrong  iu  point  of  law,  in  that  case  a  duty  wns  cast  on  honorable  and  learned  mem- 
bers on  hiB{Mr.  M.Smith's)  side  of  the  House  to  state  what  opinion  they  had  formed  on  tho 
subject.  Now  there  were  three  points,  in  the  question  before  the  House,  in  which  he  felt 
bound  to  state  his  opiuion  that  the  govemmeift  had  gone  wrong.  The  first  point  was 
whether  tbe  Tuscaloosa,  when  she  first  came  into  Simon's  Bay,  ought  to  have  been 
treated  as  a  prize,  or  as  a  ship  of  war  oommisaioned  by  confederate  authority.  The 
government  decided  that  she  was  to  be  treated  as  a  prize  and  nut  as  a  ship  of  war,  and  he 
thought  in  that  decision  the  government  were  wrong.  The  second  point  was  whether, 
aapposiug  she  were  a  prize,  the  admiral  on  the  station  was  eutitled  to  detain  her  fur 
the  purpose  of  having  her  handed  over  to  her  original  owners.    The  home  government 
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thought  that  she  should  hkre  bMn  deti^ped  until  okiimed  hj  tha  origliial  ownan.  That 
deoiiSon  appeared  to  him  <Hr.  M.  Smith}  t^i  1>e  utterly  erninooas  in  poiat  of  Iaw,  And. 
to  be  a  clear  misoonoeption  of  all  the  aathoritiee  upon  Intematioiial  law.  Tha  third 
point  was  whether,  when  the  TiiBoaloosa  came  in  tha  aecond  time  and  waa  seiEed,  and 
when  the  home  govantmeut  felt  it  necewtaiy  that  she  ehonld  be  restored  to  thoee  frata 
whom  they  had  taken  her,  they  acted  rightly  or  not.  He  thooaht  that  even  in  thia 
laat  case  the  government  hod  mistaken  their  coarse,  for  they  had  not  the  courage  and 
ilgbt  feeling  to  order  her  to  be  restored  upon  the  pn>por  grounds,  but  they  pat  the  rea- 
toration  upon  the  narrow,  mistsken  gronnd  that  because  she  had  been  once  in  the  baf, 
and  bad  been  allowed  to  sail,  she  ought  to  be  restored.  Tha  two  former  em>tB  were 
tnisCakes  in  point  of  law;  the  latter  was  a  mistake  In  point  of  poliey,  and  was  per- 
baps  the  moat  aerions  of  all,  because  the  government,  more  than  their  law  offlcen,  were 
teaponaible  for  it.  With  reference  to  the  first  question,  whether  the  Tuaealooaa  onght 
in  uie  first  instance  to  have  been  treated  simply  as  a  prize,  bronght  in  in  oontravention  of 
the  proclamation,  or  ae  a  ship  of  war,  he  aneed  with  his  honorable  and  learned  friend 
to  a  certain  extent  that  it  wae  a  qoestion  of  Gut,  and  that  to  some  extent  the  ioaa  jMea 
of  the  conversion  might  have  been  inqoired  into.  It  was  eleai  if  a  ship  were  bronght 
In  without  anv  of  tbe  iDsignia  of  a  vessel  of  war,  those  who  had  to  eiarotse  the  Qneen'i 
authority  mlent  take  it  apon  themselves  to  say,  "This  is  in  clear  contravention  of  tbe 

a  teen's  proclamation — it  la  ameredeoeption  intended  to  be  practiced  nponns."  But  on 
is  qnestion  the  colonial  authorities  appeared  to  have  formed  a  correct  opinion,  i>oth  on 
the  &cta  and  the  law.  Tbe  question  was  whether  tbe  Tiisc^onea  was  a  ship  of  war 
or  a  tender,  and,  as  ench,  entitled  to  the  privileges  of  a  sliip  of  war;  or  whether  she 
wentin  to  deliver  her  cargo  and  make  a  profit  tu  the  captors.  He  thought  that  any 
one  who  read  the  pnpcra  thitt  had  been  laid  before  the  House  on  this  aul^t,  withont 
party  spirit,  innet  come  to  the  conclusion  that  the  Tusoalooea  bad  been  made  a  io»aJtd» 
tender  to  tbe  Alabama,  and,  therefore,  was  as  much  a  ship  of  war  as  the  Alabama  heraelC 
One  great  test  of  a  ibip  of  w^  was,  had  she  a  commission  t  The  Dnke  of  Newcastle,  in 
his  dispatch,  omitted  altogether  tbe  circnmetance  that  she  had  been  commissioned  by 
the  commander  of  the  Alabama.  There  conld,  however,  be  no  doubt  that  the  tact  was 
known  to  Sir  Baldwin  Walker,  for  he  wrote  to  tbe  governor  on  the  7th  of  August 
saying : 

"  Captain  Forsyth  has  informed  me  that  the  Alabama  has  a  tender  ontsida,  CMttnrod 
by  Captain  Bemmeson  the  coast  of  America,  and  commissioned  by  one  of  the  Alabama's 
lientenauts." 

From  beginning  to  end  the  fallacy  that  ran  through  tbe  oomispondence  and  influ- 
enced tha  decision  of  the  government  was  that,  treeanse  the  Tuscaloosa  was  not  oon- 
demnad  as  a  prize,  she  was  not  to  be  treated  as  a  ship  of  war.  This  was  in  the  minda' 
of  the  American  consul,  of  the  Iwal  advisers  of  the  Crown,  and  of  the  Duke  of  New- 
castle. Was  she  then  a  tender  f  Why,  Sir  Baldwin  Walker  himself  said  she  was;  it 
is  true  she  had  a  small  crew,  but  a  tender  to  a  man-of-war  did  not  carry  as  many  men 
as  the  man-of-war  herself— she  was  simply  what  her  nune  indicated  her  to  be,  an  attend- 
ant upon  a  man-of-war.  Cuuld  there  then  be  any  doubt  that  the  Alabama  was  a  ship  of 
war  and  tras  the  solicitor  general  eutitled  to  say  that  it  was  a  mere  sham  to  take  the  Tua- 
caloosa  IMo  Simon's  Bay  >a  her  tenderl  On  what  gronnd  did  the  American  consul 
desire  that  she  should  be  detained  t  Why,  on  the  very  ground  that  she  was  a  warlike 
veeseh    On  tbe  tenth  of  August  he  wrote; 

"An  armed  vessel,  named  the  Tuscaloosa,  claiming  to  act  under  the  authority  of  the 
so-called  Confederate  States,  entered  Simon's  Bay  on  Saturday,  tha  8th  instant.  That 
veaael  whs  formerly  owned  by  citizens  of  the  United  States,  and  while  engaged  In  law- 
fill  commerce  was  captured  as  a  priac  by  the  Alabama.  She  was  auliseqaently  fitted 
out  with  arms  by  tbe  Alabama  to  prey  upon  the  commerce  of  the  United  States,  and 
now,  without  having  been  condemned  Ets  a  prize  by  any  admiralty  court  of  any  rec- 
ognized government,  she  is  permitted  toenter  a  neutral  port,  in  violation  of  the  Queen's 
proclamation,  with  her  original  cargo  on  board.  AKalnst  this  proceeding  I  hereby 
most  emphatically  protest,  and  I  claim  that  the  vessel  onght  to  be  given  np  to  her  law- 
ftd  owners." 

What  stronger  evidence  could  there  be  that  she  was  a  vessel  of  war  than  this  state- 
ment of  the  American  consul  I  And  as  to  the  argument  that  the  vessel  bad  not  been 
condemned  by  any  prize  court,  and  therefore  remained  the  property  of  her  original 
owners,  that  could  not  be  adoiittod  for  a  moment.  So  doubt,  as  between  neutrals, 
according  to  some  modem  authoritiee,  the  property  was  not  changed  by  the  capture 
for  all  purposes,  but,  as  regarded  belligerents  tuemselves,  when  the  capture  was  com- 

Ce,  the  dominion  and  property  passed  to  the  captors.  The  fact  that  the  I'usctUoosa 
a  commission,  was,  to  a  great  extent^  decisive  of  her  character  ee  a  public  ship  of 
war.  The  case  of  tbe  Georgiann,  decided  by  Lord  Stowell,  was  almost  exao^y  rinular 
to  that  of  the  Tuscaloosa ;  aud  both  the  American  and  English  lawyers  bowed  to  tha 
authority  of  that  learned  Judge.    iMtA  Stowell  said: 

"  It  has  been  usual  for  the  court  to  look,  in  the  firet  place,  for  the  commission  of 
war,  because  where  that  is  found  nothing  more  is  wanted." 

r.zidb.  Google 
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In  ftDBwer  to  tbe  argnmeDt  thst  it  was  the  case  of  a  commiaaion  from  an  offlc«r  of 
K  UDKle  ibip,  Loid  Stawell  said : 

"Tttke  it  to  be  as  stated,  tbat  it  is  the  aet  of  aa  officer  commandiDK  one  ahip  only, 
tlie  dbtinctiou  does  not  appear  to  me  to  be  vary  material.  When  it  has  been  held 
that  the  cowmaiider  of  two  i>r  tbree  ships  niay  sufficiently  'set  forth  to  war,'  it  is  not 
going  much  farther  to  say  that  the  oommauder  of  a  siugie  ship  may  posseaa  the  same 
withority." 

He  liM  not  beanl  it  asserted  that  the  commissioD  ^ivon  to  the  TuBcalooaa  was  not 
ft  leaJ  commission,  nor  was  it  disrated  that  the  captain  of  the  Alabama  n-as  competeat 
to  give  snch  a  coEamissioo.  Haviug,  as  he  (Mr.  M.  Smith)  hoped,  eBtablisbed  the  fact 
that  she  ivas  a  ship  of  war,  tLeo  came  the  questiuo,  how  she  ought  to  have  been  dealt 
with.  It  was  no  answer  to  say  that  the  Confederate  States  haa  not  been  recognized, 
because  the  govenuiieat  of  this  oouDtry  bad  conceded  to  the  Confederate  States  Ixtllig- 
erent  rights.  There  coold  l>o  no  degree  in  belliKerent  rights,  for  once  given  to  a  state, 
they  were  posaeaaed  b^  it  fully  and  entirely.  They  were  bound  to  have  treate^i  the 
Tuscaloosa  not  as  a  pnze,  but  as  a  ship  of  war  of  the  Confederate  States.  As  lie  had 
already  said,  considerable  alluwanoe  must  bo  made  for  the  dlfBcaUies  uuder  which  the 
law  officers  lal>ore<l ;  but  this  was  a  i^uestiun  of  fact,  and  there  was  ample  evidence  on 
which  they  could  liave  grounded  Ibeir  opiuiou;  and  upou  a  questiou  of  iuternationaJ 
law  the  guvernore  of  their  colonies  wore  aiititloa  to  be  hoard,  aud  their  opiriions  were 
entitled  to  some  respect.  la  this  cMe,  too,  tbe  colonial  governor  acted  on  the  advioe 
of  bis  law  nfflcerai  and  he  ventured  to  say  that  in  this  case  tbe  colonial  law  officers 
were  right;  and,  therefore,  he  thought  bis  honorable  and  learned  friend  tbe  solicitor 
general  aasuowd  an  amount  of  dignity  to  which  bo  was  not  entitled  when,  with  great 
condeaoension,  he  said  the  law  oCSoert  here  did  not  throw  blame  on  the  law  officers  of 
the  colony.  In  fact,  the  law  ofScers  of  the  ooluuy  had  been  right  tbruugbuut^  and  tbe 
Duke  of  Newcastle's  dispatch  was  wrong  tbrougboot  Then,  supposing  the  ship  was 
a  prize,  how  was  she  to  he  dealt  wittat  He  (Mi.  M.  Smith)  held  that  the  government 
had  no  right  to  det«in  her,  and  to  hand  her  over  to  tbe  federal  goverument,  or  to  her 
original  owner.  Hia  bunorable  and  learned  friend  was  determined  to  sunport  the  dis- 
patoh  throughout,  but  he  confessed  he  wasratborGnrprisedat  bis  bouorableond  learned 
friend  saying  there  waa  nothing  wrong  in  the  dispatch,  except  that  it  was  not  suffl- 
oiently  expbcit.  That  might  beaconvenient  mode  of  getting  rid  of  adiapatoh,  that  was 
wrong  in  point  of  law,  but  he  should  have  thought  that  that  was  the  last  thing  for 
which  this  dispatch  could  be  found  fault  with.  It  seemed  to  him  so  explicit  that  no 
one  could  mistake  it.  It  was  so  explicit  that  (he  governor  felt  bound  to  act  upou  it, 
and  did  act  upon  it,  against  bis  own  convictioua.  Like  a  former  memorable  dispateh 
of  the  noble  duke,  it  was  too  peremptory ;  it  left  no  discretion  to  the  governor  as  to 
what  he  was  to  do  with  tbe  vessol,  snpposing  she  were  a  prize;  indeed,  nothing  conld 
be  more  explicit  or  more  to  tbe  point,  and  the  admiral  acted  on  it  most  effectually  by 
turning  her  own  orew  out  of  tbe  Tus^eosa,  and  placing  a  crew  of  British  man-of-war  s 
men  on  l>oard.  His  honorable  and  learned  friend  contended  that  a  right  view  of  inter- 
national law  bad  Iieen  taken,  but  he  must  say  be  thought  diCFbrenUy,  it  seemed  to 
hint  entirely  novel  aud  fraught  with  the  most  dangerous  consequeneea ;  because,  if  gov- 
ernors of  our  colonies  were  to  act  on  the  law  laid  down  by  the  Colonial  Office  in  this  case, 
we  should  be  in  danger  of  war  everyday  of  our  lives.  His  honorable  and  learned  friend 
hail  adverted  to  what  had  occurred  in  another  place.  In  the  debato  so  referred  to,  a 
noble  lord  high  iu  office,  and  particularly  interested  in  this  transactiou,  observed  that 
tlie  dispatcbss  written  by  tbe  Duke  of  Newcastle  went  beyond  what  the  law  officeiB 
advised,  and  that  the  law  officers  entertained  serions  doubts 

The  ATTUiiNsr  Gbnkiui~  Karl  Bnssell  said  the  law  ofBceiB  declared  that  it  wa«  a 
matter  for  serious  consideration. 

Mr.  Montague  Smith  said  he  quite  aooepted  the  interpretation  that  it  was  "a  matter 
for  serions  conslderatiun,"  but  tlJo  solicitor  general  went  much  further  than  this,  and 
treat^  tbe  queHtion  as  beyond  doubt,  tuid  Uiat  ail  that  had  been  done  was  perfectl; 
right.  Stirrounded  as  they  were  by  eminent  politiciaus,  be  could  not  help  tbiuking 
that  the  law  of  his  honorable  and  learned  friends  was  somewhat  warped  by  the  politios 
and  exigencies  of  tbe  moment.  Away  Jrom  their  present  aasociatiooa,  it  was  impos- 
sible to  nave  two  better  opinions;  but,  unconsciously  to  tbemselvea,  no  doubt,  their 
views  bad  been  distorted  by  their  yoaition.  His  bouorable  and  learned  Iriund  tisd 
referred  to  instances  in  which  a  neutral  power  was  entitled  to  seize  a  ship  in  the  hands 
of  a  belligerent  when  brought  into  its  own  porta;  bat  in  tbe  authorities  tcora  which 
those  instances  were  drawn,  including  the  excellent  treatise  of  the  Queen's  advocate 
on  "international  law,''  he  must  have  seen  that  tbey  were  all  exceptions  founded  on 
tbe  fact  tbat  the'original  capture  was  bad  in  law.  There  was  no  authority  Justifying 
the  neutral  power  in  manning  tbe  prize  from  one  of  iteown  ships  of  war,  in  snch  a  case; 
and  had  the  confedeistea  been  a  strong  power,  no  doubt  tbey  would  have  resented  that 
proceeding  as  on  act  of  war.  If  the  some  step  had  been  taken  with  u  nation  able  to 
enforce  iU  own  views  on  international  usage,  he  Iwlieved  the  "serious  doubts"  of  the 
law  officers  would  still  have  remained.  Wuat  was  such  an  act,  iu  eCFeot,  but  making 
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the  Qneen  a  recaptor  for  the  federal  KOTemment  f  In  expliuintion  of  Uie  Instmcdoaa 
aent  out  to  the  Cape,  altering  the  decision  of  the  colonial  anthoritieR,  both  as  to  the 
law  and  the  facts,  and  eivinK  explicit  and  aTbitraT}r  inetriictions  for  the  fatnre.  Ma 
honorable  and  leametl  Irieau  nrf^ed  that  It  wtui  not  then  foreseen  that  the  TusesloiMa 
would  retnm.  If  not,  tiien  theflfl  inntrnctione  were  a  mere  waste  of  bamileas  powder. 
Bnt,  anfortnnntelf ,  the  Tnacaloosa  did  come  af^ain  and  waa  seized.  His  honorable  and 
lesmed  friend  coald  not  have  ticen  sa  contideut  then  as  he  was  now,  becanae  no  ime 
conld  read  the  dispatchee  which  were  enbaegnently  written,  withont  seeing  that, 
when  it  became  known  that  their  instnictiona  had  been  actiad  on,  and  the  Tnacaloosa, 
In  fiict,  detained,  the  government  were  in  a  great  fright  and  endeaTored  to  recall  what 
they  had  done.  The  colonial  anthoritiea  were  then  told  to  reat-ore  the  ahip,  and  when 
the;  inqnired  the  grounds  for  so  doing,  were  aupplied  with  very  acantj  information  and 
left  utterly  without  guide  for  their  future  action.  The  vessel,  in  truth,  was  to  be  let  go 
because  it  was  not  expedient  t«  keep  her.  Bnt  she  waa  detained  for  her  original  owner; 
how,  then,  to  be  consistent,  eonld  the  government  let  her  go  withont  hiaconsentT  It  would 
have  been  more  gencrone  to  the  colonial  anthoritiea  to  have  said  that  they  were  right 
la  their  original  opinion, and  therefore  the  ship  mnat  ))e  released;  and  it  wonld  have 
been  more  genaroua  to  the  Confederate  States  if  her  liberation  had  been  'accompanied 
b;  some  expression  of  regret  for  what  had  occnrred.  Such  an  act  from  a  strong  power 
to  a  weak  one  could  not  Cave  been  mistaken,  and  might  have  been  gracefidly  rendered. 
He  thought  it  unfortonal*  that  Liontenant  Low  should  have  canso  to  make  nse  of  anoh 
strong  expreaaione  as  that  be  had  l>een  "  misled  "  and  "  entrapped."  He  admitted  that 
there  were  difficnlties  in  maintaining  a  strict  and  impartial  neutrality ;  hut  the  House 
and  the  country  had  a  right  to  expect  that  unr  nentrality,  more  especially  in  a  contest 
between  a  weak  country  and  a  strong  oce,  should,  if  rigid,  be  at  the  aame  time  impartial. 
Mr.  Dehman  said  that  if  the  diacnasion  of  queationa  of  thia  aort  in  that  House  waa 
attended  with  inconveniences,  atllt  greater  were  those  which  would  arise  fiom  rash 
TOtes  upon  questions  of  great  international  importance.  He  hoped  that  in  the  present 
instance  no  vote  would  be  come  to  upon  the  rettolution  before  the  House,  heeanss  either 
Its  adoption  or  rejection  coutd  not  fall  to  be  productive  of  mischief.  If  it  was  carried, 
there  would  be  danger,  not  only  that  it  might  be  quoted  against  us  atsomeliilare  time, 
but  that  a  wrangle  would  take  plaoe  between  our  own  and  some  foreign  government 
as  to  what  it  was  that  the  House  had  affirmed.  If  it  was  rejected,  it  was  oeitain  that 
on  some  future  occasion  either  our  own  or  a  foreign  government  would  appeal  to  it 
as  affirming  positively  as  good  and  legal  every  wonl  which  was  contained  in  the  dis- 
patch of  the  Duke  of  Newcastle.  He,  therefore,  trusted  that  the  resolution  would  be 
withdrawn,  Pasaing  to  the  subject  of  this  correspondence,  he  apprehended  that  noth- 
ing could  be  clonrer  than  that  the  question  as  to  whether  the  Tuscaloosa  was  a  prize 
or  a  ship  of  war  was  not  a  pure,  anadnlterated  question  of  law,  but  a  qneeHon  of  law 
BO  entirely  depending  npon  facts  that  yon  conld  not  have  any  better  judge  in  snch  a 
manner  than  a  naval  officer  like  Sir  Baldwin  Walker,  who  had  seen  the  vessel  on  the 
apot,  and  who  underntood  her  character,  her  equipment,  and  all  about  her.  The  evi- 
dence of  experts  waa  constantly  admitted  In  our  courts  of  law.  and  in  this  Instance 
there  was  no  better  authority  than— there  was.  In  fact,  bo  competent  authority  except, 
Sir  Baldwin  Walker.  Andwastheraanyanthority  tothecontraryT  Notabit  Eventhe 
honorable  and  loomed  Kcntlonian  the  member  forTruro,  (Mr.  MontBrne  Bmitli,)had  ab- 
abatainedfromsayingtnat  he  did  not  accept  the  authority  of  Sir  Baldwin  Walker.  {Mr. 
Moktagut:  Surm ;  I  said  distinctly  that  1  thought  she  wasaship  of  war.]  He  wasaware 
that  it  was  his  honorable  and  learned  friend's  opinion  that  she  was  a  ship  of  war;  bnt 
that  opinion  was  held  entirely  against  Sir  Baldwin  Walker's  better  judgment.  All 
those  who  had  in  this  debate  opposed  the  view  taken  by  Bir  Baldwin  Walker  had  relied 
upon  passages  culled  from  textbooks  and  upon  decisions  by  Lord  Stowell  and  others; 
bnt  those  decisions,  as  presented  by  the  honorable  gentlemen  themselves,  did  not  moke 
oat  the  propoeition  that  the  mere  existence  of  the  commission  waa  enough  to  make  the 
vessel  a  ahip  of  war,  and  that  yon  were  not  to  look  behind  that  commission  and  go  into 
other  fiicts,  and  examine  whether  the  vesaal  really  was  a  ship  of  war  or  an  nnoondemned 
prize.  On  the  contrary,  in  the  case  of  the  Georgiana,  his  honorable  and  learned  friend 
quoted  words  which  showed  clearly  that  the  Judgment  of  the  oonrt  was  not  founded 
npon  the  mere  fact  that  there  had  been  a  commiattion,  bnt  upon  other  fitcts  which  were 
or  great  Importance.  ["No,  no."]  The  honorable  and  learned  member  for  Tniro  cited 
the  strongest  case,  that  of  the  Ceylon,  which  had  been  qnot«d  in  the  course  of  the  debate 
as  to  the  power  of  a  captain  to  commission  another  ship  as  a  tender;  but  even 'there  the 
words  werethattheofflcerwhoreceivedthecommiselon  might  set  the  vessel  forfhaaaship 
of  war;  and  there  was  nothing  in  thedecislens  which  estubllabed  that  where  there  wai 
nothing  but  a  commission  and  an  officer  put  on  board  the  vessel,  you  were,  in  the  pres- 
ence of  all  facts  ond  in  spite  of  all  argnmsnts  to  the  contrary,  to  consider  the  veaael 
a  ship  of  war.  In  the  case  of  the  Georgiana  there  had,  as  stHted  by  the  honorable  mem- 
ber for  Maldon,  (Mr.  Peacocke,)  been  put  on  board  ten  additional  gnns  and  a  Sghting 
crew  of  ciiity  men,  and  Lord  Stowel  decided  that  the  officer  had  sufficiently  "set  her 
forth  for  war.'  ,  -  r 
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Now,  in  tha  obm  of  tfaa  TobobIoomi,  Admiral  W«lker,  la  effect.  Mid,  "  I,  wbo  &in  » 
naval  offlcec,  and  who  know  what  »  ship  of  war  aod  nlso  what  a  teuder  is,  am  perfectly 
certain  tliat  this  Tawel  was  not  a  ship  of  war,  but  a  merchaat  vessel,  with  her  cargo  un 
boBid."  That,  he  contended,  was  a  statement  worth  a  hundriHl  opintona  of  legal  gen- 
tlemen in  that  Honse  who  took  a  contrary  view,  who  eoulil  uot  bare  tbesame  knowledge 
of  the  character  of  a  ship,  aud  who,  moreover,  had  never  set  eyes  npon  this  ship.  But 
the  tmth  wao,  that  qaestions  of  iateraatiouAl  law  were  perjietiudly  arieiug  apoa  which 
no  decision  had  been  prevjooalj  given,  aod  this  case  nf  the  Tiiscalooea  was  an  excep- 
tional  case.  Was  there  to  be  found  amoDe  the  reoonU  of  past  eases  any  case  standing 
on  all  fours  with  this  I  In  soch  a  case  what  were  tliey  to  doT  They  could  only  look 
to  aoalogT  anil  reason,  and  submit  to  be  governed  by  those  two  principlea;  nor  w^  it 
possible,  he  thought,  to  deny  that  the  aaalogT  drawn  by  his  honorable  and  learned 
Biend,  the  solicitor  general,  was  a  good  one.  TLe  real  }irlnuple  involved  in  the  qnestion 
WBB,  that  the  neutrality  of  this  country  bad  been  vtuLated,  and  that  the  ^larties  by 
whom  it  had  been  violated  bad  no  right  to  turn  round  aud  dtimand  restitutiou  for  the 
reenlts  of  their  own  wrong.  That  was  a  true  principle,  which  would  be  admitted  by 
ail.  With  regard  to  Captain  Semmes,  it  was  stated  tost  be  had  pledged  his  own  traUL 
to  the  fact  that  this  ship  was  a  tender,  and  that  the  British  authorities  ought  to  have 
accepted  his  statement  as  a  verity.  Sir  Baldwin  Walker  had  no  doubt  said  tbotke 
•aw  no  reason  to  dispute  the  accuracy  of  C^tain  Semmee's  statement  Now,  a  consid- 
erable fallacy  lay  concealed  under  this  argnntont.'  Captain  Senimea  was  aoomniisstoned 
officer  of  the  Confederate  States.  It  was  hie  duty,  it  be  found  the  British  government 
willing  to  let  him  treat  this  vessel  as  a  tender,  to  run  the  gauntlet  through  all  our 
arrangements.  But  Captain  SemTQes  hod  really  no  authority  fur  calling  this  vessel  a 
tender.  He  (Mr.  Denmau)  did  not  mean  to  impntu  anytiiing  dishouorahle  to  Captain 
Semmes  in  tne  conduct  he  had  pursued.  There  was  little  doubt  but  that  Captain 
Semmes  tbonght  that  by  putting  a  commissioned  officer  on  board  and  by  calling  the 
vessel  a  tender,  he  actually  made  her  what  he  called  her ;  but  then  be  had  done  an  act 
which  was  no  less  an  evaeion  of  our  neutrality.  The  attorney  geueral  at  the  Cape,  he 
might  add.  in  giving  his  opiuiou  on  the  matter,  liad  cited  a  passage  from  Wheaton, 
which  was  not  applicable  io  tke  case;  but  the  governor  had,  oevertbeless,  done  quite 
right  in  acting  on  that  opinion;  while  with  respect  to  that  portion. of  the  dispatch  of 
the  Duke  of  Newcastle  wtiich  had  been  complained  of,  it  was  quite  clear  that  it  was 
not  the  result  of  the  deliberation  of  the  law  of&cers  of  the  Cionn,  but  had  been  added 
in  the  urgency  of  the  moment  by  the  duke  himself.  If  that  were  so,  the  House  would, 
he  tbonght,  hardly  deem  it  desirable  that  when  the  sut^ect  was  said  to  be  under  the 
consideration  of  the  law  officers  of  the  Crown,  they  should  bind  themselves  and  the 
conutry  in  all  future  wars  to  the  statement  that  the  particular  part  of  the  dispateh  to 
which  he  referred  was  at  variance  witb  the  principles  of  international  law.  With  respect 
ttt  tbetbini  point  raised  by  the  honorable  and  teamed  member  for  Truro,  he  nalutained 
that,  as  gentlemen  Vnd  as  Englishmen,  the  heads  of  the  Colonial  Office  could  not  have 
acted  otherwise  than  they  did  alter  receiving  iutimation  that  the  Tuscaloosa  had  been 
detained.  The  letter  of  Mr.  Low,  the  officer  in  command  of  the  vessel  when  Captain 
Semmee  was  absent,  had  been  quot«d  to  the  House.  The  writer  spoke  of  having  been 
•ntrapped.  When  the  ship  went  away  the  first  time,  she  had  the  wool  and  the  skins 
on  board,  and  the  two  small  gune  which  Admiral  Walker  said  it  was  ridiculous  to  call 
aa  amuunent.  She  went  away  as  a  tegular  ancoudemned  prize.  When  she  returned 
again  she  certainly  bad  mora  the  appearaaooof  the  tender  of  aman-of-warjaud,  thero- 
Ibre,  if  they  were  not  entitled  to  stop  her  on  the  first  occasion,  she  had  a  right  to  con- 
rider  that  she  wonld  not  be  stopped  on  the  second.  Whatever,  tiierefore,  Uieir  opinion 
might  have  been  as  to  the  right  of  detaining  her  on  the  first  occasion,  it  would  have 
been  a  wrong  thing,  and  ,he  would  add,  a  shabby  thing,  for  the  Colonial  Offloe  to  detain 
her  on  the  seoond  occasion.  However,  she  was  then  seized,  owing  to  a  misconception 
of  his  iustruotions  on  the  part  of  Sir  Philip  Wodehoose.  The  dispatch  of  the  Ah  of 
November  never  told  hira  that  be  was  to  shut  his  eyes  to  altered  circumstances  and 

'  'n  B  blindfold  manner.  There  was  to  hira  tsometUng  like  the  exhibition  of  a  little 
'n  the  letter  of  Sir  Philip  Wodehonse,  stating  that  the  oommander  of  the  Tunca- 
ot  unnaturally  complained  of  her  having  been  seized  after  beiug  recognized  on 
the  previons  ocoasion  as  a  ship  of  war,  bnt  that  that  was  manifestly  nothing  more  than 
the  inevitable  result  of  the  overruling  by  the  home  government  of  the  decision  of  a 
anbordinate  officer.  He  thought  it  was  rather  the  natural  result  of  Sir  Philip  Wode- 
houBo's  not  having — as  he  did  on  theliret  occasion — consulted  bis  attorney  general, 
who  would  most  probably  have  told  him  that  he  was  estopped  from  detaiuing  the  vessel. 
The  home  government  Inen  sent  out  another  dispatch  cancclliug  tbD  detention.  The 
honorable  munilier  for  Maldon  (Mr.  Peacocke)  had  complained  that  this  dispatch 
assigned  no  special  reasons  for  that  couise  being  taken.  To  him  (Mr.  Dennian)  it 
seemed  that  the  reasons  assigned  were  very  special.  It  was  stated  that  the  decision 
taken  was  not  founded  on  any  general  principle,  bnt  on  the  peculiar  circumstauces 
of  the  case,  among  which  ouo  wns,  that  she  liad  liet'U  cellol  the  tundur  of  a  ship  of  war, 
"      '  ~        '  '  '        Eo;  ueverthelces,  she  had  been  allowed 


when  really  she  was  merely  an  nncoudemned  prize; 
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to  enter  and  to  depart  ftom  the  Cape,  by -which  her  cammander  might  nstnrally  hkw 
thoDght  thftt  he  oanld  go  there  Bf^in.  The  goTemnient,  therefore,  oftme  to  the  eon- 
ctuBiuu  that  ahe  ought  to  be  retetued  with  s  fair  warning  to  her  commander  and  to  the 
captain  of  the  AIai>a[na  that  ships  of  war  could  not  be  permitted  to  bring  tbeli  prizes 
iiito  BritiBli  porta,  and  that  it  reated  with  her  Mujeety's  government  to  decide  to  what 
vessols  that  character  belonged.  The  diapatch  concluded  b;  eiprewily  d;ecltumiiig,  ia 
kind  and  conrteona  tenns,  the  intention  to  censure,  in  an;  degree,  the  coarse  piusned 
hv  Sir  Philip  Wodfhonse  on  a  question  of  di£Bcultj  and  doubt.  Now  that  the  Duiie  of 
Newcastle  had  retired  from  office,  he  thought  it  was  as  un gracious  He  it  was  unnecessary 
lUid  improper,  and  even  njischievous,  for  tne  Hoaae  to  put  on  record  a  resolation  which 
woald  tie  quoted  against  them  as  meaning  something  which  it  did  not  ine«ii '  and  for 
the  sake  of  tl^e  conntry,  for  the  sake  of  that  which  they  would  all  allow  her  Majesty'* 
government  desired  in  spirit  to  preserve — namely,  an  honorable  nentrality  in  our  Tela- 
tions  with  America— he  trusted  that  bis  honorable  &iend  woald  not  force  the  House  to 
a  vote  «□  that  occasion. 

ilr.  Boviu.  said  he  concurred  in  thinking;  that  a  vote,  on  this  snbjnot  might  lead  to  » 
mlschievoua  reenlt  if  it  ibould  afQrm  a  pnncipte  of  inteniational  law  vrbich  was  Dot 
correct,  Tlie  conntry  had  been  placed  )u  a  state  of  humitiation  by  the  seiznre  of  a 
vessel  belonging  to  a  weak  state,  and  our  being  alterwanl  obliged  to  surrender  th» 
vessel  so  seised;  and  whilst  theiiiBtruct  ions  wliicn  had  been  givenremaiued  unrepealed, 
what  bad  occurred  might  occur  again',aDd8uliJect  us  to  further  huuiilialion.  While  the 
instnictions  of  the  4tb  of  November,  issued  to  the  government  of  the  colonies,  remained 
uncanceled  and  nnnttered,  other  cases  might  occur  which  would  be  equally  mischievoos ; 
and  nitbongli  be  agreed  that  that  House  whs  not  a  proper  tribunal  fur  tbo  diBcnsaion  of 
qnestious  of  international  law,  yet  the  attention  of  Parliament  must  be  called  to  the 
Rubject,  and  an  attempt  made  to  put  tbe  matter  upon  a  proper  footing.  In  caaea  of 
this  kind  there  was  always  a  difficultv  in  ascertaining  the  precise  facts  to  which  tbe 
law  was  to  be  applied ;  niid  a  digpnte  had  arisen  as  to  tbe  true  oharaotor  of  the  Tiuca- 
lousa.  Bhe  was  originally  a  federal  mercbant  vessel,  and  was  oaptnred  by  the  confederate 
veasel  of  war,  tbe  Alabama.  On  her  capture  an  offlcer  in  the  Qonfederate  navy  was 
placed  on  l>oard  with  a  complement  of  men  of  the  Alabama,  and  from  tbat  time  she 
had  t>een  continuously  employed  ia  the  service  of  the  Confederate  8tal«s.    The  only 

Cnnd  on  which  the  American  consul  claimed  the  restitution  of  the  vessel  was,  tb^ 
ing  been  fitted  out  oa  a  vessel  of  war  and  a  tender  of  the  Alabama,  she  was  allowed 
to  enter  a  neutral  port,  not  having  been  condemned  ae  a  prize  in  any  admiralty  court. 
The  character  of  the  resscl,  bnwever,  was  placed  beyond  oil  dispute  by  the  demand 
made  by  Mr.  Qrabam  on  Sir  Pbilip  Wodebuose,  wherein  be  statM  that  she  was  sub- 
■equently  fitted  out  with  arms  by  the  Alabama  "  to  prey  on  the  commerce  of  the 
United  Stutea."  Every  person  capable  of  forming  an  opinion  arrived  at  that  concluaion. 
Sir  Baldwin  Walker  saw  the  vessel  and  cominnnlcatcd  with  her  commander,  and  be 
came  to  tbo  conclusion  that  she  ought  to  be  treated  us  a  vessel  of  war.  If  iiouorablD 
members  would  refer  to  the  correspondence  they  would  see  that  an  ofScer  and  ten  men 
of  the  crew  of  the  Alabama  were  put  on  board,  and  It  was  admitted  that  she  had  been 
fitted  ULif'tepreyon  the  commerce  of  the  United  States."  Tbe  conclusion  come  to 
l;y  Sir  Philip  Wodebouse,  by  the  acting  attorney  general  at  the  Cape,  and  by  tbe 
consul  of  the  United  States,  was  that  the  vessel  was  fitted  out  for  that  purpose.  If  all 
parties  came  to  the  same  conclnsion.how  was  it  tbat  the  Duke  of  Newcastle  was  entitled 
'to  consider  the  vessel  to  possess  a  character  which  all  admitted  ahe  had  not — the  chai> 
aoter  of  a  merchant  vesselT  But  all  were  overruled,  and  not  withstanding  that  ever; 
one  said  that  this  waa  to  be  considered  a  vessel  of  war,  his  honorable  aud  learned  friend 
the  solicitor  general  said  that  to  consider  this  as  a  vessel  of  war  was  a  mere  sham. 
The  only  allegation  of  weight  on  tbe  other  side  was  that  she  had  a  cargo  of  wool  on 
board ;  but  it  never  could  be  made  a  question,  in  the  face  of  th«  papers,  whether  she 
waa  a  voaeel  of  war  or  not.  He  won IdT challenge  bis  honorable  and  learned  friend,  the 
attorney  general,  to  say  that  she  bad  not  this  character  simply  lieoause  she  had  not 
been  condemned  as  a  prize.  It  would  be  a  most  serious  thing  If  the  House  should  be 
called  on,  upon  the  authority  of  tbe  law  officers  of  the  Crown,  to  affirm  the  oorrectueoa 
of  the  instructions  sent  out  by  the  Duke  of  Newcastle,  and  within  a  few  days  afterward 
to  find  on  the  table  amended  instructions  on  which  all  colonial  officers  <vere  In 
future  to  act.  But  the  misfortune  was  that  those  instructions  being  sent  out  on  the 
4tb  of  November,  a  dispatoh  of  the  lOtb  of  March  of  the  present  year  placed  tbe  release 
of  the  vessel  on  entirely  difiTerent  grounds;  to  tbis  hour  no  alteration  bad  been  made 
in  the  instructions,  and  if  another  merchant  vessel  which  bad  l>eeu  taken  aa  a  prise, 
fitted  out  by  tbe  Confederate  States,  and  placed  in  charge  of  an  officer  of  their  navy, 
fonnd  its  way  to  Simon's  Bay,  what  course  would  Sir  Baldwiu  Walker  take  with  r^ord 
to  It  I  The  instructions  of  the  4tb  of  November  remained  nuoanpeled,  and  he  would 
only  have  one  course  to  punue.  He  had  no  alternative  bat  to  act  on  those  inatructioua. 
He  acted  on  them  and  seized  a  vessel  of  war.  Could  anything  be  more  humiliating  t 
InstmctiouH  went  out ;  contrary  to  the  opinion  of  the  officers  of  the  colony  they  were 
acted  on ;  and  vrhea  the  government  oonld  not  retain  Uieii  poaitiiNt  tbey  waa  ^ad  to 
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e  forward  some  exonse  fbr  giviag  up  the  veaaal  by  admlttliiK  that  the  aa]>tain  hod 
n  misled  and  entrapped.  Hence  the  neceBait;  for  the  House  taking  notice  of  tbe 
mibject.  If  the  vessel  wiu  not  of  the  charsoter  which  had  been  BOppoeed,  then  she 
was  aveatiel  of  war.  It  wan  Dot  ueceasarj  to  he  a  voeael  of  nor  that  ohe  sbuuld  be 
eqnipped  as  a  larKs  Tewel  woultl  be.  Evea  a  lannch  under  the  ooinmsad  of  a  midship- 
man, detailed  for  a  cutting-out  uxpeditioD,  was  a  vessel  of  war.  But  eveu  sapposing 
that  she  conld  be  treated  in  anv  otiier  charncttir,  then  she  mnst  be  a  prize.  Then  she 
was  aprize  taken  lawfully,  and  the  property  in  her  hod  possiNl  to  the  captors,  and  no 
adjudication  wa»  necessAry.  The  solicitor  general  said  that  the  vessel,  passinf:  through 
neutral  waters,  became  liable  to  seizure,  and  to  be  handed  over  to  the  original  owners. 
He  (&Ir,  Bovill)  maintained  there  conld  be  no  more  false  proposition,  and  he  should,  be 
surprised,  iu deed,  if  it  were  put  forth  by  theattflrney  genersl.  The  country  had  a  right 
to  expect  a  clpar  statement  of  the  law,  because  they  were  tuld  that  the  subject  had 
been  under  the  sorious  consideration  uF  the  govenimnnt.  The  solicitor  general  hod 
referred  to  captnros  in  neutral  waters.  Everybody  knew  that  such  captures  were 
Illegal  if  the  neutral  state  interposed;  but  in  the  case  of  a  cajitored  vessel  passing 
within  neutral  tt^rritory,  there  was  no  power  to  restore  the  property  to  persons  who 
bad  ceased  to  be  the  owners  by  the  law  of  nations.  He  wonld  nut  enter  further  into 
the  argument,  bnt  he  thought  it  would  have  been  better  if  more  candor  had  been 
shown.  It  had  been  admitted  that  the  instruotiona  issued  had  gone  beyond  wliat  had 
been  sanctioned  by  the  law  offloers  uf  the  Crown,  and  he  tmsteif  that  in  future  instruo- 
tJODS  of  a  different  character  wonld  be  issued. 

The  Attorney  Qenkuil.  Sir,  there  are  two  principal  questions  as  to  which,  if  I 
rightly  understand  the  motion  of  the  honorable  gentleman  opposite,  it  is  intended  by 
tbis  vote  to  ask  the  House  to  pronounce  that  this  dispatch  contains  doctrines  at  vari- 
ance with  the  principles  of  international  law.  At  all  events,  in  the  course  of  the  debute 
two  questions  have  been  raised  and  discussed  on  one  side  or  Che  other.    The  tlrst 

Eroi>DSiition  laid  down  in  the  dispatch  is,  that  the  veesel  caUed  the  Tuscaloosa  did  not 
>Be  the  cbaraeter  of  a  prize  captured  by  the  Alabama  merely  because  she  was  at  the 
time  of  being  brought  iuto  British  wat«ra  armed  with  two  smaU  rifled  guns,  in  charge 
of  an  otficer,  and  manueit  with  a^crew  often  men  from  the  Alabama,  and  used  as  ft 
tender  to  that  vessel,  under  the  authority  of  Captain  Semmes,  having  nothing  to  give 
her  a  warlike  character  except  those  circumstances.  The  first  question  Is,  whether 
that  propoeition  is  contrary  to  the  principles  of  international  law.  The  second  question 
is,  whotlier  the  final  proposition  in  the  dispatch  is  of  that  character.  I  must  express 
my  unfeigned  surprise  at  the  manner  in  which  the  honorable  and  leamcd  member  for 
Guilford  (Mr.  Bovill)  has  dealt  with  the  facts  bearing  upon  the  first  of  these  two  prop- 
ositions. .1  bad  hoped  that  all  who  took  part  in  this  debate  would  confine  themselves 
to  the  real  facts,  and  there  was  no  member  from  whom  I  should  less  have  expected  a 
miscarriage  in  that  respect  than  irom  my  honorable  and  learned  friend.  Bat  when  my 
honorable  and  learned  friend  gravely  rises  and  gravely  tells  the  House  that  every 
authority  at  the  Cape,  Sir  Baldwin  Walker  as  well  as  others,  had  agreed  in  pronouncing 
this  vessel  to  be  a  ship  of  iwar,  and  entitled  to  be  recogniied  in  that  character,  I  am 
placed  in  the  dilemma  of  supposiug  either  that  be  bos  not  read  ths  papers,  or  that —  , 
which,  of  course,  I  do  not  suppose — having  read  them,  be  meant  to  misrepresent. them. 
["  OhF]  The  house  shall  Judge  whetlier  I  have  reason  for  saying  so,  and  I  must  also 
oorrect  an  error  iuto  which,  1  am  sure  by  accident  and  involuntarily,  my  honorable  and 
learned  friend  the  member  for  Truro  (Mr.  Montague  Smith)  has  fallen.  He  saiil,  in  the 
oonrse  of  bis  able  speech,  to  which  1  listened  with  much  attention,  that  Sir  Boldwiu 
Walker  bad  expressed  an  opioiun  that  this  ship  was  duly  comiuissioned  as  a  ship  of 
war.  I  will  show  the  Hoitse  that  a  more  complete  mistake  could  not  be  made.  What 
ttre  the  factat  In  the  first  place,  the  lett«r  to  which  the  honorable  member  for  Truio 
referred  does,  indeed,  use  the  word  "commission,"  which  is  the  source  of  bis  mistake : 
bat  how  do  the  subsequent  papers  eorroot  tbe  erroneotia  ideas  suggested  by  its  use! 
Under  the  dat«  of  tbe  Ttb  of  Angust,  Sir  Baldwin  Walker,  writing  to  the  governor  of 
the  Cape,  says : 

"Captain  Forsyth  haviog  Informed  me  that  the  Alabama  has  a  tender  outride  cap- 
tured by  Captain  Semmea  on  the  coast  of  America,  and  commissioued  by  O!^  of  the 
Alabama's  lieuteuanU."    ["Hear,  hearl"] 

The  honorable  and  gallant  gentleman  opposite,  (Sir  John  Hay,)  may  have  a  better  idea 
of  these  words  than  myself,  but  it  seems  to  be,  that  of  one  of  the  lieutenants  of  the 
Alabama  granting  a  commission.  ["Oh  I"]  I  can  only  say  that  it  appeared  ultimately 
that  there  was  no  commission  In  the  proper  sense  of  the  word.  I  read  tbe  words  an 
set  down  1^  Sir  Bold  win  Walker,  "  commissioned  by  one  of  the  Alaban^a's  lieuten- 
ants," and  I  defy  anybody  to  define  dvm  them  what  sort  of  a  commieson  this  tepre- 
■euts.    ["  Oh  1"] 

Sir  JoKH  Hay  said  that,  having  beeu.personatly  aUndsd  to  by  the  honorable  and 
learned  gentleman,  he  wished  to  remark  that  when  it  was  said  that  a  captaio  at  Ports- 
mouth had  commissioned  one  of  her  M^esty's  ships,  it  di^  not  mean  that  be  bad  con.- 
fiMTed  that  commission  upon  himwlf.  Ot>*^^  IC 
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The  AiTOBNSr  Gbnerai.  Tlie  hononiblB  and  gallKnt  gentlemaii  Interpteta  tluMS 
words  as  eqaivaient  to  "  noder  the  command  of  one  of  the  Alabttuia's  lieutomuitB.''  I 
believe  that  U  so,  and  the  seqaid  showg  that  when  the  mattei' came  to  be  more  carefully 
ooDiidered,  the  element  of  a  coinmiaslon  was  eliminated,  and  there  is  nothing  to  b« 
fbnndedoD  that  consideration.  Intheflrat  place,  Sir  Baldwin  Walker  hnvinKrequoeted 
the  opinion  of  the  colonial  law  officers,  obtained  that  opintoo,  and  tlie  Hodw  will 
observe  the  importnnt  conaequeiicea  nhich  followed  from  it,  oh  expreiwed  in  Sir  Philip 
Wodehonse's  letter  of  the  8tb  of  August  to  Sir  Baldwin  Walker,  inclosing  the  opinion 
of  the  acting  attorney  general: 

"  I  ahsll  take  care  to  submit  thia  qneation  to  her  M^esty's  government  by  the  next 
mail,  but  In  the  mean  time  I  conclnde  that  your  excellency  will  be  prepared  to  met 
upon  the  opinion  of  the  attorney  general  in  respect  to  any  veseels  vrnicn  ma;  enter 
tbese  pnrta  in  the  character  of  prizes  converted  into  Bhi|is  of  war  by  tbe  offloera  of  the 
navy  of  the  Confederate  Statee."-— OerpM^HdenoB,  No.  6,  (1864, }p.  3. 

I  confess  that  was  a  somewhat  alaming  proposition,  as  it  would  suggest  to  the 
offlcera  of  the  Confederate  States  navy  a  vei^  simple  and  easy  mode  of  escaping  the 

Etovisions  of  her  Ms^esty  respecting  the  brinKing  priies  into  bei  porta  by  pnttmg  them 
ito  the  position  of  the  Tascattosa,  and  calling  them  ships  of  war,  and  iDtradnciiiK 
them  into  onr  ports  a«  scknowledeed  in  that  character.  Sir  Philip  Wodehouse  treated 
that  as  a  conclnsion  which  naturally  followed  from  the  opinion  of  the  colonial  attorney 
general ;  and  he  said  that  be  should  take  care  ta  submit  the  qiieatinn  to  het  Majesty's 
frovenjmcnt.  But  what  was  the  effect  of  that  opinion  on  Uie  miud  of  Sir  Baldwin 
Walker,  who  has  been  treated  by  my  honorable  and  learned  friend  as  among  those  who 
have  prononnoed  this  vessel  to  be  ashipofwarf  Sir  Baldwin  Walker  having  fbrtha 
first  time,  through  his  own  ofBoer,  obtained  true  information  of  the  real  facts,  wrote  on 
the  16th  of  Antpist  to  this  eSeot: 

"The  vessel  in  ijaeetion,  now  called  the  Toscaloosa,  arrived  here  this  evening,  and 
the  boarding  officer  ftnnt  my  flag-ship  obtained  the  following  information :  That  she  is 
»  bark  of  five  hundred  tons,  wlUi  two  small  rifled  twelve-poandei  gnns  and  ten  men, 
and  was  captured  by  the  Alabama  on  tbe  31st  of  Jnne  la8t,off  the  coast  of  Braxil;  eorgo 
of  wool  still  on  board.  The  admission  of  this  vessel  into  port  will,  I  fear,  open  toe 
door  for  a  nnmbci  of  vessels  eaptared  nnder  similar  circani stances,  being  denominated 
tenders,  with  a  view  to  avoid  the  prohibition  contained  in  tbe  Queen's  instmctions; 
and  I  would  observe  that  tbe  vessel  Sea  Bride,  captnred  by  the  Alabama  ofi'Table  Bay 
n  few  da^B  since,  or  all  other  prizes,  might  be  in  like  manner  styled  tenders,  making 
the  prohibition  entirely  null  and  void.  I  apprehend  that  to  bring  a  captured  vessM 
'  nnder  the  denomination  of  a  vessel  of  war  she  must  be  fitted  for  warlike  purposes,  and 
not  merely  have  a  few  men  and  two  email  cnna  put  on  board  her  (in  fact,  notliiog  bnt 
a  prize  crew)  in  order  to  disgnise  her  real  cnaiaeter  as  a  prize." — Corrmpondtmee,  So.  6, 
(1864,)  p.  3. 

My  honorable  and  learned  ftiend  most  have  overlooked  that  dispatch.  Then  what 
does  Sir  Baldwin  addT 

"Now  this  vessel  bus  her  original  cargo  of  wool  still  on  board,  which  cannot  be 
required  fur  warlike  purposes,  and  her  armament  and  the  number  of  her  crew  are  qnite 
iDsafBrClcnt  for  any  services  other  than  those  of  slight  defense.  ViewlnR  all  the  circum- 
stances of  the  case,  thev  sfibrd  room  for  the  sappoeition  that  the  vessel  is  styled  a  'ten- 
der' with  the  object  of  avoiding  the  prohibition  against  her  entrance  aa  a  priKe  into 
our  ports,  where,  if  the  captors  wished,  arrangements  could  be  made  for  the  disposal 
of  her  volnabte  cargo,  the  transhipment  of  which,  yonr  excellency  will  not  foil  to  see, 
iffected  on  any  part  of  the  coast  tieyond  the  limits  of  this  colony. 

,  ;alliug  yoor  excellency's  attention  tott '"' '' "" *" 

>f  strict  neutrality."— C-'orreiTwmdenoe,  No.  6,  (1H64,)  p.  3. 

It  is  not  upon  the  papers,  bnt  we  know,  as  a  matter  of  fact,  that  what  Sir  Baldwin 
Walker  apprehended  afiont  the  cargo  actually  happened.  We  know  that  when  tlte 
Tnscalnoaa  left  the  Cape  she  went  to  Angra  Pequena,  and  deposited  her  cargo  of  wool 
and  skins  on  theiocks  of  an  island,  having  pre  vionsly,  while  in  Uie  watera  of  the  Cape, 
ntade  such  an  arrangement  that  she  was  followed  by  the  colonial  ship  Saxon,  which 
took  iq|''he  cargo  for  the  purpose  of  disposing  of  it  for  Captain  Senimes  in  the  Cape 
colony,^n  enterprise  wliich  nnhappily  resulted  in  loss  of  life,  and  in  the  capture  of  the 
Baxun  by  the  Vauderbilt.  Tbe  real  question  is,  whether  that  is  not  a  mischief  of  the 
most  serions  character  which,  If  permitted,  wonid  place  it  within  the  power  of  any 
captain  of  the  federal  or  nonfederate  navy,  by  an  easy  rose,  to  set  at  non^t  and  violate 
and  trample  under  foot  with  contempt  the  order  made  by  the  British  Crown  for  the 
preservatioQ  of  British  ueotraltty.  Irany  opinion  can  be  more  strongly  oxpreased  than 
another,  it  is  thnt  of  Sir  Baldwin  Walker,  and  I  agree  with  my  honorable  and  learned 
friend  the  member  for  Tivertou,  (Mr.  Deuman,)  that  this  matter  of  fact  is  one  of  which 
Sir  Balilwin  Walker  was  a  far  better  Judgff  than  all  the  lawyers  in  the  world.  It  was 
his  conclnsion,  from  the  ascertained  facts  oouceming  the  Tuscaloosa,  that  the  character 
assumed  of  a  ^ip  of  war  won  not  real,  but  feigned,  and  that  to  recognize  it  would  have 
tbe  effect  of  enabling  anybody  to  laugh  at  her  Uajeaty  and  set  her  prohibitions  within 
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her  own  temtoij  Rt  defianoe.  'Wba.t  wm  the  resnltt  So  mncli  impreued  was  Six 
PhiliD  WodehouM  with  the  force  of  these  obMrvations,  and  with  the  antkorit;  from 
whioa  they  proceeded,  that  he  thoaght  it  ceoe^sary  to  refer  the  qaestion  once  ogala  to 
the  actiu^  actornef  general  of  the  uoloay.  I  wUh  to  apeuk  with  the  utmost  reapect  of 
the  eotomal  attorney  geDer«L  I  have  had  more  opportanity  than  the  House  woald 
have,  Ihim  the  eiDiple  perueal  of  these  papers,  of  kiiowing  that  he  ia  a  moBt  able,  uprisht, 
and  excellent  fublio  eerront.  He  exet:(^Uell  his  JudffmeQt  to  the  best  of  his  ability 
apon  the  qaestiOD  pat  before  him.  If  ha  was  in  error — aud  it  is  not  for  me  lo  do  more 
•  than  submit  my  Tien  upoD  that  point  to  the  House — he  is  not  to  be  blamed  for  it,  for 
it  was  one  into  wbioh  he  fall  because  be  was  called  apou  to  determiue  a  most  diSlcult 
queBtiou  under  oiroumstancee  which  precluded  hLin  from  having  full  and  accurate  infor- 
mation.   The  Houae  will  understand,  therefore,  that  not  a  word  I  say  is  inteuded 


otherwise  than  most  respectfully  toward  that  learned  person.  I  believe  his  £rst  opin- 
ion was  based  upon  an  assumption  of  facts  wliich.  if  correct,  would  probably  have 
justified  it;  but  1  must  take  the  liberty  respectfully  of  saying  that  the jiropositiona 


contained  in  his  secend  opinion,  which  was  given  on  the  lOth  of  August,  18^,  are  propo- 
sitions which  I  think  ace  most  dangerous  and  erroneous.  He  was  evidently  misled  by 
tbo  error  of  BnppDaIng  that  the  passage  he  had  referred  to  in  Wlieatou  wtis  applicable 
to  thia  ease.  Or  oonne  you  may  reasou  by  analogy  from  one  thing  to  anotbui',  but  I 
shall  ahow  tb*t  the  passage  in  Wheatou,  cited  by  the  colonial  attorney  geueial.  and  the 
authorities  referred  to  in  this  debate  are  quite  beside  the  marli,  relating  to  a  tjiibjcct  of 
m  entirely  different  oharaeter.  What  were  the  oonclusions  drawn  by  the  colonial 
attorney  general  from  those  anthorities  I  They  are  stated  in  a  dispatch  of  the  governor, 
dated  Augnst  10th. 

"The  information  given  respecting  the  actual  condition  of  the  Tuscaloosa  is  some- 
what defective;  but,  referring  to  the  extract  &om  Wbeaton  transmitted  tu  my  last 
letter,  the  attorney  general  is  of  opinion  that  if  the  vessel  received  the  two  guns  fWtm 
the  Alabama  or  ouier  confederate  vessel  of  war,  or  if  the  person  in  command  of  her  lias 
a  commission  of  war,  or  if  she  be  commanded  by  an  officer  of  the  confederate  aavy,  in 
any  of  these  cases  there  will  be  a  sufficient  setting  forth  as  a  vessel  of  war  to  Justify 
her  being  held  to  be  a  ship  of  ww." — Comtpondenoe,  No.  6,  <  1864,)  p.  4. 

So  that  the  colonial  attorney  geueral  was  of  opinion  that  ^ough  the  Tuscaloosa 
should  have  no  commission,  though  she  should  not  even  have  an  officer  of  the  coiifede- 
rate  navy  on  board,  yet  if  her  two  guns  bud  beeu  received  &om  the  Alabama,  that  was 
uood  reason  fuT  caUing  bor  a  ship  of  war.  He  was  also  of  opinion  that  though  she 
should  have  no  commission  or  no  gnus,  yet  if  she  were  commanded  by  a  confudcrat^ 
officer  that  was  enough.  I  am  bound  to  say  that  I  tliink  his  opinion  was  founded  upon 
a  complete  miacouception  of  the  law.  The  authorities  to  which  he  relerred — although 
I  admit  he  diaubarged  his  duty  to  the  best  of  bis  ability  and  jndgmeut— mislod  him, 
because  he  read  them  in  a  text-book,  was  not  able  to  make  himself  acquiuutad  with 
the  cases  on  which  the  passages  he  cited  were  founded,  and  did  not  observe  how  special 
and  limited  was  their  bearing  upon  tbo  question  before  him.  Let  the  House  mark  what 
was  the  result.  The  govemoi,  who  of  courw  thought  it  his  duty  to  act  upon  the  opin- 
ion of  the  attorney  geueral,  communicated  that  opinion  to  Sir  Baldwin  Walker;  Sir 
Baldwin  did  not  change  his  own  original  opinion,  but  of  course  he  had  to  apply  the 
law  of  the  attorney  general  to  the  &cta  of  the  case.  Accordingly,  on  the  11th  of  August 
he  writes: 

"I  have  the  honor  to  acimowle'ige  the  receipt  of  yoar  excellency's  letter,  dated  yester- 
day, respecting  the  confederate  t>ark  Tuscaloosa,  now  in  this  bay.  As  there  ate  two 
gnns  on  board,  and  an  officer  of  the  Alabama  in  charge  of  her,  the  vessel  appears  to 
come  within  themeauinirof  the  case*  cited  in  your  above  mentioned  oommnuication." — 
(P.  4.)  ^ 

There  were  thr«e  cnsca  put :  fiist,  guns  put  on  board  by  a  confederate  vessel ;  second, 
a  commission ;  third,  au  officer  of  the  confederate  navy  in  command ;  and  Sir  Baldwin 
Walker  finds  that  the  first  condition  u  fulfilled,  and  the  third,  but  not  the  second.  To 
make  it  more  dear,  it  is  distinctly  so  stated  in  the  dispatch  of  Sir  Philip  Wodehouse, 
dat«d  August  li)th.  I  ask  the  attention  of  those  who  wish  to  see  how  seiioua  a  ques- 
tion the  government  had  to  consider  and  determine  to  the  whole  of  that  dispatch, 
because  it  shows  that  with  all  the  courtesy,  address,  and  gallantry  which  would  no 
doubt  distingaish  officers  in  command  of  ships  of  the  confederate,  or,  I  should  hope, 
an;  other  navy,  yet  if  yon  give  theni  an  inch  they  will  take  an  ell,  and  that  the  offect 
of  any  rulaxation  of  your  laws  and  rules  of  neutrality  may  be  Buch,Uiat  you  will  soon  be 
entangled  in  questions  of  a  chariictar  which,  if  you  permit  tham  to  arise,  will  embarrass 

S)u  in  a  manner  which  it  is  the  interest,  as  well  as  the  duty,  of  this  conntry  to  avoid. 
o  one  can  accuse  Sir  Pblhp  WodeUonse  of  any  pr^udice  a^inat  Captain  Somnies,  or 
any  partiality  against  the  AlaAuna.  1  believe  him  to  be  impartial,  fair^  aud  Just;  but 
what  are  the  doUigs  of  the  Alabama  In  the  Cape  watersreoitea  by  Sir  Philip  Wodehouse 
himselfr    He  says: 

"  The  Alabaoia,  leaving  her  prize  outside,  anchored  in  the  bay  at  3.30  p.  ni.,  when 
C^taln  Semmee  wrote  to  mo  that  he  wanted  sapplicg  and  repairs,  as  well  as  permisaton 
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to  land  thirty-three  prboDers.  After  cammitiilcfttJiiK  witb  tbe  United  8tat«a  consol,  I 
authorized  tbe  ]att«T,  and  called  upon  btm  to  state  t^e  oatare  and  extent  of  hie  wants, 
that  I  Dii(;ht  be  enabled  to  Jadge  of  the  time  he  ought  t«i  remain  in  tbe  port.  Tbe  same 
aRemooit  he  promised  to  Bend  the  next  morning  a  list  of  the  stores  needed,  and  annonncsd 
his  intention  of  proceeding  with  all  dispat-ch  to  Simon's  Bay  to  effect  his  repairs  there. 
The  next  morninc  (August  6)  the  paymaater  called  on  me  with  the  werohant  who  was  to 
f^ruiHh  the  BupplicB,  and  I  granted  bim  leave  to  slay  till  noon  of  the  7th.  On  the 
morning  of  tbe  8th  Captain  Forsyth,  of  the  Valorous,  and  tbe  port  capttUD,  bj  my 
desire,  pressed  on  Captain  Senimes  the  necessity  for'  his  leaving  the  part  withont  any  - 
nnnecessary  delay,  when  be  pleaded  the  continned  heavy  sea,  and  toe  absence  of  his 
cooking  apparatus,  which  had  been  sent  on  shore  for  repairs,  and  bad  not  been  returned 
by  the  tradesman  at  the  time  appointed,  and  intimated  his  own  anxiety  to  get  away. 
l^tween  6  and  7  a.  m.  on  Sunday,  the  ^h,  he  sailed,  and  on  bis  way  to  Simon's  Bay 
captured  another  THSsel,  but  on  finding  that  she  was  in  neutral  waters  immediately 
released  her." — Corrapondentt,  Vo.  6,  (lB64,)  p.  5. 

It  was  qnite  right  to  release  ber,  and  it  was  also  neceeeary.  But  ae«  tbe  state  of 
things  you  hare  got  here.  Captain  Bemmes  gets  an  eDlargemeiit  of  time,  and  when 
he  leaves  be  captures  a  vessel  in  neutral  watets.  These  are  clrcnmstauces  which  onght 
to  warn  every  one  of  tbe  importance  and  necessity  of  obeerriug  strictly  tbe  mlea  made 
for  the  preservation  of  neutrality.    Further  on  Id  tbe  same  dispatoh  Sir  Philip  Wode- 

"  An  iuiportutit  question  has  srf sen  in  connection  with  the  Alabama,  nu  which  it  ia 
vciy  desirable  that  I  should,  as  soon  as  practicable,  be  mode  acquainted  with  the  views 
of  ber  Majesty's  government.  Captain  Senimes  had  mentioned,  after  his  arrival  in  port, 
that  he  had  left  outside  one  of  his  prises  previouslytakeu,  the  Tuscaloosa,  wbich  he  had 
equipped  and  fitted  ss  a  tender,  and  had  ordered  lo  meet  him  in  Simon's  Bay,  as  she  also 
stood  in  need  of  supplies.  When  this  became  known  to  the  naval  commander-inn^hief. 
he  requested  me  to  fumisb  bim  with  a  lei;al  opinion ;  and  whether  this  vessel  conld  be 
beld  to  be  a  ship  of  wsr  beibre  she  bad  been  formally  condemned  in  a  priie  court ;  or 
whether  she  must  not  be  held  to  be  still  a  prize,  and  as  such  probibited  fnmi  entetine 
ourtMrts.  Theacting  attorney  general,  founding  his  opinion  on  Earl  BneBell'a  dlspatcb 
to  your  grace  of  the  31st  of  Jannary,  1B62,  and  on  If  htaloii'*  /nfernafionol  Late,  stated 
in  substance  that  it  was  open  to  Captain  Semmes  to  convert  this  vessel  into  a  ship  of 
WOT,  and  that  sbs  ought  to  i>6  admitted  into  our  ports  on  that  footinp.  On  the  8tn  of 
Angnst  the  vessel  entered  Simon's  Buy,  and  tbe  admiral  wrote  that  she  had  two  etatU 
riQed  guns,  with  a  crew  of  ton  men,  and  that  her  cargo  of  wool  was  still  on  board.  He 
vaa  still  doubtful  of  tbe  propriety  of  admitting  ber.  On  the  10th  of  Anjfnst,  after  fiir- 
tlier  consultation  with  tbe  acting  attorney  general,  I  iofbrmed  Sir  Baldwin  Walker  that 
if  tbe  cuns  bad  been  put  on  board  by  the  Alabaiua,  or  If  she  had  a  commission  of  war, 
or  if  she  were  commanded  by  an  officer  of  the  confederate  navy,  there  must  be  held  to 
be  a  sufficient  setting  forth  as  a  vessel  »f  war  to  Justify  her  admission  into  i>ort  in  that 
character.  The  admiral  replied  in  tbe  ofBnuative  ou  the  flr^t  and  last  paints,  and  she 
was  admitted."— ClWd.; 

Sir  Baldwin  Walker  replied  in  the  affirmative  as  to  tbe  guns  and  as  to  the  officer, 
but  not — and  let  the  House  and  tlie  honorable  and  learned  member  for  Gnilford  take 
notice— not  as  to  the  commission.  My  honorable  and  learned  friend,  the  member  for  Truro, 
[Mr.  Montague  Smith,)  will  see  that  his  inference  from  tbe  use  of  the  word  "commis- 
sion "  in  the  first  letter  of  Sir  Baldwin  Walker,  written  before  the  facts  were  ascer- 
tained, falls  to  the  grouud  when  we  know  that  tbe  facto,  when  they  were  ascertained, 
were  found  to  meet  the  first  and  last  points  laid  down  by  the  attorney  general,  but  not 
the  second.  One- thinf^  is  quite  clear,  that  no  commission  belonging  to  the  Tuscaloosa 
was  at  that  time  exhibited.  And  now  I  wish  the  House  to  do  me  a  favor  to  turn  for  a 
moment  to  the  error  into  which  the  acting  attorney  general,  not  at  alt  unnaturally, 
fell — an  error  in  which  he  baa  been  followed  by  several  speakers  in  the  debate  this 
evening,  when  he  took  tbe  "setting  forth"  the  vessel  fur  war  as  being  a  criterion  for 
deciding  the  question  which  arose  under  the  Queen's  neutrality  orders.  The  anthori- 
ties  on  uiat  suited,  to  which  he  referred,  are  authorities  on  tbe  construction  of  par- 
ticular words  jn  the  English  prize  acts,  and  in  some  similar  American  statutes.  These 
statutes  provided,  that  if  in  war  in  which  we  were  belligerents  one  of  our  ships  were 
taken  by  tbe  enemy,  on  being  retaken  at  a  later  time,  should  be  restored  to  the  original 
owner,  except  in  coses  where  the  vessel,  after  her  capture,  had  been  "  set  forth  "  ot 
employed  for  purpoees  of  war.  We  had  all  the  dangers  and  perila  of  war  to  encounter 
In  capturing  a,  ship  once  employed  in  fighting  against  us,  and  it  was  therefore  but  &ir 
that  the  reward  of  that  danger  and  pert!  should  also  fall  to  the  lot  of  the  recaptora,  and 
that  the  title  of  the  oriEinalowner  should  not  in  that  ^aae  be  recognised.  The  title  of 
the  original  owner  is,  nowever,  recognized  by  these  matutes  in  many  coses  where  It 
would  have  been  entirely  forfeited  by  mtemational  law ;  it  is  recognised  by  them,  even 
after  a  regular  sentence  of  condemnation  has  been  pronounced.  TTie  rnle  thus  laid 
down  to  govern  cases  of  recapture  by  »  belligerent  power  has  nothing  to  do  with  the 
question  whether  a  neutral  power  not  at  war  shall,  in  one  way  or  another,  vindicate  Its 
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nentralitf  when  that  nentnUt?  has  been  vialated.  The  prize  acts  bave  no  force  In  ref- 
ereiKw  to  tbe  Hnbjeot  with  which  jon  are  dealinz.  Thia  vieir  waa  taken  by  Mr.  Justice 
Stoiy,  DO  mean  authority,  in  a  Bimilar  case  which  has  been  decided  by  him.  I  refer  to  tbe 
CBBe  of  the  Neieyda.  a  Spaniah  ship  of  war,  taken  by  a  privateer  which  had  been  fittttd  out 
in  the  United  States,  for  the  service  of  thef  enezaelan  government,  contrail  to  the  for- 
eign enlistment  act  of  the  United  States.  The  Nereyda,  after  ber  captnre,  was  herself 
regalarly  com  missioned  and  set  forth  as  a,  privateer,  in  thA  serWcu  of  the  Yeneznelan 
government.  IT  retaken  by  a  Spanish  vessel  (and  Bnpposing  the  Spiuiifih  law  as  to 
reetitution  in  coaosof  recaptnre  to  be  similar  to  onr  own)  she  wonld  have  been  condemned 
ai  prize  to  tbe  recaptors,  and  wonld  not  have  been  liable  to  be  reetnred  to  ber  original 
owners.  Bat,  nevertheless,  Jndpe  Story  adjudged  ber  original  character  of  a  prize 
token  from  Spain  not  to  be  obliterated  by  ber  enbeequent  employment  for  warlike 
purposes,  wben  the  question  was,  wbat  was  to  be  done  with  ber  ou  ber  being  brought 
within  the  waters  of  the  United  States :  and  he  ordered  her  to  be  restored  to  her  ong- 
inal  Spanish  owners,  on  the  gronnd  that  the  ship  which  took  ber  was  fitted  out  in 
violation  of  tbe  laws  of  the  United  States.  That  case  went  much  beyond  tbe  present. 
We  were  boond,  ta  the  present  case,  to  guard  onreelvea  affU'nst  admitting  what  I 
believe  to  be  a  very  dangerous  doctrine,  namely,  that  we  Bhonld  allow  any  concealment 
of  the  character  or  the  prize  to  be  the  means  of  enabling  the  captor  to  take  the  vessel 
beyond  the  reach  of  her  M^esty's  nentrality  orders.  Such  a  principle  wonld  find  no 
anthoritv  in  tnternBtional  law.  No  sovereign  would  be  mindfbl  oi  his  dignity  if  he 
allowed  his  authority  to  be  set  at  nanght  by  the  captor  of  a  ship  merely  going  throngb 
certain  forms.  It  is  as  competent  for  a  sovereiKU  to  prohibit  or  limit  the  entry  even  of 
pnblic  shipe  of  war  within  his  territory  as  to  prohibit  the  entry  of  prizes.  The  principles 
of  intematioual  law  would  fully  vindioatea  sovereign  in  the  exertion  of  such  authority. 
The  methods  for  effecting  this  object  ore  within  his  disorotion ;  though,  at  the  same  time 
he  ongbt  not  to  use  barsber  means  than  the  exigencies  of  tbe  case  demand.  It  appears 
to  me,  therefore,  that  this  portion  of  the  dispatch  is  not  only  well  justidod,  but  that 
this  country  would  have  b«»n  nnmindful  of  its  dignity,  and  its  nentrality  orders  might 
have  been  absolutely  set  at  defiance,  if  it  bad  arrived  at  adiHercnt  eonnlnsion,  taking  the 
facta  as  they  were  reported.  When  theTnsoaloosacame  back  the  second  time  there  was  , 
Bomething  resembling  an  eqaipment,  and  sometbiDg  resembling  a  commisaion,  and 
therefore  qnestions  of  a  totally  different  cbaracter  then  aroee  as  compared  with  thoae 
which  her  ttrat  visit  gave  rise  to.  The  qnestion,  however,  before  the  House  is  not  the 
determination  of  Ler  character  upon  the  occnsion  of  her  second  visit.  We  must  take 
the  facts  as  they  stood'  upon  the  4th  of  November,  and  as  they  were  reported  to  tbe 
government.  And  now  I  come  to  tbe  second  hrancb  of  the  case,  and  that  la  the  aug- 
geStton  of  what  sbonld  be  done  if  the  result  of  tbe  inquiries  proved  that  the  vessel  was 
really  an  nnoondemned  prize  bronght  into  Bfitish  waters  in  violation  of  her  Majesty's 
orders  made  for  the  purpose  of  maintaining  her  neutrality.  Tlie  words  employed  by 
the  Duke  of  Newcastle  are: 

"I  consider  that  the  mode  of  proceeding  in  snoh  circnmetances,  most  conaiatent  with 
her  Ui^esty'B  dignity,  and  most  proper  for  the  vindication  of  her  territorial  rights, 
would  have  been  to  prohibit  the  exereiae  of  any  further  control  over  the  Tuscaloosa  by 
the  captors,  and  to  retain  that  vessel  under  herMqjeaty's  control  and  jurisdiction  nntll 
properly  reclaimed  by  ber  original  owners,"— <P.  19.) 

Now,  I  bave  not  the  least  wish  to  avoid'  any  portion  of  the  responsibility  for  that 
passage.  It  la  true,  as  was  stated  in  another  place,  that  the  law  offloers  of  the  Crown 
had  anggested  that  which  is  expressed  in  tbe  words  I  have  read  as  matter  for  sertoiiB 
conaideration.  Undoubtedly  if  tbe  diapatch  had  been  submitted  to  them.  It  is  probable 
that  they  might  have  proposed  some  qualifications,  or  some  supplement  to  it,  and  It 
would  not  have  been  entirely  in  accordance  with  their  intentions  that  it  should  go  out 
In  a  form  so  short  and  little  developed  aa  that  in  which  it  now  appears.  Of  course  the 
House  will  understand  that  I  would  not  have  said  so  much,  if  it  had  not  been  for  the 
statement  made  in  anotheo  place,  that  the  dispatch  went  beyond  what  wa»  stated  by 
tbe  law  offlcera  of  tbe  Crown.  We  are  bound  to  accept  the  full  reaponaibtlit}'  fbr  the 
passage  as  it  stands,  beoause,  with  tbe  exception  that  the  matter  was  mentioned  by 
ns  as  worthy  of  serious  consideration,  and  not  with  a  view  to  its  immediate  settlement 
in  those  precise  terms,  the  very  words  are  those  in  which  it  was  suggested  for  conaid- 
eration by  the  law  ofBoerB.  The  Duke  of  Newcastle  might  naturally  suppose  that  the 
law  officers  intended  thereby  to  intimate  the  opinion  which  he  adopted,  and  they 
wonld  not  have  intimated  what  they  did,  had  they  not  tbougbt  tbe  principle  involved 
sonnd.  If  blame  be  due  anvwhere,  it  is  to  ns,  and  1  am  ready  to  take  upon  myself  a 
principal  abare  of  it.  At  tne  same  time,  althongh  the  question  Is  an  open  one,  and 
there  may  be  differences  of  opinion  as  to  whether  or  not,  under  sncb  circumstances  aa 
those  of  the  Tuscoloosa,  it  would  lie  an  extreme  exercise  of  her  Majesty's  powers  to 
retain  a  prize  for  the  purpose  of  restoring  her  to  the  original  owner,  I  am  prepared  to 
maintain  with  confidence  that  no  principle  Inconsistent  with  international  law  is 
expresaed  In  any  part  of  this  passage.  The  case  assumed  is  that  either  of  a  wUlAil 
Yiolfttioa  or  fnudnlent  evauon  of  tbe  orders  issued  by  tbe  British  Crom  ^  the 
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iiiajut«naooe  of  am  neutrality,  tiiat  Tiolatton  or  erMion  taking  place  nitbiD  tbo  t«r 
liUtiy  at  Great  Britain.  That  is  the  stata  of  facts  which  Taisas  tbo  priuciple  ioTolved 
The  rest  is  menjly  a  quoition  of  discretion  and  roodeTation  !□  carrying  oat  the  prin 
ciple.  Can  it  l>o  said  that  a  nentral  sovereiiin  has  not  a  right  to  make  orders  for  tlie 
preservation  of  hie  own  neutrality,  or  that  any  foreign  power  whatever  violating;  theao 
orders,  proi^ded  it  be  done  willfully  or  fraudulently,  is  protected  to  any  exteut  by 
international  law  within  tbo  nentral  territory,  or  has  any  ligbt  to  complain  on  the 
ground  of  international  law  of  any  means  which  the  neutral  sovereign  may  see  St  to 
adopt  for  the  assertion  of  his  territorial  rightsi  By  the  mere  fact  of  coming  into  neu- 
tral territory  in  suite  of  the  prohibition,  a  foreign  power  places  itself  in  the  positiau 
of  an  outlaw  agaiust  the  rigbta  of  nations;  and  it  is  a  mere  questjon  of  practical  dis- 
cretion,  judgment,  and  moderation,  what  is  tbe  proper  way  of  viudicating  the  offended 
dignity  of  tbe  neutral  sovereign.  We  have  bad  no  answer  to  what  was  stated  by  tko 
itolicitor  general  as  to  the  pnnciple  upon  wbicb  nentral  goveiumenta  have  bitherto 
acted  when  their  neutrality  nad  been  violated  under  circumstances  at  all  of  a  parallel 
character  to  those  of  the  present  case.  Reference  has  been  made  to  the  caae-  ut  priees 
taken  within  nentral  jurudictiou,  as  if  that  case  depended  upon  some  different  pria- 
ciple;  battbereis  some  confusion  on  this  point,  if  there  is  one  proposition  more 
clear  than  another  in  international  law,  it  is,  that  in  snch  a  case,  the  wrong  is  agMDSt 
tbe  neutral  alone.  At  tbe  engagement  of  Lagos,  in  tbe  time  of  Lord  Cbatbom's  min- 
istry, our  navy  captured  a  number  of  ships  in  Portuguese  waters.  Lord  Chatham  said 
to  our  uiiuister :  "  Make  any  apology  yon  please,  say  anything  you  like  to  satisfy  thit 
dignity  of  the  King  of  Portugal,  bnt  give  back  not  one  of  tbe  ships."  Tfaua  we  sea 
the  priuciple  laid  dowutbat  between  belligerent  and  beltigereat  a  prise  is  a  good  prii«. 

Srovided  tbe  neutral  does  not  interfere  to  vindicate  his  own  neutrality.  It  is  usual 
>r  the  neutral  who  has  interfered  under  such  circumstances  to  restore  tbe  prize  to 
the  original  owner,  bnt  the  latter  has  uo  rUcht  to  claim  it  trum  tbe  neutral  as  a  man 
can  claim  bie  propertj^  in  a  court  of  law.  The  object  of  tbe  proceeding  t>eing  to  vin- 
dicate tbe  territorial  rights  and  guard  tbe  uentrality  of  tbe  suvereign,  ne  does  not,  of 
course,  waut  to  make  money  ont  of  tbe  transaotion,  and  tberefore  restores  the  prize  to 
tbe  original  owner.  The  considerations  which  suggest  the  determination  to  viadioato 
the  neiitralitv  of  tbe  sovereign  suggest  the  propriety  of  the  neutral  restoring  tbe  prize 
taken  &oni  tue  captors  to  tbe  original  owners.  No  one  disimtes  that,  as  between  bol* 
ligerent  and  belllKerent,  there  are  no  rights  in  snch  a  case;  the  capture  is  good,  pro- 
vidud  the  neutral  does  not  interfere  to  vindicate  his  sovereiguty ;  but  where  the  neutral 
does  interfere  to  seize  the  prize,  tbe  invariable  practice  is  to  restore  the  property  to 
its  original  uwnen.  I  quite  admit  that  tbe  United  States  cousul  was  all  at  sea  about 
tbe  matter.  He  teems  to  have  thought  tbat  until  there  was  a  condemaatiou  in  a  prize 
court,  or  something  else  done,  the  original  owner  in  a  neutral  territory  would,  as  a 
mere  matter  of  course,  be  entitled  to  tbe  restoration  of  bis  property.  There  is  no 
foundation  ibr  that  idea.  If  bar  M^eety's  government  had  not  bot^n  pleased  to  issue 
orders  tbat  prizes  should  not  be  brought  into  British  ports,  it  would  bave  been  com- 
petent to  bring  them  in,  and  no  demand  for  Oka  reeturntion  at  any  prize  by  the  original 
owner  could  have  been  listened  to.  I  must  now  remind  tbe  House  of  a  still  more 
recent  doctrine  as  to  the  restoration  of  prinvi,  the  origin  of  wbicb  may  be  said  to  be 
due  in  a  great  measure  to  ourselves,  and  which  has  beea  laid  down  and  recognized  in 
the  United  States.  I  refer  to  the  case  where,  although  tbe  prize  itaelf  has  been  cap- 
tnred  at  sea  far  from  the  Jurisdiction  of  the  neutral  sovereign,  yet  it  has  bi«n  taken 
by  a  ship  which  bas  violated,  by  equipment  or  fitting  out,  tbe  territorial  rights  of  the 
neutral  power  into  whose  ports  it  is  (Uterwards  brought,  and  is  cousetjuentlj  supposed 
to  come  in  with  tbe  taint  of  a  violatiou  of  neutrality  attaching  to  it.  Under  tbt^se 
circumstances  it  had  been  held  tbat  tbe  neutral  sovereign  has  a  right  to  retain  the 
prize,  wiQi  a  view  to  restore  it  to  tlie  original  owner.  In  1793,  when  certain  privateers 
were  fitted  out  by  the  French  in  the  ports  of  tbe  United  States,  if  not  with  tbe  con- 
nivance of,  at  least  without  being  prevented  by,  the  government  of  the  States, 
Ur.  Hammond,  the  English  minister,  urged  them  not  only  to  repress  those  privateers  for 
tbe  future,  but  to  restore  every  prize  which  they  had  brought  into  the  ports  of  tbe 
United  States.  What  was  the  course  taken  by  the  United  States  government  on  that 
occasioal  They  took  a  course  which  has  been  the  foundation  of  tbe  doctriike  acted 
upon  by  tbem  ever  since.  Tbey  determined  at  once  to  accede  to  that  part  of  the 
demand  which  was  directed  against  the  future  preparing  of  privateers  in  their  porta, 
uid  commnnicated  that  decision  on  the  5th  of  June  to  M.  Genet,  the  French  minister. 
At  tbe  same  time  they  refused  peremptorily  to  restore  the  prizes  already  brought  in  by 
those  privateers,  because  tbey  nad  been  fitted  out,  tbey  said,  with  the  knowledge  and 
permission  of  the  government.  The  French,  however,  oontinaed  1«  fit  oat  more  priva- 
teers, and  the  American  government,  after  again  oousideriug  the  matter,  on  the  25tb 
of  June,  1793,  determined  tbat  all  prizes  brought  in  by  privateers  fitted  out  after  a 
certain  dat«  diould  be  detained  in  the  custody  of  tbe  oonsula  of  the  ports  "  until  the 

fovernment  of  the  United  States  should  be  able  to  inquire  into  and  decide  on  tbe  foots." 
ubseqneutly  the  President,  on  the  I3th  of  July,  announced  his  resolution  to  refer  tb« 
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qDMtiimB  ooncemlng  prtzM  "  to  pertoiM  learned  In  Uie  lava,"  and  reqaMted  thitt  oer- 

tain  veaaeU  euaiiienit«d  in  the  letter  shonlil  not  depaTt  "  until  bis  ultimate  detenuin- 
tftion  ahonld  be  made  known."  Aaain,  on  the  Tth  of  Aumist,  the  Pieaident,  throngh 
hia  aecretaiy,  informed  M.  Genet  that  he  bad  determined  M  restore  all  such  prizea 
brought  into  American  porta  bj-  privateers  fitted  out  in  (heir  ports.  When  the  treaty 
-wM  made  in  lT94-'6,  there  wee  an  article  by  which  the  United  States  bonnd  th^mselvea 
to  make  compensation  to  this  country  Ibr  all  prizes  which  might  be  broUKht  into  their 
ports  by  priTateere  fitted  out  in  their  territory  after  the  5th  of  June,  aud  tie  restitntion 
of  wbioli  had  not  been  effected.  That  is  the  origin  of  the  doctrine,  and  it  shows  that 
all  these  cases  proceed  upon  the  principle  that  where  there  has  been  a  violation  of 
neutrality,  the  neutral  Kovernnient  has,  within  his  own  territory,  the  right  to  determine 
how  that  violation  shallbe  redressed  aaregarda  all  prizes  brought  within  its  Jurisdiction. 
The  principle  upon  which  the  American  gorernment  acted  in  establishing  this  doc- 
trine, the  principle  upon  which  all  governments  act  with  respect  to  the  restitution  of 
prizes  taken  within  their  territorial  limits,  is  applicable  here,  subject  only  to  the 
question  whether  in  the  particular  circumstances  it  Is  necessary  to  letiort  to  that  mode  of 
vindicating  the  honor  and  dignity  of  the  sovereign.  I  can  refer  to  an  older  precedent, 
even  more  directly  in  point  than  those  that  have  been  given,  la  1656  the  States 
General  of  Holland  had  occasion  to  iasne  ordinances  for  tlie  purpose  of  preventing  the 
entrance  into  their  ports  of  ahips  of  war  bringing  piizes.  It  had  been  usual  to  allow 
the  &ee  access  of  such  ships  with  their  prizes ;  but  these  ordinances  were  iasned,  and 
in  some  parts  they  go  far  beyond  anything  which  is  suggested  by  the  Duke  of  New- 
castle in  his  dispatob.  The  first  ordinance,  issued  on  the  9th  of  August,  1559,  pro- 
bibited  the  capt><»s  of  prizes  brought  into  the  ports  of  Holland,  even  under  stress  of 
weather,  &om  disposing  of  anytliing  on  lioard,  and  they  were  put  under  strict  watch 
and  ward.  In  the  ordinance  of  November  7,  1658,  there  was  a  further  prohibition 
against  bringing  the  vessel  into  the  harbor;  it  oould  only  be  brought  into  the  Zee- 
gaten,  where  it  was  safe  from  danger ;  and  if  any  one  acted  otherwise,  the  prize,  as  if 
It  had  not  been  captnred,  was  to  be  restored  to  him  from  whom  it  had  been  taken,  the 
captor  was  to  be  detained,  and  after  due  inquiry,  his  ship  was  to  be  forfeited  and  sold. 
These  ordinances  were,  indeed,  disapproved  by  Byukerehoek  who  advocated  the  practice 
of  allowing  all  belligerents  to  bring  iu  their  prizes;  and  they  certainly  went  a  great 
deal  further  then  her  Majesty's  government  could  ever  be  advised  to  go.  It  is  quite 
plain,  however,  that  the  States  General  had  no  doubt  about  their  right  to  enforce  these 
prohibitions,  by  the  threatened  restitution  of  prisKA,  and  even  by  stronger  measures. 
Then,  I  say  that  the  principle  cannot  possibly  be  shown  to  be  against  international 
law.  Whether  or  no  persons  may  come  to  the  conclusion  that,  under  certain  circum- 
stances, a  less  strong  course  would  lie  sufficient,  is  another  qneetiuu.  Hut  the  question 
before  the  House  now  is,  whether  the  principle  laid  down  in  the  dia^ateh  is  against 
international  law,  and  I  say  that  it  is  Justified  hy  every  precedent  which  can  be  cited 
on  the  subject.  It  does  not  follow  from  this  proposition  either  that  all  unonndomned 
prizes  are  to  be  restored,  or  that  the  origin^  owner  has  a  right  to  claim  their  restitu- 
tion. The  neutral  sovereign  restores  them,  when  they  are  restored,  in  vindication  of 
his  own  dignity  Euid  anUiority,  aud  the  violation  of  neutrality  is  the  indispensable 
oouditioD  of  calling  this  principle  into  play  at  all  It  is  on  this  principle  that  the 
dispateh  was  written,  and  there  is  nothing  in  it  contrary  to  the  principle  of  inter- 
national law.  Bet^rence  is  made  to  the  absence  of  a  sentence  of  oandemnatiouj  not 
nnder  the  notion  that  every  uncondemned  prize  should  be  restored  where  there  is  no 
violation  of  neutrality,  but  because  the  fact  of  a  coudemuation  in  a  prize  court  may 
he  a  reason  for  not  treating  the  vessel  as  still  having  the  character  of  a  prize.  In  the 
case  before  Mr.  Justice  Story  it  was  attempted  to  l>e  proved  that  a  oondemnatton  had 
takeu  place,  and  he  seems,  undoubtedly,  to  have  entertained  the  opinion  that  if  it  had 
been  uiown  that  the  ship  had  been  regularly  condemned,  tbere  would  have  been  an 
end  of  the  question.  I  think  I  have  now  said  all  that  is  necessary  to  meet  the  motion 
of  tbe  honorable  gentleman  and  to  prove  that  no  principle  is  hero  laid  down  at  vi — ' 


she  is  the  competent  aL  _...,.  „ 
the  vin<lication  of  her  authority.  That  is  the  principle  of  the  dispateh,  aud  it  cannot 
be  shown  that  such  an  offender  against  inteniatioual  law  as  a  belligerent  who  disre- 
gards such  orders  is  entitled  to  coniulain  of  the  measures  taken  to  vindicate  the  rights 
of  the  territorial  sovereign.  Whether  milder  measures  would  have  been  suHlcient  in 
any  particular  case  is  fair  matter  for  consideration  and  controversy.  The  government 
is  not  bound  by  what  has  passed,  and  is  as  much  at  liberty  now  as  before  the  dispatoh 
was  written  to  consider  the  question,  and  either  to  recede  fl-om  or  adhere  to  the  courso 
indicated,  as  they  may  think  proper.  Although  I  have  no  doubt  that  Sir  Pliilip  Wodft- 
Louse  acted  in  the  moat  loyal  manner,  with  the  moat  sincere  and  uprlgiit  intention  to 
follow  bis  inetmotioDB,  I  tiiiuk  with  tbe  honunble  and  learned  member  for  Tivertoa 
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(Ur.  Denman)  that,  If  he  had  conBtraed  hia  Inatmotlona  differently  be  wonld  have 
been  well  bome  out.    For  what  do  hia  iuMmctiona  sa;! 

"  If  the  resnlt  of  tljese  inquiries  had  lieen  to  prove  that  the  vessel  was  really  an 
on  condemn  eel  prize,  bronght  into  Brltiab  waters  in  violation  of  her  M^esty's  orders 
miMlo  for  the  purpose  of  maintaining  her  neutrality,  I  consliier  that  the  uioilo  of  jiro- 
ceeding  in  such  circumstanoeg,  moat  conBistcat  with  her  Mt^jesty's  dignity,  and  moat 
proper  for  the  vinilication  of  her  territorial  right*,  would  have  been  to  prohibit  the 
exercise  of  anv  further  control  over  the  TuBcalooea  by  the  captore,  aad  to  retain  that 
Teeeel  under  ner  Majesty's  control  and  inrisdiction  until  prouerly  reclaimed  by  lier 
original  owners."    (P.  19.) 

But  when  the  ship  had  been  recognized  by  the  anthoritiee  of  the  colony  os  a  pnblio 
ship  of  war  on  a  former  occasion,  of  conrse  her  coninaader  bad  a  risbt  to  aasnme  that 
on  a  snbseqtient  occasion,  even  if  her  claim  to  that  title  were  no  better  than  before, 
the  would  be  received  in  the  same  character.  As  soon  as  the  news  that  the  Tuscaloosa 
had  been  detained  arrived  here,  her  Mijesty's  government  felt  not  only  deep  regret, 
bnt  a  gtrouDcr  feeling,  and  bod  no  doabt  that  she  ought  to  be  released.  Sho  waa 
releaaed,  and  for  doing  this,  on  the  ground  that  good  faith  and  honor  required  us  to  do 
BO|  we  have  been  taunted.  Why,  when  good  fyth  and  honor  ore  in  question,  will  any 
one  Bay  that  you  ought  not  to  put  tboso  grounds  Arat  end  foremostT  If  this  ship  had 
come  into  the  port  with  fewer  men  and  with  fewer  guns  on  board,  and  with  the  char* 
actor  of  a  vessel  of  war  lew  strongly  iinpreMe<l  npon  her,  still  these  grounda  of  honor 
and  good  faith  would  have  made  it  absolutely  neceeeary,  under  the  cirennistaneea, 
not  to  take  advantage  of  that  state  of  things,  but  at  once  to  release  her.    The  or'- 


beeoniing  course  for  the  Kovemment  to  take,  theretbre,  was  to  recognize  immediatel.v 
the  Justice  of  Lieutenant  Low's  reclamations,  founded  upon  the  fact  that  the  ship  had 
been  at  first  received  without  question — to  treat  her  as  coming  in  under  a  virtual  safe- 
conduct,  and  to  say  that  the  iustructions  sent  to  the  Cape  bad  been  misconstrued.  E 
regret  that  this  should  have  occurred,  bnt  no  other  course  could  properly  have  been 
taken  by  the  government.  Well,  then,  is  the  House  to  affirm  the  resolution  of  the 
honorable  niember,  that  the  principles  laid  down  in  the  dispatch  are  contrary  to  inter- 
national law  t  I  say  that  if  the  House  affirms  any  snch  thing  it  will  be  affirming  that 
which  will  he  derogatory  to  the  supremacy  and  the  sovereignty  of  the  Queen  ;  it  will 
be  affirmi[ig  that  there  are  powers  in  time  of  war  which  have  a  right  to  set  at  naught, 
either  by  device  and  fraud,  or  otherwise,  the  orders  of  the  territorial  sovereign,  net 
only  npon  the  high  eoaa,  but  within  the  territory  of  that  sovereign ;  it  will  be  aQirminc 
that  belligerents  may  violate  that  territory,  and  at  the  same  time  claim  the  benelit  of 
international  law  against  any  measures  taken  in  vindication  of  the  authority  of  the 
territorial  sovereign.  I  hope  the  House  by  its  vote  wiU  protest  against  any  such  adoc- 
trine.  The  qneation  is  not  whether  this  was  the  wisest,  the  moat  moderate,  the  most 
proper  conrse,  a  point  on  which  opinions  may  differ,  tbongh  some  credit  alioald  be 
given  to  the  sincere  desire  of  the  niiniater  who  wrote  tliia  dispatch,  to  be  strictly  im- 
partial and  fair  in  carrying  out  a  sound  principle.  Even  if  the  House  thinks  that  the 
orders  given  went  upon  too  extreme  an  application  of  the  principle,  atill  it  must  appre- 
ciate the  purpose  and  intention  of  the  minister—namely,  to  enforce  the  authority  of 
his  eovereign  within  her  own  territories  and  to  maintain  that  nentrality  to  which  thia 
country  atood  pledged  toward  both  partlea  in  the  preaent  unhappy  war, 

8iK  HuoM  Cairnh.  Sir,  I  am  glad  the  attorney  general  baa  told  us  that  onr  business 
was  not  to  afflrui  the  wisdom  of  the  conduct  of  the  governnient  in  these  transactions. 
I  believe  if  that  bad  been  the  proposition  before  the  House,  not  even  the  attorney  gen- 
eral, who  hfus  been  as  bold  as  moat  men  to-night — not  even  the  solicitor  genenu,  who 
was  not  quite  so  bold  as  the  attorney  general — not  a  single  member  would  have  ven- 
tured to  say  that  the  transactions  which  are  detailed  in  tliese  papers  have  been  char- 
acterized by  the  attribute  of  wisdom.  But  before  we  go  to  odivislon.  I  want  the  House 
to  understand  what  is  the  question  on  which  we  are  going  to  divide,  for  I  think  the 
attorney  general  has  mistakeu  the  question.  I  venture  to  think  that  the  discussion 
has  ranged  over  two  questions  which  ore  of  a  very  different  nature.  The  first  ia: 
What  was  done  to  the  Tuscaloosa,  and  was  she  a  ship  of  war  or  nott  The  other, 
the  one  raised  by  the  motion  of  my  honorable  friend,  the  member  for  Maldon,  (Mr. 
Peaoocke,)  is:  What  are  the  instructions  given  to  our  agents  as  to  what  is  to  bo  done  in 
Aitnre  f  Now,  on  the  Tuscaloosa  and  her  character  I  shall  say  a  very  few  words.  It 
has  been  stated  by  the  attorney  general,  and  by  thesolicitor  general,  also,  that  the 
ciroumatancea  connected  with  this  vessel  when  she  first  came  to  the  Cape  were  of  a 
very  auapictous  character.  Now,  I  wilt  make  an  admission  to  the  government.  I  think 
those  circumstances  were  very  suspicious.  I  think  that  was  eminently  a  case  in  which 
the  colonial  government  was  bound  to  consider  what  was  really  the  character  of  the 
Tuscaloosa,  and  whether  she  was  in  reality  a  priie  whan  she  woa  passed  off  as  a  vessel 
of  war.  But  I  think  no  better  opinion  could  have  been  bad  on  that  point  than  the 
opinion  of  the  American  consul,  He  of  all  inen  was  interested  in  making  the  best  oase 
hs  could  against  the  vessel,  and  I  will  take  his  statement  concerning  her  when  ahe 
auae  into  the  harbor  and  before  tlie  attorney  genentl  was  aonsolted.    I  find,  ou  the 
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lOtb  of  Augnst,  the  United  Stalea  coiuiil  writing  to  Oovemoi  Wodelioow  in  these 


irilh  arms  by  tba  Alabama  to  pray  upon  the  commerce  of  the  United  Stales." — Corro- 
spfrndmcs,  No.  6,  (1864,)  p.  11. 

Tlie  United  8tiktea  uousiil  says  she  came  in  sa  a  man-of-war,  to  do  the  boHineea  of  a 
mnn-of-war,  and  prey  on  the  commerce  of  the  United  States.  Now,  what  is  the  use  of 
splittinf;  hiura  ou  the  number  of  gnus  she  hnd  on  board  or  the  number  of  men,  when 

the  only  person  put  in  motion  at  all  wbb  th    "-----'  ■="-• '  — j  ...._..!_  l!_  ...i  .. 

ir  of  the  vessel  t  I  m 


respect  to  a  grave  mistake.    He  says  the  oommissiou  of  the  ship  was  moonshine,  there 
!__! ^  _ii  "loix,^  supposed  there  was  any  commission.    I  should  like 


to  know  whether  Sir  Baldwin  Walker,  or  any  other  person  on  the  part  of  the  gave 
ment,  asked  for  her  commission,  did  tui;  one  say,  "  As  yon  are  equipped  for  warfare, 
have  you  a  commission  from  tlie  belligerent  government  yoa  represent  l"  That  was 
the  natural  course  to  lake.  We  must  romember  that,  of  course,  the  officer  in  command 
could  not  volunteer  that  information,  because  there  never  was  a  word  said  to  him  ou 
the  subject ;  though  this  controTersy  was  going  ou  between  Sir  Baldwin  Walker  and 


Sir  Philip  Wodehouse,  and  the  only  person  not  acqaainted  wiUi  the  subject  of  the  ci 
troveray  was  the  person  who  could  nave  given  the  necessary  information.  But  ■"' 
took  place  when  she  came  back  I    Why  then  it  occurred  to  the  authorities  t 


whether  she  had  a,  commission  or  not ;  and  a  number  of  very  proper  queatJon 
framed  by  Sir  Baldwin  Walker  to  be  put  to  the  commander,  and  amo^  them  was  this : 
"  What  papers  are  on  board  to  constitute  her  as  the  confederate  bark  Tuscaloosa  f  To 
which  the  commander's  reply  was :  ''The  coniniseion  of  the  lieutenant  commanding 
the  Tuscaloosa,  from  Captain  Semmea.  The  offlcers  also  have  commisaions  to  their 
ship  from  him."  It  thus  appears  that  as  to  her  papers  the  vessel  was  regular,  and  that 
the  necessary  ingredient  wliicb  the  attorney  general  said  was  wanting  was  not  want- 
ing at  all,  and  the  moment  it  was  asked  for  it  was  produced.  When,  they  did  not  know 
-whether  she  bad  a  conrniissioD  they  let  her  alone,  but  the  moment  she  produced  her 
commission  they  seized  lier.  1  shall  now  state  the  objection  I  have  to  what  the  Duke 
uf  Newcastle  did  when  information  was  sought  from  the  home  government  by  our 
ttgente  at  the  Cape.  When  I  say  the  Duke  of  Ncwcaatle,  1  do  not  mean  to  throw  the 
lesponsibility  on  him,  because  the  reports  and  dispatches  sent  out  by  biin  were  the 
embodiment  of  the  deliberate  opinion  of  the  govemuient.  The  government  knew  that 
the  difflcolty  experienced  by  our  colonial  agents  arose  irom  the  fact  that  the  Tuscaloosa 
had  been  a  prise,  but  had  come  into  the  harbor  under  the  appearance  of  being  a  man- 
of-war,  and  that  what  they  wanted  to  know  was  whether  her  character  as  a  man-of- 
war  merged  the  character  she  had  as  a  prize.  That  was  a  very  plain  question.  What 
was  the  reply  given  to  it  by  the  Duke  of  Newcastle,  writing  for  the  goTemmentf 

"  Whether  in  the  case  of  a  vessel  duly  commissioned  as  a  ship  of  war,  aller  being 
Diade  prize  by  a  belligerent  government,  without  being  first  brought  infra  pr(Biiidia 
or  condemned  by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  her 
Mi^esty's  orders,  would  or  would  not  be  merged  in  that  of  a  national  shin  of  war,  1  am 
not  cdIW  upon  to  explain.  It  is  enough  to  say  that  the  citation  from  Mr.  Wheaton's 
book  by  your  attorney  general  does  not  appear  to  me  to  have  any  direct  bearing  upon 
the  question." — Corretpon^enoe,  No.  6,  (1864,)  p.  16. 

The  colonial  ministers,  having  pressed  her  Mi^esty's  gove 


_  .._..*  proceed  to.convey  to  yon  the  views  of  her  M^esty's  government  on  these 
questions,"  and  then  proceeds,  in  the  passnge  which  I  have  just  quoted,  to  state  that 
on  the  first  of  these  questions  the  government  did  not  consider  themselves  bound  to 
give  any  information  at  all.  Well,  on  the  second  visit  of  the  Tuscaloosa  she  was  seized 
by  the  authorities  in  the  Cape,  and  when  the  home  government  heard  of  her  seizure 
they  gave  orders  for  her  release.  I  agree  with  the  attomej'  general  in  thiukiug  that 
that  was  the  beat  thing  that  could  be  done  under  the  circumstances.  But  observe  the 
nngracious  way  in  which  that  was  doue.  In  a  letter  of  the  10th  of  March  the  Duke  of 
Newcastle  says: 

"Her  M^esty's  government  have,  tberefoie,  come  to  the  opinion,  founded  on  the 
qwcial  oiictunsttuices  of  this  particular  case,  that  the  Tuscaloosa  ouaht  tu  be  released, 
with  a  warning,  however,  lo  the  captain  of  the  Alabama,  that  the  uiips  of  war  of  the 
belligerents  are  not  to  be  allowed  tu  bring  prizes  into  British  porta,  and  that  it  rest« 
with  her  M^esty's  government  to  decide  to  what  vessels  that  oliaraotei  belongs." — 
CoTTttpondmet,  No.  6,  (1S64,)  p.  31. 

Her  Hf^csty's  government  had  decided  that  the  Tnsoaloosa  was  a  ship  of  war.  Her 
Majesty's  government  hod  not  blamed  or  reprimanded  Sir  Baldwin  Walker  for  the 
view  he  htm  taken,  and  the  attorney  general  has  told  ns  that  as  she  had  been  allowed 
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to  depart  after  her  firal  visit,  it  ironld  hare  heea  t,  grow  violation  of  &ith.  to  keep  faer 
ivheu  she  came  tbe  secoad  time.  A<icordiD);;ly,  elie  waa  ordered  to  be  released ;  bat  at 
she  had  been  detained  for  some  time,  the  duty  of  the  goTernmeDt  waa  to  have  made  an 

apology ;  to  have  Miid :  "  We  are  sorry  for  what  has  occurred ;  it  occnrred  tinder  a  mie- 
appreheusion ;  yon  shall  have  your  ship  back,  and  for  anj  loea  yon  may  have  snstaia«d 
jpou  shall  lie  iudemaified."  The  government  say  that  they  wiiib  to  maintain  strict 
neutntlity:  bnt  I  want  to  know  whether  they  do  so.  Will  any  member  of  the  j^rern- 
ment  stand  np  and  say  that  if  a  ship  uf  our«  had  been  seized  by  another  power,  as  they 
■eiied  the  Tiiscalooea,  would  they  nave  been  content  with  a  dispatoh  stating  that  it 
was  a  mistake,  and  with  the  restoratiou  of  the  ship  withont  apology  1  You  act  so  wilji 
a  people  with  whom  yon  think  yon  can  deal  iu  that  way  wlMi  safety ;  bnt  woald  yon 
have  acted  so  with  the  United  Btate&T  Waa  that  the  course  ^ou  took  with  tbe  United 
States  when  you  found  that  they  bad  been  guilty  of  a  Kfoes  violation  of  onr  neutrality 
with  respect  to  enlistinent  on  the  coast  of  Irebuidf  This  may  be  the  vaunted  neutral- 
ity of  tbe  government,  but  it  in  nowise  deserves  the  name,  because  it  oonsists  in  doing 
all  tbe  mischief  you  can  to  one  belligerent  so  long  as  you  tbinli  it  is  safe  to  do  it,  aiM^ 
wbeu  yon  find  you  can  no  Inuger  do  it  with  safety,  iu  UDgraoionsly,  churhsbiy,  and 
without  apology,  restoriug  the  property  yon  are  afraid  auy  longer  to  keep.  I  now  paas 
from  the  matter  connected  with  the  Tuscaloosa,  and  oome  to  the  more  important 
point  to  which  the  motion  of  tbe  honorable  laemlieT  for  Maldon  refers,  namely,  that 
tne  Instmctiona  contained  in  the  Dnkeof  NeweoHtle's  dispatoh  of  the  4th  of  November, 
1863,  which  still  remains  unrevoked,  are  nt  variance  with  tbe  principles  of  international 
law.  This  has  nothing  to  do  with  the  case  of  tbe  Tusonloosa,  for  that  is  past  and  gone ; 
and  tbe  question  is  whether  those  instructions,  issued  for  the  future,  may  uot  land  yon 
any  morning  in  a  war  not  only  with  one  of  the  bellieerent  powers,  but  with  the  ueo- 
tral  powers  of  Europe.  I  thought,  from  what  had  passed  a  few  evenings  asp  in 
another  place,  that  we  might  have  been  relieved  from  discnseiug  this  question .  1  did 
not  nnderstand  the  foreign  secretary  to  have  Justified  for  one  moment,  in  point  of 
intemBtional  law,  tbe  correctness  of  the  Duke  of  Newcastle's  inetmctions  with  reepeet 
to  tbe  future.  On  the  contrary,  I  nnderstand  him  to  have  «aid  that  he  acreed  in 
thinking  that  the  liispatch  went  somewbat  too  f^r,  considering  the  nobte  lord's  capa- 
city for  putting  everything  into  a  dispatch  which  onght  uot  to  be  there ;  that  n 
lug  a  good  '  '  '  -  ■  J  ->-  -  -  ^.  -  ■--■  .-  -—  .  _. .  .1  -.,,.. 
detained  v.  ^ 
words  it  would  have  been  tbe  climax  of  the  dispatoh,  for  in  the  first  part  it  would 
refuse  to  give  the  information  asked  for  in  one  pointy  and  on  the  other  point  it  would 
have  stated  that  the  questiou  was  one  deserving  sunous  consideration.  However,  to- 
night we  have  had  a  view  presented  to  the  House  which  makes  it  inonmbeut  for  the 
Honse  to  deal  with  the  question.  If  the  law  officers  of  the  Crown  hod  followed  the 
conrse  taken  by  the  foreign  secretary,  "We  do  not  justify  the  instructions  in  that  dis- 
patoh, and  are  proceeding  to  take  measures  to  revoke  them,"  we  might  have  been 
relieved  from  the  present  discnssion;  but  to-night,  in  the  boldest  and  strongest  lan- 
guage, the  attorney  ecnerol  and  the  solicitor  general  have  been  heard  to  affirm  every 
word  of  the  instructions,  and  to  contend  that  tliey  are  consistent  with  International 
law.  What  is  the  ordet  of  her  M^esty  which  is  said  to  have  been  violated  I  Jt  is 
tbis.  (it  wilt  be  found  in  one  of  tbe  papers  before  tbe  Hoose;)  Lord  Russell,  writing  to 
the  lords  uf  the  admiralty,  says  that  her  Majesty  is  desirous  of  preserving  striat  nen- 
trnlity,  and  with  a  view  to  carry  that  intention  into  effect,  it  is  proposed  to  interdict 
the  armed  ships  and  privateers  of  both  parties  from  bringing  prizes  into  the  ports,  har- 
bors, and  roHOstesds  of  the  United  Kingdom  and  colonies;  therefore,  the  government 
desire  to  issue  instructions  to  naval  and  other  antborities  accordingly.  That  is  the 
only  intimation  given,  and  if  the  matter  rests  there,  I  contend  with  peifeot  confidence 
that  it  would  have  been  a  gross  violation  uf  good  iaitb  and  international  law  fbr  (be 
government  to  give  instructions  to  their  officera  without  notice  to  the  officers  of  either 
of  the  belligerents,  that  if  a  prize  came  into  a  harbor  belonging  to  the  Qneen  they 
'-  — '-B  it,  divest  it  from  the  persons  who  brought  it  in,  and  restore  it  tr  "•- 


oriffinnl  owner.  There  is  no  good  faith  in  that ;  bnt  tbe  matter  does  not  rest  there.  I 
wiU  ask  tbe  Honse  to  git  rid  of  the  qneation  altogether  as  relating  to  the  oonfederatea- 
beeanae  some  gentlemen  have  strong  views  with  regard  to  them;  but  suppose  a  vessel 


beioDgiug  to  the. United  States  uaptnred  a  prise  at  sea,  and  found  it  convenient  to 
bring  it  into  one  of  our  coluiiiul  harbors,  T  want  to  know  what  course  would  be  taken. 
1  can  understand  that  onr  officials  in  the  colonies  might  desire  the  price  to  be  taken 
away,  might  prevent  the  price  having  communication  with  tbe  shore,  and  might  nae 
force,  if  necessary,  to  make  the  prise  leave  the  harbor  mA  go  out  to  open  sea;  but  do 
yon  Biippoee  that  if  onr  naval  forces  at  one  of  onr  colonies  were  to  attempt  to  capture 
tbe  prize  and  give  it  over  to  the  confederates,  that  the  United  Statee  would  for  one 
moment  tolerate  snub  coadiLutf  It  would  be  as  clear  a  caia»  Mli  as  any  stop  that 
could  be  taken.  Tlio  attoniey  general  asks  if  a  belligerent  onght  not  to  bear  tbe 
blnruu  if  he  violates  an  order  of  which  he  has  notice  f  Take  the  case  of  a  power  not  a 
beUigerout.    Suppose  the  northern  States  of  America  captored  a  French  ship,  Uiinking 
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her  a  propw  prize,  and  carried  it  Into  one  af  our  harbon ;  the  governor,  acting  on  yonr 
inBtrnotioDe,  leJtM  tbe  prize  and  bands  it  over  to  the  French  owner.  Bat  he  will  not 
oome  to  yon  at  all ;  he  will  go  to  the  coatt  of  the  capturing  power — the  prize  court  of 
the  United  State* — and  «ay,  "Where  Ib  my  shfpt  Best^iTa  it  to  me  with  coats  and 
dnmages."  The  French  owner  goes  to  the  American  conrt!  and  says:  "Bring  in  my 
Bhip,  m  order  that  I  may  have  it  restored  and  get  my  costs  and  ilamagea."  "No,"  Baya 
the  captor,  "we  haveot  got  it;  the  EngUeh  govenimeirt  took  it  from  ns:  very  likely 
they  are  keeping  it  for  yori  at  the  Cape  of  Good  Hope."  To  the  Cape  of  Good  Hope 
than  goes  the  French  owner  and  makes  his  demand>  "Oh  yea!"  says  the  colonial  gov- 
emor,  "  we've  eot  it  oU  right;  here  it  is — you  are  qnlte  welcome  to  it."  "Weli,  but," 
aajD  the  Fn'nch  owner,  "  what  aliont  my  coots  and  dnmagcAt  Hy  ^ip  has  been  rot- 
ting; sbehaa  lost  a  voyage;  and  the  damages  I  want  are  a  great  deal  more  than  tbe 
tbTuo  of  the  ship."  I  want  to  know  whether  the  government  are  going  to  undertake 
to  pay  conta  and  damages  in  sncb  cases.  This  is  not  the  case  of  a  belligerent ;  it  ia  the 
OBse  of  the  Pronoh  government  >  and  will  yon  tell  the  Frenoh  govemmeat  that  you 
■wCl  not  pay  coats  and  damages;  that  thay  may  be  thankfiil  to  get  back  the  ahip, 
although  you  have  deprived  them  of  the  advantage  which  international  law  gave 
them,  of  going  to  the  court  of  the  captor  and  getting  costs  and  damages  there  t  Does 
the  attorney  general  mean  to  suy  that  is  international  law;  that  there  la  aoy  prece- 
dent for  such  doctrine  t  If  wo  are  to  have  any  more  arminient  to-night,  I  shall  be  glad 
to  hear  whether  the  government  can  controvert  that  clear  proposition.  I  dionld  like 
to  know  how  the  government  are  prepared  to  deal  with  cases  of  thia  kind.  I  venture 
to  aay  that  it  is  as  clear  as  any  proposition  of  international  law  that  in  anch  a  case  you 
are  injuring  not  the  belligerent  but  a  co-neutral  power.  What  Is  the  sole  fragment  of 
authority  tor  the  doctrine  which  the  attorney  and  solicitor  generals  have  propounded 
in  tbe  House  of  Commons  to-night  I  1  was  very  much  sun>"SSd  to  hear  this  authority 
flrBt  pnt  forward  by  the  solicitor  general  in  a  very  solemn  manner,  and  repented  aftor- 
word  hy  the  attorney  general.  &ys  the  aolicitor  general,  it  is  not  a  new  doctrine,  it 
li  quite  old  and  common;  it  depends  upon  the  simplest  and  cleareat  priuciplM, 
because  it  ia  a  plain  doctrine  of  international  law.  that  if  a  prixe  is  taken  in  neutral 
waters,  the  neutral  stops  in,  takes  the  prize,  and  restores  it  to  the  owner.  Moreover, 
he  said,  the  aame  tiling  bappenS  when  a  prize  is  taken  on  tbe  high  seas  by  a  ship  fitted 
ont  in  the  neutral  Juried  iotion  ;  whenever  the  prize  comes  within  the  Jurisdiction  of  the. 
Dentral,  the  neutral  may  seize  and  bold  it  for  tbe  owner.  And,  say  the  attorney  and 
solicitor  generals,  the  ground  of  this  is  that  your  neutrality  bas  l>een  violated ;  and 
whenever  yonr  nentrality  has  been  violated  you  may  go  St  onc«  and  seize  any  prizo 
which  comes  Into  yonr  possession.  I  waa  very  mnch  amused  at  an  observation  of  tlie 
attorney  general  in  reference  to  his  fellow  attorney  at  the  Cape,  which  he  might,  per- 
haps, have  rather  more  justly  applied  to  the  solicitor  general.  My  honorable  and 
learned  friend  said  that  the  colonial  attorney  general,  when  be  quoted  Wheaton,  which 
was  a  text-book,  did  not  perceive  tbe  special  and  limited  application  of  what  be  was 
qtioting.  I  venture  to  recommend  that  obaervation  to  tbe  solicitor  general.  It  is  a 
daugerons  thing  to  quote  elementary  writers  noless  you  cite  ttie  whole  of  what  they 
aay  on  a  particolar  subject.    If  the  solicitor  general  had  looked  a  little  closer  at  this 

ert  of  Wheston  he  would  have  seen  there  a  most  material  stoteraent,  which  would 
ve  relieved  him  from  much  of  the  obscurity  into  which  be  baa  fallen.  Wheaton 
says: 

"  The  jurisdiction  of  the  national  courts  of  the  captors,  to  determine  the  validity  of 
captures  made  under  the 'authority  of  their  government,  is  exclusive  of  the  jndicii^ 
authority  of  every  other  country,  with  two  exceptions  only ; " 

Which  twoexceiitions  are  thecases  men  tionedby  the  solicitor  general,  and  which,  being 
two  esceptions  only,  negative  the  idea  of  there  being  any  other  esoeptions.  The  first 
is  where  a  capture  has  been  made  within  the  territorial  limits  of  the  neutral,  and  the 
second,  where  it  has  been  made  by  an  armed  vessel  fitted  ont  within  the  neutral  juris- 
diction, Wheaton  then  goes  on  to  say  that  Louis  XIV  did  make  an  ordonnanix  in  1681, 
by  which  he  attempted  to  extend  the  mlo;  but  it  was  always  considered  unsound  intor- 
naticmal  law,  and  had  never  l>een  acted  on.  This  ia  not  a  mere  question  of  words.  No 
power  has  got  the  right  to  take  a  prize  by  the  strong  band  and  restore  it  by  the  strong 
band.  What  yonr  right  is.  is  to  set  up  an  admiralty  jurisdiction  to  determine  the  ques- 
tion of  rightful  capture.  These  questions  srenottobedeterminod  by  a  colonial  secretary, 
but  by  a  court  duly  fonnded  tor  the  purpose ;  and  no  international  law  has  aaiil  that 
you  may  have  a  prize  court  nnless  in  tliose  two  excepted  cases;  and  if  you  go  beyond 
those  cases,  you  go  beyond  the  limits  and  violate  international  law.  Tbe  attorney  gen- 
eral was  driven  by  despair  to  rely  on  an  ordinance  of  Holland  300  years  old,  which,  so 
fiu  as  we  know,  has  never  been  acted  on,  and  which,  if  it  were  acted  on,  would  prova 
immensely  too  mnch — in  fact,  so  much  that  I  do  not  suppose  the  attorney  general  would 
rely  on  it  for  a  moment.  It  was  a  municipal  ordinance  passed  to  this  effect— that  if  a 
ship  of  war  and  a  prize  came  Into  acertniu  part  of  their  canals,  not  only  the  prize  should 
be  seized,  but  tbe  ship  of  war  also,  and  everybody  on  board  pnt  in  priiiou.  Is  that  the 
view  of  iuteruational  law  taken  by  the  goverumeuti    Those  are  the  only  authorities 
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whlob  the  (pvemment  can  prodooe.  Hr.  Wbenton,  into  whom  the  soUoitoi  general  has 
only  cnraoiil;  looked,  when  he  U  properly  onderetood,  limita  ioterferenoe  expremly  to 
two  exceptional  caaea ;  and  as  for  the  Dutch  ordmanoe,  I  mahe  the  attorney  general  a 
preeent  of  that  with  all  my  heart.  If  the  government  bod  told  ne  here,  aa  was  declared 
in  another  place,  that  they  were  not  prepared  to  contend  for  such  propositions  of  inter- 
national law,  then  we  should  have  uo  more  to  say ;  but  here  (hey  contend  that  these 
propositions  are  right,  and  I  say  it  is  the  daty  of  this  Honse  t«tahe  the  matter  up.  The 
Kpvernment,  we  are  told,  are  conBidering  the  matter,  hnt  they  are  considering  it  with 
the  idea  that  they  have  got  a  right  to  seize  these  priiea.  It  is  an  aiCair  which  demands 
the  attention  of  the  House  of  Commons,  for  some  morning  we  may  wake  up  and  find  a 
conflict  arisen  in  some  one  of  our  colonies,  in  which  we  shall  have  the  mortification  of 
having  to  admit  that  we  are  altogetheriu  the  wrong.  I  appeal,  therefore,  to  the  House 
of  Commons  to  affirm  the  proposition  contained  in  uie  motion  of  my  honorable  friend, 
that  the  instructions  gives  by  the  Duke  of  Newoastle  to  Governor  Wodehoose,  whioh 
remain  still  unrevoked,  are  at  varianoe  with  the  principles  of  international  law. 

Question  put. 

The  House  divided : 

Ayes 219 

NoM 185 

M^ority 34 

Main  question  put  and  agreed  to. 
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DEBATE  m   THE   HOUSE  OF  COMMONS  OF  MAT  13,  1864, 
BELATIVE  TO  THE  CONFEDERATE  SHIP  GEOKGIA.* 

(Frmn  Huwi4'>  PuUwnaitary  T>ebU«,  toL  113,  pp.  WI-514.] 

HouBB  OF  Commons,  Mag  13, 1864. 
OKiTBD  gtitea--rBa  confbdbr^  ship  oborou— obsbbvations. 

Ur.  T.  B&JUKO.  I  rise  to  call  att«[ition  to  the  ciTcnmstanoefl  nndoi  vhich  the  Georgia 
hfts  been  allowed  to  eater  tbe  port  of  Liverponl,  aud  to  pnt » (jueetion  on  the  eubjeot. 
Ab  I  \inug  this  matter  before  the  Honiie  Bimpl;  as  one  at  Enshah  intereat,  1  elialL  not 
refer  to  the  feelings  or  prospeets  of  either  of  the  contfloding  partiea,  nor  shall  1 
endeavor  to  provoke  an  eipression  of  sympathy  with  either  side.  I  wish  to  make  no 
chaTKO  UKainst  any  one,  and  if  1  refer  at  all  to  the  past,  it  will  be  merely  for  the  par- 
pose  of  iunetratin);  the  position  in  which  the  country  is  placed  us  to  its  iatemational 
engagemente.  Tlia  qneation  is  of  very  conaideraljle  importance,  and.  deserves,  I  am 
persuaded,  the  serions  consideration  of  the  Honse.  An  inoidunt  has  recently  occoned 
which  is  of  a  most  extraordinary  character.  A  vessel  uf  war  carryiug,  as  they  were 
told,  the  flog  and  commission  of  the  coufedernte  f^vernmunt,  has  reueutly  entered  tbe 
port  of  Liverpool,  She  is  BtUl  there,  and  when  (he  House  hears  the  history  of  her 
(»reer,  it  will  be  somewhat  sarprised  at  the  course  which  has  been  pursued.  This  is 
her  history:  The  Japan,  otherwise  the  Virginia,  commonly  known  as  the  Georgia,  waa 
built  at  Dumbarton,  on  the  Clyde.  She  was  equipped  by  a  Liverpool  firm.  Her  orew 
were  shipped  by  the  same  Liverpool  lirm  for  Shanghai,  audsent  around  to  Greenock  hj 
■teamer.  She  was  entered  on  the  31at  of  March,  18G3,  as  for  Point  de  GalLe  and  Hong 
Kong,  with  a  crew  of  forty-eight  men.  She  clcired  ou  the  Ist  of  April.  She  left  her 
anchorage  ou  the  morning  of  the  2d  of  April,  oatBuaibly  to  try  her  engines,  but  did  not 
return.  She  had  no  armament  on  leaving  Greenock,  but  a  few  days  alter  her  departure 
a  small  steamer  called  the  Allar,  freightcil  with  guns,  shot,  shell,  &c.,  and  having (on 
board  a  partner  of  the  Liverpool  Qnn  who  had  equipped  her  and  shipped  her  crew,  left 
Mewhaven  and  met  the  Georgia  off  the  coast  of  iviance,  near  Ushant.  Tbe  cargo  of  Out 
Allar  was  successfully  ti'amiferre<l  to  the  Georgia  on  the  8th  or  9th  of  April ;  her  crew 
consisted  of  British  subjects.  Tbe  Allai  put  into  Plymouth  on  the  Itth  of  April, 
-  bringing  the  Liverpool  merchant  who  bad  directed  tbe  proceedings  throughout,  and 
bringing  also  fifteen  seamen  who  had  refustd  to  proceed  in  the  Georgia  on  learning 
her  real  cbaracter.  The  rest  of  the  crew  remained.  At  the  time  of  her  departure  the 
Georpa  was  registered  as  the  property  of  a  Liverpool  merchant,  a  partner  of  the  firm 
which  shipped  the  crew.  She  remained  tbe  property  of  this  person  until  the  23d  of 
June,  when  the  register  was  canceled,  he  notiiying  the  collecter  of  her  sole  to  foreign 
owneiB.  During  this  period,  namdy,  from  the  Ist  of  April  to  the  23d  of  June,  tna 
Georgia  being  still  registered  in  the  name  of  a  Liverpool  merchant,  and  thus  his  prop- 
erty, was  carryiugon  war  against  the  United  States,  with  whom  we  were  iualliance.  It 
was  while  still  a  British  vessel  that  she  captured  and  burnt  the  Dictator,  and  captured 
and  released  under  bund  the  Griswold,  tie  same  vessel  which  bad  brought  corn  to  the 
LancashilfB  sniforerB.  The  crew  of  the  Georgia  was  paid  through  the  same  Liverpool 
Arm.  Acopy ofan advancenoteusedistobe foundinthediplomaticcorrespondence.  The 
same  firm  cbn tinned  to  act  in  this  capacity  throughout  the  cruise  of  the  Georgia.  After 
cruising  in  the  Atlantic  and  burning  and  bonding  a  number  of  vessels,  the  Georgia 
mode  for  Cherbourg,  where  she  arrived  on  the  iitith  of  October.  There  was  at  tbe  tmie 
mneh  discontent  among  the  crew.  Many  deserted,  leave  of  absence  was  given  to 
others,  and  their  wages  were  paid  all  along  by  the  same  Liverpool  firm.  In  order  to 
get  the  Georgia  to  sea  agaiu  the  Liverpool  firm  enlisted  in  Liverpool  some  twenty  sea- 
men, and  sent  them  to  Brest.  The  Georgia  loft  Cherbourg  ou  a  second  cruise,  but 
having  no  euceess  she  returned  to  that  port,  and  thence  to  Liverpool,  where  her  crew 
have  been  paid  off  without  any  concealment,  and  the  vessel  is  now  laid  up.  Here, 
tbeu,  is  thecaeeof  a  vessel  clandestinely  built,  fraudulently  leaving  the  port  of  her  con- 
[o  Mr.  Se^iinl,  M>y  19,  ISM ,  Ke  voL  n,  p.  KM. 
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* 

n  board  aa  her  crew,  and  waginff  war  agaiast  the  United 

,  _  , ^, , haring  onoa  entered  a  port  of  the  power  the  commiaBioa 

of  which  ehebean,  but  being  for  some  time  the  property  of  an  EngliBh  Babject.  She 
hM  now  returned  to  Liverpool,  and  has  letamed,  I  tun  told,  with  a  British  crew  on 
board,  who,  baTiDK  enlielAd  In  war  against  an  ally  of  oara,  have  committed  a  misde- 
meanor in  the  sight  of  the  Ikw.  We  hear  nothing  of  the  Btepe  which,  under  those 
circumstances,  weie  taken  bj  the  government ;  but  1  feel  awured  they  have  done  all 


of  the  House.  Uonv  of  these  vessels  ate  afloat  committing  injury  on  our  ally.  The 
veeselB  to  M'hich  I  sllnde  are  vessels  which  would  nndonbtedly  hare  been  arrested  if 
time  had  beeu  given  and  if  their  purpose  had  been  known.  The  question  la,  in  fact, 
e  be  said  to  be  carrying  out  our  obligations  aa  a  neutral  power  toward  a  belli' 


gerent  which  is  an  ally,  in  a  manner  conaisteut  with  intematioual  law,  though  it  may 
be  In  harmony  with  onr  mnnici{tal  law,  while  such  a  state  of  things  is  permitted  to 
eiistl  For  my  own  part,  I  have  no  wish  to  lose  myself  in  the  masea  of  a  legal  dis- 
cussion on  the  subject,  bnt  common  s^e  as  well  as  international  law,  I  believe, 
prescribe  that  a  neutral  should  act  towanl  a  belligerent  wbo  ia  an  ally  aa  she  would 


war  between  neutrals  and  belligerents  that  the  fbrsign  enlistment  aot  was  passed ;  and 
if  vessels  ate  allowed  to  proceed  on  a  course  of  devsstation.  if  they  were  admitted  into 
tiie  ports  of  onr  dependencies  and  colonies,  and  not  only  tlmt,  bat  to  pat  into  parte  in 

'Ibis  Country,  ia  it  not,  I  will  ask,  time  to  consider  whether  we  should  not  do  our  daty 
toward  others,  and  whether  the  existing  law  affords  ua  the  means  of  prot«ctiiiR  the 
Interests  of  onr  ally  as  well  as  oar  ownT  The  question  as  to  the  extent  to  which  um«« 
Teasels  onght  to  be  admitted  to  Iheportsof  onrcolontes  and  dependenciM  is,  I  c<aiteiid, 

'one  of  senoua  importance ;  but  it  is,  at  the  same  time,  one  m  to  which  I  think  there 
can  be  lio  doubt  what  course  the  government  should  adept.  When  a  vessel  &andiilentiy 
leavea  our  ports,  which  we  know  would  have  been  arrested  here  bad  her  objects  been 
ascertained  and  her  construction  certifled,  and  procetds  to  carry  into  effect  proceedings 
of  hostility  againat  an  ally  to  the  endangering  of  the  peace  of  this  country,  it  seenia  to 

me  that  It  Is  the  duty  of  the  government  to  avail  tbemaelvce,  in  her  case,  of  the  powers 
Which  they  possess,  and  by  proclamation  to  sbnt  our  porta  agaiuat  her.  K  the  Hoasa 
"Will  permit  me,  I  will  read  on  the  aubjoct  a  pnsaago  trom  a  writer  on  international 
law  who  siens  bimself  "  Hiatoricus,"  and  who  says,  speaking  of  the  Alabama : 

"  First  oibI!,  the  English  government  must  decide,  on  the  best  information  at  their 
disposal,  nbether  she  was  or  was  not  unlawfully  equipped  in  this  country  in  breach  of 

'  our  neutrality.    Their  decision  on  this  point  ought  to  be  final,  for  they  are  the  sole 

J idges  of  it,  and  the  federal  authorities  may  impugn  their  judgment,  but  cannot  ques- 
on  their  determination.  If  the  English  government  determine  that  the  Alabama  was 
not  unlawfolly  equipped  nlthin  the  realm,  she  vtill,  of  conise,  enjoy  the  privileges  and 
Immunities  of  any  other  lawfnl  belli»rent  cnilser.  If^  on  the  other  hand,  she  ia  decided 
to  have  been  nnlanfiiUy  equipped,  then  ebe  ought  to  be  forbidden  access  to  any  port 
within  the  juriediction  of  Great  Britain.  If  ehe  comes  within  onr  ports  with  a  ptisev 
tier  prize  should  be  t«ken  from  her  and  restored  to  her  original  onuor,  and  ehe  heiMlf 
compelled  to  depart." 

There  is  another  extract  &omtbe  same  writer  to  which  I  vrish  also  to  invite  tlie  attri- 
tion of  honorable  members.    It  is  as  follows : 

"Now,  it  is  a  sound  and  salntary  rule  of  international  practice,  established  by  the 
Americans  themselves,  in  1794,  that  vBSsela  which  have  been  equipped  in  yioiation  of 
the  laws  of  a  neutral  state  shall  be  eieluded  from  that  hospitality  which  is  extended  to 
other  belligerent  cmiserti,  on  n-hose  origin  there  is  no  such  taint.  Accordingly,  tbe  cab- 
inM  of  Washington  compelled  all  the  French  privateers  wbich  had  been  ill^^Ily  fitted 

'  out  in  America,  against  Enji^land,  to  leave  the  ports  of  tbe  Uuited  States,  and  orders 
were  issued  U>  the  custom-house  ofBcera  to  prevent  tfaeir  return.  Tbla  course  of  pro- 
ceeding appears  equally  consonant  to  the  principles  of  law  and  the  dictates  of  jiolioy. 
The  qneation  then  remains.  Was  the  Alabama  unlawfully  equijiped  and  manned  within 
Hie  Jurisdiction  of  Great  Britain  f  Now,  setting  aside  the  vexul  question  of  equipment, 
I  think  there  can  be  very  little  doubt  on  that  of  enlistment.  The  qnestiouis  one  whioh, 
frtim  ita  vary  nature,  is  not,  and  cannot  become,  the  subject  of  judicial  determination, 
"because  a  uentrs!  government  cannot  exercise  a  jurisdiction  over  such  a  vessel.     It  is 

'a  mutter  6n  wbich  the  execntive  of  the  neutral  government  must,  scoording  to  the  best 
Information  it  can  obtain,  form  its  own  Judgment,  and  that  judgment  is  tinol  and  con- 

'  chistve  on  nil  parties.  Now,  I  observe  that,  in  a  dispatch  dat^^d  March  27,  tS63,  (par- 
liamentary paper,  p.  2,)  Lord  Bussell  writes:  'The  Britisli  government  bas  done  every- 
thing in  its  power  to  execute  the  law ;  but  I  admitted  that  the  cnses  of  the  Alabama 
and  the  Orcto  were  a  scandal,  and,  in  some  degree,  a  rcpronch  to  our  law.'  Now,  with 
the  greatest  deference  to  those  persons  who  may  be  of  an  opposite  opinion,  I  submit 


PABLIAUEHTTJLBT  AND  JUDICIAL  APP£NDIX^  NO.  XXI.       678 

that  vbhwJb  of  wliicliHDoliBBtateiiientcAD  be  properly  made — and  that  It  was  praperly 
madi)  uo  oae  oct^uiunted  with  the  ciicamBtances  of  tneii  outfit  and  maiiniiig  can  hoa- 
.eHtly  doubt — are  not  entitled  to  the  hospitality  of  the  country  whose  laws  they  have 
eluded  and  obaHcd.  I  think  that  to  deny  to  the  FloAda  and  Alahamn  access  to  our  ports 
would  bethelej^timate  and  dignified  manner  of  expreasiog  our  diaapproval  uf  the  frand 
vhich  haa  been  practiced  npon  our  neutrality.  If  we  abatain  from  taking  each  a  course, 
I  fear  we  may  justly  lie  nuder  the  iuipatatiou  of  having  done  leas  to  vindicate  our  good 
tAith  than  tLu  American  government  consented  at  our  instance  on  former  (fceasious  to 
do-" 

Again,  Earl  SuBsell,  in  a  dispatch  written  in  the  month  of  Jane,  said  that  the  British 
eovemment  had  dniio  everything  la  their  power  to  execute  the  law,  bat  he  oonfesaed 
that  the  case  of  the  Alabama  was  a  soandal  to  onr  laws.  Nov,  such  vessels  as  the 
Georgia  are  vessels  which  avowedly  ought  to  have  been  stopped  if  their  purpose  bad 
been  Kiiuwn.  Tliey  are  vessels  whose  destination  is  to  roam  about,  never  getting  home, 
and  which  are  taiuted  with  the  ofCeose  of  having  violated  our  neutrality.  They  are 
vessels,  therefore,  which,  on  every  ground,  have  no  claim  to  the  hospitality  of  the  coun- 
try, and  I  am  bound  to  say  that  both  our  international  obligations  and  a  due  regard  for 
our  own  interests  oagbt  to  have  led  us  to  exclude  them  from  our  ports.  The  Oeorf^a 
has  arrived  in  Uverpool  and  there  diecharced  her  cruw,  and  what  guarantee  have  we 
that  other  vessels  may  not  do  the  same ;  that  our  neutrality  ma^-  not  he  violated,  and 
that  wc  may  not  hereafter  have  to  deal  with  a  stat«  of  things  in  -which  our  position 
will  be  reversed  T  While,  therefore,  I  am  ausious  to  express  my  belief  that,  under  the 
law,  OS  it  stands,  we  cannot  carry  our  inteniational  obligations  fiilly  into  effect,  I  am 
likewise  desirous  of  inviting  the  attention  of  the  House  to  the  situation  in  which  tliis 
Counti7  will  be,  if  the  precedents  now  established  ore  acted  upon,  in  the  event  of  our 
being  involved  in  war,  while  other  states  are  neutral.  Under  tbe  present  construction 
of  our  uiunicipal  law  there  is  no  necessity  that  a  belli^rent  should  have  a  port,  or  even 
a  Beashore.  Provided  she  has  mouey,  or  that  money  is  supplied  to  her  by  a  neutral, 
she  may  lit  out  vessels,  and  those  vessels  need  not  go  to  the  country  to  which  they  are 
said  to  belong,  but  may  go  about  the  seas  dealing  destruction  to  British  shipping  and 
property.  Take  the  case,  which  I  hope  wo  shall  avoid,  of  onr  being  at  war  with  Ger- 
many. There  would,  as  things  now  stand,  be  nothing  to  prevent  the  Diet  of  Frankfort 
ttota  having  a  fleet.  A  number  of  the  small  states  of  Qermany  might  unite  together 
and  become  a  great  naval  power.  Money  is  all  that  is  required  for  the  purpose ;  and 
Saxouy,  without  a  seashore,  might  have  a  first  lord  of  the  admiralty,  wthont  any 
docks,  who  might  have  a  largo  £et  at  his  disposaL  The  only  answer  we  could  make 
nnder  those  circumstances  to  France  and  the  United  States,  who,  as  neutraU,  might  fit 
out  vessels  a)|ainst  us  on  the  pretense  that  they  were  German  cmisors,  was  that  we 
would  go  to  war  with  them ;  so  that,  by  the  course  of  policy  which  we  are  pursuinff, 
we  render  ourselves  liable  to  the  alternative  of  having  our  property  completely 
destroyed,  or  entering  into  a  contest  with  every  neutral  power  in  the  world.  Weougbt, 
under  these  circumstances,  to  ask  ourselves  what  we  have  at  stake.  I  will  not  trouble 
the  Douse  with  statiat^s  on  the  point,  but  we  all  know  that  our  commerce  is  to  be 
found  extending  itself  to  every  sea,  that  onr  veeaels  float  in  the  waters  of  every  clime, 
that  even  with  our  cruisers  afloat  it  would  not  be  easy  to  pick  up  au  Alabama,  and  that 
the  destruction  of  our  property  might  go  on  despite  all  our  power  and  resources.  What 
would  be  the  result  I  That  we  must  submit  to  the  destruction  of  our  property,  or  that 
our  shipping  interests  must  withdraw  tbeirsbipsfconi  the  ocean.  That  is  a  danger  the 
approbeusiun  of  which  is  not  conflned  to  myself,  but  is  shared  by  many  who  are  far 
better  able  to  form  a  Judgment  than  I  am.  Kecollect  that  your  shipping  Is  nearly  twice 
as  large  us  that  of  the  United  States.  Kyou  follow  the  principle  you  are  now  adopting 
as  regards  the  United  States,  you  must  be  prepared  to  stand  the  consequences;  so 
strongly  was  this  felt  by  ship-owners  that  memorials  have  already  been  addressed 
to  the  government  upon  the  subject.  Last  year  such  a  memorial  was  sent  to  Earl  Rus- 
sell by  the  shiji-onners  of  Hull,  and,  if  I  am  not  misinformed,  a  similar  one  has  been 
sent  by  the  ship-owners  of  Belfaat  to  bis  honorable  and  learned  IHend,  the  member  ibr 
that  borough,  who  has  forwarded  it  to  the  noble  earl.  The  memorialists  stated  that 
they  viewed  with  the  greatest  apprehensiou  the  permission  which  has  now  been  given 
for  the  violation  of  our  neutrality  and  the  clandestine  furnishing  of  ships  to  a  t>eUi' 
^erent;  and  lost  night  the  honorable  member  for  Liverpool  presented  a  petition,  signed 
by  almost  all  the  great  sbip-owuers  of  that  place,  enforcing  the  same  view  and  expressing 
the  same  anxiety.  I  am  alittle  surprised  at  this  manifestation, because  what  is  happeu- 
ing  around  us  is  a  source  of  great  proflt  to  our  sbip-ownersj  but  it  is  a  proof  that  they 
are  sensible  that  the  future  danger  will  far  preponderate  over  the  present  benefit  and 
advantages.  Merchants  and  sbi{i-owueTS  are  generally  a  quiescent  body,  attending  lo 
their  own  afiairs  and  leaving  the  concerns  of  the  country  to  those  in  whose  abUities, 
position,  and  experience  they  have  contidcnce,  and  on  whom  they  can  rely,  on  whatever 
side  of  the  House  they  may  tit,  patiiolically  to  unite  to  avert  tlie  evils  against  which 
private  individuals  cannot  secure  themselves.  1  think  it  a  matter  of  regret  that  no 
proposal  is  made  by  the  government  for  the  modiflcation  of  the  existing  law;  aadlcan- 
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not  imagiDA  tbat,  if  sncb  an  attempt  irere  maSe,  honorable  membera  on  my  oirn  side  of 
tlio  nou»e,  whu  tuay,  nt  times,  be  placed  in  power,  would  refuse  1«  anist  Id  talciDg  st«pe 
to  insure  this  country  against  tbo  dangers  nbich  meuano«  its  commerce.  We  ought,  I 
think,  no  longer  tu  <lally  with  this  question.  It  Is  one  of  immense  importance  and  of  a 
most  duugerous  charueter.  Neither  the  govemment  nor  any  one  else  in  this  Hoaso,  I 
Mil  sure,  can  be  ileti-rrcd  from  proposing  or  adopting  a  necessary  meantire  by  the  fear 
that  they  maybe  taunted  with  actinp  at  the  dictation  of  the  United  Blates.  No  one 
can  1)0  more  indisposed  than  I  shonld  be  to  saoriGce  the  rights,  the  interests,  or  the 
hODor  of  the  conntrf  to  tlie  dictation  of  a  foreign  power,  hut  no  one  can  be  more  con- 
vinced that  w  oiigbt  to  blush  for  uorselTes  and  onr  oonntry  if  we  are  deterred  by  the 
feur  of  some  newspaper  taunt,  some  electionering  speech,  or  some  piece  of  stump  ora- 
tory, &om  yielding  to  the  dictation  of  reason  and  good  sense,  and  applying  a  remedy 
where  an  evil  baa  Men  proved  to  exist.  I  have  beard  it  said  that  this  is  not  the  time 
to  take  sncli  a  step ;  that  we  ongbt  to  wait  until  the  war  is  over,  when  we  could  pan 
an  act  without  apprehension  that  its  pnrport  or  intention  might  be  mistaken.  Has 
any  foreign  enlistment  act  ever  passod  in  time  of  peocel  Our  own  act  was  parsed  in 
1819,  whiJe  Spain  waa  at  war  with  her  colonies.  And  let  the  Hnnse  remember  the  act 
of  General  Waaliington,  perhaps  the  boldest  act  in  the  life  of  that  illustriona  man,  when 
he  issued  bis  proclamation  to  prevent  the  citizens  of  tlio  United  States  from  taking  part 
in  a  war  agaiuat  Ureat  Britain.  The  whole  feeling  of  that  country  wae  on  the  side  of 
France.  "  France  nnd  freedom  "  waa,  as  a  cry,  oppiSed  to  "  Great  Britain  and  tyranny." 
All  the  teeollectiona  of  Ibe  past  war  with  Great  Britain  were  fi-esh  in  the  memory  of  the 
Americans,  and  their  patitudeto  France  was  still  alive.  Popular  feeling  was  strongly 
against  General  Washington,  and  yet  he  perilled  bis  power,  his  influence,  and  his  pop- 
nlarity,  an^  had  the  courngo  to  propose  and  carry  a  measure  for  which  he  wb*  after- 
ward praised  and  blessed  by  bii  countrymen,  bucanso  they  rocogniied  it  aa  being  in 
accoitlmtce  with  wiadom,  with  their  own  iutereate,  and  with  Justice.  What  is  the 
moral  f  The  moral  which  I  draw  from  that  is,  that  whatever  may  be  onr  individii^ 
sympathies,  or  our  wishes  and  views  aa  to  the  causes  or  reanlta  of  the  pending  contest, 
we  need  not  be  afraid  of  being  charged  with  acting  under  the  dictation  of  a  country 
which  ia  now  engaged  in  the  moat  oxhausting  conflict  that  has  ever  occnrred.  We 
onght  not  to  yield  to  sympathy  when  the  dictate  of  duty  ia  clear  that  we  sbuuid  net  to  ' 
others  as  we  would  that  they  should  act  to  us;  we  ought  not  to  be  prevented  from 
adopting  such  a  meanuru  aa  may  avert  the  calamity  to  which  I  have  adverted  so  imper- 
fectly, hut  which  now  looms  in  the  view  of  every  ship-owner;  we  ought  not  to  be 
deterred  from  passing  such  an  oct  as  will  protect  this  country  against  the  charge  of 
being  neutral  only  when  it  suita  her  purposeSj  and  violatiug  it  whi-n  it  suite  her  toter- 
ests.  I  cannot  help  thiukiiig  that,  if  there  is  to  he  a  change  of  the  Inw,  this  ia  the 
~~  ~oi)t  when  those  who  guide  and  control  our  destiniea  are  bound  to  conaider  what 
le  shall  be  pursued.  We  could  do  it  now  without  giving  rise  to  any  idea  that  we 
.  jeeu  threatened.  If  we  do  it  now  we  may  save  ourselves,  white,  if  it  is  delayed, 
we  cannot  avoid  retribution  hereafter.  If  wc  miss  this  opportunity,  what  we  may  do 
.at  a  time  of  general  peace  will  not  be  accepted  when  war  occii^  We  shall  be  referred 
back  not  to  what  we  have  done  after  the  war  waa  over,  but  to  the  acta  which  we  hare 
sanctioned  hy  our  present  policy.  I  am  anxious  to  ask  the  government  whether  they 
,do  not  see  that  what  has  occurred  at  Liverpool  may  lead  to  onr  neutrality  lieing  called 
in  question,  that  it  perils  the  performance  of  our  national  obligations,  and  may  seriously 
^ect  our  interests  and  welfare  in  the  future. 

The  Attoksby  Gknkkai..  Sir,  with  many  thinga  which  have  been  said  by  my  honor- 
able Mend  in  the  course  of  his  able  aud  temperate  speech  I  entirely  agree.  No  one 
who  has  observed  the  conduct  which  the  government  have  endeavored  to  pursue  with 
regard  to  this  important  aud  intricate  political  subject  during  the  past  two  years 
can  doubt  that,  whether  successfully  or  otherwise,  they  have  endeavored  to  the  beet  of 
their  power  to  vindicate  the  laws  of  this  conntry,  and  at  the  aaiuo  time  to  fufill  the 
«bligationB  of  a  sincere  aud  impartial  neutrality.  1  know  that  these  professions  will 
not  nieet  with  the  asaent  of  those  who,  in  their  own  minds,  have  no  sympathy  with  the 
neutrality  itself,  who  have  given  themselves,  doubtless  under  tUe  impulse  of  generoua 
tuottves,  to  entire,  unqualified,  and  enthusiastic  sympathy  with  one  or  the  other  of  the  . 
belligereuta.  Nevertheless,  I  cave  auch  coufidenoe  in  the  jnstieo  and  right  feeling  of 
the  country  as  to  .believe  lh;it  the  people  of  England  generally  will  jicrceive  that  the 
government,  in  tho  course  which  tuey  have  pursued  in  oircumatauces  of  no  alight  diffi- 
culty, have  really  desired  to  maintain  the  law  and  preserve  the  honor  of  the  conntry, 
and  at  the  same  time  u<it  to  deviate  firom  the  path  of  a  real  and  impartial  ueutiAlity. 
Addresssing  myself  first  to  the  last  aud  moat  generally  impiirtant  of  the  topics  of  my 
honorable  fricud'a  siieech,  I  need  hardly  say  that  wo  are  quilo  aeusiblo  of  the  gravity 
of  the  public  evil  which  eicista  when  merchanta  or  any  other  persons  in  this  country 
hold  themselves  at  liberty,  by  all  kinds  of  abifte  and  evasions,  to  treat  with  contempt 
her  Majesly's  pi'oclauiation  of  neutrality,  to  make  themselves  parties  in  a  war  iu  which 
her  Uajesty  has  proposed  to  bo  ueutrul;  to  shelter  themselves  under  those  opportimt- 
tits  of  escape  which  the  just  regard  of  the  law  of  our  country  for  j>erBonB  accused  oi 
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xaj  ofienae  lavaiiably  a^iat  and  to  do  acts  nhich  iu  their  launedinte  effects  place  iit 
peril  the  Meudlf  relations  of  this  aud  another  great  nation,  and  wbich  Id  their  ultimate 
ooo«equeacae  may  poaaiblr  recoil  nitb  diaastrous  aud  deeti-uctive  efTuct  upou  the  trade 
aud  commerce  of  tbeir  own  country.  The  Bovemment  liad  iome  right  to  hope  that  in 
the  circiimBtaocas  of  Bach  a  war  as  ttilii,  EngliBti  merchants  occnpjing  eminent  positions, 
would  not  spell  out  the  law  nnder  tiio  advice  of  lawyers,  sayinjj  "  1  cannot  find  it  in 
the  bond,"  and  availing  theroeelves  of  every  means  of  escape  which  ingenuity  can  suj(- 
geet,  hasten  to  plunge  thie  country  into  peril,  and  create  a  precedent  for  future  mischieb 
and  da.ngei's,  Hgainst  which  the  law  of  this  country  seeke  to  provide.  I  hope  the  time 
will  soon  come — indeed,  1  think  I  may  infer  frojn  Uie  memorial  to  which  my  honorable 
friend  has  referred  that  the  time  lias  already  come,  when  the  voici  of  the  meicantilo 
conuuunity  of  England  will  be  raised,  so  that  those  who  may  bo  unwilling  to  hold 
themselves  bound  by  her  Majesty's  proclamation  of  neutrality  shall  see  that  they  can- 
not expect  the  mori^  snpiwrt  of  the  great  body  of  tbeir  fellow  conntrymen.  1  must 
endeavor  to  show  that  the  conduct  which  has  been  pumuedby  her  Majesty's  ii^vemmont 
on  this  subject  has  beou,  at  least,  of  that  character  which  the  country  bad  a  right  to 
expect.  The  House  is  aware  that  there  are  only  three  vessels  which  are  alleg^,  and 
iu  those  cases  I  do  not  say  the  allegations  are  well  founded,  as  they  hare  never  been 
bronght  to  the  test  uf  judicial  proceedings,  but  there  are  only  three  vessels  alt«gether 
which  are  alleged  to  have  bcon  fitted  oat  in  this  country  in  violation  of  the  law.  and 
with  the  practical  effect  of  idaoing  this  country  in  the  situation  of  ministering  in  an 
important  anil  rortuidahle  manner  to  the  warlike  requirements  of  ono  of  the  two  belli- 
gerents. Her  Maiesty's  govemnieut  believe  that  the  law  was  intended  to  strike,  and 
floes  strike  at  inch  acta.  With  regawl  to  those  three  ships,  the  Hou.'e  will  recollect 
that  the  first  which  left  the  shores  of  this  country,  the  Oroto,  afterward  the  Florida, 
left  before  any  iufurmation  upon  which  the  government  could  act  had  been  imparted 
to  them,  lliat  vessel  was  afterward  arrested  at  Nassau,  was  tried  there  aud  acquitted, 
but  it  was  fonnd  that  there  was  reasonable  cause  for  the  ariest.  So  far  the  government 
was  not  to  blame.  As  to  the  next  ship,  the  Alabama,  I  need  not  repeat  what  was  said 
upon  a  former  occasion  as  to  the  steps  which  were  taken  by  the  government,  after  full 
consideration  of  the  evidence  laid  before  tbem,  with  a  view  to  arrest  that  vessel.  It  is 
well  known  to  the  llouse  and  to  the  country  that  orders  Ui  that  effect  were  given,  but 
the  ship  iu  the  meautime  made  her  escape.  Then,  lastly,  there  wss  this  vessel,  the 
Georgia,  as  to  which  no  information  whatever  reached  her  Majesty's  government ;  no 
evidence  upon  which  we  could  act  until  she  was  actually  gone.  So  successfully  dis- 
guised were  the  real  desigus  of  those  connected  with  that  ship  that,  as  my  honorable 
mend  hiw  stated,  the  crew  were  actually  engaged  for  a  voyage  to  Shanghai,  aud  all 
other  arraugements  for  arming  ber  were  made  with  a  vlelv  to  concealment  aud  dieguiee, 
and  it  was  only  off  the  coast  of  France  that,  meeting  another  vessel,  she  received  bur 
armameut  and  re-eniisted  her  crew.  The  government,  therefore,  bud  no  opportunity 
of  interfering  so  as  to  stop  that  vessel.  If  there  be  those  who  tbiuk  that  all  those  pro- 
ooedings  connected  with  these  ships  were  perfectly  lawful,  they  will,  I  a~ 


board.  It  does  not  seem  altogether  probable,  that  if  the  persons  engaged  in  these  pro- 
ceedings had  believed  iu  their  lawfulness,  they  would  have  taken  all  possible  paiiiH  to 
disguise  their  real  character.  Afterward,  as  tie  Houne  is  aware,  her  MnJestj's  govern- 
ment took  action  in  the  case  of  tbe  Alexandra,  and  since  then  they  have  done  the  same 
with  regard  lo  two  other  vessels,  conceruiug  which  1  will  say  nothing,  as  they  will 
soon  be  the  Bulyect  of  judicial  trial.  I  may  also  mention  that  in  Scotland  the  goveru- 
ment  directed  the  sejinre  of  the  vessel  Pamporo,  nnder  the  foreifpi  enlistment  act,  and 
the  result  of  that  proceeding  has  been  that  a  verdict  has  been  given  by  consent  for  the 
Crown,  and  tliat,  while  great  liberality  has  been  shown  in  waiviug  the  forfeiture 
to  the  Crown,  security  baa  been  taken  against  the  employment  of  the  vessel  for  any 
belligerent  service,  and  the  authority  of  the  law  has  been  ^ucoesflfully  vindicated.  I 
am  happy  to  be  able  to  say  that,  whatever  may  have  been  the  difflcnltles  which  in 
these  cases  the  government  have  had  to  encounter  in  point  of  law  or  evidence,  the 
interfereuoe  of  ^e  government  does  appear  to  have  been  productive  of  good  elfect,  as 
it  has  impeded  the  progress  of  the  system  of  fitting  out  naval  armamonts  for  a  bellige- 
rent state.  We  have  no  reason  to  believe  that  the  efforts  of  the  government  have  been 
onsucoessful  in  their  practical  object,  nor  even  so  far  as  regards  the  elucidation  of  the 
law,  although  it  woold,  perhaps,  be  premature  to  express  a  confident  opinion  upon  a 
subject  concerning  which  high  anthorities  have  differcil.  But  I  cannot  avoid  express- 
ing a  sanguine  hope  that  the  resnit  of  the  measures  taken  by  the  govemmeut  will  be 
to  clear  up  some  of  the  difficulty  attaching  to  the  construction  of  the  law,  and  to  lead 
in  future  to  a  better  observance  of  it.  I  am  eucouraaed  in  that  hope  by  the  foot  that 
in  the  Court  of  Exchequer  two  learned  judges  adopted  the  construction  of  the  act  upon 
which  the  Crown  bad  been  advised  to  proceed.  Their  caiistrnction  has  since  received 
the  indorsement  of  a  learned  judge  in  the  Queen's  Bench,  under  circumstances  which 
make  it  probable  that  other  Judges  of  that  court  may  concur  In  his  opinion,  and  in  the 
case  of  tue  Famperoj  in  Scotland,  the  Jadgea  of  tUo  court  of  sesBiou  prOnouQced  opinions. 
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tending  to  a  great  extent  bi  codSiu  tlie  constnictiOQ  of  the  act  contended  for  hj  the 

The  resalt  of  all  thia  Is  to  leave  the  govemnieiit  in  a  situation  in  nhicb  they  have  m 
light  l<i  hope  that  the  iaw,  aeitiB,  niay,  in  all  such  cases,  be  capable  of  being  vindicated, 
and  that  steps  taken  to  vindicate  it  will  not  tall  in  their  nhject,  and  tfaprefero  the  House 
will  probablV  think  that  it  will  not  be  improper,  instead  of  now  suggesting  a  chance 
of  the  law,  lor  the  government  to  act  upon  that  view;  bnt  if  it  s&juld  prove  to  be 
othetwise,  an<l  that  the  present  law  is  not  snfflcieut,  then  I  trust  they  may  hereafter  look 
for  that  support  and  encouragement  from  this  Honse  and  the  oontitry  which  upon  a  an hjeet 
■o  important  it  is  essential  to  ohtiiin.  If,  in  the  aheence  of  such  support  and  enconrage- 
nieut,  proposals  for'a  change  of  the  law  were  inefTectnally  made,  it  would  commit  tUosa 
who  ought  to  have  the  common  interest  of  the  country  at  heart  to  a  premature  eipres- 
non  of  opinion  which  might  have  disastrous  effects  opon  the  future  of  thia  country. 
We  think,  therefore,  that  if  It  should  ever  become  aecesaarv  to  consider  tbe  snhject,  it 
should  be  considered  at  a  time  when  no  party  feo!iDg«  nor  temporary  sympathies  may 
exist  to  induce  the  Rouse  to  toke  a  coarse  which  it  may  be  difficult  afterward  to  retract, 
and  which,  if  persevered  witli,  might  be  att<^nded  with  serious  conaeouennes  to  the 
welCireof  the  country.  Under  these  circumstancea,  tbe  House  will.Qo  ooubt.conHider 
that  government  are  doing  right  in  adhoring  to  their  original  hope  that  the  law  aa  it 
is  may  be  found  sufficient  for  its  purpose,  and,  at  all  events,  that  they  ought  not  to 
propose  any  change  in  the  law  until  thcj'  are  convinced  that  there  is  an  abnoiute  neoM- 
aity  for  it,  and  that  such  proposals  will  receive  the  encoui-agcment  and  support  of  the 
House  aiid  the  country,  without  which  they  could  not  lie  carried  into  effect.  Having 
said  that,  I  will  address  myself  to  the  particular  subject  of  the  motion  of  my  honorable 
friend.  I  have  shown  that  with  regard  to  the  former  history  of  the  Oeorgia  the  gov- 
ernment have  omitted  nothing  which  they  could  do  under  the  oircnmstMiees.  That 
ship  has  now  returned  as  a  coufederate  ship— a  pablic  ship  of  war,  with  a  regular  com- 
tuisslon  as  such.  1  must  here  nuticn  one  observation  of  my  honorable  friend.  He  says, 
that  item  the  1st  of  April,  1S63,  until  the  fbUowing  23d  of  June,  tliia  ship,  the  Georgia, 
waa  registered  in  thin  country  in  the  name  of  a  British  owner,  a  merchant  of  Liverpool, 
and  that  therefore  she  was  cruising,  burning,  and  destroying  veaeols  at  a  time  when 
she  was  a  British  ship.  1  must  demur  altogether  to  the  law  of  my  hnnorable  ftiend  in 
that  respect.  The  register  is  nothing  but  the  evidence  of  the  title  of  a  British  owner  for 
a  municipal  purpose  lu  this  country.  A  ship  which  baa  a  British  register,  and  which  is 
afterward  transf(;rred  t«  a  foreign  belligerent  power,  cannot,  from  the  mere  fact  of  her  still 
remaining  registered  in  England  as  tlie  property  of  a  British  owner,  in  any  way  bo 
justly  stjOed  a  British  ship.  Nor  can  it  be  said  that  she  has  not  become  what  thia 
veasel  really  is — a  public  vessel  of  war,  I  regret  that  my  honorable  friend  should  have 
Qaed  an  argument  that  may  seem  to  give  countenance  to  assertions  which  have  repeat- 
edly been  made,  but  which  are  quite  destitnteof  foundation,  that  these  ships  are  British 
pirates.  They  are  not  British,  aud  they  are  not  pirates.  That  expcceslon  is  untrue  in 
lact — dishonorable  to  this  country;  and  I  trust  that  aO  those  who  have  the  honor  of 
this  conntry  at  heart,  whatever  they  may  see  to  condemn  in  the  conduct  of  prreons 
concerned  in  fitting  out  and  navigating  such  vessels  as  those  referred  to,  will  not  ^t« 
euoourogemeut  to  a  proposition  so  extravagant,  and  so  completely  withont  foundation. 

I  now  come  to  the  point  suggested  by  the  motion  of  my  honorable  friend.  He  points 
to  the  fact  that  the  Georgia  is  now  at  Liverpool,  under  circumstances  which  show  that 
she  has  never  tHien  in  any  confederate  port.  Whether  on  that  account  she  onght  to 
have  been  allowed  to  oonie  in  or  not  I  will  notice  hereafter.  The  ship,  however  caiOia 
to  Liverpool,  being  at  the  time  a  regular  commissioned  public  ship  of  \rai.  There  la 
no  doubt  she  was  entitled  to  come  in  in  that  character  by  license  of  the  Crown  as  long 
aa  the  lalm  issned  by  her  M^esty  in  January,  I86S,  remain  unaltered,  becanse  those 
rules  permit  abipa  of  war  belonging  to  both  belligerents  to  come  into  our  ports  Dnder 
certfliu  restrictiima.  They  must  not  remsin  more  than  twenty-four  hours,  except  for 
repairs;  they  must  not  receive  repairs  in  the  nature  of  warlike  equipment,  and  there 
are  strict  limits  as  to  leaving  aa  soon  as  the  repairs  are  completed.  This  ship  being  a 
public  ship  of  war  of  the  Confederate  States  la  permitted  to  come  into  oar  porta,  and 
._  !_  »-„.fQi|y  nj  ^  gjjip  of  war.    The  government  desired  to  have  hiformatior 


regardiug  the  circumatauces  under  which  she  had  entered  our  porta,  and  as  to  the  length 
of  time  she  was  likely  to  remain,    Thoy  understood  she  hod  been  brought  into  dock, 
s  presumed,  for  the  purpose  of  repair,  and  it  was  afterwords  stated  that  she  was 


likely  to  he  diamaatled  and  sold,  U  the  latter  were  the  case,  there  would  be  no  harm 
done  to  the  other  belligerent  power  by  relieving  her  from  all  fear  of  further  oppoattiftn 
on  the  part  of  the  disnmn  tied  vessel.  On  tbeother  hand,  If  there  be  no  positire  pledge 
tliat  she  will  not  leova  as  a  ship  of  war,  it  will  be  the  dut^  of  her  Majesty's  government 
to  require  her  to  depart  as  soon  as  possible.  My  honorable  friend  has,  however,  raised 
a  larger  and  more  general  question,  for  he  has  asked  whether  the  government  think 
the  admission  of  soch  ships  aa  he  describes  that  ship  to  he,  consistent  with  tbeir  inter- 
national obllgationa,  their  profession  of  neutrality,  and  the  preservation  of  British 
Interests,     The  govemment  cert^nly  has  not  oonfddered  the  limited  and  qualified 
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admimiou  of  ihipe  of  this  kind  into  Britiih  porta  to  be  at  kU  iiiooiiBist«iit  with  their 
dst;  ia  any  rcspeot.  Bat  for  the  first  element  in  the  cose  to  which  the  bonorahle  Kon- 
tlenuui  haa  called  aCteotioD,  that  the  Teanel  was  ori^nallj  manned  and  equipped  &i>m 
British  poits,  I  think  that  ereif  one  would  giant  her  rijjht  to  admisgion  iuto  onr  porta, 
in  the  same  way,  and  under  the  same  conditionB,  oa  ahipe  of  the  federal  States  are 
admitted-  1  must,  however,  notice  that  mj  friend  boa  imparted  into  the  case  a  consid- 
eration which  haa  been  frequently  dwelt  npon  in  tlie  various  pnblicationa  Issued  npon 
this  subject — QBUielf,  that  the  ship  haa  never  been  in  any  of  the  porta  of  the  belligereni 
power  onder  whose  flog  she  sails.  It  is  argued  that  this  ia  a  circumstance  which  pre^ 
vents  a  abip  {torn  acquiring  the  character  of  a  belligerent  ship  of  war.  It  has  been 
BnppDsed  that  there  ia  some  rule  oi  other,  some  settled  principle  of  iatemntional  law, 
which  will  bear  oat  tbia  conclnaion.  It  sQonId  not  be  onr  practice  to  invent  new  mlea 
of  inteTnatiomi]  law  to  suit  particolor  cases,  and  I  may  state  thatsnch  a  rule  aa  thla  wag 
never  beard  of.  To  ea;  that  a  country  whose  ports  are  blockaded  Is  not  at  liberty  to  av^ 
heraelf  of  alltheresourcea  whtchmoj  be  at  her  command  in  other  partsof  the  worid,  that 
she  may  not  buy  ships  in  neutral  territory  and  commission  thera  as  ships  of  war  with- 
out brineing  them  to  her  own  couutry  firat,  is  a  doctrine  which  is  quite  prepoatoroos, 
and  all  tbe  areumenta  foundod  apoa  sncb  a  doctrine  only  tend  to  tlirow  dust  into  men's 
ejea  and  to  mislead  tbem.  We  cannot,  therefore,  npon  those  gronnds  make  this  ship 
an  exception  to  our  ordinary  rules.  And  now  I  come  to  the  real  question.  I  have  not 
the  leoat  doubt  that  we  have  a  right,  if  vie  thought  fit,  tit  exclude  from  our  own  ports 
any  particular  ship  or  class  of  sbipa.  if  wo  consider  that  they  have  violated  our  nen- 
tnility,  but  such  power  ia  simply  diacrotionary  on  the  part  of  the  government,  and 
shonld  be  exercised  with  a  due  regard  to  all  the  circnmstancea  of  the  case.  Does  the 
eircninataac«  of  a  ship  happening  to  have  been  fitted  out  in  violation  of  the  neutrality 
of  a  uentral  nation  entitle  her,  in  Uie  first  place,  to  be  refused  recognition  as  a  publlo 
ship  of  war  T  Happily,  we  find  an  answer  to  this  qnestion  in  the  hiatory  of  the  Jurist 
prndence  of  the  United  States,  and  I  do  not  3nd  that  the  United  Statex,  which  bare 
realty  gettled  all  the  doctrines  of  law  applicable  to  this  kind  of  violation  of  neutrality 
by  fitting  out  vaaaela  in  their  porta  for  belligerent  nations,  ever  adopted  the  practice  of 
inquiring  into  the  previous  hiatory  of  public  ships  of  war  which  labored  under  the  sns- 
picion  or  allegation  of  havine  been  fitted  out  in  their  porta  in  violation  of  their  neo- 
trality.    In  the  caeca  of  the  Santissima  Trinidad,  Mr.  Justice  Story  said : 

"In  genera],  the  uhnmiitsiou  of  a  pnblio  ship,  signed  by  the  proper  autboritiea  of  the 
nation  to  which  ahe  beloues,  is  complete  proof  of  her  national  character.  A  bill  of  sale 
is  not  necessary  to  be  produced,  nor  will  the  courta  of  a  foreign  country  inquire  into 
the  means  by  which  the  title  to  property  haa  been  acquired.  It  would  be  to  eiert  the 
right  of  examining  into  the  validity  of  the  ^ta  of  the  foreig^i  sovereign,  and  to  sit  in 
Judgment  npon  them  in  caaea  where  he  haa  not  conceded  the  Jnrisdiction,  and  where  it 
would  be  inconsistent  with  hia  own  aupremacy.  The  commission,  therefore,  of  a  pnblle 
ship,  when  duly  authenticated,  so  far  at  least  as  foreign  courts  are  concerned,  imports 
absolute  verity,  and  the  title  is  not  examiuabte.  Tbe  property  must  be  taken  to  be 
duly  acquired  and  cannot  be  controverted,  This  haa  been  the  settled  practice  between 
nations,  and  it  is  a  rule  founded  in  public  oonvonicnoe  and  policy,  and  cannot  bo  bro- 
ken in  upon  without  endangering  tbe  peace  and  repose  aa  well  of  neutral  as  of  bellig- 
erent sovereigns.  The  commission  in  the  present  case  ia  not  expressed  in  the  most 
nnoqnivocal  terms,  but  its  fair  purport  and  inteniretation  must  be  deemed  to  apply  to 
a  public  ahip  of  the  goTemment.  If  we  add  to  this  tbe  corroborative  testimony  of  oni 
own  and  tbe  British  consul  at  Buenos  Ayree,  aa  well  as  that  of  private  citizena,  to  the 


notoriety  of  her  claim  of  a  public  character,  and  her  admission  int*  our  own  porta  its  a 
public  ship,  with  tbe  immunities  ond  privileges  belonging  to  such  a  ahip,  with  tbe 
expreaa  approbation  of  our  governmeut,  it  does  not  seem  too  much  to  assert,  whatever 
may  be  the  private  suspicion  of  a  lurking  American  interest,  that  she  must  ho  jadioioJly 
held  to  be  a  public  ship  of  the  conutry  whose  commission  she  bears." 

The  ship  Independeucia,  to  which  those  words  applied,  was  one  by  which  tbe  United 
Btates  foreigu  enlistment  act  bad  been  violated ;  and  in  the  case  of  the  Caseins  also, 
under  circumstances  like  those  of  the  Georgia,  it  was  decided  that  neither  the  ship  nor 
her  offlcera  could  be  made  amenable  to  the  Jurisdiction  of  the  courte  of  the  Unit«d  Statea, 
when  she  came  in,  after  having  taken  prlzea,  in  the  character  of  a  pnblio  ahip  of  war. 
The  other  belligerent  haa,  indeed,  no  concern  whatever  in  the  conise  which  tbe  neutral 
government  may  think  fit  to  adopt  with  reference  to  this  veaael;  and  if  the  gov- 
ernmeut refused  her  admission  to  the  ports  of  the  United  Kingdom,  it  would  only  be 
done  for  tbe  purpose  of  vindicating  onr  authority.  I  cannot  find,  however,  that  the 
United  Statea  ever  followed  sudi  a  course  with  respect  to  a  ship  of  this  character. 
The  Santisaima  Trinidad  and  the  Cassias  were  both  received  into  the  porta  of  tbe  United 
Btates,  were  held  not  W  be  amenable  to  their  courts  of  law,  and  were  never  ordered 
by  the  government  to  leave  any  port.  There  are,  also,  a  very  considerable  number  of 
caaes  reported  in  which  prizes  taken  by  ships  fitted  out  in  breach  of  the  neutrality 
laws  of  the  United  States,  and  afterwards  brought  into  the  ports  of  the  United  States, 
were  either  restored  or  qnestiona  raised  in  conrts  of  law  aa  to  their  restoration ;  but  t 
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ckn  find  no  inafauieB  of  any  prohibition  or  ezclaaiou  from  any  port  of  that  coontry  of 
any  ebjp,  being  a  publio  ship  of  nar,  which  had  taken  any  ono  of  those  prizes-  We  ate 
not,  therefore,  fotlo wing  the  aDtbority  of  any  precedent  in  the  United  8tat««,ifwe 
exclude  this  veBsel  fiom  out  ports.  The  honorable  member  for  HuntiuKdon  has  asked 
if  the  goTemment  think  the  admipsinn  of  such  vessels  to  British  huoors  consistent 
with  OUT  inttmational  obligations.  This  question  renders  it  necessary  to  determine 
the  precise  right  of  the  other  betligereut  in  this  matter.  Now,  upon  this  question  I 
will  (]uote&om  another  judgment  of  Mr.  Justice  Story  in  reference  to  the  case  of  the 
Amisted  de  la  Rnez.  In  discussing  this  matter,  I  hope  not  to  utter  a  single  word  in 
the  sligbtest  degree  oflensive  to  any  one  JD  the  United  States,  and  least  of  all  to  their 
gOTemmenti  but  I  cannot  help  wishing  tbat  the  authority  I  have  mentioned  bad  been 
more  recollected  when,  over  and  over  again,  those  extraordinary  and  extravagant 
demands  ware  made  upon  our  government  to  pay  the  value  of  all  the  ships  taken  on 
the  high  seas  by  the  AJabama  and  similar  vessels.  I  need  hardly  remind  the  Hoose 
that  in  1793,  when  the  United  States  did  give  us  compensation  for  certain  prizes  not 
lestored,  that  compensation  was  strictly  limited  to  ships  brought  iuto  their  ports  by 
ehips  fitted  oat  in  violation  of  their  laws,  and  was  not  extended  to  any  prizes  taken 
npon  the  high  seas,  and  not  brought  into  their  ports.  They  did  not  even  restore,  or 
ni(^e  compensation  for,  prizes  which  had  been  brought  iuto  tlieir  porta  by  Freucli  pri- 
Tateers  fitted  out  in  those  ports  before  the  time  when  they  cxoressly  prohibited  tliat 

Sractice.  All  they  did  was  to  name  a  particular  ilate,  aud  prohibit  the  French  &um 
ttins  oat  more  privat«eni,  or  bringing  in  any  more  of  their  prizes  after  that  dat«. 
Mr.  Jnatloe  Story  thus  lays  down  what  is  the  Umit  of  the  obligation  which  the  neatxal 
owes  to  the  belligerent  in  this  matter : 

"  When  called  upon  by  either  of  the  belliaerents  to  act  Eu  such  cases,  alt  that  justice 
•eeras  to  require  is  that  the  neutral  nation  should  fairly  execute  ite  own  laws,  and  give 
no  asylum  to  the  property  unjustly  captured.    It  is  bound,  therefore,  to  restore  the 

Eroperty  if  found  within  its  own  ports)  but,  beyond  this,  it  is  not  obliged  t^  interfere 
etween  the  belligerents." 

So  that  he  distinctly  says  we  are  to  execute  out  laws  ft^rly ;  we  are  to  give  no  Mylnm 

'     prizes  captared  by  ships  fitted  out  In  vioiation  of  our  neutrality,  wliicn  ore  proper^' 

lustly  captured;  but  he  does  not  say  that  an  asylum  may  not  be  given  to  public 


I  captured  by  ships  fitted  out  In  vioiation  of  our  neutrality,  wliich  are  proper^' 
tly  captured;  but  he  does  not  say  that  an  asylum  may  not  be  given  to  public 
of  war, -whatever  their  previous  history;  anu  be  adds  that,  beyond  the  limits 


which  he  mentions,  we  are  not  obliged  to  interfere  between  the  belligerents.     

authority  of  Mr.  Justice  Story,  therefore,  excludes  the  proposition  that  belligerents 
have  any  rights  entitling  them  to  require  interference  by  the  neutral  to  the  eitent 
of  excluding  absolutely  iirom  her  ports  ships  of  this  doscrintion,  if  it  does  not  seem  to 
the  neutral  herself  necessary  to  do  so.  I  say,  then,  we  nave  done  all  which  that 
authority  requires  ns  to  do.  And  now  I  will  ask  what  reasons  there  are  for  the  hcsita- 
tloD  of  the  government  to  take  the  extreme  step  of  absolutely  excluding  these  partioa- 
lar  ships  fttira  our  ports  when,  at  the  same  time,  all  the  ships  of  the  United  States  gov- 
ernment are  admitted.  Some  reasons  can  be  given  ;  the  House  will  Judge  of  them.  I 
believe  they  have  had  considerable  infiuence  upon  the  determination  of  the  government 
upon  this  question,  and  I  tbiuk  they  are  such  as  are  consistent  with  an  honest  deaire 
to  maintain  onr  neutrality  and  fiillil  our  international  obligations.    In  the  first  plsice, 


■e  of  nentmlity  is  plainly  consistent  with  the  maintenance  o 
nguui,  anu  i  entirely  repudiate  the  alvumont,  which  has  been  sometimes 
you  are  not  to  enforce  your  own  laws,  liecause  the  efiect  of  doing  so  may  possibly  ha  tc 


le  of  the  parties  to  greater  disadvantage  than  the  other.  Neutrality  does  not 
require  that  you  should  at  all  oousider  that.  On  the  other  hand,  where  you  have  no 
''       *o  enforce,  then  it  becomes  worthy  of  oonsi deration  whether  you  may  not  be  woigh- 


inc  down  the  balance  in  a  manner  not  entirely  consistent  with  neutrality,  if  you  adopt, 
TOlmitarily,  a  rule  which  would  pmcticaJly  exclude  from  the  asyluui  you  allow  in  your 
ports  the  whole  of  the  navy  of  one  belligerent,  and'  no  part  of  the  navy  of  the  other 
DeJligerent.  That  is  one  consideration.  And  then  there  is  another.  The  whole  of 
the  honorable  gentleman's  argument  assumes  that  the  facts,  and  the  law  applicable  to 
the  facta,  are  substantiated  I  that  wo  are  in  n  position  as  between  ootaelves  and  the 
Confederate  States  to  treat  the  matter  as  beyond  controversy,  aud  to  aesame  that  the 
Oeorgia  was,  in  fact,  fitted  out  in  violation  of  our  neutrality.  Now,  we  may  have  very 
strong  reason  to  suspect  this,  and  may  even  believe  it  to  be  true ;  but  to  say  that  we 
are  to  act  upon  strong  suspicion,  or  beliei^  against  another  State,  npon  certain  bctA 
which  have  never  been  Judicially  establiahed,  and  which  it  is  not  easy  to  bring  to  the  test 
as  between  government  and  government,  that  is  a  proposition  which  is  not  withoat 

Eave  consideration  to  be  accepted.  Tno  difficulty  of  tliat  view  is  increased  by  the 
3t  that  we  have  no  diplomatic  relations  with  the  Confederate  States,  and  cannot 
communicate  with  them  in  the  ordinary  way.  For  very  good  reasons  we  have  not 
recognized  them,  and  we  have  not,  therefore,  the  opportunities  of  intercourse  which 
recognition  gives.  What  is  more,  the  government  of  the  United  States,  by  its  ships, 
bars  ne  from  the  meaoa  of  commnnication  which  would  ordinarily  exist  without  recog- 
nition.   Only  tlu)  oUiet  day  her  Ui^oaty's  government  were  anxious  to  oiinuuiinicato 
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and  remonatriite  witli  the  fjorenimont  of  the  Confetlerate  States,  on  this  very  suhject, 
aud  octnallj  Rave  a  coniniiHaiou  to  ouo  of  our  diplomatic  Rervatite,  a  codsuI,  to  do  bo; 
when  it  was  announced  that  the  blockading  aqoodroD,  under  the  orders  of  tjju  Uiiited 
States  government,  could  not  permit  even  a  shi^  of  war  of  this  country  to  enter  into 
a  hlockadcd  port  for  the  pur|ioae  of  that  communioation.  These  circuuietancos  greatly 
enhance  ttie  difficult;  of  briugiug  to  a  practical  teat  the  question  whether  there  has 
been,  in  this  case,  a  violation  of  out  neutmlity.  Upon  that  allegation  the  whole  argn- 
mont  depends ;  and  here,  again,  American  authority  by  no  means  womuite  the  notion 
that  you  ought  to  act  light^,  or  witlioat  cogeut  proof.  In  the  case  of  tiie  Sautissima 
Trinidibd,  io  which  I  have  before  referred,  Mr.  tTustica  Story  says  as  to  the  kind  of 
proof  which  ought  to  be  iusisted  on  in  these  cases : 

''In  a  case  of  the  description  of  that  before  the  court,  where  the  sovereignty  and 
rights  of  a  foreign  belligerent  nation  arc  in  question,  and  where  the  exercise  of  Juris- 
diction over  captures  mode  under  its  flag  can  be  Juatifled  only  by  a  clear  proof  of  the 
violation  of  our  neutrality,  there  are  still  stronger  reasons  for  abstaining  from  inler- 
fereuce,  if  the  testimony  is  clouded  with  doubt  aud  suspicion.  Wc  adhere  to  the  rule 
which  has  been  already  adopted  by  this  court,  that  restitution  oiight  uot  to  be  decreed 
npon  the  Kroand  of  capture  in  violation  of  our  neutrality,  unless  the  fact  be  established 
beyond  all  reasonable  doubts." 

There,  again,  is  a  principle  which  the  confederate  govemmeot  ore  entitled  to  have 
the  benefit  of,  and  which  makes  it  matter  of  serious  difficulty  to  say  that  beoause  we 
have  very  strong  moral  presumptions  and  very  strong  reason  to  believe  that  a  certain 
ship  of  war  was  fitteil  out  in  violation  of  our  neutrality,  we  are,  therefore,  to  act  sam- 
marily  upon  the  supposition.  You  have  here  a  mixed  question  of  facta  and  of  law — 
the  facts  to  be  established  by  evidence,  the  law  to  be  decided  with  reference  to  the 
facte;  and,  considering  the  controversy  which  has  existed  as  to  the  bearing  and  eCFect 
of  oar  law,  it  is  uot  impossible  that  in  some  of  these  oases  the  Coufederate  States  may 
have  believed  that  they  were  actine  within  that  law.  All  this  lacreueM  the  Uifflculty ; 
and  now  I  want  to  suggest  some  other  reasons. 

Of  course,  if  wo  act  according  to  the  suEgestiona  mode  to  us  in  this  case,  we  must 
act  on  the  same  principles  and  dea!  out  the  same  measure  to  the  other  helligerent. 
And  if  we  are  to  proceed  on  grounds  of  moral  belief,  and  do  not  st<^  to  ask  whether 
they  coustitute  adequate  legal  grounds  of  action — if  we  are  to  proceed  npon  informa- 
tion of  the  bjad  which  carries  conviction  to  the  mind — it  is  impossiblo,  I  grieve  to  say, 
to  ttcqnit  the  agents  of  the  United  State*,  although  we  may  acquit  theicgovemment,  of 
acts  which,  npon  a  largo  scale,  are  inconsistent  with  our  neutrality.  The  case  of  the 
federal  ship  Kearsorge  was  a  case  of  this  character.  Beyond  all  question  a  consider- 
able amount  of  rei'miting  was  carried  on  at  Cork  for  the  purposes  of  that  ship,  she 
being  employed  at  the  time  ia  onr  own  waters,  or  very  near  tnem,  in  looking  oat  for 
her  enemy  i  and  she  was  furnished  with  a  large  addition  to  her  crew  irom  Ireland. 
Upon  that  being  represented  to  Mr.  Adams,  he  said,  as  might  have  been  expected, 
that  it  was  entirely  contrary  to  the  wishes  of  his  government,  and  he  was  satisfied 
that  there  must  be  some  mistake.  The  men  were  afterward  relanded,  but  there  can 
be  no  doubt  that  there  had  been  a  violation  of  our  neutrality.  Nevertheless,  we  admit- 
ted the  EearsarKe  afterward  into  English  waters.  We  have  not  excluded  her  ftoin  our 
ports,  and  if  we  nad  I  think  the  United  States  government  would  have  considered  that 
they  had  some  cause  of  ofiense.  But  tt  does  not  re^  there.  I  see  fMm  the  paper  that 
the  honorable  member  for  Horsham  (Mr.  S.  Fitzgerald)  wants  information  respecting 
the  enlistment  of  British  subjects  for  the  federal  army.  Now,  &om  all  quarters  reports 
reach  us,  which  we  can  not  doubt  to  he  substantially  true,  that  agents  have  been 
Teeniiting  for  the  federal  army,  with  or  without  the  conouirenoe  of  the  fMeral  govem- 
lueut,  in  Ireland,  and  engage  men  under  the  pretext  of  employing  them  on  railways 
ftud  public  works  in  America,  but  really  with  the  intention  of  enlisting  them,  and  that 
many  of  these  men  ore  ho  enlisted.  In  Canada  and  New  Brunswick  the  same  practices 
prevail.  Representations  have  been  made  to  the  United  States  government  respecting 
particular  cases  of  persons  who  have  been  kidnapped  into  the  service  and  then  forced 
to  fight,  or  treated  as  deserters,  and  I  feel  bound  to  say  that  those  representations  have 
Dot  met  with  that  prompt  and  satisfactory  attention  which  wo  might  have  expected. 
How  ore  we  to  act  m  this  caseT  Are  we  to  ejcludo  from  onr  porta  all  the  ships  of  tlie 
belligerent  whose  agents  are  believed  to  have  been  engaged  in  these  practices?  prac- 
tices wliioh,  what«ver  may  be  the  intention  of  the  Unit«d  States  government,  operate 
largely  to  supply  their  ranks  with  British  subjeots  in  violation  of^ritish  law.  If  we 
are  to  act  in  the  one  case  upon  suspicion,  or  upon  moral  belief  going  beyond  suspicion, 
It  would  be  difficult  to  sav  that  we  ought  not  to  act  so  in  the  other.  But  in  what  diffi- 
culties we  should  eotBagle  ourselves  were  we  so  to  act,  not  being  bound  to  act  by  any 
International  obltgatiom  What  may  &irly  be  asked  is  that  we  should  do  oU  we  can 
to  enforce  oar  own  laws  within  our  own  jurisdiction  ;  If  we  do  this,  we  mav  abstain 
from  doing  wore,  unless,  for  our  own  rcaaonB,  we  find  It  oxiiedient.  That  is  the  course 
which  the  government  have  taken ;  that  is  the  course  to  which  they  will  adhere ;  and, 
in  view  uf  the  difficulties  I  have  mentioned,  I  think  it  is  a  course  which  ia  fliHf 
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justified.  There  U  one  other  consideratioD  of  importance  which  I  wish  to  mention ; 
and  here  again  I  hope  that  what  I  say  will  not  cause  oCFeose  in  the  Uuited  StattNt,  for 

I  state  it  because  it  ia  tnie,  and  because  it  Is  important  that  the  matter  shonid  be 
understood.  The  British  KOTerament  are  not  aasisteil  bytjie  eovernment  of  the  United 
States  in  matters  of  this  dasoription.  The  demands  which  the  United  Slates  i^vora-. 
ment  make  upon  ns  no  so  far  beyond  the  limits  of  anything  they  can  be  entitled  to  ask, 
according  to  any  recognized  imeH  and  privileges  of  intematiouol  law,  that  it  becomes 
absolute);  neceseary  that  this  eo^emment  shonid  exercise  great  caution  indeed  before 
they  do  acta  which  might  poasil)ly  be  misnnderstood  and  mij^ht  give  foundation  ^^^  the 
idea  tliat  th^  were  done  nnder  a  aupposed  necessity  of  complying  with  demands  of 
this  kind.  The  House  well  knows  that  I  refer  to  the  eTtraordmarj'  demands  arising 
out  of  the  case  of  the  Alabama.  I  have  no  hesitation  in  saying  that  the  United  States 
government,  by  advancing  such  demands  and  by  seeking  to  moke  our  government 
responsible  for  pecuniary  compensation  for  prizes  taken  by  the  Alabama  upon  the  high 
aeaa,  and  never  brought  within  oar  ports  or  in  any  way  whatever  nnder  a ' — ' 


are  making  demands  directly  contrarv  to  the  principles  of  international  law  laid  down 
by  their  own  Jurists;  aiid  thereby  tney  render  it  infinitely  more  diffionlt  for  ns,  at 
their  request,  to  do  anytbtog  resting  on  onr  own  discretion,  which  we  ore  not  bound 
to  do  in  law.  What  we  may  feirly  say,  and  what  we  do  say,  is  this;  "We  will  adher« 
lo  the  rules  laid  down  by  jonr  own  authorities.  We  will  execute  onr  own  Jaw.  Wo 
will  allow  no  asylum  to  prizes  or  to  property  anjostly  captnred.  If  any  such  are 
brought  in,  any  deiiuuid  for  their  reclamation  shall  be  investigated.  But  wo  wilt  not 
undertake  to  recognize  clairns  going  treyond  these  limits.  We  will  not  undertake  to 
interfere  beween  belligerents  in  any  other  way  than  that  in  which  we  can  be  shown  to 
be  obliged  to  do  so,  by  the  rules  of  international  law,  and  the  recognized  obligations  of 
neDtrality." 

Mr.  W.  E.  FoRSTBR  swdthatthestrongsympathywbichhe  felt  with  one  of  the  parties 
in  the  American  contest  might  have  enabled  him  to  obtain  information  which  other- 
wise he  could  not  have  procured;  but  he  should  endeavor  to  treat  the  question  before 
the  Hoase  solely  from  an  English  point  of  view,  And  in  an  impartial  manner.  The 
instructions  issued  by  the  admirality  with  reference  to  the  ships  of  either  of  the  belli- 
gerents which  might  enter  any  of  onr  porta  were  as  follows: 

"  If  any  ahip  of  war  or  privateer  of  either  belligerent  shall  enter  any  port,  roadstead, 
or  waters  belonging  to  hor  Ui^osty,  such  vessel  shall  be  required  to  depart  and  to  put 
to  sea  within  tweoty-fonr  hours  an«r  her  entrance  into  such  port,  roadstead,  or  waters, 

.  I .•  .A ..  — "-   r,  or  of  her  requiring  provisions  or  things  neoesaajy 

r  repaira,  in  either  of  which  cases  the  authorities  of 
the  port,  or  of  the  nearest  port,  (as  the  case  may  l>e,)  shall  require  her  to  put  to  aea  as 
lioon  as  possible  after  the  expiration  of  snch  period  of  twenty-four  houra,  without  per- 
mitting her  to  take  in  supplies  beyond  what  may  be  necessary  for  her  immediate  use ; 
and  no  such  vessel  which  may  have  been  allowed  to  remain  within  British  wat«rs  for 
the  purpose  of  repair  shall  continne  in  snch  port,  roadstead,  or  waters  for  a  lonser 
period  tban  twenty-fonr  hours  after  her  necessary  repairs  ahaU  have  been  completed." 

The  honorable  and  learned  attorney  general  had  referred  to  the  case  of  the  Georgia, 
but  he  had  hardly  explained  why  shu  hod  been  permitted  to  stay  at  Liverpool  in  the 
manner  she  had  remamcd  there.  There  was  scarcely  a  colorable  ground  for  alleging 
that  the  Georgia  went  into  Liverpool  for  repairs.  She  came  over  from  the  coast  oT 
'  France,  where  she  had  been  staying  thirty  days  in  the  port  of  Bordeaux  for  the  purpose 
of  nndergoing  repairs,  and  she  came  ostensibly  to  England  for  the  purpose  of  paying  off 
her  crew.    Ha  should  like  to  ask  whether  a  federal  vesael  of  war  would  he  allowed  to 

Eay  off  its  crew  in  one  of  onr  ports  with  the  some  amount  of  accommodation  as  had 
een  given  to  the  confederates.  It  was  said  that  no  one  would  have  a  right  to  call  this 
TeaseTa  British  pirate ;  he  (Hr.  Forster)  had  never  called  any  of  those  vessels  by  that 
naiBe,  hut  they  must  remember  what  the  Georgia  was.  The  Georgia  was  a  confederate 
vessel  which  notoriously  had  been  bnilt  in  England  and  sailed  ftom  Scotland,  having 
on  board  at  the  time  she  sailed  a  crew  solely  composed  of  British  sobjecte,  with  two 
exceptions,  and  of  those  exceptions  one  was  a  man  Wlongiog  to  Sweden,  and  the  other 
to  Bussia.  She  received  on  the  eoost  of  France  her  cquipmi^ut  item  England,  and  was 
owned  by  an  English  merchant  for  months  after  she  tiegunto  takeprixes.  The  certificate 
states  that  she  was  sold  to  a  foreigner  on  the  23d  of  Jiuio,  1363  \  and  though  the  attor- 
ney general  seemed  to  think  very  little  of  the  matter,  ho  would  perhaps  correct  him 
(Su.  Forstor)  if  he  was  wrong  in  thinking  that  the&ct  of  being  upon  the  custom-house 
register  as  owned  by  a  Briti^  merchant  gave  her  the  right  <»  application  to  British 
consuls  in  foreign  porta  until  that  register  was  cancellM.  Lastly,  this  ship,  having 
never  been  into  a  confederate  port,  hod  come  back  to  Liverpool  under  the  pretense  of 
paying  off  her  crew.  The  attorney  general  had  said  that  it  made  no  difference  whether 
she  had  been  in  a  confederate  port  or  not.  He,  (Mr.  Forster,)  however,  thought  that  it 
did,  because  it  established  a  precedent  which  might  be  need  against  thia  country  in  the 
""'"""  "■'■--  >  .    >       ....         .  .. ,    ,  ....         .     -|ie  point.    Had  the  gov- 
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their  poattton  bereaft«tt  H«  boped  the  Honie  wonhl  Beriorwlr  KppVf  themselTM  to 
tluit  put  of  the  qneatioD,  whether  the  &oiIity  thM  thuy  had  given  as  neutrals  to  tlikt 
veeecd  vonld  not  tell  against  them  in  the  fttnre,  if  by  an  nnfoTtunate  ciroumatance  tbey 
became  iQTolTed  in  warT  Tbatqneationmiglit  be  divided  into  two  parte;  first,  whether 
the  international  law  as  between  EitKlaiid  and  foreign  conntries  could  be  put  npou  a 
better  footing ;  and  whoUier  all  bad  been  done  that  could  be  done  under  the  exiBtins 
law,  BO  as  to  merit  in  the  ftttnre  that  neutrals  ahonld  behave  to  ua  bb  we  ahoold  wim 
tobe  treated  t 

With  regard  to  the  alteration  of  the  law,  the  attorney  general  hod  given  some  reap 
sons  why  it  sbonld  not  be  altered ;  but  be  did  not  seein  to  meet  the  real  point  of  the 

Siestion.  By  that  sorrowfn]  war  they  hod  an  opportunity  of  putting  the  international 
w  of  the  world  npon  sueb  a  footioK  as  would  benefit  not  only  Endand,  bat  eiviliza- 
tion  in  the  future.  An  opportnnit;  presented  itsetf  which  he  fmred  bad  been  lost,  but 
it  was  for  them  to  see  whether  it  bad  been  lost  oltoccethei  or  not.  In  the  history  of 
international  relations,  two  oonntnea  had  advocated  the  rights  of  neutrals  against 
belligerents — America  and  France.  How,  America,  l>eing  a  belligerent,  had  asked 
England  to  join  her  in  improving  the  maritime  iav  ;  and  no  one  would  deny  that 
England  was  in  that  position  that  nance  would  have  followed  her  lead  In  this  matter. 
He  might  be  told  that  the  United  States  had  not  honestly  and  candidly  showii  a  deeiro 

■     ■      On 

...       ,  _.     _ nthe 

opinion  of  her  Mqfea^s  government,  certain  amendmente  might  be  introduced  in  tb« 
foreign  enlistment  act  and  that  it  was  willing  to  receive  from  the  government  ot  tb» 
United  States  suggestiona  as  to  what  amendments  might  with  advantage  be  ina<le  in 
the  foreign  enlistment  act  of  each  oonntry.  Hr.  iidama  did  what  he  could ;  he  sent  the 
suggest]  on  a  home  to  his  government;  and  all  that  he  (Mr,  Forster)  Eoaud  farther  in 
oar  blue-book  respecting  it  was  a  dispatch  of  Earl  Bussell  to  Lord  Lyons,  of  29th 
Febmory.  In  that  document,  he  said,  Hr.  Adams  intimated  that,  while  the  United 
States  government  was  ready  to  listen  to  any  proposition  on  the  aabjeet,  tliey  did  not 
see  bow  their  law  could  be  Improved.  It  was  quite  true  Mr.  Adams  bad  said  the  gov- 
'  emment  of  the  United  States  thought  tiieir  law  efilectiTe,  experience  having  shown  it 
to  be  BO.  He  (Mr.  Fonter)  believed  it  was  admitted  by  the  law  oiBoers  of  the  Crown 
that  the  American  law  was  stronger  thHi  ours,  especially  ppon  the  pcunt  where  ouib 
had  failed;  but  It  was  prored  hypapen  which  had  been  laid  before  the  Amecioan 
Co9gress,tfaat  thematterhadgoiiea  little  farther  than  appeared  in  oar  own  bine-book. 
The  following  was  a  letter  of  Hr.  Adams  to  Earl  Rnssell,  dated  September  16,  1863 : 

"it  will  doubtless  be  remembered  that  Ihe  propoeitiou  made  by  you,  which  1  hod  the 
honor  of  being  the  medium  of  conveying  to  my  government,  to  agree  upon  some  forma 
of  omeDdmenf  of  the  existing  statutes  of  the  two  eonntries,  in  order  to  make  them  mora 
effeotive,  was  entertained  by  the  latter  not  from  any  want  of  oonfldence  in  the  ability 
to  enforce  the  existing  statute,  bnt  from  a  desire  to  coat>erate  with  whatthen  appeared  to 
be  the  wish  of  herH^esty'a  ministers.  But  upon  my  communicating  this  reply  to  your 
lordship,  and  Inviting  the  discussion  of  the  proposition,  you  then  informed  me  that  it 
hod  been  decided  Dot  to  proceed  any  further  in  this  direction,  aa  it  was  the  opinion  of 
the  cabinet,  snstained  by  tbe  anthM^ty  of  the  lord  ohanoellor,  that  the  law  was  folly 
effective  io  ita  present  state." 

Was  the  attorney  general  or  the  solldtoT  general  prepared  to  say,  bA«  the  expenencA 
they  had,  that  "the  law  was  folly  eSbotive  in  Its  present  state  f'  The  ibllowmg  was 
the  reply  of  Earl  Bassell  to  Mr.  Adams,  wUch  had  ttot  been  pnUi^ed,  and  whioh  waa 
dated  September  35,  1863 : 

"  1  deem  it  inoambent  on  me,  on  behalf  of  her  Mi^jeety's  govemnteat,  frankly  to  state 
to  you  that  her  Majesty's  government  will  not  l>e  iadaced  to  vropose  to  Parliament  any 
new  laws  which  they  may  no*,  for  reaeona  of  their  own,  think  proper  to  be  adopted." 

He  (Mr.  Forstef)  took  it  for  granted  that  they  were  all  agreed  that  no  law  should 
be  proposed  to  the  House  exoeirt  from  an  English  point  of  view  and  on  oonsideratioo 
of  EngliBh  interests ;  but  he  was  surprised  that  her  Mtjeety's  government  had  not  oon- 
aldered  how  terribly  snob  a  state  of  things  as  tbe  present  would  react  upon  the  future 
interests  of  tbia  oonntry.  Beasons  of  their  own  sbonld  have  induced  the  government 
to  put  this  great  qneetion  of  international  law  upon  a  more  aatiafHctory  footing.  They 
should  bave  taken  tbe  opportnnity  to  obtain  from  America  and  France,  the  great  pro- 
tectors of  neutral  rights,  such  an  intemattonol  law  as  would  make  it  impossible  for 
this  country  In  ibture  to  be  subjected  to  what  America  was  now  gnfloring  from  them. 
Let  the  House  consider  what  wimld  be  their  position  if  tho^f  were  to  experieno*  tho 
same  treatment  from  a  foreign  country  that  America  had  received  at  their  hands.  He 
would  not  appeal  to  the  case  of  America  herself,  beoaose  some  pe«p]e  might  say  that 
whatever  prinoiples  of  international  law  wo  might  agree  to  America  would  not  abid« 
by  tbero.  This  fie  did  not  beUeve  to  be  tme,  and  he  ehonght  it  might  he  shown  to  be 
nntrae  by  past  CKampleg.  It  was  Impossible,  at  all  erents,  to  charge  thegovemmeat 
of  America  with  any  unfair  condnct  in  letting  their  subjects  prey  npon  ^glish  com- 
meice.    Let  them  reoolleot  the  case  of  the  Maury.    Tbe  only  other  case  wfaiob  had 
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been  referred  to  vaa  tbat  of  a  vessel  wbich  it  wu  said  bad  been  fitted  out  to  <pny 
upon  Britisb  commerce  during  the  war  wiUi  Riiaala ;  but  that  vewel  was  not  aiiiwd 

for  BQcb  a  purpose,  and  left  America  after  tbe  fall  of  Sebastopol.  It  did  not  appoar 
tbat  any  rupresentation  bad  been  maAe  onyirbsre  b;  the  Britiata  gOTernmeat  tbat  abe 
was  ever  useil  for  bellifjerent  purposes,  and  there  were  affidavits  to  prove  that  she  had 
not  been  so  used.  Ou  the  other  hand,  they  bad  this  fuot,  tbat  when  some  Bulijeots  of 
America  did  engage  in  uninstifitible  proceedings  in  connection  nith  the  Canadian 
rebellioD,  the  eovemment  of  America  brouBbt  in  a  most  stringent  law  to  put  an  end  to 
them.  Thevetorc,  the  aaaertion  that  tlie  American  government  would  not  keep  any 
engagement  with  tbem  in  future  was  not  justiried  by  tbe  past  Let  tbem  not  suppoae 
that  tbe  precedent  tbey  were  then  setting  as  a  neutral  wonid  not  be  used  against  as 
by  every  nentral  power  in  the  future  whcuevor  we  might  be  at  war.  Take  the  case  of 
a  possible  war  with  Germany.  Nobody  would  more  deeply  deprecate  Booh  a,  war  as 
tbat  tbaii  himself,  or  took  upon  it  with  greater  horror;  but  to  judge  from  the  language 
of  some  of  the  newspapers,  and  from  some  speeches,  there  were  persons  who  looked 
npou  such  a  war  without  auy  jwrticular  feeling  of  horror.  Supposing  sucb  a  war  Hhoald 
unfortunately  arise,  what  would  ba  our  feelings  if,  when  by  our  overwbelmiiig  naval 
force  we  fancied  that  we  had  made  eveiy  Qerman  port  safe,  one  vessel  should  »ttai  ont  of 
Marseilles,  and  another  out  of  Brest,  and  that,  meeting  on  the  coast  of  Italy,  oue  of 
them,  shipping  a  crew  and  arniameiit  &om  the  other,  sboald  be  coDverted  into  a 
cmiser  to  sail  off  and  destroy  British  merchantmen  in  the  Mediterranean  or  wherever 
she  could  find  tbem  I  Should  we  allow  France  for  a  moment  to  do  tbat  T  Certainly 
not,  if  we  dared  to  prevent  ber;  and  with  our  usual  pluck  we  probably  should  dan?, 
nnlesB  the  war  were  a  struggle  for  our.ven  existence — sncb  a  death  struggle  in  fact 
as  the  Americans  were  then  engaged  in,  That  precedent,  if  we  allowed  it  to  be  estab- 
lished, meant  for  ua  a  second  war  whenever  we  had  a  war  on  our  bauds,  unli^as  we 
were  fighting  for  our  existence,  and  did  not  dare  to  undertake  another  war.  "  What  a 
wretclied  navy,"  it  was  said,  "  the  Americans  must  have,  not  to  put  these  two  or  three 
cTuisere  downP'  But  it  wae  a  comparatively  easy  matter  to  carry  on  operations  of 
this  kind.  All  that  a  ship  of  that  character  had  to  do  was  to  attack  vessels  which 
eonld  not  resist  her,  and  run  away  from  those  wliiob  oould.  There  wus  not  the  slight- 
est occasion  for  them  ever  to  fight  a  battle.  If  this  oountry  were  at  war,  and  if  tempta- 
tions wore  held  out  to  foreign  ship-owners,  there  could  be  no  doubt  tbat,  oonsidering 
the  larse  extent  of  English  cargoes,  there  wonld,  instead  of  three  or  four,  be  more 
than  thirty  ships  engaged  in  preying  upon  their  commerce.  It  wonld  be  a  very 
cheap  game  to  carry  on.  The  persons  engaged  in  it,  if  they  were  taken,  were  only 
prisoners  of  war;  If  tbey  were  not  taken,  they  made  their  fortunes.  Was  it  to  snch 
risks  that  tbey  would  wish  to  expose  British  tradeT  Our  merchants  at  first  were  dis- 
posed to  triumph  in  the  fact  that  the  carrying  trade  of  tbe  United  States  was  being 
transferred  to  them,  but  it  was  clear  now  tbat  they  had  found  ont  that  present  gain 
would  not  be  balanced  by  the  probable  future  loss.  In  a  well'-known  letter,  addressed 
by  Mr.  Edge  to  Earl  Knssell,  be  stated  tbat  the  eff^t  np  to  that  time  bad  be«n  that 
one  hundred  and  forty-eight  American  vessels  had  been  taken,  and  two  milliotia  and  a 
half  of  property  destroyed ;  and  tbat  was  only  a  portion  of  the  injury  which  had  been 
done  to  American  commerce,  for  tbe  premium  of  insurance  had  been  raised  &om  five 
to  ten  per  cent.,  and  tbe  American  carrying  trade  had  been  transferred  to  other 
nations,  principoll;  to  this  country.  There  could  not  be  a  stronger  illnstration  of  the 
damage  which  had  been  done  to  tbe  American  trade  by  these  cruisers  than  the  fact 
that,  so  completely  was  tbe  American  dag  driven  from  ihe  ocean,  tbe  Georgia,  on  her 
second  cruise,  did  not  meet  a  single  American  vessel  in  six  weeks,  though  she  saw  no 
less  than  seventy  vesselH  in  a  very  ttew  days.  If  we  did  not  take  oare  to  auttle  tbe 
international  law  before  a  war  began,  our  merchants  would  be  obliged  to  transfer  tbeir 
ebips  to  foreign  dags.  Two  other  results  would  follow ;  first,  a  number  of  tbeir  sailors 
would  be  thrown  out  of  employment,  and  the  souioea  of  their  navy  would  be  dried  up, 
because  their  sailorb,  af(«r  a  time,  would  take  service  iu  foreign  ships.  He  tliouglit  the 
ministry  should  have  considered  that  it  was  no  question  of  aympatby  with  either  Morth 
or  South.  It  was  no  question  of  submitting  to  the  dictation  of  a  foreign  power.  If  tbey 
interfered  tbey  would  be  only  manifestly  doing  what  was  demanded  for  the  nroteoUon 
of  Britisb  interests.  At  the  meeting  of  Parliament  the  government  should  have  oome 
forword  and  said  that  if  tbe  law  was  efiective  it  was  most  ditbciilt  to  carry  it  intc- 
operation;  and  that  an  opportunity  was  afibrded  them,  which  tbey  might  never  have 
again,  of  establishing  tbeir  positiou  for  the  fnture.  He  sincerely  regretted  that  the 
government  had  not  diicemed  how  excellent  an  opportunity  hod  been  afforded  for 
tiiat  pnrpose.  The  question  put  by  the  honorable  gentleman  opposite  was  whether 
these  particular  ships,  which  hod  notoriously  eluded  our  neutrality,  shoald  be  admit- 
ted into  onr'  ports  and  receive  the  same  hospitality  as  tbe  ships  of  any  other  bellig- 
erent. The  attorney  general  had  turned  that  into  a  question,  whether  the  whole  navy 
of  tbe  confederates  should  be  excluded  from  our  porta  because  one  of  them  hod  broken 
onr  neutrality.  The  honorable  and  learned  gentleman  aaked  if  they  wonld,  beoauss 
men  hod  been  enlisted  in  Ireland  by  the  agents  of  the  United  Statei,  theiefore  exoloda 
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tbe  federal  shtpa  from  Britisti  IiArbon.  Bnt  the  cmm  were  not  similar  at  ftH.  If  tlun 
fband  th»t  agents  of  tbe  Uuited  StfttM  government  vera  eolietinK  men  in  Iieland, 
they  sbonld  express  their  disapproTal  of  it,  and  8II7  that  «Dch  agents  should  never 
treiu!  on  BritiEh  gronud  again.  Bnt  while  they  did  that  they  might  very  fairly  soy  alao 
that  vesaalB  which  left  our  ports  in  breach  of  unr  aentralitj  Bhould  not  be  allowed 
to  rctnm  to  them.  Surely  tbo  attorney  general  did  not  mean  Co  contend  that  in  oar 
reproaentations  to  other  nations  we  were  obliged  to  be  armed  witli  ttui  name  proof  as 
we  shonld  require  in  the  case  of  one  of  onr  own  people  who  had  committed  an  otfense 
kgainat  the  law.  Were  there  not  anlfloient  grouuda  for  saying  that  we  oofht  not  to  be 
required  to  extend  to  the  veesBls  in  nnestion  the  same  degree  of  hoepitaiity  nhioh  we 
would  gladly  alfard  to  ahipa  which  had  not  broken  our  UButralityf  Then  came  the 
point  as  to  what  course  onr  interest  colled  npon  us  to  talce  In  the  matter ;  and  was  it 
not,  be  would  ask,  clearly  onr  inlArest  to  prevent  the  invasion  by  neutrals  of  the  rights 
of  belligerents  by  taking  tlinse  steps  which  he  understood  the  honorable  and  learned 
gentleman  to  admit  it  was  in  onr  power  to  adapt!  If,  then,  it  was  only  a  question  of 
discretion,  he  would  ask  tbe  honorable  and  learned  gentleman  and  the  cabinet  to  con- 
sider English  interests,  and  also  to  consider  tbe  enormans  advantage  they  would  enjoy  . 
In  future  trom  now  adopting  a  course  based  npon  the  true  principleB  of  intemationaJ 
law.  He  wished  to  odd  a  word  with  respect  lo  international  law.  He  did  not  profess 
to  be  able  to  deSne  what  that  law  was  according  to  precedunts;  but  even  a  layman 
might  be  permitted  to  state  his  views  in  reference  to  it  as  bssed  upon  the  principles 
of  common  sense;  and  what  be  understood  its  great  object  te  be,  as  operating 
between  belligerents  and  neutrals,  was,  that  there  should  be  such  an  arrangement 
between  nations  that  an  individnal  in  a  country  should  not  be  allowed  by  the  sov- 
ereign power  of  that  conutry  to  CHrry  on  war  with  other  states  without  the  leave 
of  the  government.  There  was,  he  maintained,  the  ^ea(«st  possible  diSerenoe 
between  selling  munitions  of  war  te  either  of  the  parties  m  a  contest  and  the  sending 
otit  armed  ships  from  our  ports;  for  iu  the  one  case  a  neutral  country  was  mads  the 
haais  of  hostilities;  whereas  in  the  other  It  was  not.  He  had  no  wish  to  enter  into  the 
qnestion  whether  the  federals  had  received  from  ns  a  larger  quantity  of  the  munitions 
of  war  than  tlie  confederetes,  though  that  was  a  point  more  open  to  doabt  than  some 
honorable  gentlemen  opposite  seemed  to  suppose;  though  of  course  the  federals  had 
received  them  more  eaitily  than  the  coufederates,  from  the  fact  that  the  confederates 
Lad  no  navy.  That  wiw  their  weakness,  it  waa  true ;  but  in  war  weakness  was  a  fault, 
and  we  might  very  well  say  to  both  belHgerenta  when  either  complained  of  our  fur- 
nishing tbe  other  with  mnnltlons  of  war,  "  It  is  no  fault  of  ours  if  you  do  not  Btop 
thera,  and  prevent  tbera  from  being  carried  into  hostile  ports."    When,  however,  it 

1  to  he  a  question  of  armed  ships  leaving  onr  own  ports,  the  matter  oMumed  a  dif- 

it  aspect,  hecanse  the  only  way  in  which  a  belligerent  could  stop  them  ■« 

8"hiook- 

M  from  leav- 

.   ^    .,      miufine  that  we  conld  remain  at  peace  with  America)    Such, 

then,  being  the  position  of  the  case,  it  was  evident  that  if  the  government  could  suc- 
ceed in  obtBiDinK  eucli  concessions  ns  he  had  indicated,  and  if  neutrals  were  prevented 
'"""n  allowing  their  subjects  te  carry  on  war,  they  would  not  only  he  promoting  onr 
crests,  but  advancing  tbe  interests  of  civilination.  He  trusted,  Cbercfare,  that  the 
discussion  raised  by  the  right  honorable  gentleman  opposite,  with  on  authority  which 
acarcely  any  other  memher  of  that  House  could  command,  backed  as  he  was  by  the 
etrongfst  possible  memorial  from  the  ship-owners  of  Liverpool,  would  iinpress  upon 
'he  government  tbe  necessity  of  not  allowing  the  opinions  which  liad  been  expreaited 
to  pass  by  without  endeavoring  to  place  us  in  a  better  poHitiun  than  that  in  which  we 
seemed  to  stand  in  tbe  event  of  our  unfortunately  becoming  belligerents  ourselves. 

Mr.  CoBDBN.  I  will  only  occupy  the  attention  of  the  House  bnt  for  a  very  few  min- 
nt«B.  I  wish  to  say  a  woril  or  two  in  reference  to  what  has  fallen  from  the  attorney 
general.  Two  questions  have  been  brought  under  onr  notice  by  the  statement  of  the 
hoiionible  gentleman  who  intrmluced  this  Hubject.  The  suggestions  which  he  makes 
are  that  wo  should  alter  our  ioreign  enlistment  act,  and  that  we  should,  in  the  exercise 
of  tbe  powers  whiob  it  is  conceded  we  possess,  prevent  vessels  of  the  description  refer- 
red to  from  entering  onr  ports.  With  respect  to  alteriug  onr  laws,  the  attorney  general 
has  entered  into  a  long  argument  to  show  that  the  law  as  it  stands  is  effective  fur  the 
pnrposeofpreventinga  breach  of  our  neutrality;  bnt  I  cannot  imagine  a  more  cruel  joke 
than  the  honorable  and  learned  gentleman's  speech  must  api>ear  when  it  comes  to  be 
read  at  Washington.  What  is  the  fwt  f  Yon  have  been  carrying  on  bostilitiea  from 
theseshores  against  the  people  of  the  United  States,  and  have  heeu  inllicting  an  amount 
of  damage  on  that  country  greater  than  would  be  produced  by  many  ordinary  wars. 
It  it  estimnted  that  tbe  loss  snetaineil  hy  the  capture  and  burning  of  American  ves- 
sels has  been  about  815,000,1)00,  or  nearly  £3,OOti,<M)0  sterling.  But  that  is  a  email  port 
of  the  injury  which  has  been  inflicted  on  the  American  marine.  We  have  rendered  the 
rest  of  her  vast  mercantile  property,  for  the  present,  valueless,  under  the  Byatain  of  frw 
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tnde,  hy  vfaich  tbe  oommeice  of  the  world  u  now  eo  lugoly  eairied  on.  If  ;on  niae  tbe 
rateof  iiMonutceoDtbe  flag  of  any  maritime  power,  jou  throw  the  Iittdeiiito  tbobtwds 
of  ita  competiUire,  becauae  it  U  do  longer  profitable  for  nranibBiite  or  maoufactiireTS  to 
employ  idtiipe  to  carr^  freigbta  wben  tho«e  ve««elH  become  liable  to  war  riilcs.  I  havu  be^ 
one  or  two  facte,  which  J  ghonld  like  tn  la;  before  the  boooiabJuaud  leATuedgeiitlomaii, 
tn  order  to  show  the  way  in  which  this  has  b«on  iiperating.  Wbeo  be  hae  heard  tbeiu, 
he  wiJl  see  wb^t  a  cinel  satire  it  U  to  nay  tlwt  our  lawe  have  bwu  found  Rufflcient  .to 
enfsree  our  iientrality.  1  bold  in  my  hand  au  accuuat  of  the  foreign  trade  of  New  York 
&r  the  qnarter  onding  Jooe  30, 1360,  and  also  for  the  quartflr  ending  June  30, 1W3,  which 
IB  the  last  date  op  to  which  a  comparisoa  ib  made.  I  fiud  that  the  total  amoaiit  of  tbe 
foteien  trade  of  New  York  for  the  lirst  mentioued  period  naa  19^,000,000,  uf  whi«fa 
1^,000,000  were  carried  in  American  bottoms  aod  (30,000,000  in  fotei«ii.  This  state 
of  things  rapidly  changed  as  the  war  Goatinued,  for  it  api>ear8  that,  ur  the  quarter 
ending  Jnue  30, 1463,  tbe  total  amount  of  the  foreign  trade  of  Hew  York  was (68,000,000, 
of  which  amoant  $23,000,000  were  carried  in  American  vessels  and  (65,000,000  in  fo»i{[n 
— the  change  brought  about  being,  that  while  in  18G0  two-thirds  of  the  commBrce  of 
New  York  was  carried  on  in  Amenoaii  bottoms,  in  IB63  three-fourths  was  carried  on  in 
fbrtsign  bottoms.  You  see,  therefore,  what  a  complete  revolution  mast  have  token  place 
in  tbe  value  of  American  shiupiiig;  and  what  has  been  the  oonsaquence T  That  a  very 
large  transfer  has  b«au  made  of  Amenuan  shipping  to  Euglish  owneiB,  beoausa  the 
pcoprieters  no  longer  found  it  profitable  to  carry  on  their  busiiioas.  A  documant  has 
been  laid  on  the  table  which  gives  us  some  important  information  on  this  sal>|oct. 
I  refer  to  an  acoonnt  of  tbe  number  and  tonnwje  of  the  United  States  vessels  which 
have  been  registered  in  the  United  Kingdom  ana  in  tbu  porta  of  British  North  America 
between  the  yeurs  1858  and  1863,  both  inclusive.  It  abows  that  tbe  transfer  of  United 
States  shipping  to  English  canitalista,  in  each  of  tlie  years  comprised  in  that  period, 
was  as  follows:  In  1858,  thirty-three  vessels,  13,684  tons;  lSii9,  forty-nine  vuaels, 
&I,306tcns;  1860,  forty-one  vessels,  13,638  tons;  1861,  one  hundred  and  twuaty-six  ves- 
sels, 71,S73  tons;  lHe^,onehQndredBndthirty-&ve  vessels,  64,578  tons;  and  1863,  three 
bnndred  and  forty-eight  vessels,  252,579  tons.  I  am  told  that  this  operation  is  now 
going  on  as  last  as  ever.  Now,  1  hold  this  to  be  the  most  serions  aspect  of  the  qnestian 
of  onr  relations  with  America.  I  care  very  little  about  what  newspapeis  may  write 
or  orators  may  utter  on  one  side  or  the  other.  We  mny  balance  ofl  au  inflammatory 
speech  from  an  hnnorable  uteiubcr  here  against  a  similar  speech  made  in  the  Congreea 
at  Wacbington.    We  may  pair  off  a  leading  article  published  in  Now  York  against  one 

?nbl)8hed  in  London ;  but  little  consequence,  I  suspect,  would  be  attached  to  either, 
be  two  conntriea,  1  hope,  would  discount  these  incendiary  artidt^  or  these  incen- 
diary harangues  at  their  proper  value.  But  what  I  do  fear  in  the  relations  between 
these  two  nations  of  the  some  roue  is  the  heaping  up  of  a  gigautic  mat^Tiol  grievance, 
such  as  we  are  now  accunmlating  by  tbe  trausactiiins  couuuotud  with  these  cmiaen j 
because  there  is  a  vast  amount  of  individual  snfforing,  pcrsooal  wrong,  and  personal 
rancor  arising  out  of  this  matter,  and  that  in  a  country  where  popular  feeling  rules  in 
public  affairs.  I  am  not  sure  that  any  legislation  can  meet  this  question.  1  candidly 
ooofeas  1  do  not  think  that  if  you  were  now  to  paM  a  law  to  alt«r  your  foreign  enlist- 
ment act  you  would  materially  change  the  aspect  of  this  matter.  You  have  already 
done  jonr  worst  towards  the  American  mercantile  marine.  What  with  the  high  rate 
of  Insurance,  what  with  these  captures,  and  what  With  tbe  rapid  transfer  of  tounage 
to  British  capitalists,  you  have  virtually  made  valueless  that  vast  property.  Why,  if 
you  had  gone  and  helped  the  confederates,  by  bombarding  all  the  aouessilile  sa^iort 
towns  of  America,  a  few  lives  might  have  t>e«n  lost,  which,  as  it  is,  have  not  lieen  sac- 
rified,  but  you  coiild  hardly  have  done  more  injury,  in  the  way  of  lioatrojiug  property, 
than  vou  have  done  bv  theae  few  cmiBers. 

Well,  I  tnrn  to  another  point  that  has  l>een  opportunely  raised  by  the  honorable  gen- 
tleman— I  mean  bs  to  the  practicability  of  refusing  hospitaUty  to  these  ships.  I  regard 
that  as  a  veiy  important  question.  I  alluded  to  it  twelve  months  ago  in  (his  UoDse, 
and  I  still  think  that  that  is  a  step  which  the  goverifment  might  take  with  advantage 
to  our  future  relations  with  America.  But  when  I  hear  what  uie  honorable  and  learned 
gentlemen  says  in  opposition  to  that  view,  1  confess  1  am  perplexed  beyond  m 
by  his  argument.  He  made  a  very  long  and  elaborate  statement  to  show  that  w 
not  entiUed  to  refuse  hospitality  to  theae  ships.  He  admitted,  indeed,  that  we  bad 
tlie  right  to  do  it,  but  lie  contended  against  the  expediency  of  our  exercising  that  rigbt. 
Now,  tJiis  is  a  qnestioii  for  the  government,  und  uot  for  the  legislatiire ;  Bn<l  therolore 
I  wish  to  impress  its  importance  on  the  government.  The  honorable  aud  leamod  gen- 
tleman wound  up  by  saying  he  thought  they  had  t>etter  wait  until  thuy  saw  whether 
the  House  of  Commons  was  quite  prepared  to  snpport  them  in  any  alteration  of  onr 
law.  IwillonlyBay  iti<truaknie,whealheardthat,tl]atwecleaTlybadiLotaWa^ingtou 
at  the  head  of  aS'airs,  bccauso  that  certainly  was  not  tlie  way  in  which  Wushiugton 
earned  the  tribute  of  our  applause  for  the  course  that  he  took.  Tiie  govi^iurant 
admit,  through  tlieir  li'g:il  adviser,  that  they  have  the  power,  if  they  choose  to  exercise 
It,  to  prevent  these  vesstils  from  entering  our  harbors;  but  the  honorable  and  learned 
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K«ntJemait  doabta  the  expciliency  of  ezeToising  it ;  and  bie  reaaon  is,  that  he  tbinks  we 
Eave  not  olear  proof  of  Ruilt.  Thie  bringe  me  to  a  itrikiug  piece  of  inconsistsDcy  ou 
tbe  part  of  tlie  lionorable  and  learned  geutleniaa.  He  begins  with  administeriDD:  a 
Bolemu  BximrtatioD,  and  sometliing  tike  a.  solema  reptoof,  to  EDgUsti  ehip-balldera  for 
infriujriiiB  our  neutrality  laws  and  diBrogardiag  the  Qneen's  proclamation  by  building 
thesuiiliipB.  WuU,  but  If  they  are  violating  our  neutrality  aud  diaregaTding  theQueen% 
proclamation,  it  must  have  been  because  they  built  theee  veaeels  for  a  belligerent  to 
be  eiiiployed  against  some  power  witli  whicfi  we  are  at  peace.  The  honorable  and 
learned  gentleman  asaiimea  Cliat  these  individuals  are  guilty  of  tbeae  acts.  He 
knows  they  Lave  been  guilty  of  these  acts.  He  knows  that  these  three  vea- 
Bels  in  particular,  and  the  Alabama  more  especially,  have  been  bnilt  for  the 
confederate  goverument,  and  employed  solely  for  that  government,  and  yet  he 
doubts  the  expedieucy  of  stopping  them  from  entering  our  ports.  He  speaks  as  thongb 
we  were  asking  that  he  should  send  out  ships  of  war  to  order  away  these  vessels  wiUi- 
ont  trial.  He  says  there  must  be  legal  proof;  but  it  does  not  require  legal  proof  to 
warrant  you  iu  telling  a  government, ''  Ton  have  got  these  vessels  clandestinely ;  yon 

£it  them  by  the  infriiigemeut  of  our  neutrality  code,  or  at  least,  we  suspect  you,  upon 
ir  grounds,  of  doing  so ;  and  unless  you  prove  that  they  came  legitimately  into  your 
bands,  we  must  refuse  them  the  hospitality  of  our  ports.**  Why,  how  do  you  act  fn 
privat^  HfeT  You  bear  charges  and  tcportit  compromising  the  honor  of  yonr  acquaint- 
ance  or  friend.  Yoa  may  have  a  moral  conviction  in  yonr  mind  that  that  individual's 
honor  is  compromised,  but  yon  may  not  have  legal  proof  of  it,  and  still  you  ma;  be 
quite  justified  In  saying  to  him,  "  Until  you  clear  up  these  charges,  which  on  the  face 
of  tbem  criminate  you,  I  most  refuse  you  the  hoSL>itality  of  my  house."    Z  hold  that 

Sin  have  the  right  to  say  the  same  thing  iu  regard  to  these  cruisers.  But  what  was 
e  course  of  the  government  in  the  case  of  the  Alabama!  They  told  Mr.  Adams,  the 
American  miuister,  that  they  should  give  orders  to  stop  the  Alabama  either  at  Queens- 
town  or  at  Nassau.  Therefore  the  principle  was  recognized  in  the  case  of  that  vessel  that 
you  had  a  right  to  stop  her  when  she  reached  your  jurisdiction.  I  say,  therefore,  in 
the  Siune  way,  prevent  tbeir  entering  your  harbors  nntil  they  pive  an  account  of  them- 
selves, to  show  how  they  became  possessed  of  that  vessel.  This  has  a  most  important 
bearing,  and  one  so  apparent  that  it  must  be  plain  to  Ibe  apprebeusions  of  every  hon- 
orable gentleman  who  hears  it.  If  the  people  of  the  United  States  are  t«  be  told  that 
not  on^  do  individuals  hero  fit  out  cruisers  to  destroy  their  commerce,  but  that  our 
government  will  allow  thiuie  cruisors  thsmselvee  to  enter  our  harbors,  and  there  to  he 
'"nipped — civilly  equipped  I  mean^and  victualled,  see  in  what  a  predicament  you 
aci:  yourselves  towards  that  country,  in  case  you  are  ever  again  engaged  in  war. 
BecollecC  her  gei^raphical  posttton.  She  has  oue  sea-coast  in  the  Atlantic  and  another 
in  the  Pacifie,  and  her  Pacific  coast  is  within  about  a  fortnight's  steamiug  of  your  China 
trade.  Let  any  man  road  thi?  shipping  list  at  Shanghai.  It  is  almost  like  reading  the  Liv- 
erpool shipping  list.  Suppose,  thea,  yon  were  at  war  with  any  other  power,  and  you  had 
laid  down  this  doctrine  for  other  countries  to  imitate:  Why,  let  the  American  Kovom- 
ment  be  as  true  and  as  loyal  to  its  principle  of  neutrality  as  it  has  been,  can  yon  doubt,  if 
American  nature  is  human  natnre,  if  American  nature  is  English  nature,  that  out  of  their 
□nmeroiiB  and  almost  inaccessible  creeks  and  comers  there  will  not  be  persons  to  send 
forth  these  fleet  steamers  to  prey  on  your  commerce  I  Why,  many  Amencons  will  think 
it  an  act  of  absolute  patriotism  to  do  this.  They  will  say,  "  We  havo  lost  onr  mercantile 
marine  through  yonr  doing  this,  and  by  doing  tho  same  towards  you  we  shall  recover  it 
again,  and  you  will  he  placed  in  the  same  position  as  we  were.  You  will  have  a  high  rate 
of  luEiirance)  you  will  he  obliged  to  sell  your  ships;  you  bwi  the  profit  before,  now  we 
shall  have  it,  for  the  game  is  one  that  two  can  play  at."  Consider  the  disadvantage  yon 
wilt  expeiicuce  nndf  r  Ihoae  circumstances.  We  uuderatood  the  importance  of  this  at  the 
commencement  of  the  Crimean  war.  In  April,  1854,  when  war  wasdeclared  with  Kussia, 
the  British  and  French  governments  sent  a  joint  note  to  the  American  government,  in 
whicli  we  asked  them,  as  an  act  of  friendly  reciprocity  towards  us,  to  give  orders  that 
so  privateers  bearing  the  Kussian  Hog  should  be  allowed  to  be  fitted  out,  or  viotuulled, 
or  equipped  in  American  ports.  Recollect  that  the  words  "equipped"  and  "victualled" 
were  contained  iu  the  request  which  we  addressed  to  the  Amencan  government.  And 
this  leads  me  to  make  a  remark  with  reference  to  a  most  important  point — I  menu  as 
to  the  distinction  drawn  by  the  honorable  and  learned  gentleman  Ijetween  a  govem- 
meut  ship  of  war,  carryiuga  commission,  and  a  privateer.  That  is  a  question  of  the 
utmost  Importance  to  us.  We  have  beeu  iu  a  foot's  paradise  for  the  last  seven  years. 
We  have  believed  that  the  conference  of  Paris  achieved  a  great  work  in  the  interest  of 
civilization — that  it  abolished  privateering.  Now  wo  find  that  that  wns.uotbing  but  a 
BtupendouB  hoax.  For,  what  is  the  FlondaT  What  is  the  Alabama  I  Wb.it  is  the 
Georgia  t  Why,  they  are  not  privateers  at  all.  I  remember  that  the  honorable  mem- 
ber for  Liverpool  who  sits  opiwsite — 1  wish  to  distinguish  him  from  his  colleague— I 
remember  that  he  made  a  speech  lately  at  Liverpool,  in  which  he  siiid  that  if  the 
Americans  had  only  joined  In  the  declaration  of  Paris  i^^inst  privateering  they  wonld 
not  have  been  placed  In  their  present  predlcoineat ;  and  the  honorable  gentleman  led 
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hlB  hcuren,  the  Bhip-owneia  of  that  port,  to  believe  that  if  we  got  into  a  war  wo  conld 
not  be  rntaliated  upon  m  the  same  way  aa  the  Americaos  were,  becanse  we  were  ander 
that  Bflfiiguard  which  bod  forever  abolished  privateerioK-  Well,  let  db  take  the  caae 
of  the  Florida  as  an  example,  and  look  at  her  historjr  tor  a  moment.  She  was  off  the 
coast  of  Ireland,  and  went  across  t^  Brest.  On  her  waj*  thither  she  bamt  an  Aiuerican 
merchant  ship,  and  therefoTe  went  into  Brest  rtMl-handed.  At  Brest  she  claimed  to  be 
allowed  to  civilly  equip  and  victual.  The  Opinion  Rationale  immediately  put  forth  a 
leading  article,  denounciiig  the  Florida  aa  being  what  the  French  call  a  conaire,  and 
what  we  term  a  privateer.  Thereupon  the  commauder  of  the  Florida  wrote  a  letter  to 
the  Paris  newspapers,  declaring  that  M.  le  Bedacteur  was  under  a  great  delosioii  in 
snppoting  that  his  ship  was  a  privateer,  and  stating  that  she  bore  a  regular  cotnniieHioD 
of  the  confederate  goverument,  and  that  lie  and  all  his  officers  were  regnlarl;  commis- 
flioned  ofBoers:  that,  in  fact,  the  Florida  was  a  rezular  ship  of  war.  On  thepohlication 
of  that  letter,  Mr.  Dayton,  the  American  luinister  at  Paris,  took  the  affair  in  hand,  and 
in  the  dispatches  on  our  tahle  between  Mr.  Seward  and  hia  reiiresentatiTuB  abroad  we 
have  the  whole  correspondence  that  took  place  between  Ur.  Dayton  and  the  Frenoh 
goverument.  Mr.  Dayton  called  the  attention  of  M.  Drouyn  de  Lhuys  to  the  circnlar 
addressed  to  tlie  American  government  in  1854,  at  the  breaking  out  of  the  Crimean 
war,  and  told  him  in  elFect.  "  Yon  and  England  jointly  requeated  as  not  to  allow  any 
privateur  to  equip  or  victual  in  our  ports,  but  here  is  a  vessel  that  is  either  a  privateer 
or  nothing ;  she  makes  no  war  ou  armed  vessels ;  she  goes  about  burning  and  destroj- 
ing  mcrohaut  ehips,  and  she  does  not  profess  t^  do  anything  else,  because  she  is  neither 
ariucit  nor  manned  in  a  way  to  act  as  a  regular  ship  of  war."  M.  Drouyn  de  Lhuys 
and  the  Engliah  government  appear  both  to  have  come  to  the  same  conclusion,  that 
the  Florida,  as  w^I  as  the  Alabama  and  the  Georgia,  is  a  regular  ship  of  nar;  but  Mr. 
Dayton,  in  coninmnicating  with  his  own  government,  fairly  stigmatized  the  declai*- 
tion  of  Paris  as  "  mere  mocmshiue,"  and  Mr.  Seward,  in  his  reply,  indorsed  his  langnage. 
I  mention  this  to  show  that  it  will  not  save  us,  in  case  we  are  engaged  in  war,  from 
having  reprisals  practiced  upon  ng ;  tliat  we  have  joined  in  the  declaration  of  Paris; 
and  I  am  glad  that  upon  this  point  the  honorable  member  for  Liverpool  hue  not  suc- 
ceeded in  misleading  his  constituents,  becanse  they  appear  to  take  a  very  sound  and 
far-seeing  view  of  the  question.  I  am  only  sorry,  indeed,  that  two  years  ago  our  ship 
owners  did  not  rise  en  nuute  and  compel  the  government  of  this  mannfactoring  and 
mercantile  country  to  put  our  laws  and  I'cgulationa  in  harmony  with  the  present  state 
of  our  interests  and  relations;  for  I  hold  we  are  not  here  to  staud  up  like  lawyers  and 
quote  pedantically  from  the  reports  of  1810  oiid  18V2.  We  are  living  in  a  progressive 
age,  and  in  a  most  progreesive  conutry;  and  let  me  tell  the  government  that  we  have 
now  fire  times  aa  much  at  stake  as  we  had  at  the  beginning  of  the  century.  Oar 
exports  and  imports  are  five-fold  what  they  were  at  the  time  when  those  authorities 
spoke  whom  the  attorney  general  has  cited ;  and  I  maintain  that  it  is  in  the  power  of 
any  country,  but  especially  in  the  power  of  great  countries,  to  lay  down  maxims  and 
establish  precedents  which  themselves  become  international  law.    We  have,  nnhap- 

6ity,  lost  a  precious  opportunity  of  putting  ouraelves  in  a  better  position  for  the  fbtnre, 
'  ever  we  intend  to  go  to  war  again.  Nor  is  it  mei'ely  in  time  of  war  that  we  shall 
feel  the  effects  of  the  existing  state  of  things.  Do  you  suppose  that  foreign  govem- 
ntenls  do  not  observe  what  is  going  ou,  and  do  not  fully  appreciate  our  altered  bircnm- 
atancest  I  might  apply  that  observation  to  other  matters  and  ask  why  we  scatter  oni 
forces  all  over  the  world,  aiid  then  think  we  are  as  safe  and  powerful  at  home  us  if  we 
bad  those  forces  under  otir  wing.  But,  confining  myadf  to  the  question  of  belligerent 
rights,  I  say  that  foreign  govcrnmeuts  will  take  into  account  the  danger  we  mnst  incur 
in  case  of  war,  and  wilt  find  in  it  a  motive  for  our  remaining  at  peace.  Look  at  what 
happeued  last  autumn.  Wo  held  out  what  was  supposed  to  be  a  threat,  that,  in  con- 
junction with  France,  wo  sliould  go  to  war  with  Rnssia  on  the  aubject  of  Poland. 
What  did  Jlussla  dot  Shu  sent  her  fleet  immediately  to  America,  and,  knowing  the 
astute,  long-headeiL  men  who  rule  in  St.  Petorsburg,  does  anybody  doubt  n-bat  the 
motive  woKf  The  Knssian  goviimment  reasoned  thus:  "If  England  and  France  are 
going  to  attack  us  again,  we  will  take  care  not  to  have  onr  fleets  blockaded  in  Cron- 
stadt  and  Sebastopol  as  they  were  duriDg  the  Crimean  war:  but  to  be  in  a  position  to 
carry  on  reprisals,  and  particularly  we  will  carry  on  operations  against  the  comnierc« 
of  England,  in  the  same  way  as  the  confederates  are  carrying  ou  war  against  the  com- 
merce of  the  United  States."  Therefore  they  sent  their  fleet,  and,  what  is  still  more 
important,  they  sent  their  crews  to  America,  no  doubt  with  the  intention  of  pntting 
those  crews  into  the  swiftest  vessels  that  could  be  obtainctl  both  ou  the  Atlantic  and 
on  the  PaciSc  side,  in  order  that  they  might  bo  employed  ngainst  our  commerce.  Take 
the  case  of  Goriuaiiyi  Recently  the  tiermau  newapapcrs  ha^'e  often  pointed  to  the  vul- 
nerability of  England,  in  consequence  of  the  stati>  of  the  law  aa  established  by  onr- 
selves  in  the  case  of  these  cruisers.  We  have,  in  truth,  net  a  moat  perilous  example, 
the  disadvantageous  effects  of  which,  I  believe,  will  be  felt  in  our  Foreign  Office  in 
negutiatiouH  with  Brazil,  or  the  weakest  power  we  could  have  transactions  with. 
Such  has  been  the  result  of  building  three  or  four  swift  sailing  vessels !    Are  we  to  be 
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told  tlikt  Gngluid  is  ho  mnoh  BuperioT  to  America  in  mechanics  that  llie  c»ll  build 
Bbips  which  £nerica  cannott  Kead  the  report  laid  on  the  table  b;  Mr.  Wbitworth 
when  he  went  to  America  t«n  years  ago  to  inquire  into  ita  mechanical  reaonroee. 
Nobody  who  koows  the  aptitude  of  the  American  people  for  mechanical  diacoveriea 
wilt  lav  claim  to  any  superiority  on  our  part.  Do  you  want  an  Alabama,  a  ship  that 
was  built  neither  for  war  nor  for  trade — a  Tcsael  that  can  mn  away  &oni  anything  or 
catch  anythingi    America  can  produce  any  number  of  such  Tcesela.    When  I  went 


fiifst  to  America,  nearly  thirty  years  aeo,  they  were  running  steamers  on  their  ri 

the  rate  of  eijrhteen  tnilee  an  hour,  a  thing  unheard  of  elsewhere.    The  Americaus  have 


e  have  more  ships  of  war  therefore  we  are  sure,  in  case  of  n 
erhups  nothing  is  more  difficult,  not  to  say  impoaeibte,  than  to  Hud  a  ship  on  the 
n  af^r  she  has  once  got  out  of  sight.  Nelson  himself  passed  many  months  trying 
'      "■--■  ,.,      ..        „  ,,.        .      Y^^  ^^^y  g^^  ^  veeed 

,     ,    >ut  even  if  yon  ehonld 

n  American  cruiser  in  a  barbor,  by  your  own  rules  you  must  allow  her  to  eacape, 
because  you  say  she  must  have  a  start  of  twenty-four  hours.  It  appears  to  tne,  on  the 
whole,  that  tbe  only  thing  remaining  thnt  you  con  do  to  conciliate  the  American  people 


under  the  cruel  losses  they  have  undergone  at  your  band  is  to  say  that  henceforth  yon 
will  deny  hospitality  to  veasels  that  have  been  built  iu  your  purts,  that  have  clandes- 
tinely left  your  portti,  that  have  been  manned  and  arnied  from  your  ^rta,  because  yon 


ivinced  that  t«  allow  such  ships  to  come  back  here  aft«r  counuitting  havoc  upon 
a  friendly  nation  would  be  not  only  to  fail  iu  your  duty  toward  others,  but  to  pursue 
tbe  course  moat  likely  to  ii^ure  yourselves  and  endanger  your  owa  best  interests  in 
the  future. 

LoHD  BoBERT  Ckcil.  The  present  hour  and  the  present  state  of  the  House  do  not 
invite  diBcnasiou,  but  the  speech  we  have  Just  heard  containeil  a  fallacy  which  I  can- 
not allow  to  pass  without  notice.  The  honorable  member  fur  Bocfadale  has  drawn  a 
powerful  picture  of  the  evils  to  which  England  will  be  eKitosed  in  any  war  in  which 
she  nay  be  engaged  hereafter.  I  do  not  think  lie  bos  exaggerated  those  evils,  for  I  am 
tk&aid  that,  in  the  event  of  war,  we  must  reckon  upon  seeing  onr  nlercaQtile  marine 
harraaeed  on  the  ocean  by  swarins  of  liostile  privateers.  But  the  point  which  the  hon- 
orable member  seems  to  nave  overlooked  is  the  impossibility  of  our  avoiding  tbe  evils 
in  store  for  us  by  any  action  we  oonld  take  uow.  If  by  sending  the  Alabama  or  the 
Georgia  away  we  could  insure  ourselves  against  the  risks  which  the  honorable  mem\»er 
has  so  eloquently  painted,  I  should  at  once  admit  that  there  was  greitt  cogeuoy  in  his 

Spimenta ;  but  I  cannot  conceive  how  anybody  can  imagine  that,  by  refusing  hospi- 
ity  to  aconfederate  ship,  we  could  add  one  iotatothesalety  of  our  mercantile  marine 
in  any  future  war.    You  say  that  you  desire  to  sot  the  Americans  a  good  example.    Do 

Jon  mean  seriously  to  tell  me  that  when  hostile  paasione  are  aroused,  when  men  are  driven 
y  their  feelings,  or  still  more  by  what  they  consider  an  overwhelming  interest,  toward 
a  particular  line  of  conduct,  they  will  care  about  imitating  your  exam pleT  Doyuumeaa 
to  say  that  the  Americans,  who,  whatever  have  been  their  merits  or  demerlta  have  never 
been  very  particular  as  to  how  they  contend  with  other  nations,  who  certainly  were 
not  very  particular  iu  their  dealings  with  ns  in  Canada — do  you  mean  to  say  that  they 
will  care  two  straws  whether  we  did  or  did  not,  at  some  previous  period,  act  iu  a 
manner  which  they  doomed  hostile  to  themselvesT  But  I  will  remove  the  question 
from  this  American  dispute.  Look  at  what  has  happened  between  other  nations.  Are 
Prauce  and  Russia  any  the  less  likely  to  unite  uow  because  they  hated  each  other 
bitterly  in  18^  Hud  1854  f  Are  England  and  Denmark,  who  hiited  each  other  bitterly 
during  the  great  war,  on  that  account  lees  sympathetic  or  friendly  now  T  Nations  in 
selecting  their  policy  ore  not  iiffected  by  events  which  may  have  taken  place  Iive,'ten, 
or  fifteen  years  before.  Orntitnde  or  indignation  may  last  in  the  breast  of  individuals 
for  BO  long  a  period,  tbungh  even  that  is  a  rare  phenomenon,  but  I  am  quite  sure  that 
yoa  can  find  iu  the  history  of  the  world  no  instance  in  which  those  feelinss  hare 
endured  so  long  in  the  breasts  of  nations.  To  go  from  example  to  precedent.  We  hove 
heard  a  great  deal  about  precedent  from  t>oth  the  honorable  memijeT  for  Bradford  and 
the  honorable  member  for  Rochdale.  They  »ay  that  we  ought  to  set  up  a  precedent 
which  shall  change  international  law.  I  confess  thnt  sounds  to  me  very  strange  lan- 
guage. We  heard  from  tbe  attorney  general,  stated  with  the  greatest  eloquence  and 
clearness,  what  international  law  is.  Yon  say  to  us,  "  Don't  keeji  to  that ;  don't  keep 
international  law  as  it  is,  but  by  the  process  of  breaking  it  moke  it  something  else,  and 
your  reward  for  so  breaking  it  shall  be  that  other  nations,  instead  of  breaking  it,  will 
keep  it,  and  keep  it  in  the  way  which  will  be  advantageous  to  yon  in  future  wars." 
I  confess  that  tliat  is  a  process  which  J  do  not  think  that  other  nations  are  very  likely 
to  go  through.  At  all  events,  if  they  follow  onr  example  iu  nothing  else,  they  will 
follow  our  example  iu  the  convenient  plan  of  amending  international  law  by  tbe  pro- 
oeea  of  breaking  it.    But  there  is  something  more  t«  be  said.    You  profess  neutrality, 

J  I ^g  jjjgj  jQ^  intend  that  nentcoLty  to  be  honest.    I  presume  tbs  Uvea  the 
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houoTsble  member  for  BiimiDghun,  (Mr.  BTight,)  atroiiEly  bb  he  feels  Qpon  the  sabject, 
will  not  lecommead  ns  to  depart  from  etnct  Deutrality.  Bat  can  there  be  a  icrvater 
breaoh  of  neutrality  than  that  yon  ehoald  break  intemationat  law  on  the  one  sue  aad 
not  on  the  other ;  that  you  tiboald  alteF  iutematioaal  law  by  ao  breaking  it,  and  that 
entirely  in  favor  of  one  belligerent  1  And  what  odda  to  the  peculiar  baaenem  of  aucli 
a  proceHdine  is,  that  you  are  aeked  to  take  this  course,  not  beoause  you  believe  that 
one  side  ii  right  and  the  other  wroug,  bat  solely  that  It  may  give  you  an  advantage 
in  some  future  war.  I  confeee  that  each  a  mode  of  dealing  with  int«niatioual  law 
appears  to  me  more  dishoueat  and  more  immoral  than  anything  t  evei  before  heard 
proposed  in  tbis  House.  The  honorable  member  for  Rochdale  told  ns  a  great  deal 
about  the  bitter  feelings  of  the  inhabitants  of  the  federal  States  at  the  losses  they  have 
endured.  He  counted  up  those  losses,  and  asked  ns  to  bobeve,  as  we  well  could^ 
that  a  race  come  of  the  same  stock  as  ourselves  would  be  operated  upon  more  strongly 
by  the  bitterness  of  feeling  occasioned  by  these  losses  than  by  any  other  motive.^! 
thoroughly  believe  it  I  dare  say  that  for  many  years  those  nations  will  feel  bittemen 
toward  the  nation  through  whose  instrumentality  thsy  believe  that  they  have  been 
inflicted.  But  have  there  been  losses  only  on  one  side  t  Has  there  been  snffering  only 
on  one  eidet  And  has  Bridsh  aid  been  given  only  to  one  side  f  I  have  in  my  hand 
a  paper  which  tells  a  different  story,  and  to  the  tale  which  it  tells  I  invit«  the  attention 
ofthe  House.  In  the  course  of  the  year  1H62  there  were  exported  to  the  federal  States 
rifles  and  mnskets  of  the  value  of  £546,000,  besides  eleven  miUion  nine  hundred  and 
forty-SBTen  thousaud,  or  in  round  numbers  twelve  million  percusaion  caps.  What  tie 
Americans  have  done  with  all  tboso  caps  I  cannot  imagine.  I  believe  uiat,  according 
to  the  most  recent  authority,  they  have  killed  two  hnndnsd  thousand  confederates. 
That  allows  sixty  shots  for  each  man  killed,  which  undoubtedly  is  not  very  good  prac- 
tice. fLord  Kobert  Montague ;  Yes  it  is.]  My  noble  itiend  sal's  that  it  is.  I  tmst  that 
in  any  war  in  which  we  may  be  engaged  he  will  wield  his  weapon  with  more  effect. 
I  cannot  pass  over  the  fact  which  has  been  stated  in  this  House,  and  is  well  known, 
that  the  mercantile  house  which  has  been  mainly  instrumental  in  conveying  this  enor- 
mous assistance  to  the  federals,  and  effecting  this  fearful  ii^nry  upon  the  ooufMerates, 
is  the  house  of  Boring  &,  Co.  Now,  I  want  you  to  consider  the  feelings  with  which 
the  confederates  regard  these  enormous  reinforcements,  which  have  been  conveyed  by 
the  English  people  throngh  the  hands  of  Messrs.  Banng  &.  Co.,  in  violation  of  her 
M^jesty^s  proclamation  of  nentrality.  [Mr.  Cobden  :  Not  in  violation  ofthe  law.]  The 
attorney  general  is  not  here  to  inform  us  as  to  the  law,  and  I  vrill  adhere  to  my  state- 
ment until  it  is  contradicted  by  some  more  competent  authority.  Whether  contrary 
to  law  or  not,  it  is  an  enormous  assistance  convoved  tbrongh  the  bouse  of  Hoesra. 
Baring  &  Co,  by  the  English  people  to  the  federals.  Yuu  have  been  cousideriug  the 
feelings  of  the  federals.  Do  you  suppose  the  confederates  have  nofeelingsl  Do  yon 
suppose  they  do  not  feel  for  their  rich  country  desolated,  for  the  enormous  injnry  which 
has  been  inflicted  npon  their  indoHtrj,  for  their  towns  bombarded,  for  their  population 
slaughtered,  and  for  the  fearful  trials  to  which  every  class  of  their  peoplo  have  been 
expiMed  T  And  do  you  suppose  that  when  they  learn  that  all  this  bavoc  has  been  com- 
mitted through  the  instrumentality  of  munitions  of  war  conveyed  by  English  merchanto 
the  bitterness  on  one  side  will  not  be  as  great  as  that  on  the  other  I  If  our  nen- 
trslity  is  honest,  we  must  regard  the  bitterness  of  one  side  as  much  as  that  of  the 
other.  I  am  sure  that,  considering  what  in  the  future  are  liliely  to  be  the  opportunities 
of  greatness  offered  to  the  twodivisionsiuwhichtbeAmericanrepublicis  fast  dividing, 
that  we  shall  have  as  mnch  cause  for  regret  if  we  permanently  alienate  tmro  England 
the  inhabitants  of  that  vast  country  which  lies  to  the  south  of  the  Potomac  as  we 
shall  have  if  we  alienate  those  who  inhabit  the  smaller  country  which  lies  to  the 
north  of  that  river.  We  cannot  give  Wo  much  praise  to  the  very  learned  and  moderate 
speech  ofthe  attorney  general.  It  seemed  to  me  to  give  an  exhaustive  and  complete 
statement  of  the  law,  comprehensible  by  the  least  instructed  intellect;  and  I  hope  that 
it  will  be  accepted  as  an  official  reply  to  many  fallacies  upon  this  subject  which  have 
been  cnrrent  in  this  country.  I  will  only  express  my  regret  that,  after  that  speech,  the 
honorable  member  fur  Rochdale  should  have  repeated  the  statenient  that  it  was  proved 
that  the  Georgia  came  out  in  violation  of  onr  nentrality.  Why,  you  have  not  even 
got  a  verdict.  It  will  be  time  enongh  to  talk  about  the  law  being  broken  when  you 
Have  got  any  court  of  law  to  pronounce  in  your  favor.  The  only  court  which  pro- 
nounces in  your  favor  is  that  which  sits  in  yonr  own  brains.  There  is  not  a  ghost  of 
a  jostiflcation  for  saying  that  the  Georgia  has  broken  our  foreign  enlistment  act  All 
the  facta  are  against  you.  It  is  probably  well  known  to  the  honorable  member  f<u 
Rochdale  that  it  is  quilo  as  much  within  the  international  law  to  sell  ships  of  war  to 
another  nation  as  it  ia  to  sell  any  munitions  of  war.  There  scema,  therefore,  to  be  no 
ground  for  the  statement  that  the  Georgia  has  invaded  our  ports  in  defiance  of  onr 
neutrality,  and  we  should  ourselves  he  guilty  of  a  clear  breach  of  nentrality  if  we  shaped 
our  policy  on  an  assumption  which  cannot  be  proved  either  in  law  or  in  fact- 
Mr.  Shaw  Le  Feviif.  said  that  the  noble  lord  in  admitting  the  novelty  in  war  of  such 
cases  at  the  Georgia  and  the  Alabama,  had  conceded  the  very  basis  of  the  argument  of  the 
honorable  member  for  Huntingdon.  It  was  to  prevent  sucb.oases  becomiog  a  recognized 
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nu^  of  WH  tor  the  Aitnie  that  ba  rentared  to  nrge  npoa  tbe  Home  And  tike  goTemment 
theimportaDC^of  all  thotvenowconlddo  torem^rtlieeril«ffectaof  ttiem,aDd  topre- 
TeDt  their  recurrence.  He  hEkd  listeDed  trith  great  regret  to  ttiespeeeh  of  the  honorable 
•nd  learned  attome;  seiieral,  and  especlallf  to  bia  atateoient  that  he  was  not  piepared 
to  recommend  her  Majpstj'e  govorumeat  to  take  either  of  the  conraw  anggested  b;  tke 
honorable  member  for  Huntingilun.  Probablr.  if  the  honorable  and  UamM  gentleman 
bad  paid  more  attention  to  the  histoi?  of  America  and  lass  to  their  Iaw  oaeea,  he  would 
have  come  tea  different  conclusion.  When  in  1793  we  remonstrated  with  the  American 
govemment  agoiaat  the  fitting  oat  of  privataen  in  their  porta,  they  did  not  aay  that 
they  bod  no  mnnicipal  law  to  meet  the  caee,  and  were  not  boand  by  international  law, 
billot  once  passed  an  act  to  meet  oar  complaints.  The  actof  1794  woeiforatime.aufll- 
cieiit  f(ir  its  purpose.  He  could  not  find  that  it  was  evaded  by  a  single  privateer  JKoinfr 
&om  the  porta  of  America  to  prey  apon  British  commerce  daring  the  long  course  of 
the  Frencn  war.  Shortly  aftei  the  dose  of  that  war,  however,  the  Spanish  and  Portn- 
guese  culonies  in  Sonth  America  revolted  Itom  their  parent  oountrias.  Oreat  sympathy 
was  felt  in  the  United  States  for  the  independence  of  these  colonies,  and  their  lawyers 
were  not  long  in  discovering  a  flaw  in  the  foreign  enlistment  act,  Jost  as  liiwyeraliad 
done  in  ours,  which  was  almost  identical.  In  evasion  of  the  law  privateers  wore  dis- 
patched from  American  ports.  The  cunrse  adopted  was  much  the  same  as  that  taken. 
by  those  who,  in  out  own  day,  fitted  out  the  Alabama,  Georgia,  and  Forido.  The  vessela. 
were  ohaiteicd  ae  traders,  and  received  gaua  and  ammunition  under  the  disguise  of 
cargoes  of  merchandise.  When  they  got  out  to  sea  they  hoisted  their  guns  out  of  their 
liolas,  mounted  them  on  deck,  and  iQsplayed  the  flog  of  one  of  the  South  American 
republics.  The  Aioerican  government,  he  was  bound  to  say,  did  all  they  oould  to 
enforce  the  law  against  tixaSa  crnisers.  There  were  numerous  cases  in  whioh  they  were 
seized  and  condemned,  and  there  were  also  cases  of  prosecntion  for  infringement  of  the 
foreign  enlistment  act.  Those  meaeures,  however,  were  not  sufflciont  to  repress  the 
evil,  Spain  and  Portugal  both  remonstrated  with  the  United  States  foi  allowing 
cruisers  to  be  fitted  out  in  their  ports ;  and  the  complaints  which  were  mode  bore  a 
Biriltingreaemblancetosome  of  those  which  thefederalgovemment  bad  lately  addressed 
to  us.  The  Portngnese  government  pointed  out  that  the  fault  was  entirely  in  the 
insufflcient  state  oftbe  eziatinglaw,  and  urged  iCa  amendment.  Similar  representations 
were  made  by  the  Spanish  minister;  and  even  this  country  and  France  juined  in  the 
remonstrances.  What  was  the  reply  of  the  United  States?  They  did  not  say  that 
they  hod  a  municipal  law,  and  that  no  international  obligation  requireil  theni  to  go 
beyond  it.  On  the  contrary,  the  President  immediately  sent  a  message  to  Congress,  In 
which,  atter  pointing  out  the  evasions  of  their  law,  he  said : 

"  It  is  of  the  highest  importance  to  our  national  character,  and  radispeosable  to  the 
mor^ity  of  onr  citizens,  that  all  violations  of  our  neutrality  should  be  prevented.  Ho 
door  should  be  left  open  for  the  evasion  of  our  laws ;  no  opportunity  afforded  to  any 
who  may  be  disposed  to  take  advantu;e  of  it  to  compromise  the  interest  and  the  honor 
of  the  nation.  It  is  submitted,  tbere&re,  to  the  consideration  of  Congress,  whether  it 
may  not  be  advisable  to  revise  the  laws  with  a  view  to  this  desirable  result." 

He  thought  this  message  was  moat  honorable  to  American  statesmanship^  and  be 
sbonld  like  to  see  her  Mqjesty's  Kovemment  in  the  present  Juncture  adopt  the  stune 

?>licy  as  the  government  of  the  United  States  in  1U17.  In  aocordanoe  with  the 
resident's  message  an  act  of  Congress  was  proposed,  containing  two  clauses  not 
in  the  original  act,  and,  he  might  observe,  wanting  to  our  statute,  the  one  giving 
collectors  of  customs  authority  to  detain  vessels  under  suspicion  of  being  iutended 
for  hostilities  till  inquiry  should  be  made,  the  other  giving  the  State  offlcen  powef 
to  exact  bonds  from  vessels  suspected  that  they  wtiuld  not  be  need  bostilely  »g«inst 
an  ally  of  the  States.  There  was  then,  it  shenid  he  remembered,  quite  as  strong 
a  sympathy  in  the  United  States  for  the  South  American  colonies  as  prevailed  among 
honorable  gentlemen  opposite  for  the  southern  States  of  North  America;  andof  ooum 
there  was  strong  opposition  to  the  proposed  act  during  its  progress  tbrongh  CongreM. 
It  was  said  that  it  nad  been  brought  forward  nnder  pressure  &om  foreign  powea,  and 
that  traders  had  a.  right  to  sell  ships  if  they  chose.  The  government  replied  tliat  they 
hod  duties  to  perform,  not  to  one  nation,  but  to  sll,  that  they  hod  listened 
to  the  repreeontations  of  foreign  powers  only  because  they  deemed  them  reasonable, 
and  that  traders  must  take  cure  that  in  tbeir  mercantile  dealings  they  dul  not  dO' 
anything  which  was  incompatible  with  the  liigber  intereets  of  (the  country.  He  did 
not  hesitate  to  say  that  such  coses  as  had  occurre<l  in  this  country  could  not  have 
taken  place  nnder  the  law  of  the  United  States ,'  and  he  held  that  our  honor  luid  our 
interest  reqaired  that  weshould  adopt  the  clauses  which  had  been  added  to  the  original 
American  act.  In  so  doing,  ne  should,  be  thought,  prevent  the  repetition  of  such 
nnfortunate  cases  for  the  futnre.  As  regards  those  coses  which  bad  already  occurred, 
he  thought  the  least  we  could  do  was  to  prohibit  absolutely  aiicb  vessels  from  entrance 
to  our  ports.  Wo  hail  pr^pedont  for  such  course  in  the  conduct  of  the  American  gov- 
ernment in  1793,  who,  not  content  with  passing  their  foreigu  enlistment  act  at  oni 
instance,  had  also  dismissed  from  their  ports  those  vessels  which  had  previously  been 
fitted  oat  in  them.    Bat  there  was  yet  an  earlier  precedent,  arising  oat  of  the  American 
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war  «f  Independenoe.  Giltbon,  In  his  well-known  memoir  In  JnstiDcatlon  of  the  war 
wltb  fi«nc«  in  1TT9,  tolil  as  that  when  privatedrs  were  fitted  oat  in  French  parte  for 
the  Berrice  of  the  American  government,  the  British  j^Temment  strongly  proteatod 
asaiast  it,  and  offered  France  the  altematire  of  checking  t^e  practice  or  going  to  war. 
Ivancs  chose  peace,  and  undertook  to  dismiss  all  the  privateers  from  het  ports  at  once. 
Tharefore,  there  were  two  precedents  directly  in  point,  showiiiK  what  onglit  to  be  done 
in  retard  to  these  vessels.  It  was  said  that  there  had  been  no  Jodiciat  inTR«tien.tinn  in 
connection  with  the  soutliem  cmisera,  but  that  was  becanse  they  escaped  from  tbla 
country  before  any  trial  coold  be  instituted.  He  did  not  suppose  that  any  one  could 
doubt  that  these  vessels  were  built  in  violation  of  our  neutrality,  and  he  hopod  the 

Evernment  wonld  entertain  the  proposals'  sngfjested  by  the  honorable  member  for 
iniin)i^on. 

Lord  Robert  Moktaoub  aaid  thero  could  be  no  doubt  either  as  to  the  bias  of  tba 
honorable  member's  sympatliies  or  the  source  of  hia  inspiration.  Instead  of  availing 
hioiself  of  the  authentic  sources  of  information  in  this  country,  he  had  evidently  f{ODe 
fbr  facts  to  the  American  papers  laid  on  the  table  of  Congress,  and  for  a^nments  to 
the  debat«s  in  their  chambers.  The  honorable  memlier  for  Rochdale  bad  proved  con- 
clusively that  the  trade  of  the  northern  States  had  been  considerably  diminished ;  hot 
be  bad  failed  to  show  how  we  hud  been  the  cause  of  the  destruction  of  their  commerce. 
Hie  nieech  was  like  a  bridge  without  a  keystone  i  his  facts  and  premises  were  estab- 
liehed,  but  bis  conclusion  was  illogical.  The  honorable  gentleman  bad  entirely  omit- 
ted to  show  how  we  were  responsible  for  the  injury  which  American  commerce  had 
BOStained  since  the  war  began.  "  Yes,  I  did,"  he  says,  "  you  admitted  the  vessels  of 
the  southern  States  into  your  ports,  and  these  danioged  the  commerce  of  the  northerns." 
Be  (Lord  Robert  Montague)  bod  thought  that  the  southern  States  were  not  yet  ripe 
for  recognition.  But  the  honorable  member  bad  shown  that  tbey  nut  only  had  held 
their  ground  against  the  North,  but  bad  actoally  destroyed  their  commerce ;  aud  that, 
too,  in  the  face  of  a  navy  which  hiid  come  victorious  out  of  many  a  battle,  and  prided 
itself  upon  being  the  strongest  in  the  world.  Not  only  had  the  southern  States  manu- 
^tured  a  uavy,  but  they  bad  beaten  the  federal  ships  which  had  long  ridden  the  sea 
in  triumph,  so  that  the  latter  were  now  fain  to  avoid  the  conflict.  How  were  we  to 
blame  for  tbatf  Should  we  have  done  anything  to  prevent  the  South  from  sending 
their  ships  to  sea,  or  have  refused  to  them  that  hospitality  which  onr  neatrality  bound 
OS  to  concede  equally  to  both  sides  I  The  honorable  member  bad  also  drawn  a  case, 
which  he  said  was  analogous,  of  a  friend  who  was  suspected  of  an  act  derogatory  to 
his  honor,  although  nothing  hod  actually  been  proved  against  him,  and  hod  said  that 
in  snch  a  case  we  should  refuse  to  have  any  more  dealingB'with  onr  friend  until  be  had 
encoeeded  in  clearing  Iiis  character.  So,  ho  said,  we  should  act  by  the  sonthiirn  Statca, 
who  were  suspected  of  fitting  out  ships  in  this  country.  But  the  attorney  general  bad 
pointed  out  that  as  yet  the  southern  States  were  not  recognized  by  as,  and  that,  conse- 
quently, we  hud  no  legal  channel  for  those  communicatious  which  might  otherwise 
have  been  addressed  to  them.  The  federal  f^vemment  had  themselves  prevented  na 
from  communicating  with  the  South  by  blockading  their  porta,  and  had  declined  to 
pennit  a  British  man-of-war  to  proceed  to  one  of  tbe  southern  ports  for  that  puriiose. 
Tbe  honorable  member  said  the  Florida  was  a  privateer,  and  had  grounded  his  assertion 
upon  the  fact  that  she  had  not  fenght  men-of-war,  but  preyed  upon  the  trade  of  her 
eiiemy.  This  was  a  very  mistaken  definition  of  a  privateer.  A  privateer  was  an  armed 
merchant  vessel,  which,  whenever  opportunity  offered,  plundered  eneinv's  property; 
but  the  florida  carriail  no  cargo,  and  had  actually  proved  her  commission  as  a  man-of- 
var.  Neither  did  he  think,  as  the  honorable  member  seemed  to  believe,  that  if  England 
altered  her  law  Russia  would  refrain  from  sending  privateers  to  sea  to  plunder  English 
property  in  case  of  war  with  this  conutry  For  these  reasons  he  could  not  concur  with 
the  otherwise  eloquent  speech  of  Ibe  honorable  member  for  Rochdale.  He  (Lord  Robert 
Montague)  did  ngt  attribute  the  decline  of  trade  and  the  rise  in  freightage  in  America 
to  any  illegal  action  or  violation  of  neutrality  on  our  part ;  it  was  the  inevitable  result 
of  a  war  which  diverted  tbe  enerffy  of  capital  in  other  directions,  and  absorbed  a 
great  deal  of  the  capital  which  would  otherwise  be  employed  in  promoting  commerce. 

Mr.  Aldbruan  Robe  said,  he  Iwlieved  the  conntiy  would  indorse  the  definition  of 
the  law  of  neutrality  as  laid  down  by  the  attorney  eeneral,  and  carried  out  bv  the 
administration.  He  denied  that  the  opinions  of  tbe  honorable  members  for  Rochdale 
and  Bradford  were  shared  by  the  people  at  largo.  The  honorable  member  for  Rochdale 
bad  given  the  House  a  list  of  the  Isases  which  had  occurred  to  the  Uuit«d  States  Navy, 
but  he  had  not  alluded  to  tbe  other  losses  of  that  country — its  loss  of  liberty,  of  credit, 
of  everything  which  a  country  should  hold  dear.  The  Soath  bad,  no  doubt,  the  blot  of 
slavery  to  contend  against ;  but  had  the  North  had  nothing  to  do  with  that  I  He  con- 
tended that  all  the  evils  of  the  slave  trade  were  owing  to  the  mode  in  which  the  fed- 
eral States  had  formerly  dealt  with  it.  The  whole  system  of  goveriinieut  in  the  nortli- 
MB  States  was  ftiae,  rotten,  and  oorrupt,  while  the  South  w*  making  for  themselves  a 
great  name  and  a  glonons  history.  He  believed  the  day  was  not  distant  when  the 
confederacy  wonld  be  an  independent  nation,  recognizod  by  the  nations  of  Borope. 

Motion  agreed  to.  lOOOlC 
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PE0CEBDING8  OF    THE  LEGISLATIVE  COUNCIL  AT  MEL- 

BOUESE   EELATITE  TO  THE   SEIZITEE  OP 

THE  SHENANDOAH.' 

tFrom  UuUelbiniraftHaBlilorFebnuiTKl,  IMS.] 
LEGISLATIVE  CODWCIL. 

Wedhbsday,  February  32. 

TIM  SKIZURK  OP  THB  SHENANDOAH.— UK.   BiaHBTl'S   MOTION. 

Hr.  HiOHBTT,  puMQ&ut  to  uotloe,  moved  that  aii  address  bo  i>reaent«d  to  the  gov- 
ernor, pr&yinK  that  his  excelloQcy  would  caaae  to  b«  laid  od  tba  table  of  tlie  hoase 
copies  of  any  instnictioDH  received  from  the  home  government  relative  to  the  reception 
and  treatment  of  ships  of  war  of  foreign  nations  visiting  this  port,  mors  especiallj  in 
Ktlation  to  those  of  belligerent  powers.  He  said  that  tbs  correspondence  whiuU  had 
recently  token  place  between  tlie  government  and  tlie  commander  of  the  Shenandoah 
had  caused  great  excitement  in  the  public  mind.  The  majority  of  the  pnblic  were  of 
opiniou  that  it  should  have  taken  place  between  the  governor  and  the  commander  of 
toat  vessel.    His  motion  would  set  that  at  rest. 

Mr.  Hull  seconded  the  motion. 

Mr.  Hbrvet  said  that,  beyond  what  had  been  published,  any  dispatches  were  con- 
fidentia],  and  his  excellency  would  nut,  therefore,  give  them  up.  Under  the  circum- 
stances, he  hoped  the  honorable  member  wonld  wluidraw  his  motion. 

Mr.  Cole  supported  the  motion. 

Mr.  Huix  referred  to  the  imbrojclio  that  tookplaoe  between  Lieutenant  Lowe,  of  the 
confederate  tender  to  the  Alabama,  in  Temple  Bay,  and  the  governor  at  that  port,  and 
stated  that  the  correspondence  was  carried  on  entirely  between  Lieutenant  Lowe, 
although  he  was  only  a  lieutenant  and  commanding  a  tender,  and  the  governor. 

Mr.  HiGRETT  intimated  that  he  would  call  for  a  division. 

Mr.  Hkkvey  pointed  out  that  there  were  certain  dispatches  which  the  governor 
was  not  entitled  to  lay  before  the  house,  and  that  in  the  present  case  they  were  of  that 
nature.    The  governor  had  aotod  in  aocordanoo  with  those  instructions. 

Mr.  HisnBTT  said  that  his  motion  was  merely  for  the  presentution  of  an  address  to 
the  governor,  and  it  ehonld  b«  left  to  the  governor  to  say  whether  he  would  comply 
with  IL  His  own  Impression  was  that  the  iustrnctions  were  to  correspond  throogn 
the  ministry,  but  he  wanted  t'O  see  that  it  was  so. 

Mr.  Strachan  thought  that  auy  instniotioiis  sent  onght  to  be  laid  before  Parliament. 
It  seemed  very  extraordinary  that  in  an  important  matter,  when  the  oorrespondenoe 
had  been  carried  on  by  the  government  and  not  by  the  governor,  that  it  could  b« 
■withheld.  The  j[ovemraent  had  not,  in  his  opinion,  come  out  with  very  flying  colors 
in  the  matter.  His  opinion  was  that  the  governor  should  have  carried  on  the  corre- 
spondence. 

Mr.  Fraser  opposed  the  views  of  the  last  speaker,  and  thought  the  honse  ought  not 
to  press  the  matter.  The  governor,  through  the  commissioner  of  customs,  had  shown 
to  the  pnblic  at  large  what  the  instrncMona  were,  as  wonld  be  seen'  from  the  corre- 

K'udence.    The  government  had  acted  noder  instrnotions  from  the  governor.    Mr. 
wkner:  "Who  knows  that  T    If  the  dispatch  was  a  private  one  they  shoold  not 
insist  upon  having  it. 

Mr.  I<  AWEKBR  hoped  that  the  honorable  member  would  press  it  to  a  division.  If  the 
honorable  member  who  had  Just  sat  down  had  seen  all  the  oorrespondenoe  and  read  it, 
he  (Mr.  Fawkner)  had  not. 

Mr.  Fbasek  said  that  he  bad  read  it  in  the  public  prints. 

Mr.  Fawkmer  said  that  a  otie-sided  view  was  always  taken  by  the  public  prints.    He 


7,  less,  ((M  vol.  ai,  p.  31S.) 
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cliafBCterized  the  conduct  of  the  govemmeDt  ia  seiEiiig  the  sliip  while  on  the  slip  &b 
cowardly  and  most  nnmanly.  It  was,  moreover,  a,  ahip  of  war.  It  was  like  the  case 
of  the  Florida.  Ho  maintained  that  the  vessel  was  seized  withoat  rb;me  or  reason. 
It  wu  qnite  possible  that  a  fen  men  were  stowed  away  without  the  knowledge  of  the 
commander,  and  it  had  not  been  pro«ed  that  the  men  haA  been  employed,  although 
tbev  were  charged  with  having  eulisted.  The  government  hod  compromised  itsdf 
-nita  the  people  at  large. 

Hr.  Fellows  point^  out  the  doable  capacity  of  the  governor  as  a  constitutional 
MvereitTQ  and  an  agent  of  the  home  government,  and  remarked  upon  the  coarse  taken 
b7  Sir  Henry  Barkiy  in  laying  upon  the  table  certain  papers,  with  the  understanding 
that  it  was  not  conceded  as  a  right  or  to  be  considered  as  a  precedent.  If  to  the 
motion  the  government  returned  the  answer  that  it  was  inconvenient,  as  the  papen 
were  private  and  confidential,  there  was  an  end  of  the  matter;  bat,  referring  to  the 
corresnondence,  he  thought  a  different  construction  was  to  be  pnt  upon  it.  He  then 
quotea  from  the  published  correeponclence  to  show  that,  as  reference  was  not  made 
expressly  to  the  governor,  the  government  were  nnderetood  to  be  aathorised  by 
the  imperial  govemmont,  and  (hat,  therefore,  ;t<he  iBstmctions  could  be  called  for. 

tir.  Hrrvxv  reminded  the  houae  that  it  was  more  an  imperial  than  a  colonial 
qaestion.  The  governor  owed  a  duty  to  the  home  government,  and  if  he  had  done 
anything  wrong,  it  was  his  particular  duty  to  justify  his  action  to  that  government. 
Be  onl;  wished  the  government  could  prodnce  the  letters,  as  tbey  were  not  desiroiu 
of  keeping  tbem  back.  The  matter  wonld  come  before  Farliament  at  home,  and  the 
justification  wonld  have  to  be  mode  in  the  proper  quarter. 

Mr.  l''BLLOWB  snggeated  that  the  bonoraole  member  might  say  tliat  it  did  not  con- 
tain any  inatructious  to  the  local  govemmeot. 

The  question  was  then  put,  and  agreed  to,  on  a  division  by  15  to  10. 

MR.  COLE'a  MonoH. 

Ur.  C!oLB  moved  that  copies  be  ftimiebed  of  all  correspondence  between  the  gov- 
ernment and  the  commander  of  the  Shenandoah.  He  remarked  that  it  was  an  impor- 
tant queetion,  involving  the  neutrality  of  the  port. 

Mr.  3.  G.  Hestv  seconded  the  motion. 

Mr.  IIkrvsy  said  there  was  no  correspondence  between  the  government  and  the 
captain  of  the  Shenandoah.  The  correspondence  was  on  behalf  of  the  governor,  and 
written  under  his  direction. 

After  some  remarks  from  Mr.  Hall, 

Mr.  HiGHETT  said :  Do  1  understand  that  there  has  been  no  correspondence  between 
the  government  and  the  Shenandoah  t 

Mr.  Hervev.  None. 

Mr.  HiOHBTT  said  there  appeared  to  be,  and  urged  that  the  house  was  entitled  to 
that  which  bod  taken  place  betweeu  tho  conunissioner  of  trade  and  customs  and  the 
oommandar  of  the  SlLenandooh. 

Mr.  MiTCBKLL  asked  whether  the  commissioner  of  customs  held  two  positions — that 
of  a  miniater  and  secretary  to  the  governor  I 

Mr,  HitRVKY  said  the  governor  selected  the  proper  officer  to  ugn  the  coneepondMtoe. 

Mr.  Fklu)w8.  Who,  his  private  secretary  t 

Mr.  Hbrvky.  No  :  anj  correapondence  was  by  tlie  order  of  his  excellency. 

Mr.  MiTCBRLL.  Then  it  did  not  take  place  betweeu  any  member  of  the  government 
and  the  captain  of  the  Shenandoah,  lint  between  the  secretary  of  the  governor  and 
the  captain  of  the  Shenandoah. 

Mr.  StBACiiAS.  Did  the  governor  indoise  all  the  commissioner  of  cnstoms  wrote  I 

Mr.  HEKVRir.  Yes. 

Mr.  Strachui.  Then  let  ns  have  it  shown  to  be  so. 

Mr.  Fellows.  Under  his  band  and  seal  T 

Mr.  Strachan  believed  there  were  two  letter^  and  wonld  like  to  know  whether  the 
government  indorsed  all  that  was  written  by  Mr.  Francis.  He  did  not  and  could  not 
believe  it,  and  it  would  be  only  when  it  was  produced  to  the  hoose,  indorsed  by  his 
excellency,  that  be  would  believe  it. 


[From  ths  Aifiu  of  ftbnarj  IS,  li 


C.  S.  Stkamkr  of  War  SHEMiUfDOAH, 

Port  Pkillip,  Jannarg  25,  1865. 
Bu :  I  have  the  honor  to  annoonce  to  your  excellency  the  arrival  of  the  Confederate 
*Statea  steamer  Shenandoah,  under  my  command,  in  Fort  Pbillipj  this  ^temooo,  and 
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^BO  to  commnnloate  that  the  gtowner^  machltieiy  Kqairea  repaiiB,  and  thkt  I  am  In 
■mat  of  coolB. 

I  desire  your  exoelleuor  to  grant  permisBion  that  I  ma.v  moke  the  aecessarj  repoira 
and  obtain  the  supply  or  ooala  to  enable  me  to  eet  to  wa  ae  quickly  as  poarihle. 

1  desire  also  your  escellency's  permiwioa  to  land  my  prisoueis.    I  shall  abaerre  the 
oentralit;. 

I  hare  the  honor  to  be,  joor  obedient  serrant, 

JAMES  J.  WADDELL, 

lAeaieaant  Cmunuaidiitg, 
His  Excellency  Sir  Charles  Dabunq,  K.  C.  B.,  4v. 


Dkpabtmrnt  of  Trade  and  Cl'STOUS, 

Mclbounn,  Jattuary  ^,  1865. 

Sib:  I  am  directed  by  his  excellency  Sir  Charles  Darling  to  acknowledge  the  receipt 
of  yonr  letter  of  the  25th  instant,  acqnalntiug  his  excellency  with  the  arrival  of  the 
Confederate  States  steamer  Shenandoah,  nnder  yonr  command,  at  Fort  Phillip,  and 
intimating  that  themachlnery  of  the  steamer  requires  repairs,  and  that  yon  are  in  want 
of  eoals. 

In  the  commnnicotion  under  acknowledgment  tod  leqncst  his  eicelleDey  to  grant 
permission  to  make  the  necessary  repaira,  and  to  obtain  a  supply  of  coals,  and,  further, 
to  be  allowed  to  land  yonr 'prison  era. 

In  repl^,  I  have  received  the  iDstrnctlons  of  Sir  ChariM  Darling  (nc.)  to  stato  that 
be  is  wulmg  to  allow  the  necessary  repairs  to  the  Shenandoah  and  the  coaling  of  the 
vessel  to  be  at  once  proceeded  with,  and  that  the  necessary  directions  have  been  given 
accordingly. 

I  am  at  the  some  time  to  fnmish  for  yonr  information  the  acoompanying  extracts  of 
orders,  issned  by  her  M^esty's  government,  and  publicly  notified  m  the  government 
(Gazette  of  this  colony  on  the  17tb  March  and  24tn  April,  1862,  with  respect  to  armed 
veesels,  whether  belooging  to  the  United  or  Confederate  States  of  America,  with  which 
it  is  requisite  for  yon  to  comply. 

In  conformity  with  the  terms  of  the  foregoing  commands,  I  am  to  reooest  that  yon 
will  be  good  enough  at  yonr  earliest  convenience  to  intimate  to  me,  for  tne  infonnatioD 
of  his  excellency,  the  natnre  and  extent  of  your  requirements  as  regards  renters  and 
snp^lies,  in  order  that  Sir  Charles  Darling  (no.)  may  be  enabled  to  Judge  o: 


of  the  prisoners  in  question,  and  any  other  information  attect- 
ing  them  whioh  yon  may  be  able  to  afford. 

1  have  the  honor  to  be,  aii,  yooi  ol>edieat  servant, 

JAUES  O.  FRANCIS, 
ConmtMfoiur  qf  lYade  and  Ontlonu. 
The  LuDT.  CoM'a  C.  S.  Stkamer  of  Wjlm  Shenandoah, 

SobimCi  Bag. 

The  following  are  the  extracts  indicated  and  inclosed ; 

"Yon  are  aware  of  the  determination  of  her  M^csty's  government  to  maintatfi  the 
strictest  nentrality  in  the  hostilities  which  are  now  being  carried  on  between  the 
United  and  Confederate  States  of  North  America.  In  order  to  cause  that  neutrality  to 
be  effectually  respected  throughout  the  Queen's  dominions,  her  Majesty  has  directed 
(in  accordance  with  a  long-established  Enropean  practice)  that  no  ship  of  war,  priva- 
teer, or  other  armed  veaael,  belonging  to  either  of  the  bel^gerents,  which  shall  anchor 
in  any  British  port,  shall  he  allowed  to  quit  her  anchorage  within  twenty-foui  honrs 
after  any  vesBel  belonging  to  the  adverse  belligerents,  whether  armed  or  unarmed,  sliall 
have  leli  the  same  port. 

"  In  order  te  give  efTect  te  bei  ME^esty's  orders,  I  am  to  desire  that,  on  the  arrival  of 
any  such  armed  vessel  in  any  port  or  roadstead  within  your  government,  yon  will  notify 
this  rule  to  her  commander,  and  will  inform  him  that,  in  cose  be  should  inftinge  it,  his 
government  will  be  held  responsible  by  that  of  Great  Britain  for  violating  t^e  neatrohty 
of  the  British  waters." 

m. 

C.  S.  Steauer  Shekandoah,  January  SS,  1665. 
Sib  :  Upon  the  receipt  of  yoni  oommnnication  of  the  S!6th  instant,  in  which  permis- 
idou  was  granted  for  me  repairs  necessary  to  the  Shenandoah  te  be  proceeded  with,  I 
sent  for  and  engaged  the  services  of  Hessrs.  Langlanda  Brothers  &■  Co.,  to  examine  the 

.__,■ 3   1 : — a A —    — J    A J — i._i.^   *i ..!»    — 'l.i"l.  "»g  umed 
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report  woald  be,  as  his  excellency  dedred  to  know  the  extent  of  lujaiy  (lone  to  tiie 
veaBel.  I  itm  promised  a  report,  and  bare  beea  askiag  each  da;  for  it,  bat  none  baa 
been  banded  in  yet-,  and  as  I  conceived  an  idea  tbat  their  report  would  be  more  oatia- 
&ctoiT  than  anj  I  conid  write  for  liis  ezcellency'a  infoTmation,  I  have  delayed,  in 
aocorcutnce  with  the  grace  given  me  at  my  "earliest  eoDTenience,"  to  intimate  to  you 
the  oxl«tit  of  damages.  Every  arraogcrnent  bat  been  made  for  lifting  the  promller 
clear  of  the  ship,  and  a  diver  has  examined  the  bracings  nuder  water  to-day.  From 
what  I  have  seen  of  the  propeller  shaft,  and  the  verbal  report  of  the  diver  on  the  brao- 
iugs  nnder  water,  I  can  state  that  the  composition  caetingH  of  Qie  propeller  shaft  ar« 
entirely  gone,  and  the  bracings  nnder  water  in  the  same  condition.  So  soon  aa  Mesan. 
Langlands  Brothers  &,  Co.  hand  in  their  report,  I  shall  incloae  it  to  his  ezoellency. 
The  other  repairs  are  progressing  rapidly.  I  feai  the  damages  will  prove  more  serious 
than  I  anticipated  them  to  be  at  Srst. 

I  have  tbe  honor  to  be,  very  respectfally,  yonr  obedient  servant, 
JAUES  J.  WADDELL, 

XuNtouat  ConoKOnding  C.  3.  If. 
The  Hon.  COMUiesiOMlUt  of  Tivde  and  Otwtonw. 

IV. 

CURTOH-BOUSR,  Melbourne,  January  30, 1S65. 
Silt:  lam  directed  by  his  excellency  the  governor  to  acknowledge  the  receipt  of 
your  letter  of  the  28th  instant,  and  of  your  meninranduni  of  this  day's  date,  indorsed 
on  a  letter  Bdressed  to  you  by  Messrs.  Langlnnds  Brothers  Co.,  a  cop;  of  whieh  letter, 
with  your  subjoined  inemorandnin,  is  returned  herewith,  and  to  iuEorm  you  it  will  be 
necessary  that  a  list  of  the  supplies  required  for  the  immediate  use  of  yonr  vessel, 
together  with  one  of  the  prisoners,  dec.,  eis  I  sugKosted  in  my  previous  commanication, 
should  he  sent  in  for  the  guidance  of  his  encdlenoy,  before  four  p.  m.  on  the  Slst  ia- 

I  have  it  farther  in  command  to  inform  yon  that  his  exoelleacy  has  appointed  a 
board,  consistin^of  Mr.  Payne,inspector  and  secretary  of  the  Steam  NaviKation  Board; 
Mr.  Elder,  sapennteudent  of  the  marine  yard  at  this  place,  and  Mr.  Wilson,  the  gov- 
ernment mnnne  eoinueer,  to  go  on  board  the  ShenandoHh  and  to  examine  and  report 
whether  that  vessel  is  now  in  a  lit  state  to  proceed  to  sea,  or  what  repain  are  neoeo- 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS. 
J.  J.  Waddell,  Esq., 

Liettle»ant  t'ommandixg  Confederate  Siaiti  Sttaner  Shmumdoah. 


PoBT  Philip  Foumdrt,  Melbourne,  Jantutry  30,  1865. 
Sir  :  At  yonr  reqnest  we  beg  to  report  that  it  will  be  absolutely  necessary  to  put 
the  Shenandoah  on  the  government  slip,  aa,  after  inspection'  by  the  diver,  he  reports 
that  the  Ijniog  of  outer  stem  book  is  entirely  gone,  and  will  have  to  be  replaced. 
As  to  the  time  required  (as  three  days  will  elapse  before  she  is  slipped)  we  will  not 
be  able  to  accomplish  the  repaira  within  ten  days  Jrom  date. 
Yours,  &c., 

LANGLANDS  BEOS.  &  CO. 
Captain  Waddeix, 

Confederate  War  SUamer  Shenandoah. 

Indorsement:  Beepectflilly  submitted  to  the  honorable  commissioner  of  tiade  and 
onstoms,  with  the  request  that  it  may  be  returned. 

JAMES  WADDELL, 

Lieuteaani  Commanditig. 
January  30, 1865. 

71. 

DxPARTMENT  OF  Trads  and  Cuerome, 

Melioarnf,  January  31, 1866. 
Sir  :  By  direction  of  his  excellency  the  governor,  I  have  the  honor  to  acknowledge 
the  receipt,  this  morning,  of  your  letter  of  yesterday'sdate,  stating  the  snpplie*  required 
for  the  officers  and  crew  of  the  vessel  under  yonr  command,  and  informing  me  that  the 
prisoners  alluded  to  in  yonr  previona  communication  have  left  the  Sbeuondoah  with- 
out your  knowledge,  in  shore  boala,  soon  after  your  arrivaL 
1  am  desired  by  Sir  Charles  Darling  (slo)  to  state  that  permission  Is  conceded  for  yon 
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to  ship  on  board  the  Shensndouh,  in  Bnch  qnantities  as  may  be  reasonablj  neceesaiy, 
the  provisions  and  supplies  enDmerated  in  your  communication  under  reply.  I  would 
therefure  request  that  your  purser,  authorized  in  that  behalf,  will  communicate  with 
the  collector  of  customs  as  to  quantitea  and  detailed  particulars. 

I  am  again  to  renew  m;  request  to  be  jurnished  with  a  list  ^ving  the  number  of 
and  pai'ticulars  (as  far  as  poBsible)  with  respect  to  the  priBonera  who  were  brought  to 
this  port  in  the  ShenandoHh ;  and  I  may  add  that  the  number  in  this  instanoe  ie  nnder-  . 
stood  to  be  small,  yet  action  in  thia  oaae  may  form  a  precedent  for  future  guidance 
should  such  a  question  again  arise,  with,  perhaps,  a  larger  number  of  persons  whom  It 
may  be  desired  to  land  iu  violation  of  mnnicipal  or  other  laws  or  regiilatione  in  force 
in  this  colony. 

I  have  the  honor  to  be,  sir,  vout  obedient  servant, 

JAMES  G.  FBANCI8, 
CmnmitnoKtr  of  IVada  and  Cuitonu. 
J.  J.  Waddell,  Esq., 

Lfent.  Cammandinp  Coi^ederata  Stata  Steamer  Shcaandoak. 

VU. 

CoNPEDBRATE  &TBAMEK  Shsnandoah,  Hobsok's  Bat, 

Febrvars  1, 1B65. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication  of  yester- 
day's date,  and,  in  rtiply  to  that  portion  which  has  ruference  to  supplies,  &c.,  directions 
have  been  fciveu  the  payntaater  of  the  Shenaoiloah  iu  accordance  n'ith  your  views. 

I  cheerfully  furnish  a  list  of  those  persous  who  were  njy  prisoners  on  "the  high  seas," 
at  your  request,  for  future  guidance,  and  at  the  saine  time,  inform  you  that  a  list  was 
furnished  Mr.  McFarlane,  chief  offlcer  of  her  M^esty'H  customs  for  Williametown,  aa 
far  back  as  the  25th  or  S6th  ultimo,  in  official  form.  "  Particulars  "  connected  with  the 
prisoneiB  brought  into  Port  Philip  are  the  fullowiog ;  Tliey  were  captured  serving  in 
the  American  bark  Delphiue,  which  vessel  I  destroyed,  and  after  reaching  this  port 
left  this  vessel  of  their  own  free  will,  without  consulting  the  "  regulations  iu  force  in 
this  colony,"  unmolested,  nnassisted,  and  not  in  any  boat  belonging  to  this  vessel, 

I  am  extremely  anxious  to  get  the  Shenandoah  to  sea.  The  procrastination  by  the 
parties  employed  under  bis  excellency  the  governor's  permission  for  the  necessary 
repairs  to  this  ship  seems  to  me  uuuecesaary;  and  if  I  appeal  to  his  excellency  the 

rivemor  for  further  instructions  to  those  employed  to  hurry  up  the  work  on  this  ship, 
hope  his  excellency,  the  governor,  will  see  in  It  the  spirit  of  a  law-abiding  man,  and 
one  impatient  to  be  about  his  country's  business. 

Yesterday  the  commission  of  officers  appointed  by  his  excellency  the  Kovemorforthe 
esamiufttion  of  this  vessel  came  on  board  ;  bnt  I  was  absent  from  the  uip,  not  having 
beeo  infq;7ned  by  the  honorable  commissioner  of  tradeandcnstonuof  the  day  set  apan 
fbr  that  visit. 

I  have  the  honor  to  be,  sir,  respoctfnlly,  &o., 

JAa  J.  WADDELL, 
Ximilenanl  Commandij^,  C,  S,  ifavt/. 
The  Hon.  Cohhibsioner  of  Traia  and  Ciutoma. 

VIII. 


received  a  progress  report  fi 

report  whether  that  vessel  is  iu  a  fit  state  to  proceed  to  sea,  or  what  repairs  a: 
sary.  From  the  tenor  of  this  communication,  it  is  evidently  jiecessary  that  your  ship 
should  be  placed  on  the  patent  slip  for  further  examination  and  repairs,  and  I  presume 
you  will  therefore  proceed  promptly  with  the  necessary  arrangements.  For  your  Infor- 
matiou,  I  may  state  that  the  slip,  termed  the  government  patent  slip  in  the  communi- 
cation to  yoniBelf  from  Messrs.  Langlands  Brotbeis  &■  Co.,  Is  not  in  possession  of  or 
under  the  control  of  the  authorities.  It  was  originally  built  by  this  govemineut,  but 
for  many  years  boa  been  leased  to  various  parties,  and  your  arrangements  must  there- 
fore be  made  with  the  present  lessees. 

By  inadvertence  you  have  omitted  to  enclose  the  list  of  prisoners  to  which  yon  make 
reference  in  your  commuuicatiou  of  this  date. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAR  a.  FEANCIS, 
CommiMioner  of  TfoAt  and  Cmtom*. 
J.  J.  Waddbix,  Esq., 

lAeai.  Conmanding  C.  8.  SloojiKr  Shenandoah.  {.(Mfolc 
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CoHFEDUUTX  States  SxEAif&B  Shkmandoib, 

Eebntary  l,iee5. 

8m :  I  have  tbe  honor  to  aeknowledse  recoipt  of  jonr  commnnication  of  this  daj's 

date,  infonniog  me  of  the  diaraoter  of  the  report  made  to  hia  excellenc^r  the  governor 

.    b;  the  board  of  examlaen;  al«o,  calliag  my  attention  to  auotber  liit  of  prisoneis, 

whtob  yoa  desire.    I  cheerAiIly  foniiah  ttiiB  uie  aeoond  list ;  and  have  the  honor  to  be, 

sir,  reepectfUIly,  An^ 

JAMES  J.  WADDELL, 
Xieutnumt  CMmandffl^,  C  3.  2iaey. 
The  Hon.  CouniasiomR  of  l\vde  and  CutUmi. 


Depakthent  ov  Tradx  and  Cttbtohb, 

MeOioiaiit,  JUriuiry  7,  1965. 
8nt:  I  am  iDstnioted  by  hU  ezceUenoy  Sir  CharlM  Darllai;  to  aoqoMat  you  that,  aa 
tbe  ship  under  your  command,  the  Shenandoah,  haa  alieadf  been  twelve  days  in  oar 
irt,  with  penniflsioD  to  lay  in  ptOTiaionB,  or  thiags  aeceeaaty  tbi  the  anbaietence  of 
_>r  cren,  and  tn  eflbct  the  neoeaBBiy  repaira,  it  ia  deaired  by  his  excellency  that  yon 
Bhonld  DOW  name  the  day  npou  which  yoa  will  be  prepared  to  proceed  to  aea ;  and  I 
am  fnrther  directed  to  Inform  you  that  after  carefally  coasidering  the  qnestioQ  of  the 


e; 


poaitiou  of  Great  Britain,  as  strictly  neutral  in  the  present  contest,  the  nae  of  appli- 
ances tbe  property  of  this  government  cannot  be  granted,  nor  any  assistance  rendei«d 
by  it  directly  or  indirectly,  towards  effecting  tbe  repairs  of  the  Shenandoah. 
I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

JA8.  Q.  FRANCIS, 
CmHtaitiioner  qf  Trade  attd  C^lonw. 
J.  J.  Waddell,  Esq., 

Xfeat  Con'g  C,  S.  SUatncr  Shmancloah,  Sob»<m'*  Bay. 

SI. 

CoNsicDKRATE  States  Stxameb  Shekamdoah, 

J^^frnuiry  7,  IB3S. 
Sir;  I  have  the  honor  to  acknowledge  reodpt  of  yonr  oommnnioation  of  this 
day's  dato,  and.  In  reply,  for  infbrmatiou  desired  for  hia  excellency  the  governor,  I  have 
to  write  that  I  cannot  name  a  day  for  proc«editig  to  sea  with  this  sbiii  nntil  she  i» 
token  on  tbe  slip,  where  tbe  injniy  can  be  perfectly  ascertained  and  the  time  estimated 
for  its  repair.  The  recent  gales  uave  prevented  me  from  liebtening  tbe  alfip  to  the 
necesBary  draught  preparatory  to  going  on  tlie  slip,  in  which  matter  I  have  been 
gnided  by  those  who  are  in  cbarge  of  the  slip.  I  hope  tbe  weather  will  permit  the 
engineer  to  take  the  Sbenondot^  on  tbe  slip  tomorrow  morning. 
I  am,  sir,  respectfully  yours, 

The  Hon.  CouutssiOKXR  qf  TraAe  and  Omohu. 
tn. 

Dbpabtoent  of  Trade  and  Ccstoms,    . 
Melboume,  Ftbmaty  U,  1S65. 
'   Sib:  Referring  to  my  commnnlcation  of  the  7th  instant,  I  amagain  directed  by  bis 

exceUency  Sir  Charles  Darling  to  inquire  whether  you  are  now  in  o  poaitiou  to  state 
more  definitely  when  the  Shenandoah  will  be  in  a  position  to  proceed  to  sea;  and  if  so, 
1  shall  be  obliged  by  your  iuforraing  me  accordingly. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  G.  FRANCIS, 
CamMiMbmer  q/'2VaiI«  and  CatteiM. 
J.  J.  Wasdbll,  Kaq., 

Ximi.  Omman^ng  C.  3.  Sir.  Sh^nandoak,  Roh*on'$  Bay. 

HITT 

C.  S.  Steamer  Shenandoah,  February  14, 1865. 
Sis  :  I  have  the  honor  to  acknowledge  receipt  of  your  communication  of  this  day's 
date,  and,  in  reply,  have  the  pleasure  to  inform  yon,  for  his  excellency  the  govemor'a 
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intbrmatiDD,  that  the  Bupsrinteiideiit  of  the  slip  and  Hewrs.  Langlands  Bmthers  Sc  Co- 
inform  me  that  the  Shenandoah  will  be  ready  fur  laanching  t4>-morTow  mominKt  tbo 
15th  InBtant,  at  four  o'clock  a.  m. ;  and  I  think,  without  aome  nnforeaeen  acoioent,  I 
BhaU  proceed  to  Bea  in  her  by  Sunday,  the  ISth  instant.  I  have  yet  to  take  in  all  my 
stores,  cobIh,  and  B\nng  the  ahip. 

I  have  the  houor  to  he,  very  reapectAilly,  yooiB,  &a., 

JAMES  J.  WADDELL, 
UmltMmt  Canmmding,  C  S,  ifav). 
The  Hon.  CoMHiaeiONEK  of  IVwfa  aid  CtuUmt. 

XIV. 

CnsTov-HociaE,  Mblbournx,  F<Anuay  14, 1866. 
Sir  :  1  am  directed  by  bis  ezeellency  the  governor  to  state  that  it  has  been  reported 
to  the  eovemmeDt  that  yoD  have  Tefnsed  t«  allow  the  execution  on  board  the  Bnenas- 
doah  of  a  WMrant  issn^  npon  sworn  information,  according  to  law,  allegiDg  that  a 
British  subject  ia  on  iKiard  that  vessel  who  has  entered  the  eervice  of  the  Confad^rate 
Statee,  in  violation  of  the  British  statute  known  as  the  "  foreign  enlistment  act ;"  that 
it  is  not  consistent  with  the  British  law  to  accept  any  contrary  declaration  of  facts, 
whatever  raapect  bo  due  to  the  person  from  whom  it  proceeds,  as  snfflcient  to  justify 
the  non-Biecation  of  Biioh  warrant ;  and  that,  moreover,  it  is  conceived  that  this  gov- 
ernment has  a  right  to  expect  that  those  who  are  receiving  in  our  port  the  aid  and 
""""'"'  ice  which  they  claim  aa  a  belligerent  under  the  Queen's  proclamation,  should 
my  way  oppose  proceedings  intended  to  enforce  the  maintenance  of  neutrality. 


It  will  he  apparent  to  you  that  the  execution  of  the  warrant  is  necoasaiy,  in  order 

to  enable  the  government  to  bring  to  Justice  those  npon  whose  depositions  the  ^ ' 

was  issued,  if  the  statements  in  those  depositiona  should  prove  false  in 


In  this  view,  yon  are  appealed  to  tu  reconsider  your  determination ;  and  pending  fur- 
ther intimation  from  yon,  which  you  are  requested  to  make  with  as  little  delay  as 
poBBible,  the  permisaion  slanted  you  to  repEiir  and  t^ke  sopplles  is  suspended,  and  hU 
MqJeB^B  Bubjects  have  been  duly  warned  scoordingly. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAUES  Q.  FBANCI8. 


XV. 

0.  S.  Steauek  8henami>oah,  FAniars  14,  186S, 
Sir  :  I  am  in  the  receipt  of  your  letter  uf  this  date,  in  which  you  inform  me  that  yon 
have  been  directed  by  his  excellency  the  governor  to  state,  "that  it  has  been  reported 
to  the  government  that  I  have  reflised  to  allow  the  execution  on  board  the  Sheaandoah 
of  a  warrant  issued  upon  sworn  information,  according  to  law,  alleginK  that  a  British 
subject  is  on  board  this  vessel  who  has  entered  the  service  of  the  Considerate  States, 
in  violation  of  the  British  statute  known  as  the  foreign  enlistment  act,  and  that  it  is 
not  consistent  with  the  British  law  to  accept  any  contrary  relation  of  facts,  whatever 
respect  be  due  to  the  person  from  whom  it  proceeds,  as  sufBcient  to  justify  the  nou' 
execution  of  such  warrant."  I  am  then  appealed  to  "to  reconsider  my  determination," 
and  the  letter  couoludes  by  informing  me  that,  "pending  a  further  intimation  &oro 
me,"  the  permission  granted  to  rep^  and  take  supplies  is  suspended. 

I  have  to  inform  his  excellency  the  governor  tlut  the  execution  of  the  warrant  was 
not  refnsed,  as  no  snoh  person  as  the  one  therein  specifled  was  on  board,  but  permission 
to  "search"  this  ship  was  refoBed.  According  to  ap  the  laws  of  nations,  the  deck  of  a 
vessel  of.  war  is  considered  to  represent  the  majesty  of  the  country  whose  flag  she  flies, 
and  she  is  free  from  all  executions,  except  for  crimes  actually  committed  on  shore, 
when  a  demand  must  be  made  for  the  delivery  of  such  perBon,  and  the  execution  of 
the  warrant  performed  by  the  police  of  the  ship.  Our  sbipping  articles  have  been 
shown  t4>  the  superintendent  of  police.  All  straugeiB  have  been  sent  out  of  the  ship, 
and  two  commissioned  ofQcers  were  ordered  to  seaich  if  any  Buch  have  been  leA  on 
board.  They  have  reported  to  me  that,  after  making  a  thorough  search,  they  oan  And 
no  person  on  board  axoept  those  who  entered  this  port  as  part  of  the  complement  of 

I  therefore,  h  commander  of  the  ship  repreBenting  my  government  in  British  waters, 
have  to  inform  his  exoellenoy  that  there  are  no  perBons  on  board  this  ship  except  those 
whose  names  are  on  my  shipping  articles,  and  that  no  one  has  been  enlisted  in  the  ser- 
vice of  the  Confederate  States  since  my  arrival  in  this  port ;  nor  hare  I  in  any  way 
violated  the  nentralitr  of  the  port. 

And  I,  in  the  name  of  the  government  of  the  Confederate  States  of  AmeiiM,  hereto' 

otwTc 
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eater  my  aolemn  protest  agaloBt  ui;  obitmction  wMoh  may  csnse  the  detentian  of  this 
ahip  In  thia  port. 

I  have  tbo  honor  to  be,  air,  your  obedient  eerrant, 

JAMES  J.  WADDELL, 
XiatleaoHl  Commaudmg,  C.  S.  jfarg. 
Tbe  Honorable  J&hbs  0,  Francis, 

CoaanittioMr  of  Tradt  and  Cuttoini,  Melbo»m. 


[Telngnm  for  Mr.  BeaTsr.l 

I  h»Te  to  direct  tbat  yon  comtnnnicBte  with  Ur.  Chamben,  the  lessee  of  the  patent 
elip,  that  the  f^vernoT  In  oonnoil  has  given  directions  that  be  and  all  other  British 
anojecta  in  t&is  colony  at  once  desist  from  rendering  any  aid,  assistance,  or  perform 
any  work,  in  respect  to  the  aforesaid  confederate  ship  Sbonandoah,  or  in  lanncbing 
•ante.  Yon  will  at  once  proceed  with  the  whole  of  the  police  at  yonr  disposal  to  the 
patent  slip,  and  prevent,  at  all  risks,  the  lannch  of  the  said  ship.  Superintendent 
■  "  '      "*■       '  the  military,  proceed  at  onoe  to  Willis 

ir  dirMt  to  me. 

F.  C.  STANDI8H. 
TUB8DAT  14,  1865. 

IVI. 

C.  S.  Steamer  Shenandoah,  Fdmery  15, 1866. 
Sir:  I  am  informed  by  the  manager  of  the  slip  npon  which  the  Confederate  States 
steamer  Shenandoah  now  rest«,  that  the  slip  has  been  seized  by  antlinrity  from  bis 
excellency  the  covemor,  to  prevent  the  launching  of  the  Cunftiderate  States  steamer 
Shenandoah,  which  of  neceiwiity  is  a  seizare  of  the  veaael  under  my  command.  I 
therefore  respectfully  beg  to  be  informed  if  thia  seizure  is  known  to  bis  excellency  the 
governor,  and  if  it  meets  his  approval. 
Very  respectfully,  Ac., 

JAMES  J.  WADDELL, 
lAtulenaitl  Cmiuitaitdiiig,  C.  S.  A'amf. 
The  Hon.  Commissioner  qf  Trade  tad  Cmlomi. 

XVII. 

CuOTOH-HotiSE,  Ueiaodrke,  itibnuity  15, 18^ 
n  acknowledging  yonr  letters  of  yesterday's  date,  and  also  in  reply  to  your 
ication  of  this  morning,  I  am  instructed  by  hia  excellency  the  governor  to 
inform  yon  that  the  lessee  of  the  patent  slip  having  reported  that  the  safety  of  the 
ahip  Shenandoah  may  be  eudaneered  by  her  present  position  on  the  slip,  the  suspen- 
sion of  permission  to  British  subjects  to  assist  in  launching  the  ship  is  withdrawn; 
while  the  f^irther  matters  referred  to  in  yonr  letters  are  under  consideration,  and 
will  bo  replied  to  with  ae  little  delay  as  possible. 

I  have  the  honor  to  be,  sir,  yoni  obedient  servant, 

JAUE8  G.  FRANCIS. 


XVIII. 

CiTSTOH-HousB,  Ubuiourne,  fe^Ksry  15,  18^. 

Sir:  I  am  directed  by  his  ezcellenoy  the  governor  tofarther  acknowledge  yonr  oom- 

mnnicatioQB  of  the  14th  and  15th  Instant,  in  which,  alleging  that  the  vessel  nnder 

your  command  bad  been  seized,  you  aak  whether  the  seicnre  isknown  to  his  excellency 

the  governor,  and  if  it  meets  his  approval. 

I  am  to  inform  you,  in  reply,  that  this  government  haa  not  directed  or  antboriaed 
the  seizure  of  the  Shenandoah. 
The  instructions  to  the  police  were  to  see  that  none  of  her  Mt^esty's  snbjeeta  ii 


colony  rendered  any  aid  or  assistance  to,  oi  performed  any  work  in  respect  of,  y 

repair  and  take  in  supplies,  peiiding  yoot  reply  to  my  letter  of  3 
service  of  the  Confederate"  States,  la  violation  of  the  Britisfa  statute  kni 


during  the  period  of  the  snapension  of  the  peneission  which  was  grantei 
to  repair  and  take  in  supplies,  pending  yoot  reply  to  my  letter  of  yesterday's  date, 
)gard  to  a  British  snbject  be^g  on  board  yonr  vesselj  and  haviuK  entered  the 
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foreign  enliBtment  itct,  and  of  the  instractioDS  isened  b;  the  govenior  for  tbe  main- 
tenance of  nentrality  by  her  M(\je«ty'8  sab]ec(8. 

In  addition  to  evidence  previously  iu  iiossMsioQ  of  this  fcoTerament,  It  has  been 
reported  by  the  police  that  about  ten  o'clock  last  nigW  fonr  men,  who  had  been  in 
concealment  on  board  the  Shenandoah,  left  the  ship,  sod  were  arreated  immediately 
after  no  leaving  by  the  water  polioe. 

It  appears  from  the  Htatements  of  the  men  that  they  were  on  board  yoor  Tessel  both 
on  Hiinday  and  Tuesday,  the  13th  and  14th  instants,  when  their  preSeuce  was  denied  by 
the  commanding  officer  in  chaive,  and  bj  yourself  eubseqaently,  when  "yon  declared 
that  there  were  "uo  persons  on  board  this  ship  except  those  whose  names  are  on  oar 
■hipping  articlea."  This  assertion  must  necessarily  nave  been  made  by  yon  without 
having  ascertained  for  yourself  by  a  search  that  such  men  were  not  on  board,  while 
at  the  time  you  refused  permission  to  the  officer  charged  with  the  execution  of  the 
warrant  to  carry  it  into  effect. 

Keferriug  to  that  portion  of  yoni  oommnnication  of  tbe  14(h  instant,  in  which  you 
inform  his  excellency  the  governor  "that  the  execution  of  the  warrant  was  not  refased, 
as  no  snch  person  as  the  one  therein  specified  was  on  board,"  I  au)  in  a  position  to  state 
that  one  of  the  four  men  previously  alluded  to  ia  ascertained  to  be  the  person  named 
in  the  warrant. 

I  am  also  to  observe  that,  while  at  the  moment  of  tbe  dispatch  of  your  letter  it  may 
be  true  that  these  men  were  not  on  board  tbe  Sbeoaodoah,  it  is  beyond  qnostion  that 
they  were  on  board  at  the  time  it  was  indited,  yonr  letter  having  been  dispatched  at 
five  minutes  before  ten  o'clock- 
It  thus  appeoia  plain,  as  a  matter  of  fact,  that  the  foreign  enlistment  act  was  in  course 
of  being  evaded. 

Neverthelesa,  as  the  only  person  for  whose  arreat  a  warrant  was  Issned  has  been 
secured,  and  ss  yon  are  now  in  a  position  to  say,  as  commanding  officer  of  tbe  ship,  ' 
and  on  behalf  of  yonr  government,  whose  faith  is  pledged  by  the  assorance  "  that  there 
are  no  persons  on  board  this  ship  except  those  whose  names  are  on  our  shipping  arti- 
cles, and  that  no  one  has  beeu  enlisted  in  the  service  of  the  Confederate  States  since 
my  airivot  in  this  port,"  his  excellency  the  governor  bos  beeu  plejised  to  revoke  the 
directions  issued  yesterday,  suspending  permission  to  British  subjects  to  aid  and  assist 
you  in  effecting  the  necessary  repairs  and  taking  In  supplies. 

1  am  to  add,  it  is  expected  you  will  exercise  every  dispatch,  so  ae  to  insure  yonr 
departure  by  tlie  day  named  in  your  first  letter  of  yesterday,  viz,  Sunday  next. 
I  have  the  honor  to  be,  sir,  yonr  obedient  servant, 

JAMES  G.  FRANCIS. 

J.  J.  Waddeli,  Esq., 

ZmkI.  ComtnaKding  C.  8.  Sleama-  Shenandoah. 

XIX. 

C.  8.  Stramer  Shenandoah, 

HoJmm'a  Bay,  February  16,  1S6S. 

Sib  ;  I  am  in  receipt  of  yonr  eommunieation  of  yesterday's  date,  and  desire  to  convey 

through  yon  to  his  excellency  the  governor  my  appreciation  and  thanks  for  his  oliserv- 

anceoTtherishtaof  belligerents,  and  further  to  assure  his  excellency  the  governor  that 

every  dispatch  Is  being  mode  by  me  to  get  the  Shenandoah  to  sea  at  the  earliest  possl- 

The  four  men  alluded  to  in  your  commaiii cation  are  no  part  of  this  vessel's  comple- 
ment of  men ;  they  were  detected  on  board  by  the  ship's  police  after  aU  strangers  were 
reported  out  of  the  veHSel,  and  they  were  ordered  and  seen  out  of  the  vessel  by  the 
ship's  police  immediately  on  their  discovery,  which  was  after  my  letter  had  been  die- 
patched  informing  his  excellency  the  governor  that  there  were  no  euch  persons  on  board. 
These  men  were  here  without  my  knowledge,  and  I  have  no  doubt  can  be  very  properly 
called  stowaways;  and  such  they  would  have  remained  but  for  the  vigilauce  of  the 
ship's  police,  inosmnch  as  they  were  detected  after  the  third  search ;  but  in  no  way 
can  I  be  acoused,  in  truth,  of  being  cognizant  of  an  evasion  of  tbe  foreign  enlistment 

In  conclusion,  sir,  allow  me  to  inform  yon  that  I  consider  the  tone  of  your  letter 
remarkably  diarespectfbl  and  insulting  to  the  government  f  have  the  honor  to  represent, 
and  that  I  shall  bike  an  early  opportunity  ol  forwarding  it  to  the  Richmond  govern- 

Very  respectfully,  &o., 

JAMES  J.  WADDELL, 
Limtenant  Comntandtng,  C.  8,  Smif, 
The  Hon.  the  Commissionbk  of  Trad«  and  Oialomt. 
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This  dosea  the  aorretpondeiice  between  Captain  Waddell  and  the  goveratnent.  Bat 
the  following  lettei  vaa  dispatched  to  Hr.  Higinbotham; 

XX. 

C.  B.  Steamer  BHRNAinwAH, 

Hobimi'i  Ban,  fXnulry  11, 1885. 
Snt:  Be  pleased  to  inform  me  if  the  Crown  claima  the  sea  to  he  British  waters  three 
miles  &om  the  Port  Phillip  Head  lights,  or  from  a  straight  liue  drawn  fh)m  Port  Lous- 
dAle  snd  Cape  Sdiank. 

I  have  the  hooot  to  be,  verr  lespeotfnlly,  A^, 

JAMES  J.  WADDELL, 
Lieutnuuit  Commandins,  C.  S.  Aocjr. 
The  Honorable  the  ATTORMKr  Obhbbal. 

Captain  Waddell  states  that  a  leply  written  and  signed  b?  a  clerk  wu  bronght  to 
bim  byameasenger,  of  whom  he  knew  nothing  till  a  gentleman  ou  board  explained  who 
be  woB.  The  document  simply  stated  that  no  reasoua  for  the  commnnication  of  the 
information  had  been  given.  Captain  Waddoll  handed  the  "reply"  back  to  the  mea- 
seuger  with  the  simple  answer  that  it  was  not  what  he  wanted,  ood  that  it  had  better 
be  t^en  back,  with  his  compliments. 


IFrora  the  Age  of  Febnuir  It,  lECS.] 

In  the  legislatiTe  council  yesterdaj,  the  president  being  abaent  thfODgh  illoeas.  Dr. 
Wilkie,  the  chairman  of  committees,  took  the  chair  at  a  qnaiter  past  four  o'clock. 

Mr.  Feux>ws  aaked  the  oommissioner  of  public  works,  without  notice,  what  steps  had 
been  taken  by  the  government  with  reference  to  an  attempt  to  execote  a  maKistrate'a 
warrant  on  board  the  Shenandoah.  Mr.  Herrey  explained  that  a  warrant  had  been 
granted  upon  information  of  certain  persons  having  been  abipped  on  board  the  Shen- 
andoah contrary  to  the  laws  of  nentrolity,  and  that  a  police  ufflcer  bad  been  dlapatehed 
with  the  warrant  to  search  the  ship.  He  waa  denied  permission  to  exeeate  the  war- 
rant, and  tbe  government  determined  to  anapend  the  pnvilegee  wbich  had  been  granted 
to  the  commander  of  the  Shenandoah  on  hia  entering  the  port.  Four  persons  who  had 
been  shipped  in  contravention  of  the  nentrality  laws  had  been  captured  by  the  police 
in  attempting  to  eacape,  and  were  now  in  custody.  The  commander  of  the  Shenan- 
doah having  stated,  upon  his  honor  as  an  offlcer  and  a  gentleman,  that,  the  ship  having 
been  cleared  of  strangers,  there  was  now  no  person  on  board  who  was  not  there  when 
the  ship  entered  the  port,  the  government  had  granted  a  resumption  of  the  privileges 
they  had  saspended  npnn  leave  heins  refosed  to  search  the  ship.  On  the  motion  nf 
Mr.  Fraser,  twelve  months'  leave  of  absence  &om  the  1st  of  March  was  granted  to  the 
honorable  T,  T.  A'Beckett.  Tbe  land  act  amendment  bill  was  further  considered  in 
committee,  Mr.  James  Henty  acting  as  ohairmaa.  The  bill  woe  reported  to  the  honee, 
and  tbe  adoption  of  the  report  mode  on  order  of  the  day  for  Tuesday  next.  The  honae 
a<ljonmed  at  seven  minutes  past  five  o'clock  nntil  Tnesday,  the  21st  instant. 

Faruambnt  or  Ticttobia, 
LegUlatnit  Council,  Wedtietdag,  fUmory  15. 
Tbe  clerk  annonnced  at  a  quarter  past  four  o'clock  that  he  bad  received  a  note  (rom 
the  president  to  tbe  effect  that  he  was  prevented  by  illness  from  attending  the  sittinga 
of  tbe  counoil  that  afternoon. 

Dr.  Wilkie,  the  chiurman  of  commltteea,  accordingly  took  the  preddent's  cb^  and 
read  (he  oenal  form  of  prayer. 


THE  8E120RB  OP  THE  SHENANDOAH. 


Mr.  Fellows  rose  to  ask  the  commiaaioner  of  public  worka,  withont  notice,  whether 
the  government  had  received  any  information  with  reference  to  an  attempt  fo  execute 
a  magistrate's  warrant  on  board  the  Shenandoah,  now  on  the  patent  slip  at  Williams- 
t«wD,  and  if  so,  what  steps  they  had  taken  in  tbe  matter.  He  apprehended,  as  f^  as 
the  law  of  the  matter  went,  that  if  any  foreign  merchant  vessel  visited  these  ports  she 
owed  a  temporary  allegiance  to  the  laws  of  this  country,  and  was  subject,  of  course,  to  the 
jurisdiction  of  tbe  colonial  courts.  An  implied  consent  was  given  to  a  ship  of  war  or 
armed  ve«sol  belonging  to  another  country  to  enter  these  porta ;  and  there  was  also  an 
implied  consent  on  the  part  of  the  power  givifigpermisaion  to  enter  the  port,  that  a  vessel 
'  of  that  character  ahould  not  be  aiibjcct  to  any  juriadictiou  of  the  courts  of  that  power. 
This  being  the  case,  he  wished  to  know  wtiat  action  the  government  hod  taken  in  the 
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matter.  He  roigbt  Temind  the  honorable  member,  with  reference  to  the  protection 
foreign  vessels  were  entitled  to  chum,  that  it  had  been  decided  in  tbe  conrt  of  admiralty 
that  u  merehuit  vessel  leaving  a  conntiy  and  returning  under  commission  ftom  a  for- 
sign  power,  and  being  bronrht  before  the  court  by  her  former  owners,  th6  latter  were 
not  in  a  position  to  recover  because  the  ship  was  owned  by  a  foreign  power. 

Mr.  Hervbt  wished  to  know  if  he  was  desired  to  answer  the  whole  qnestion  at  onee 
without  notice. 

Mr.  Fellows.  Merely  whether  the  government  have  taken  any  etepa  to  exeonte  the 
warrant. 

Mr,  HsKVEV  then  stated  that  the  government  had  received  notification  of  an  infor- 
mation having  been  laid  before  the  police  bench  at  Williamstown,  to  the  effsot  that  a 
certain  individual  had  been  shipped  on  board  the  Shenandoah  oontraryto  the  neutrality 
laws  of  this  conntry  in  regard  to  the  Confederate  and  Federal  States  of  America.  The 
commander  of  the  Shenandoah,  on  entering  these  waters,  had  sought  tbe  protection  of 
the  ootonial  government ;  and  certain  facilities  for  repairs  and  obtaining  supplies,  such 
as  B  neutral  power  was  Justified  in  giving,  had  been  granted  at  his  reqnest.  He  was 
informed  that  it  was  the  intention  of  tbe  government  to  observe  strict  neatralitv,  and 
he  gave  that  pledge  which  would  be  expected  &om  any  person  in  Ms  position,  that  he 
would  strictly  observe  the  laws  of  nenCroIity.  Complaints,  however,  were  mode  of  a 
number  of  British  seamen  haviug  joined  the  ship  Bince  she  entered  these  waters,  and 

groceedings  were  taken  upou  several  depositions  which  bad  been  made  with  regard  to 
ritish  BQbjectB  being  on  board  the  vessel.  An  officer  of  the  police  was  sent,  with  a 
warrant,  on  Monday,  to  arrest  a  man  sworn  to  be  in  the  ship.  The  commander  of  the 
vessel  was  not  on  board  at  tbe  time,  and  the  chief  ofBcer  declined  to  permit  the 
warrant  to  be  eiecntod  antil  the  captain  returned.    On  Tuesday  the  same  offlcer  of 

Jolice  was  dispatched  with  a  warrant,  and  the  captain  refused  to  allow  it  bo  be  enforced. 
1  alt  similar  cases,  when  a  warrant  was  sent  on  board  a  foreign  vessel,  it  was  nsual 
for  the  authority  to  be  recoguiied,  and  if  the  officer  of  police,  in  whose  possession  it 
was,  was  not  asked  to  exercise  it,  it  was  executed  by  the  police  of  the  vessel,  there 
being  ship  police  on  every  vessel  of  war.  In  this  cose  there  was  a  positive  refasal  to 
permit  tbe  warrant  to  be  executed  at  all.  Numerous  affidavits  haying  been  made  that 
many  persons  had  been  induced  to  ship  on  board  the  Shenandoah,  the  govemmeut 
deteribined  to  suspend  the  privileges  granted  to  the  commander  on  cdDiutian  of  his 
observing  the  neutral  laws,  and  in  order  that  this  direction  shoidd  be  properly  carried 
out  without  violence,  a  body  of  police  was  sent  down  to  Williamstown  to  see  that  none 
of  her  Mi^esty's  subjects  infringed  the  order  which  bad  been  issued  on  the  subject. 
A  communication  was  sent  to  the  oommauder,  explaining  to  him  tbe  circumstunces 
nnder  which  the  privileges  previonsly  granted  him  had  been  suspended.  The  police, 
nnder  instructions  to  carry  out  the  order,  remained  near  the  vessel  all  nicbt,  and  abont 
ten  o'clock  they  observed  several  persons  attempting  to  escape  boa  the  Saenondoah  by 
means  of  a  swift  waterman's  boat.  Tbe  water  pohoe  puisned  and  captured  the  boat, 
which  contained  four  persons,  who  proved  in  each  instance  to  be  men  who  hod  joined 
the  Shenandoah  since  her  arrival  in  these  waters.  Three  were  British  subjects  and 
one  was  not,  but  still  it  was  necessary  that  the  fonrth  individnal  should  have  obtained 
permission  before  shippinc.  A  letter  the  captain  of  the  Shenandoah  wrote,  iu  answer 
to  the  communication  of  Ibe  government,  distinctly  stat«d  that  when  the  officer  of  police 
visited  his  shin  he  had  no  indiridaul  on  board  who  was  not  there  when  the  veseel 
entered  Victorian  waters,  but  it  nos  now  known  that  several  men  who  hod  shipped  in 
Hobson's  Bay  had  escaped,  iu  addition  to  thefour  who  were  captured.  Tbe  captain  of  the 
Shenandoah  then  wrote  to  s^  that,  having  cleared  the  ship  of  strangers,  he  was  enabled 
to  say,  on  bis  honor  as  an  officer  and  a  gentleman,  that  there  was  no  person  ou  board 
(as  he  had  ascertained  by  the  inspection  of  two  commissioned  officers  appointed  for  the 
purpose)  who  was  not;  there  when  the  vessel  come  into  port.  Upon  this  statement, 
ma<1e  on  the  strength  of  the  ship  having  been  cleared  of  strangers,  the  gnverument  hod 
to-day  authorized  the  resumption  of  the  priviletrea  formerly  granted  to  the  commandet 
of  the  Shenandoah,  reserving  to  itself,  however,  the  decisiou  upon  certain  points,  which 
would  all  be  made  public  when  the  measures  which  would  be  passed  on  the  subject 
were  brought  forward. 

Mr.  Hdll  asked  if  the  violation  of  tbe  laws  of  neutrality  would  be  followed  up  by 

y  further  proceedings. 

Mr.  Hehvey  replied  that  the  men  iu  custody  were  to  be  brought  before  the  Wllliame- 
town  bench  on  the  following  morning. 

Mr.  Fellows.  Under  what  authonty  was  the  pormisuon  for  carrying  out  repairs 
suspended  t 

Mr.  Hake's;.  Upon  the  authority  of  the  representlve  of  her  Majesty,  of  course. 

Mr.  M'Cullocr,  in  reply  to  a  question  by  Mr.  O'Shanassy,  mad^  a  lengthened  state- 
ment, which  will  be  found  in  another  column,  as  to  the  steps  that  had  been  taken  by 
the  government  with  respect  to  the  Shenandoah. 

In  reply  to  Mr.  O'Shanassy,  Mr.  H'Cullodi  stated  that  it  would  be  unadvisoblo  to  lay. 
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on  the  table  of  the  hoiue  tho  coireapondence  between  ,tbe  govemmeat  and  the  ooni' 
mandeT  of  the  confederate  war  ship  Shenandonb  at  the  present  time.  He,  howeTei, 
explained  the  action  taken  by  the  government  relnliTe  to  the  breach  of  the  foreign 
enlistment  act  said  to  have  been  oominitted. 


LEGISLATIVE  ASSEMBLY. 

Wkdnmdat,  AAnury  1,  1866. 
The  Speaker  took  the  chair  at  half-past  fonr  o'clock. 

THE  COIIPEDEIUTE  SHIP  SHEN&NIKIAR. 

Hr.  Beiutv  called  the  attention  of  the  honorable  the  chief  secretary  to  the  Infringe- 
ment  of  the  ceutralttv  proclamation  by  a  vessel  styled  the  Shenandoah,  now  in  Hobaon's 
Bav;  and  ashed  whether  the  i^veTnment  Intended  to  take  steps  to  confiscate  the  Teesel, 
and  to  puniah  the  ofllcei's  for  a  misdemeanor,  in  accordance  with  the  provlaioDB  of  the 
eaid  proclamation,  He  thoaeht  that  it  could  not  be  deuiedthat  unmistakableevideuce 
existed  that  tliis  vessel  was  the  Sea  King,  which  cleared  out  from  London  for  Bombay 
■with  a  oargi)  of  coals.  In  a  Manchester  i>aper  of  the  19th  November,  there  was  an 
article  allnding  tc  the  Shenandoah  as  the  Sea  King,  and  containing  a  statement  from 
the  persons  who  went  ont  in  her.  He  had  also  seen  a  deposition  made  by  one  of  the 
prisoners  since  the  arrival  of  the  veesel  in  the  bny,  from  which  it  appeared  that  there 
was  no  mistake  as  to  the  former  name  of  the  vessel.  Under  the  Queen's  proclamation, 
if  this  vessel  had  returned  to  an  English  port  after  destroying  vessels  at  sea  withont 
touching  at  any  confederate  port,  she  would  have  been  seized,  and  ho  saw  no  difference 
because  this  country  was  a  little  further  off.  There  was  abundance  of  evidence  forth- 
coming for  the  facts  to  be  placed  prominently  and   unmistakably  before  the  govern- 

Mr.  M'CuxjX>CH,  in  reply  to  the  honorable  member,  stated  that  the  qneetiou  mooted 
was  a  most  important  one,  and  most  l>e  dealt  with  in  a  most  cautious  manner.  A 
statement  had  been  made  that  the  vessel  was  the  Sea  King,  but  there  was  no  proof  «f 
that  beyond  a  mere  newspaoer  report  which  had  been  quoted  by  the  honorable  member- 
No  proof  had  l>een  brought  forward  by  the  honorable  member  at  all,  and  even  if  euoh 
bud  been  the  case  it  was  questionable  whether  the  government  conid  deal  with  the 
ship  as  a  pirate.  [Bear,  hear.]]  The  government  had  given  neat  attention  to  this 
qncsttou.and  inaddition  tohavinetheproclacaation  before  them  tliey  were  alsoin  recwpt 
of  confldentiul  dispatches  from  tne  home  government,  in  which  a  case  of  a  similar 
description  was  mentioned.  The  govemniept  having  this  information  before  them, 
and  having  well  weighed  the  matter,  would  not  feel  justified  in  treating  this  vessel  as 
a  pirate.  THeor,  hear.]  While  the  terms  of  the  neutrality  proclamation  wonld  be 
■triotly  adhered  to,  the  vessel  would  be  allowed  to  take  in  provisions  for  the  proper 
maintenance  of  the  crew,  and  effect  the  necessary  repairs.  But  the  government  conld 
not  do  anything  further  in  the  matter.     [Hear,  hear.] 

Mr.  Berry  wished  to  read  the  deposition  of  a  lady  prisoner.    ["No,  no."] 

Mr.  HiaiKBOTHlM  objected.  If  the  honorable  member  had  any  information  to  give, 
this  was  not  the  place  to  furnish  it;  besides  which,  it  was  only  an  oe parte  statement. 

Hr.  O'SlTANASSY  agreed  that  the  British  government  was  the  proper  authority  to 
deal  with  this  suljject,  and  reminded  the  House  that  nothing  more  had  been  done  with 
the  Shnnaniloah  than  had  been  done  by  the  neutral  powers  of  Europe  in  the  case  of 
other  confederate  vessels. 

Mr.  LAlxtJt  was  under  the  imnression  that  the  governor,  as  Qtp  representative  of  her 
Mtijesty,  had  the  power  to  deal  with  foreign  vessels. 

The  subject  then  dropped. 

In  the  legislative  assembly  yesterday,  Mr.  Berry  called  attention  to  the  presence  of 
the  oonfederale  ship  Shenandoah  in  Hobsou's  Bay,  and  asked  whether,  as  an  infringe- 

»...,.•  „r»i.„  — 'rulity  law  had  clearly  taken  place,  the  govi '  ■"' — -'-•'  '-  *-*-- 

.  the  confiscation  of  the  vessel.    Mr.  H/Cal 

onber  had  offered  no  proof  of  any  infringe 

.. 's  proclamation  to  ^ide  them,  the  government  had  received  private  dispatches 

&om  home  which  had  re^rence  to  a  similar  case.  While  the  neutrality  law  would  be 
strictly  adhered  to,  the  Shenandoah  would  be  permitted  to  remain  in  Hobson's  Bay 
until  the  ncceaaary  rejiuirs  had  been  effected,  and  the  captain  had  taken  in  the  ooals 
and  the  provisions  which  were  absolutely  required,  This  statement  was  received  with 
cheer*  from  all  sides  of  the  Honse. 


j,j.,.db,Googlc 
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[from  the  Ago  i>f  Tahnury  S,  1BB5.J 

In  tlie  legialative  auembly  yBsterdAy,  the  Speaker  took  the  ohttir  «t  half-past  four 
o'clock. 

A  petitioa  was  praaented  &om  the  ininers,  Btorekeep« 

woodiu  favor  of  the  tariff    In  reply  toHr.  Crewe,  Mr .. 

the  iatentiou  of  the  goTemmant  to  bring  in  a  bill  to  amend  the  law  relatiog  to  the 
police  force,  and  that  the  twenty-foarth  claoM  of  the  present  act  had  bora  repealed. 
Mr.  Berry  asked  Mr.  M'Culloch  whether  the  gorermnent  intended  to  take  any  action 
with  regard  to  the  ship  Shunandoah,  now  at  anchor  in  HobBon'a  Bay,  whidi  ahlp,  he 
stated,  was  the  Sea  King,  reported  to  have  been  wi«oked,  bnt  now  saiUnir  nnder 
another  name.  This  statement  he  proposed  to  prove  by  means  of  a  tetter  reoeired  by 
him  Irom  a  lad^,  which  ahowed  this  to  be  the  identical  vessel.  He  askod,  farther, 
whether  it  was  intended  to  confiscate  the  Shenandoah  and  panish  her  officers  for  a 
roisdemeanor  in  accordance  with  the  provisions  of  the  nentrality  proclamaUon.  Mr. 
M'Culloch  stated  the  government  had  had  the  matter  under  their  consideration ;  and, 
beeides  having  the  neutrality  proclamation  before  them,  had  also  had  a  private  dis- 
patch &om  the  imptirial  government,  stating  what  had  been  done  in  a  similar  ease,  and 
that  it  had  been  fonnd  that  they  coald  not  treat  the  Shenandoah  as  a  pirate,  and  bad 
not  the  power  to  interfere,  bnt  were  boand  to  allow  her  to  provision,  and  to  effect  sneh 
necessary  repairs  aa  were  required  to  render  her  seaworthy. 

THE  SUBKi.III>OAH. 

Mr,  BEEtAT  called  the  attention  of  the  honorable  the  chief  secretary  to  the  infringo- 
ment  of  the  nentndity  proclamation  hy  a  vessel  styled  the  Shenandoah,  now  in 
HobBon's  bay;  and  asked  whether  the  government  intended  to  take  stops  to  conflsoate 
tjie  vessel  and  to  punish  the  oEBoera  for  a  misdemeanor,  in  accordance  with  the 
provisions  of  the  said  proclama^on.  In  doing  so,  he  remarked  that  the  action  uf  the 
govenunent  or  of  the  people  of  this  colony  in  respect  to  a  vessel  of  the  kind  referred  to 
might  lead  to  complications  between  the  mother  country  and  a  country  with  which 
she  was  on  friendly  relations.  He  did  not  wish  to  Interfere  in  anf  way  aa  betweMi 
the  bollij^ents,  but  he  looked  at  the  matter  solely  from  an  English  point  of  view : 
and,  looking  at  it  in  that  light,  he  considered  that  the  neutrality  proclamation  had 
been  invaded. 

The  Spkakeb  informed  the  honorable  member  that,  in  asking  a  question,  he  was 
not  allowed  to  state  his  opinions,  but  must  confine  himself  to  a  statement  of  bote. 

Mr.  Bbrrt  said  he  believed  it  would  not  be  denied  that  the  evidence  was  quite  clear 
that  the  ve«sel  now  in  the  bay  was  the  Sea  King.  [A  voice.  No.]  An  lionorable 
member  said  there  was  no  evidence.  Now  he  maintained  that  there  was  abundance 
of  evidence.  The  Sea  King,  with  a  cargo  of  coals,  sailed  from  London  far  Bombay,  on 
the  Sth  of  October  last.  All  that  hod  been  heard  of  that  vessel  since,  that  he  was 
aware  of,  was  hjr  a  report  in  an  English  paper  that  reached  this  colony  some  time  back, 
and  in  a  letter  in  a  Manchester  paper,  written  by  one  of  the  men  wbo  left  London  in 
the  Sea  King,  and  returned  home.  In  that  letter  it  was  stated  that  the  confederate 
cruiser  Sheuandoah  was  the  Sea  King,  and  that  the  men  who  formed  her  orew  went 
out  in  the  Laurel.  During  the  last  few  days,  since  the  vessel  was  iA  port,  it  was  a 
matter  of  common  report,  and  had  been  stated  in  the  newspapers  that  she  was  the 
Sea  King.  But  he  had  had  placed  before  him  stronger  erideuce.  Be  had  seen  the 
depositions  of  one  of  the  prisoners,  who  said  that  during  the  passage  the  captain  and 
officers  stated  that  the  vessel  was  the  Sea  King,  and  that  the  chief  officer  went  out  in 
her  from  London,  while  the  captain  went  in  the  Laurel,  in  which  vessel  the  armament 
for  the  Sbeoandoah  was  conveyed  out  to  Madeira  packed  in  boTes.  That  being  the 
case,  and  as  the  vessel  had  never  been  in  a  port  in  any  other  country,  she  would,  had 
she  returned  to  a  British  port,  have  been  seized  and  condemned.  He  maintained  that 
there  was  no  difference  in  respect  to  the  way  she  should  be  dealt  with,  because  she 
had  arrived  in  a  distant  port.  The  government  of  the  colony  was  as  much  bound  to 
carry  out  the  neutrality  laws  here  as  they  would  he  within  the  bounds  of  the  mother 
country.  He  thought  there  was  sufficient  evidence  to  demand  that  an  inquiry  should 
be  made  as  to  how  a  British  vessel  clearing  out  from  a  British  port  had  entered  on  the 
piratical  course  of  destroying  vessels  at  sea,  many  nf  which  were  loaded  with  English 
cargo,  owned  by  English  merchants.  The  second  section  of  the  proclamation  to  which 
he  had  referred  stated  that  not  only  was  it  a  misdemeanor  to  fit  out,  arm  and  send  a 
vessel  to  sea,  hut  also  that  the  vessel  should  be  liable  to  confiscation  by  any  officer  of 
competent  jurisdiction  iu  her  Majesty's  dbminions.  If  this  vessel  was  proved  to  be  the 
Sea  King — and  he  held  there  was  abundant  evidence  that  she  was — she  ought  to  be 
confiscated,  leaving  out  of  the  question  altogether  the  parties  who  might  be  indictable 
for  a  misdemeanor.  His  only  object  in  calling  the  attention  of  the  chief  secretary  to 
this  matter  was  that  (he  facts  might  be  brought  prominently  and  unmistakahly  under 
the  notice  of  the  government,  who,  he  took  it,  were  as  strictly  anzions  to  enforce  the 
39AO— TOL.T  00^\L 
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■plrtt  of  the  ptoclamfttion  aa  the  homo  gaTemment  could  be.  At  the  commeticeiiieiit 
of  the  WAT  there  wu  oouBiderable  looseneea  in  the  conduat  of  the  home  govAmmeDt, 
bat  there  had  been  no  looBeuew  lately.  The  hoaorAble  the  chief  MCiel«rj  would  bear 
in  niDd  that  the  "  rame,"  fitted  out  by  Mr.  Laird,  were  seiEed  by  the  government ;  and 
that,  OS  ttiey  were  informed  by  the  laet  mail,  a  unmber  of  persoiu  were  lelied  in  Liver- 
pool ander  the  Brat  claoae  of  the  proolanution,  which  wm  directed  to  the  preventloB  ol 
eullstoient.  That  showed  that  the  Bilttsh  govemmeot  were  now  athotl;;  enforcing 
the  proTidonaof  the  neatrali^  proolamation,  and  that  should  be  an  additional  reaaoa 
for  attentton  bung  given  b>  it  nere.  He  believed  that,  for  all  the  veseels  that  had 
been  deataroyed  by  Qie  Sheuandgah,  the  fodenl  government  wonld,  at  sonie  fotore  time, 
claim  compenaation.  That  veaseL  so  for  as  tlMj  ooold  judge,  had  no  authority  frmi 
the  OOTifecwTate  government  to  aei  aa  she  waa  dmng.  IT  this  veaeel  was  the  Sea  Kin^ 
and  if  she  laUed  on  a  voyage  to  Bombay  and  was  s^ied  against  the  will  of  her  owners 
and  oonvsrted  into  a  pirate,  she  ought  to  be  taken  poMwion  of  for  the  owner* ;  and,  if 
■he  was  so  converted  with  the  eonsect  of  the  owneis,  then  she  ongbt  to  be  confiscated 
nnder  the  saoond  clause  of  her  nentrality  proclamation.  At  any  rate,  be  thooght 
there  waa  abundant  evidence  to  require  a  Bcmtiny  to  be  mode  as  to  this  veseeL 

Mr,  M'CuixocR  admitted  that  this  was  a  most  important  question,  and  one  that 
ought  to  be  dealt  with  iu  a  very  cautions  manaer.  He  thought  that,  under  all  the 
oiioumstancea,  it  would  not  be  well  for  this  leeislatDre  to  enter  ou  a  discnsaion  of  the 
various  matters  that  would  be  brouEht  forward  and  alleffationa  affecting  this  vessel,  aa 
those  miiht  be  made  the  subject  of  mqui^  by  tba  imiienal  parliament.  [Cheers.]  II 
waa  said  by  the  h<»uirable  member  for  CoUingwood  tiiat  this  vessel  was  the  Sea  King. 
But  what  proof  was  there  of  that!  [Cfaeera.j  All  the  evidence  they  bad  was  »  newe- 
iPMi  and  a  lettor  in  a  Manchester  paper.  The  hontnable  member  bad  not 
„  forward  any  other  evidence  than  that.  Still  he  said  there  waa  proof  It  waa 
said  ^ere  were  the  letten  "  ing  "  on  her  side,  whioh  lead  to  the  belief  that  she  was  the 
SeaKicg.  But  was  that  proof)  [Cheers.]  Althoagh,  however,  there  was  proof  that  this 
vessel  was  the  Sea  King,  he  qnestioned  whether  this  government  coold  deal  wich  this 
ahip  as  a  pirato.  [Cheers.]  During  the  last  week  the  govemmeut  had  given  a  oon- 
riderable  amount  of  attention  to  this  question,  deslriufc  to  carry  oat  strictly  the  rules 
witil  reference  to  each  vessels;  and  witb  that  view  thayhad  had  andeioonsideratioD,n<4 
only  the  neutrality  proclamation,  but  also  dispatohes  from  the  imperial  government 
regarding  such  cases.  They  had  also  had  brought  before  them  a  case  exactly  similar 
to  the  case  of  this  reasel.  All  the  cironmstances  were  exactly  similar  to  those  of  this 
case.  The  government  having  considered  this  case,  and  well  weighed  it,  had  oome  to 
tbeconclnaion  that  tbey  would  not  bejustified  in  treating  this  vessel  asapirata:  but 
they  would  insist  upon  strict  neutrality  being  observed,  and  the  vessel  would  only  be 
allowed  to  remain  in  port  so  lung  as  waa  ueceseary  for  her  to  take  in  what  was  neoea. 
sary  for  the  sapport  of  her  crow,  and  to  have  such  repairs  effected  as  were  required  to 
enable  her  again  safely  to  go  to  sea.  [Cheers.]  The  government  felt  they  could  not 
go  any  further  iu  tiiis  tnattor.    [Cheers.! 

Hr.  Berry  stat«d  that  aa  the  honorable  the  chief  secretary  had  denied  that  then 
was  BufiBcieut  proof  tiiat  this  was  the  Sea  King,  he  would  like  to  make  the  matter  com- 
plete by  readiug  a  deposition  that  was  made  that  day,  in  his  preasnce,  by  one  of  the 
prisoners  she  bningbt  here. 

Hr.  HiQiMBOTHAM  said  he  mnst  object  to  the  couise  taken  by  the  honorable  member. 
[Cheeni.]  Kthe  honorable  member  nad  evidence  he  could  submit  to  the  govemmeat, 
that  was  not  the  proper  place  to  bring  it  forward.  [Cheers.]  Be  would  beg  leave  to 
SDggest  that  the  honorable  member  should  not  read  documents  in  the  house  that  ought 
to  M  laid  only  before  the  government. 

Mr.  CBbamabst  thonglU  that  the  colonial  government  was  not  the  proper  authority 
to  deal  with  thie  matter.  Be  concurred  in  what  had  been  steted  by  the  honorable  the 
attorney  general,  that  «E  forts  statements,  taken  by  any  party,  should  not  be  read  in 
that  house.  They  ought  to  deal  with  the  utmost  impartiality  in  this  matter,  which 
waa  tbe  best  way  to  seoure  the  countenance,  so  far  as  they  could,  of  the  friendly  rela- 
tions between  the  mother  country  aud  the  federal  government.  The  Alabama,  when 
ebe  visited  Cherbourg,  was  allowed  to  remain  there  for  sometime,  aud  get  supplies  and 
repsiis;  and  the  Florida  was  allowed  to  lie  in  the  port  of  Brest  for  three  or  four  months. 
They  oonld  not  do  twtter,  in  his  opinion,  than  follow  the  example  of  a  nation  that  had 
bad  so  much  experience  in  those  matters.  He  thought  the  honorable  member  mij^t 
wdl  DOW  let  the  matter  drop. 

Mr.  Lux>R  considered  that  it  was  wrong  to  disciua  the  matter  in  that  hooae  at  alL 
Bis  excellency,  he  considered,  alone  had  full  power  to  deal  with  the  n 

-  =  .        _    .         .      .    ]jg  Jifl;  

f  motion,  so  ^t  the 
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[Tram  thB  Aigat  otTtbnatji,  1SC3.I 

A  diMOsaion  ariBing  ont  of  the  preBsnoe  in  Victorian  naters  of  the  eotifederate  wat 
Btasmer  SheiiBniloBfa,  took  place  in  the  legialatiTe  aeaerably  yesterday.  Mr.  Beny, 
who  initiated  the  discnasion,  called  attention  to  the  Qneen's  pioelainatlon  of  May,  1S61, 
declaxiug  that  the  anuinf;  and  sending  out  of  vsasels,  with  the  view  of  handing  tiiem 
over,  by  sale  or  otherwise,  to  a  belligerent,  wob  a  misdemeanar,  and  tliat  the  rcBael 
was  liable  to  conflscation  by  any  officer  having  competent  jnriedictiou  in  any  port  of 
her  Majesty's  dominions.  There  was  abnodant  evidence  (said  Mr.  Berry)  that  the  ves- 
sel now  in  Hobson's  Bay  was  the  Sea  King,  which  cleared  from  Jjitidoa  about  the  Hth 
of  October  for  Bombay,  with  a  cargo  of  coals ;  and  that  ahe  Imd  destroyed  Tessels  at 
sea,  some  of  them  being  loaded  with  oargo  belonging  to  British  anbjecta.  He  held 
that  there  should  be  as  great  tn  observance  of  nentrality  laws  here  as  in  any  other 
part  of  the  British  empire;  and  he  beKged  to  ask  whether  the  government  intended  to 
take  steps  to  confiaoate  the  ShenandoS^  and  to  pnnish  the  offlcere  for  a  misdemeanor. 
The  chief  secretary  observed  that,  beyond  reports  and  rumors,  there  was  no  proof  that 
theeonfederateveMelwasformerlytheBeaKing.  At  thesame  time  the  government  were 
folly  alive  to  the  importance  of  the  subject.  Dnring  the  last  week  they  had  given 
considerable  attention  to  the  qnestion;  and  they  haiTarrtved  at  the  conctusion  that, 
on  the  information  before  them,  they  wonld  not  be  Justitled  in  treating  the  Shenandoah 
as  a  pinte.  It  would,  however;  be  the  duty  ofthe  government  to  see  tliat  strict  neutral- 
ity was  maintained,  and  with  that  view  the  vessel  wonld  be  allowed  to  remain  in  port 
only  so  long  as  would  be  actually  necessary  for  victualing  and  repairs. 


The  speaker  took  the  chair  at  half  past  four  o'clock. 

THB  CONFEDERATE  WAK  6TKAMSR   SBENANIKtAB. 

Hr.  Berrt,  in  rising  to  eall  the  attention  of  the  government  to  this  subject,  wonld 
briefly  state  the  oltject  he  had  in  view.  That  object  was  simply  that  no  act  of  the 
government  or  people  of  this'  colony  should  tend  to  complicate  the  relations  of  the 
mother  country  wiUi  a  friendly  nation.  He  did  not  wish  to  enter  iuto  the  question  of 
the  rights  of  either  of  the  two  belligerents  at  all,  but  only  to  deal  with  the  question  fitmi 
an  English  point  of  view — ["  Oh,  oh  "J — and  to  see  whether  the  proclamation  mode  b; 
her  Mttjesty  in  1H61  had  not  been  grossly  violated  in  the  matter  of  a  vessel  now  lying 
in  Hobson's  Bay. 

The  Spbakrh  called  the  honorable  member  to  order.  In  putting  a  qnestion  no  hon- 
orable member  was  allowed  to  state  an  opinion  or  to  go  beyond  we  mere  facts  of  the 
case.  [Hear,  hear.]  OUierwise  there  was  no  kuowuig  what  dieonssion  might  not 
ensue. 

Mr.  Bbkrt  Intended  strictly  to  confine  bicnaelf  to  a  mere  statement  of  &ot8.  He 
believed  it  would  not  be  denied  that  evidence  existed  in  tMs  city  that  clearly  and 
unmistakably  showed  the  real  name  of  this  vessel  to  be  the  Sea  King,  beoanse  on  that 
fact  he  founded  nearly  the  whole  of  his  remarks. 

An  honorable  Member.  There  is  no  Hack  evidence. 

Mr.  Berrt  continoed  to  say  that  the  Sea  King  was  a  vessel  which  sailed  from  Lon- 
don about  the  8th  of  October  last,  bound  for  Bombay,  with  a  cargo  of  coala,  and  all 
'  that  was  heard  of  her  since,  that  he  was  aware  of,  was  a  report  which  reached  this 
country  in  an  English  paper,  some  time  back.  He  bad  found  it  in  a  Manchester  paper 
of  November  IBth  last,  which  alluded  to  her  under  the  title  of  "the  confederate  cruiser 
Shenandoah,  lute  Sea  King."    The  paper  stated : 

"We  received  a  letter  yesterday  Irom  part  of  the  ci 
to  England  in  the  African  steamer  Calabar.  The  mc 
called  the  Shenandoah." 

So  the  paper  went  on  to  allude  to  the  men  who  came  back  after  having  gone  ont  in 
the  Laur^,  and  this  was  an  important  part  of  the  facte  of  the  cose.  In  addition  to 
that,  he  believed  that  within  the  last  few  days,  since  this  vessel  had  arrived  in  Hob- 
son's  Bay,  it  had  become  a  matter  of  public  report — never  denied,  and  stated  in  the 
public  newspapers— that  she  was  without  doubt  the  Sea  King.  Besides,  he  had  hod 
placed  personally  before  him  still  stronger  evidence  that  sncE  was  the  case.  He  had 
seen  the  depositions  of  prisoners  taken  out  of  different  vessels,  who  stated  that  it  waa 
openly  admitted  on  bouil,  both  by  the  captain  and  officers,  that  the  original  name  of 
this  particnlar  vessel  was  tbe  Sea  King.  In  Jact,  the  first  lieutenant  of  the  Shenan- 
doah came  out  in  liie  Sea  Ring,  while  the  cwtain  and  the  rest  of  the  ofiSceis  came  oat 
in  the  Laurel,  and  then  joined  the  first  vessel  at  the  Island  of  Madeira.  The  armament 
of  the  Sea  King  was,  it  seemed,  brought  out  by  the  Laurel,  packed  in  boxes,  and  so  jiat  - 
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iny  Engllab  port  after  haviaft  deatrDjed 
other  TCMela,  Bbe  would  hitve  been  iDBtaatl;  seized  and  oondemQed,  and  he  conld  see 
DO  reason  why,  becanae  she  bad  ^oite  a  much  greater  dlttance,  and  urived  at  ■  cokmy 
uf  the  British  empire,  that  she  should  be  ti«at«d  diO'ereDtty.  The  eoiony  nas  a  part  of 
the  British  eupiiD,  and  the  governmetit  were  bontid  to  carry  oat  the  nentrality  lairs 
ae  if  we  wore  within  the  bounds  of  the  mother  conntr;  herself.  It  was  not  ueceaaaiy 
to  state  any  further  foct«  on  this  part  of  her  cose.  At  alt  events  sufficient  evidence 
had  been  given  to  cause  inquiry  as  to  how  it  was  that  a  British  vessel,  sailing  for  a 
peaceful  voyage  to  Bombay,  and  having  subsequently  gone  into  another  port,  snddenlv 
appeared  in  another  part  of  the  Britiab  empire  afterlioving  destroyed  many  vesBeb 
at  aea,  some  of  them  loaded  with  Iilngllsh  cargo  and  owned  by  Englishmen.  If  that 
were  the  case  it  would  not  be  necessary  for  him  to  read  any  portion  of  the  proclains- 
tiou  on  the  strength  of  which  he  had  now  spoken.    It  was  no  doubt  well  known  to  the 

SDvemmeut  that  by  the  second  aeciion  it  was  not  only  made  a  misdemeanor  to  arm  or 
t  out  such  vessels,  but  also  to  send  ships  out  to  aea  with  a  view  of  handing  themo' — 


by  sale  or  otherwise,  to  either  of  the  belligerents.  Such  persona  were  not  only  made 
euhject  to  punishment,  but  their  ships  were  liable  to  confiscation  by  any  officer  having 
competent  Jurisdiction  within  the  British  dominions.    He  had  stated  the  fact  withont 


reference  to  individuals.  If  this  veeael  were  proved  to  be  the  Sea  King — and  there 
was  abundant  evidence  far  the  government  that  she  was — he  wished  to  inquire  why 
the  confiscation  of  the  veasel  was  not  carried  out  under  the  neutrality  proclamatiou, 
leaving  out  of  tbe  question  who  weie  the  parties  or  their  representatives  indictable  for 
misdemeanor.  He  doubted  if  he  need  go  further.  The  only  object  ho  coold  poMibly 
have  was  that  tbe  facts  should  be  prominently  and  unmistakably  brought  under  tm 
notice  of  the  government.  He  took  it  that  they  would  be  anziaos  to  enforce  ttit  spirit 
of  this  proclamation  the  same  as  at  home.  [Mr.  Francis.  " Hear,  hear."]  He  would, 
however,  poiut  ont  that  whatever  might  have  been  the  looseness  of  the  ounstructiou  of 
this  proclamation  in  the  earlier  stages  of  the  war,  there  was  no  such  looseness  on  the 
part  of  the  English  government  now.  The  honorable  chief  secretary  would  bear  in 
mind  that  the  rams  fitted  out  in  Laird's  yards  were  stopped  by  the  British  government, 
and,  on  tbe  other  side,  the  last  mail  brought  news  that  certain  passengeni  and  emi- 
grants from  Liverpool  to  North  America  were  also  stopped  under  the  fiist  clause  of  thU 
proclamation,  which  prevented  enlistment  for  either  of  the  belligereuts.  The  &ct  of 
tbe  British  government  enforcing  this  proclamation  so  strictly  supplied  important 
additional  reasons  why  every  attention  nnd  car»  should  be  given  to  the  subject  here. 
It  mnst  be  within  tbe  knowledge  and  memory  of  tbe  honorable  chief  secretary  that  all 
the  vessels  destroyed  on  such  a  cruise  as  that  of  the  vessel  now  in  Hobsou's  Bay  would 
at  some  future  time  be  claimed  by  the  American  govemmeut  front  the  British  goTcm. 
meut.  Here  was  this  veenel.  She  had  touched  at  no  port,  and  no  one  conld  tell 
whether  or  not  she  had  authority  from  the  confederate  government,  because  there  was 
anthority  here  to  test  the  vsJidity  of  a  confederate  commission.  It  must  be  clear 
""  '     -esselwt  "     '  *     '■" 

Mr.  Bekrt  would  only  say  that  if  she  were  the  Sea  King,  on  her  voyage  to  Bombay, 
M  the  declaration  stateo,  she  might  have  been  seized  against  the  will  of  her  owners, 
and  so  converted  into  a  pirate.  If  so,  she  was  subject  to  be  dealt  with  as  having  been 
taken  against  tbe  vcilt  of  her  owners.  If  she  conld  not  be  dealt  with  as  a  pirate,  the 
owners  were  on  the  other  horn  of  the  dilemma,  ioasmuch  as  she  had  committed  a  breach 
of  tbe  second  clause  of  the  proclamation  to  which  be  had  allnded,  and  should  be  on 
that  ground  cunOscated  by  the  government.  Having  brought  this  matter  forward,  tie 
should  conclude  by  sapng  that  he  was  quite  sure  there  was  abundance  of  evidence  to 
prove  that  the  vessel  in  question  was  ihe  Sea  King,  and  ask  the  honorable  chief  sec  retaiy, 
pursuant  to  notice|  whether  the  government  intended  to  take  steps  to  confiscate  Uus 
vessel  and  to  pnnisb  the  ofilcers  for  a  misdemeanor  in  accordance  with  the  provisions 
of  the  proclamation  alluded  to  I 

Mr.  M'Clixocm,  in  replr,  had  no  hesitation  in  saying  that  this  qneation  was  a  most 
important  one,  and  should  he  dealt  with  in  a  roost  cautions  manner.  [Hear,  hear.] 
Under  all  the  oircumstauces  of  the  case  it  would  be  well  if,  at  this  present  time,  the  House 
did  not  go  as  fully  into  thediscussiniiof  the  various  matters  and  alleged  facts  ren>ectine 
this  ship  as  would  be  required  in  the  imperial  Parliament.  The  bouorable  member  hod 
stated  tliat  this  vessel  was  the  Sea  King,  but  what  proof  had  he  (  [Cries  of"  Hear,  bear," 
from  all  porta  of  the  House.!  There  were  tne  newspaper  reports  aud  a  letter 
addressed  to  a  uen'spapor  in  Manchester  that  the  Shenandoah  was  the  Sea  King, 
hnt  the  honorable  member  had  nut  brought  forward  one  single  particle  of  proof  to 
substantiate  anything  that  went  beyond  that.  [Hear,  hear.]  He  said  reports  were 
going  abroad  in  this  city,  and  he  (Mr.  M'CuUoch)  had  heard  it  stated  that  the  remains 
of  tbe  wonls  "8ea  King"  were  to  be  seen  on  the  sides  of  tbe  ship,  but  was  that  any 
evidence  of  the  transfer  which  it  waa  said  bad  taken  place  1    [Rear,  bear,  J    Andev^ 
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if  sach  were  the  case,  it  n 

"  "'rate.    ["Hear,  hear,"  _,  .        .    .  _.  .   ..  ^_ 

ic^  this  qnMtiou.    For  the  last  week  thej  bad  (riren  a  considerable  a 

Qtion  to  it,  desiriDic  to  obseTve  aa  strictly  as  possible  tha  rules  laid  dowi    ... 

Knidance  of  this  and  all  other  colonial  iroYemments,  In  dealing  with  this  vessel  the; 
had  not  onlj  to  consider  the  temiB  of  the  proclamation  referrca  to,  but  also  the  codA- 
dential  instnictione  from  the  home  government ;  and,  moreover,  they  had  had  brought 
before  them  the  case  of  a  f  eaael  in  exactly  the  same  position  as  the  Shenandoah.  All 
the  circnmstanoes  which  ocenrred  with  regard  to  this  other  vessel  were  in  the  [>na8es- 
(don  of  the  government  and  woold  be  wei);hed  in  connection  with  the  present  matter, 
but  he  believed  the  govemmant  would  not  be  at  all  Jnatitted  in  treating  this  vessel  as 
a  pirate.  [Cheers.]  While  insistlnff  aa  a  matter  of  course  that  strict  neutrality  sbonld 
be  maintained  aa  far  as  possible,  he  woald  observe  that  the  vessel  had  only  been 
allowed  to  remain  In  port  so  long  as  was  necessary  for  taking  on  board  the  supplies 
necessary  for  the  support  of  her  crew  aud  to  oomplete  repairs  which  were  necessary  to 
allow  the  ship  tii  go  to  sea.  Beyond  this  the  government  wonld  not  move  in  the  mat- 
ter.   ["  Hear,  bear,"  and  cheers.] 

Ur.  BsRRT,  before  the  dlscnssion  closed,  wished  to  say  that  he  had  omitted  a 
good  deal  of  what  might  be  brooght  forward,  being  in  ex^tation  ttiat  his  state- 
ment would  not  have  been  denied.  He  would  like,  to  make  his  case  complete,  to  read, 
for  the  information  of  the  chief  secretary,  a  deposttioQ  given  in  his  presence  that  day 
byoneofth6pa8seuger9,alady,  taken  by  this  vessel.  {Criesof"  Order,"  and  "No,  no."l 
If  the  matter  was  u  the  importance  stated,  any  information  given  to  the  government 
odfht  to  be  freely  availed  of  by  them.  It  was  only  a  short  deposition,  and  would  not 
take  long  to  read. 
Hr.  HiaiKBOTBAM  objected  to  the   course  now  taken.    This  was  not  the  proper 

£lace  or  time  [cheers]  for  the  honorable  member  to  read  a  document  that  might,  per- 
aps,  provoke  discnssion  as  to  its  volno  and  effect.  If  it  was  considered  at  all,  it  should 
be  considered  by  the  government  in  private. 

Mr.  O'Shuiassy  wished,  on  the  point  of  order,  t<i  speak  to  the  statement  made  that 
this  vessel  was  taken  by  force  at  sea,  and  against  the  consent  of  the  owners. 

Uc.  Berbt.  I  did  not  say  so. 

Mr,  O'Shanasby  woold,  however,  point  out  that,  in  that  case,  the  owners  would 
have  applied  to  the  British  government,  who  were  the  proper  authorities,  and  not  the 
coloni^  government.  If  this  vessel  were  not  taken  by  force,  but  sold,  then  the  charge 
of  piracy  fell  to  the  ground.  He  (Mr.  O'Shanasay)  concurred  in  what  had  fallen  from 
the  honorable  attorney  general,  that  an  ex  parte  statement  ought  not  to  he  received  in 
that  House.  It  was  only  fair  to  all  parties  that  no  favor  should  he  shown  either  on 
one  side  or  the  other.  What  did  the  French  government  do  in  respect  to  the  Alabama  t 
They  gave  her  permission  several  times  to  r^t,  and  the  Florida  remained  in  one  of  her 
ports  for  months.  Why,  then,  should  this  colony  refuse  1«  do  to  a  vessel  that  came 
here  that  which  other  powers  were  willing  to  do,  and  this  with  experience  Iki  goide 
themt  The  honorable  member  might  sa  well  have  let  this  matter  alone.  [Cueera 
from  all  parts  of  the  house.] 

Mr.  'Laimk  said  it  strucktiim  that  the  Honse  was  wrong  to  discuss  the  matter.  His 
excellency  the  goveruur  was  the  roprosentative  uf  her  M^esty,  aud  be  aloue  had  full 
powers  to  deal  with  this  matter,  [Hear,  hear.]  He  (Mr.  Lalor)  did  not  know  the  law 
of  the  case,  but  l>elieved  the  governor  alone  comd  deal  with  a  vessel  belonging  to  a  for- 
eign power.  He  protested  against  a  discussion  which  was  ua&ir  to  all  parties,  and 
might  compel  bonurable  members  to  take  sides.  He  hoped  the  matter  would  not  be 
pressed  further,  noless  full  notice  was  given,  and  then  both  sides  could  be  heard.  At 
the  same  time,  ne  might  mention  that  he  took  aview  altogether  oppose^  to  that  of  the 
honorable  member  for  Cullingwood.    [Cheers.] 

The  matter  then  dropped. 


fFram  the  Herald  of  Junoij  Tr,  IMS,] 
THE  CONFEDERATE  CRDISER  SHENAHDOJJi. 

In  yesterday's  pablication  we  gave  all  the  particulars  then  obtainable  reapeoting  the 
confederate  war  steamer  Shenandoah,  which  arrived  in  Hobson's  Bay  on  WednMday 
afternoon.  A  personal  visit  to  the  vessel  yesterday  has  enabled  us  to  largely  increase 
oar  stock  of  information  on  the  subject,  and  the  result  of  onr  inquiries  we  new  place 
before  our  readers.  Previously,  however,  we  direct  their  attention  to  the  two  accom- 
panying paragtaphs,  the  contents  of  which  throw  a  light  on  the  history  of  tbia  now 
successor  of  the  Alabama.  They  are  from  the  Home  News  and  the  Index,  and  olthongh 
apparently  referring  to  different  vessels,  really  have  reference  to  the  same,  for  it  noiw 
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»ppe«n  that  the  Sea  King  of  the  Home  Neira  ia  the  Shenuidoatk  of  tlie  Index,    ^ba 
VBt-named  joamal  in  its  pablicatiou  of  the  S6Ui  of  November  Ufa : 

"A  few  weeks  ago,  the  deputuTB  from  Liverpool  took  place  of  A  eteamer  aaQed  tha 
liBDrel,  with  ahont  one  bqadred  men  on  board,  maiif  of  wboni  had  aerved  with  Captidn 
Semmea.  It  waa  alao  aaaertcd  that  Cftptain  Se^umea  was  himaclf  on  boaird.  A  diapateh  , 
lately  received  in  Liveipool  from  Madeira  is  to  the  eSect  thSit  the  Lanrel  had  been 
lying  in  FuQcfaal  Bay  for  several  daya  previooa  to  the  ITth  of  October,  and  eu-ty  on  the 
morning  of  that  dayabe  Hteamed  ont  to  aeaandmet  a  large  acrew  ateainer,  (imdeiatood 
to  be  tbe  new  Alabama,)  on  board  of  which  were  transferred  the  crew  of  the  Laurel 
and  cargo,  conaisting  of  gnna,  ammunition,  ii4s.  The  screw  steamer  then  made  for  the 
direction  of  Beminda.  [The  name  of  the  latter  vessel  is  said  to  be  thu  Soa  King,  l^SOO 
tons,  which  recently  cleared  oat  of  the  East  India  dock  for  Bombay,  bnt  nhoae  real 
destination  waa  Madeira.  It  is  alleged  that  she  has  since  ran  on  a  rock,  and  it  ie  feM«d 
will  become  a  total  wreck.  1" 

The  Index,  a  jonmal  pnbliahed  in  London,  in  tiie  iuteteat  of  tlie  MatbeFa  <wii&da«cy, 
haa  the  following  in  its  issne  of  the  19th  of  the  same  month : 

"A  neie  eonfedtraU  cmiter. — We  hare  mnch  pleasnrein  being  able  to  state  tb*t,  almoat 
at  the  same  time  when  the  Florida  waa  treacherously  seized  in  Bohia  harbor,  the  con- 
federate flag  was  hoisted  on  anew  cruiser  at  least  the  eqnal  of  the  Florida  in  armament, 
apeed,  and  general  efBciency.  The  Shenandoah  atarta  nprai  her  career  with  every 
prospect  of  emulating  the  fame  of  her  predeoesaor*.  She  is  commanded  by  Lienteoant 
Waddell,  Confederate  Statea  navy,  and  a  gallant  staff  of  ofBceia.  Having  received  her 
crew  and  armament — everything,  in  fact,  that  conatitutea  her  a  belligei^t 
the  high  seas,  fur  beyond  any  neutral  juriadiction,  there  can  fbrtnuately  be  s 
of  accusin);  her  of  auy  violalion  of  municipal  lawa  or  international  obligatioii 
evident  that  federal  commerce  is  balked  of  the  expected  reward  of  the  miuderons  out- 
rage in  Bahia ;  for  already  the  telegraph  has  advised  os  of  the  doings  of  no  leas  than 
three  coufederate  orniaem,  the  Taliabaasce,  the  Chickamauga,  and  Ute  Oluatee,  all  of 
which  have  recently  isaned  Jrora  their  own  porta  and  are  busy  at  work  avenging  the 
Florida's  fate.  To  thia  formidable  list  of  nbiquitoui  enemiee  the  New  Tork  Chamber 
of  ComiueTco  must  now  add  a  fourth ;  and  confederate  aympathizeta,  paiaphraaing  the 
familiar  'Le  roi  eet  mort — vive  le  roi!'  may  exnltiugly  exclaim,  The  Flariaa  ia  gone — 
long  live  the  Shenandoah  ["' 

Urom  adl  own  reporter.) 

The  arrival  of  a  Ycasel  of  war  belonging  to  the  Confederate  Statea  of  America  in 
Hobeon't  Bay  cansed  no  little  excitement  in  the  city  yesterday,  and  the  object  of  the 
Btranji^er'B  viait  waa  actively  canvassed  on  every  sitfe.  We  mentioned  yesterday  that 
Captain  Waddell,  the  commander  of  the  Shenandoah,  immediately  on  hia  arrival  die- 

Batched  one  of  bla  officers  to  Toorak  to  report  that  the  vessel  had  entered  the  bay,  and 
int,  under  the  royal  proclamation  of  neutrality,  he  reqneated  permission  to  remain  in 
theaa  -waters  for  a  short  period  for  the  purpose  of  coaling,  provisioning,  and  effecting 
certain  neceaaary  repairs  to  themachinery.  As  amattcr  of  courtesy,  until  his  excellencrt 
re^Iy  was  received  to  the  request,  the  captaiu  declined  to  allow  any  peraon  to  visit  bis 
ahip,  neither  would  he  permit  any  communication  with  the  shore.  The  nomerons  boat- 
ing iiartiea  which  hovered  around  the  ahip  yesterday  morning  were  politely  informed 
of  this  determination,  and  they  were  forced  to  content  themaelves  with  sailing  round 
the  vessel,  and  soratinizing  her  exterior.  Li  the  meanwhile  a  meeting  of  the  execu- 
tive council  waa  colled,  ana  the  desire  of  Captain  Waddell  waa  fully  discussed.  Accord- 
ing to  international  maritime  law,  as  expreaaed  in  a  dispatch  (n>m  Earl  Bussell,  the 
secretory  of  state  for  foreign  affairs,  and  dated  Slat  of  January,  1362,  published  in  the 
government  gazette  on  the  24th  of  April  in  the  same  year,  it  is  laid  dovm  that  vesaela 
of  war  belonging  to  a  belligerent  power  are  not  allowed  to  enter  a  neutral  port  unless 
they  require  supplies,  coal,  &a.,  or  need  repairs,  and  they  must  comply  with  the  follow- 
ing conditions:  They  mnst  take  in  their  necessary  supplies  as  soon  as  they  can,  as  much 
coal  only  as  will  enable  them  to  get  to  the  nearest  port  in  their  own  oounlfy  or  to  the 
next  port  of  destination,  and  then  leave  the  neutral  port  of  refuge  as  soon  as  poaaibla. 
Captain  Waddell  waa  in  want  of  coals  and  provisions,  and  required  a  new  band  to  the 
propeller  shaft  of  the  screw.  Under  these  circumstances  the  requested  pennismon  was 
granted,  bnt  it  was  not  until  between  three  and  four  o'clock  in  the  day  that  the  intention 
waa  made  known  on  board.  The  excitement  which  prevailed  in  town  waa  very  great,  and 
the  desire  to  get  on  board  was  heightened  by  the  belief,  which  was  pratty  generally 
entertained,  that  the  renowned  Captain  Semmes,  of  Sumter  and  Alabama  celebrity, 
waa  on  board,  if  not  actually  in  command.  We  can,  however,  give  the  aasorance  that 
the  gallant  officer  mentioned  is  not  in  the  ship,  but  that  some  of  the  officers  and  Ave 


X  of  the  men  who  served  with  him  in  hia  voyagea  in  both  the  Sumter  and  Alabama 
low  serving  with  Captain  Waddbll  in  the  Shenandoah.    From  early  morning  the 

■'  -' ■- ^-^  ■--  "  -  "-■----'-  " " '-  Bandridge  was  vr — 

wel&om  ttteend 

A.(.K>'^IC 


crowd  of  persons  who  proceeded  by  the  Hol>son'B  Bay  railway  to  Sandridge  was  very 
large.    Many  contented  themselves  with  an  observation  of  toe  vewel  ttota  tite  end  M 
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the  pier.  The  white  flog  iritli  the  thirteen  etan  placed  diagoii»Uy  in  one  corner,  xrith 
the  old  bbttle-flag  ot  the  fore,  being  easily  discernible  from  the  peak,  affbnJed  n  clear 
indication  of  the  whereabouts  of  the  con&diimte  cmiser.  Others,  notwithstanding 
the  warning  conveyed  to  tbem  that  they  would  not  be  permitted  to  set  foot  on  the 
decks  until  the  intentions  of  the  government  were  made  known,  nevertheless  cruised 
around  the  veaael  and  endeavored  by  personal  observation  to  ascertain  whether  she 
woe  not  identical  with  the  Bea  King,  of  which  information  had  already  been  received, 
^ese  observers  were  rewarded  for  their  pains  in  Bscertaining  tome  clue  to  the  apparent 
mystery  by  the  partial  obliteration  of  the  three  remaining  letters  of  the  last  word  of 
the  former  name  on  the  trail-board.  However.  Captain  Waddell  flndlng  bow  anxious 
the  people  of  Uelboume  were  to  Inspect  his  ship,  at  length  permitted  visitors  to  oome 
on  board.  On  this  announcement  being  made  known,  hnndreds  of  persona  availed 
theniMlves  of  the  accorded  privilege.  Every  licensed  boat  was  made  available  for  the 
■ervice,  and  two  or  three  steamers  crowded  with  passengers  plied  between  the  Sand- 
Tidge  pier  and  the  war  vessel  in  the  bay.  The  visitors  were  most  conrteously  received 
bv  the  oFBcets,  wbo  afforded  any  information  requested  of  tbem,  and  oo  the  depahnra 
of  Cftoh  SQCceesive  party  the  welcome  they  bad  received  was  acknowledged  by  three 
cheers.  A  tolerably  stiff  breeze  was  WowIhk  in  from  the  south,  and  a  small  whale 
boat  in  rounding  to  at  the  stern  of  the  veaael  was  caught  by  the  wind  and  capsised. 
A  lady  and  two  ^ntlemea  who  wore  in  the  boat  were  thrown  into  the  water.  Some 
alarm  was  created  by  this  nnlooked-tbr  catastropbe.  The  lady  clang  to  the  edge  of 
the  boat  most  oonragenusly,  and  the  whole  three  wer«  speedily  resoQod  without  suffer- 
InKanytbing  farther  than  a  rather  nnpleasant  immersiun. 

The  Shenandoah  has  brought  eleven  prisoners  to  this  port,  including  Mrs.  Nichols, 
the  wife  of  Captain  Nichols,  and  the  stewardess  of  the  Delphine,  last  captored.  They 
all  went  on  shore  yesterday  luoming.    At  sea  the  prisoners  were  kept  in  irons  at  night, 


by  any  of  the  prisoners.  The  officers  of  the  confederate  ship  visited  the  city  yeeter- 
diiy  and  inspected  the  differKut  public  places,  inclnding  the  legislative  assembly. 

The  Shenandoah,  one  of  the  latert  adjuncts  to  the  confederate  navy,  is  a  vessel  of 
1,160  tone  English  register,  and  about  1,400  AmericBU.  Sbe  was  bnilt  in  the  Clyde  a 
abort  time  ago,  and  having  t>ecome  the  property  of  the  confsderate  government,  sailed 
from  the  East  India  docks  for  Madeira.  Her  appearance  is  that  ot  a  merchant  clipper, 
and  were  it  not  that  the  muzzle  of  four  guns  peered  from  the  ports  of  her  broadaidee, 
no  one  would  ever  think  of  taking  ber  for  a  man-of-war.  Her  length  and  general 
baild  would  atoncoindicat«  her  asljeingafastsailor,  and  we  are  informed  that  her  aver- 
age is  thirteen  knots;  while  nnder  reefed  canvas  she  has  ft«qnently  gone  at  the  speed  of 
eleven  knots.  The  upper  deck  of  the  Shenandoah  presents  no  eitraordinary  features. 
Her  armament  consists  of  eight  guns.  Forward  there  are  two  thirty-two  pooud  on, 
rifled  Wbirworth's;  amidships,  four  sixty-eigbt  pounders,  smooth-bore ;  and  alt,  two 
small  twelve  ponnders.  The  'twoen-decks  are  very  lofty,  being  about  eight  feet  in 
height.  The  space  is  kept  clear,  and  with  the  exception  of  a  small  table  and  two  or 
three  cushioned  forma,  nothing  obstructs  the  center  of  this  deck.  Even  the  hammocks 
ot  the  crew  are  stowed  out  of  reach,  and  all  the  furniture  and  effects  visible  are  a  few 
neat-Iookmg  trunka,  which,  from  their  appearance,  seom  to  have  been  taken  from 
Mme  priie  vessel.  The  cabin  is  the  ordinary  saloon  of  a  merchant  ship.  The  state- 
rooms, two  good-sized  apartments,  are  occupied  by  Captain  Wiiddell.  Nearly  all  the 
ftlmiture  they  contain  has  been  picked  up  on  tbe  cruise,  a  sofa  from  one  prize,  a  chair 
from  another',  and  so  on  with  all  the  articles.  The  saloon  Is  the  wardroom  for  the  offl. 
cere,  and  their  sleeping  rooma  are  ranged  on  either  side  uf  the  cabin.  They,  too.  have 
been  fitted  up  in  tbe  same  manner  as  tbe  commaudar's. 

Having  said  so  mncb  about  the  veesel,  we  now  turn  to  the  crew.  Tbe  commisBioned 
officers  number  about  twenty,  a  very  large  proportion  considering  the  amallness  of  the 
«Tew.  The  ofHcers  wear  a  gray  uniform  with  gold  facings,  and  Captain  Waddell  wears 
two  gold  bands  around  tbe  sleeves,  denoting  his  rank,  after  the  fashion  of  tbe  officers 
of  the  British  navy.  Captain  Waddell,  whose  personal  appearance  is  highly  prepossess- 
ing, is  a  thorough  sailor.  He  has  been  twenty-three  years  in  tbe  American  na^,  and 
on  tbe  commencement  of  hostilities  he  proceeded  to  South  Carolina,  to  light  for  his 
Stat«  in  the  cause  of  the  South.  Among  the  nnmber  of  ber  officers  are  three  who  have 
•erved  in  the  Alabama,  and  were  in  ber  when  she  was  sunk  by  tbe  Kearaarge  off  Cher- 
bonrg.  They  are  Mr.  Bnllock,  the  msfter,  Ur.  Smith,  tbe  paymaster,  who  was  the 
captain's  clerk,  and  Mr.  O'Brien,  the  engineer,  then  third  assistant  engineer.  The  crew 
ve  seventy-flve  in  nnmber.  and  comprise  natives  of  nearly  every  country  in  Europe 
ftnd  one  or  two  negroee,  but  the  mijority  are  British  subjects.  On  ordinary  service 
they  wear  a  rough,  grayish-brown  unifbrm  dress.  A  very  large  number  of  the  men 
have  Joined  since  leaving  the  port  of  departure,  and  have  been  captured  In  the  prizes. 
They  are  a  happy  and  apparently  well- con  tented  lot,  express  great  coafideuce  in  their 
commander,  and  are  well  pleased  with  the  service  in  which  they  are  engaged. 

We  now  proceed  to  give  some  account  of  the  Shenandoah  from  the  time  of  her  set- 
ting ODt  on  bei  present  cmise,  some  three  months  ago.    On  tbe  8th  of  October,  1864,  a 
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■mall  p>rl7  left  Liver7>ool  in  *  itewner  called  the  LAnml,  and  on  the  14tbof  the  same 
nontb  Bjnved  at  Fnncbal,^e  capitalof  the  island  of  Madeira.  There  the  was  regarded 
aa  a  thoToa|{h  blockade  nuiner  in  the  confedu'ate  service,  but  tbe  men  were  not 
allowed  to  go  on  ■hi>re.  Sume  short  time  previous  to  the  arrival  of  the  liMirel  SOUM 
Polish  paaBengors  bad  visited  the  island,  and  quitted  forKetting  the  hotel  aeeonnti 
thej  left  behioil  them,  and  the  inhabitauta  were  made  to  believe  that  the  crew  of  the 
Laorel  were  men  belonging  to  the  same  nation,  tati  argent,  ao  that  their  precence  on 
shore  wae  not  mnch  cared  about,  at  least  b;  the  hotel-keepeia.  Oa  the  18th  of  October 
a  vessel  entered  the  harbor  and  steamed  up  to  the  east  side  cloee  alongside  the  Ijui- 
EeL  This  veaeel  waa  the  steamer  now  in  Eobson's  Bay.  She  bad  arrived  from  liondon, 
liaTJng  been  purchased  there  for  £45,000,  and  the  crew,  or  part  of  them,  of  the  small 
•teamer,  having  been  transferred  on  board  the  DewpaiohMe,aheqDitted  the  harbor,  and 
wb«i  far  beyond  the  Jurisdiction  of  Portugal  the  confederate  flag  was  hoisted,  and 
Uie  vessel  was  ohristened  the  Shenandoah.    Kot  a  box  bad  been  opened  np  to  this 


Tiia  crew  at  this  time  only  counted  of  tweu^-thiee  offloers  and  men,  a  vei^  small 
complement  indeed  for  a  vessel  of  this  size.  Anei  dedactinc  the  nnmber  required  fi>r 
the  engiueer's  department,  stewards,  &c.,  only  ten  lemained  for  working  the  veasel,  ox 
five  in  a  watch.  At  the  outset  all  was  contusion,  bat  the  officers  stripped  off  their 
jackets  and  assisted  tbe  men.  Tbe  plan  adopted  was  to  steam  hy  day  and  sail  by 
night.  Captain  Waddell  at  unee  kept  out  in  tbe  ocean,  always  out  of  sight  of  land. 
On  the  29th  of  October,  in  latitude  16°  iT  N.,  longitads  26°  43'  W.,  when  the  Shenan- 
doah had  only  been  out  ton  days,  tbe  word  was  passed  that  a  vessel  was  in  sight.  The 
TOjalswere  set,  and  tbe  cruiser  bore  down  in  chase  with  the  EngUsh  colors  flying. 
The  stranger  hoisted  the  American  flag,  and  a  gun  tired  across  his  bows  brought  him 
to.    Tbe  veesel,  which  waa  taken  as  a  prize,  proved  to  be  the  bark  Alissa,  Captain  Sta- 

C'  a,  with  a  cargo  of  railway  iron,  bonud  for  Buenos  Ajres,  and  from  thence  to  Alcyab 
rice.  The  mastor  and  mate,  with  a  crew  of  ten  men,  were  transferred  to  the  8hon- 
■ndoafa,  and  eight  of  tbe  men  immediately  joined  tbe  confederate  service.  The  caivo 
was  valued  at  136,000.  and  the  bark,  which  was  scuttled,  at  |50,000.  The  crew  of  &i 
confederate  hod  now  Deen  increaJMd  to  twenty-nine  men  before  the  mast,  and  the  ship 
was  consequently  bettor  worked.  On  the  5th  of  November,  at  daylight,  in  latitude 
7°  36'  N.,  longitude  ST°  49'  W.,  the  cruiser  got  nnder  steam  and  proceeded  in  chase  of 
a  schooner,  which  was  reached  at  7.30  a.  m.  She  proved  to  be  the  Charter  Oak,  400 
tons,  from  Boston,  boond  to  San  Francisoo,  with  an  assorted  cargo.  The  crew  having 
been  removed,  she  was  bnmt.  The  schooner  was  valued  at  (32,000.  Captoin  Gilmao, 
hiB  wife,  and  her  sister,  were  taken  on  board  the  cruiser.  Tbe  last  named  was  the 
widow  of  a  corporal  in  the  federal  aimy  who  was  killed  at  Harper's  Ferry.  Captain 
Waddell  gave  her  bis  own  cabin,  and  the  whole  party  were  well  treat«>d.  Pnvat« 
property  was  respected,  bnt  a  sum  of  $200  was  taken  from  Captain  Oilman  and  given 
to  bis  wife  as  a  present  from  the  oonfederato  government,  on  the  condition,  which  ahe 
promised  to  comply  with,  that  she  was  not  to  give  it  to  her  hnsband.  A  quuitity  of  pi^ 
served  tomatoes  (about  2,000  pounds  weight)  was  taken,  and  the  ship's  company  bave 
since  l>eeD  living  npon  tomatoes.  On  tbe  7th  November,  two  days  afterward,  in  lati- 
tude 6°  Sff  N.,  and  longitude  27°  6'  W.,  the  bark  D.  Godfrey,  bound  frran  Boston  to 
Valparaiso,  was  foUen  in  with.  Her  cargo  cousisted  of  400  barrels  of  beef.  Her  craw 
oonaiBted  of  twelve  men,  nine  of  whom,  volunteered  to  Join  the  southern  service.  The 
Teasel  was  bnmt  and  the  cargo  destroyed.  On  the  9th  of  November  a  Danish  brig  waa 
communicated  with,  and  the  master  consented  to  take  Captain  Staples  and  Hulett, 
with  four  mates  and  two  men  who  bad  been  captured,  in  consideration  of  receiving 
from  Captain  Waddell  a  chronometer,  a  barrel  of  beef,  and  a  barrel  of  bread.    The 

frisoDers  were  transferred,  and  the  brig  departed  on  her  way  to  Hio  Janeiro.  On  the 
Dth  of  November,  at  daylight,  in  latitude  4°  20'  N.  and  longitude  S6°  39*  W.,  the 
brig  Susan  of  New  York,  Captain  Hansea,  was  captured,  with  a  cargo  of  Cardiff  coal. 
She  was  scuttled,  and  two  seamen  and  aboyweresbipped.  Tbe  master  himself  wanted 
to  volunteer,  but  be  was  not  pressed.  When  the  Susan  sank,  at  10.30  a.  m.,  she  went 
down  bow  flrtt,  and  the  main  truck  sank  while  the  stem  was  above  tbe  surface  of  the 
water.  On  the  mh  of  November,  in  latitude  2°  N.  and  longitude  28°  W.,  tbe  clipper 
ship  Kato  Prince,  of  Portsmouth,  New  Hampshire,  was  seen.  She  was  observed  in  the 
evening  from  the  masthead  ou  the  port  beam,  and  the  course  of  tbe  Sbenandoob  was 
changed  so  asto  cut  her  off.  All  the  prisoners,  some  Sft«eii  in  number,  were  transfer- 
red to  this  vessel,  which  was  bound  to  Babla  with  1, 700  tons  of  coal.  The  cargo  waa 
sworn  to  be  KQ^lish,  and  Captain  Waddell  bonded  the  ship  for  (40,000.  Captain  Sib- 
ley, tbe  master,  in  return  sent  to  the  cruiser  two  barrels  of  potatoes.  On  tbe  same  day 
and  ii|  tbe  same  latitude,  tbe  bark  Adelaide,  of  Baltimore,  Ixinnd  to  the  river  Plat^ 
hove  in  sight.  She  had  aneutral  cargo  on  board,  and  the  vessel  was  bonded  for  $23,000. 
On  tbe  day  following,  in  latitude  1°  40'  N.,  longitude  28°  24'  W.,  tbe  schooner  Liziie 
M.  Stocey,  of  Boston,  bound  for  Iloooluln,  Sandwich  Islands,  with  an  asauted  cargo, 
was  captnred  and  burnt.    Her  crew,  threo  in  number,  Tolonteeied  fbr  tbe  swvioa. 
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Amon^  the  nnmbw  waa  a  BAltimore  negro  named  Charies,  wbo,  ainKolarly  enongh, 
Teoogniz«d  another  negro,  named  John,  oantnred  In  the  D.  Godfrey.  The  two  niggets 
had  lodged  in  the  same  honae,  ^pped  in  diffeieiit  Tessele,  and  were  afterward  oaptared 
by  the  same  cmiaer  within  a  few  daya  of  each  other.  About  this  time  Captain  Wad- 
del  obeerred  a  Teaael  in  diotreBS,  with  her  malumaat  cnt  away.  Slie  wonld  not  make 
any  signal,  and  although  then)  were  Ave  veseels  around  she  would  not  notice  any  of 
them.  On  the  34th  of  November  the  Shenandoah  started  in  chase  of  the  ship  Rubens, 
of  {Itockholm,  bound  to  the  Cape  of  Qood  Hope,  but  did  not  succeed  in  coming  up  to 
her.  This  was  in  latitude  34°  44'  8.,  lou^tude  31°  36' W.  She  also  showed  colors 
to  an  English  ship  on  the  same  day.  On  the  4th  Deoembei,  in  latitude  34°  47'  S.,  lon- 
gitude It^  Siy  W.,  the  whaling  bau  Edward  was  captured,  and  burnt  after  the  stores 
bad  been  removed.  One  seaman  waa  shipped,  but  tlie  remainder,  conHiating  of  Portu- 
guese, were  not  pressed.  They  were  afterwards  landed,  with  other  prisoners,  at  Tris- 
tan d'Acnnha,  on  the  27th  of  December.  Captain  Waddell  here  bought  some  beef  and 
sheep,  and  in  return  gave  the  inhabitants  sixty  day's  salt  proviBJons.  The  lost  capture 
was  made  on  the  29tb  of  December,  in  latitude  39°  10'  S.,  longitude  G9°  E.,  the  bark 
Detphine,  Captain  Niohols,  bound  for  A^ab  tj:am  Loudon  for  a  load  of  rice.  She  had 
on  board  about  300  tons  of  cargo.    The  vessel  was  burnt,  and  the  crew,  ciKht  in  nnm- 


greatest  interest.    Everything  wortii  having  was  flist  taken  from  the  prises,  and  the 
hatches,  after  being  Ulled  with  straw  and  tar,  were  set  alight. 
Althongh  the  orcGnary  dress  of  the  confederate  service  appears  to  be  a  dark  brown, 


■a  habited  iu  various  costumes,  as  occasion  requires.  At  o 
with  stare  and  stripes  flying,  bore  down  upon  a  vessel,  and  in  answer  to  the  usual  hail, 
announced  herself  as  a  federal  man-of-war,  but  the  stranger  replied  by  hoisting  Danish 
colors.  Snnday  has  always  been  strictly  kept  on  board,  and  on  that  day  no  manner  of 
work  further  tiian  that  actually  required  for  working  the  vessel  has  been  accomphshed. 
From  the  latitude  of  tlie  Cape  the  Sbenandoah  baa  oome  direct  under  sail  to  this  coast 
without  calling  at  any  place.  Captain  Waddel  requires  to  remain  in  this  port  a  few 
days  in  order  to  repair  the  vessel's  machinery,  and  as  anoaraestofhiaiutention,  Messrs. 
Langlands  &  Co.  have  been  engaged  to  effect  the  necessary  repairs.  Captain  Nichols, 
of  the  bark  Delphine,  states  that  when  his  ship  was  boarded  the  papers  were  examined, 


and,  l)eing  found  American,  were  taken  possession  of,  with  the  nautical  ii 
and  the  provisions  which  were  required,  before  the  ahip  waa  burnt.  T. 
taken  oET  consisted  of  the  captain,  eleven  men,  and  a  ateward :  also  Urs.  Nichols  and 


child.  Several  ships  were  hailed,  but  tbey  all  showed  English  colors.  The  papers  of 
the  Nimrod,  formerly  the  Saneho  Pauxa,  bound  to  Adelai^,  were  Investigated.  We 
understand  there  is  a  nephew  of  Qeneral  Lee,  Mr.  Sydney  Smith  Lee,  on  board  the  con- 
federate ship.    In  conoluaion,  we  may  mention  ttiat  Captain  Waddell  has  most  courte- 

— 'y  thrown  his  vessel  open  to  the  inspection  of  '^-  — """"   "~^  ■^■---  -■ -• 

Q.  boats  ply  to  and  fro  at  all  hours  of  the  day. 


(Fnnn  a  Uslbonme  psper.  dated  Tebraaiy  IS,  1BII9.] 

SBLCTRB  OF  TBS  SHENANDOAB, 

Qreat  excitement  prevailed  in  town  yesterday  relative  to  the  alleged  seizure  of  the 
Shenandoah  by  the  Victorian  government]  and  it  was  stated  by  manypeisons  that  the 
ffovemment  had  overstepped  Uieir  powers  in  making  such  a  seizure.  It  will  be  seen, 
however,  that  no  scdcure  at  all  was  made,  and  that  the  authorities  merely  restrained 
British  Bubjects  from  assisting  in  repairing  the  vessel  until  the  neutrality  regulations 
had  been  observed.    Taking  ap  the  narrative  of  events  at  the  pointsTeached  in  onr 

Saterday's  issue,  we  may  remark  that  the  surmise  was  correct  that  an  attempt  wonld 
made  to  launch  the  Bnenaudoah  yesterday  morning.  At  about  a  quarter  to  five  a. 
m.  the  ateam-tug  Black  Eagle  was  seen  approaching  the  slip,  and  when  witbin  bailing 
distance  was  challenged  by  the  sentries  who  were  stationed  on  the  piers  on  either  side. 
The  reply  to  the  chaUenge  was  that  the  tn^  bad  been  engaged  to  come  at  that  hour 
for  the  pniTose  of  towing  out  the  Shenandoah.  The  master  of  the  tug  was  forbidden 
to  approach  any  nearer,  and,  after  some  parleying,  he  steamed  out  again. 

At  three  o'clock  yesterday  afternoon  Mr,  Snpenntendent  Lyttlcton,  who  bad  been  to 
Melbourne  for  instructions,  returned  to  Williamstown,  and,  in  acoordance  witb  an 
order  which  he  bad  brought  from  the  governor,  withdrew  the  police  who  had  been  put 
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in  ohkTKB  oftbe  Sbenandoah.  A  oonnderable  nnmber  of  people  had  crc—cd  oTer  from 
BanAiia^  in  expeotatiDii  of  wme  eenuitloaal  eceue,  bat  the  kSalr  poaHed  off  ver; 
qniettv.  Therepsira  of  the  veesel  are  non  completed,  and,  when  she  has  token  in  some 
cokl,  ehe  will  be  ready  to  proceed  to  tea. 

From  the  miniaterial  eiplon&tion  f^veu  below,  and  which  waa  made  in  tbe  honae 
yeeterday ,  it  will  be  seen  that  fonr  men — Britieh  snbjects— were  arrested  on  Tneaday 
eTening,  upon  leaving  the  Bhenanddah,  and  that  one  of  these  was  the  man  Charlie,  for 
whom  the  warrant  had  been  iaaneil.  When  arrested,  the;  gave  their  names  as  Ja^ea 
Davisou,  Franlclyn  Qlorer,  Uaoktnui,  and  WaliosleT.  They  were  bnini^t  up  b^r« 
Mr.  Call,  P.  U.,  this  morning,  and  shortlj'  examined ;  bnt,  ae  Ilr.  Call  had  to  attmd 
the  police  conrt  at  Footsoraj,  he  a^joanied  the  inquiry  until  the  following  morning. 


TBS   UnfUTSKIU.  STATZUSMT  IM  THB  A 

At  soon  as  the  speaker  had  taken  the  diair  in  tlie  legislative  assembly  ysctei- 

Mr.  O'Shamasst  rose  and  said :  Seeing  the  honorable  the  ohief  secretar;  in  bis  l^aee, 
I  would  wish  to  ask  him,  without  notice,  if  he  would  be  good  euongh  to  lay  on  tbe 
table  a  copy  of  the  correspondence  that  has  passed  between  tbe  govemment  and  tbe 
commander  of  the  confederate  steamer  Shenandoah  since  ber  arrival  in  this  port. 

Ur.  M'CllLU>CB  said :  I  cannot  at  present  consent  to  laj  tbe  correspondenoe  on  tbe 
tabic  of  the  house,  as  it  would  be  undesirable  to  do  so.  If  tbe  honorable  member 
wishes  infarmation  as  to  what  has  been  done  with  tbe  ship,  I  have  no  objeoUoa  to 
make  a  ceneral  statement  on  the  subject. 

Hr.  O'Shakasst.  My  reason  for  aslnng  that  the  coTreapoDdenee  should  be  laid  on  the 
table  is  that  honorable  meml>ers,  and  also  the  people  of  the  country  generally,  should 
know  exactly  what  has  been  done.  In  a  geueral  statenkent  the  infonnalaon  is  not  so  cor- 
rect ;  but  I  do  not  mean  that  it  is  intentionally  so.  If  thus  are  any  reasons  for  with- 
holding the  correspondenoe,  I  would  not  press  for  it. 

Mr.  H'CDiioCH.  This  correspoudeucA  passed  between  his  excellency  the  goTemor  and 
the  commander  of  the  Bhenandoah.  It  was  not  with  the  government.  As  honorable 
members  are  aware,  this  vessel  arrived  in  the  bay  some  three  weeks  ago.  The  captain 
at  once  put  himself  in  communication  with  his  excellency,  and  asked  that  he  might  be 
permitted  to  have  certain  repairs  made,  and  to  obtain  such  supplies  as  were  necesaary 
to  enable  liim  again  to  put  to  sea.  The  government  at  once  put  themselves  in  a  po«- 
tion  to  ascertain,  from  all  dispatches  that  bad  been  received,  and  by  giving  the  ftdlrat 
consideration  to  her  Uqjesty's  proclamation,  tbe  course  whicb  shonld  be  pnrsued.  Tbe 
result  wss  that  Captain  Waddell  was  informed  that  he  would  obtain  library  to  make 
all  necessary  repairs  to  enable  his  vessel  again  to  go  to  sea,  and  to  take  in  neceoaaiy 
supplies  of  provisions.  At  the  same  time  his  attention  was  called  to  the  necessity  of  his 
keeping  within  the  strict  terms  of  neutr^ty.  Captain  Waddell  acknowledged  the  act 
of  the  govenuneut,  stating  at  the  same  time  that  he  would  maintain  a  strict  neutrality. 
Some  time  elapsed  and  nothing  was  done,  in  so  far  as  few  repairs  were  being  executed 
on  the  ship.  The  government,  in  order  to  secure  that  a  position  of  strict  neutrality 
was  maintained,  appointed  a  board  to  inquire  and  report  ae  to  nhat  repain  were  nec- 
essary to  render  the  reesel  fit  to  go  to  sea;  not  that  she  shonld  be  so  repaired  as  to 
make  her  letter  fitted  as  a  war  ship,  or  for  the  puipose  for  which  she  was  flttod  ont, 
but  that  ehe  should  only  be  made  fit  to  so  to  sea  &om  tbis  port.  It  was  found  that 
certain  repairs  were  necessary,  and  that  for  the  completion  of  those  repairs  the  vessel 
voald  have  to  be  taken  on  to  the  slip  ^  and  here  I  may  remark  that  it  has  been  stated 
that  this  is  the  government  slip,  but  it  is  nothing  of  the  kind.  In  one  sense  it  is  the 
govemment  slip,  but  in  another  it  is  not,  as  it  has  been  leased  to  a  private  individual. 
The  ship  has  been  on  the  slip  for  several  days.  Within  tbe  last  two  or  three  days 
information  has  been  forwaMed  to  the  government  to  tbe  effect  that  there  were 
certain  parties  concealed  on  board  the  ship— Englishmen,  who  bad  gone  on  board  siaoe 
the  vessel  arrived  in  tbis  port,  and  tbat  with  the  view  of  Joining  the  ship  as  seamen. 
Such  being  contrary  to  tbe  provieions  of  the  foreign  enlistment  act  and  the  proclama- 
tion of  her  Majesty,  the  government  fonnd  they  could  not  shirk  dealing  with  the  matter ; 
and,  as  the  information  was  fnmiabed  on  aw«m  affidavits,  tbe  government  felt  them- 
selves obliged  to  take  immediate  steps  to  asoertain  if  tbe  nentrality  of  the  port  had 
been  violated  J  for,  wbJe  tbe  government  wasboiutd  to  obeerve  stiiot  neutrality  toward 
tbe  vewel,)her  officers  and  crew,  tbey  were  also  bound  to  devutnd  that  Captain  Waddell 
aboald„witb  equal  strictness,  observe  tbe  neotiality  of  the  port.  [Cbeere.!  Well,  a  war- 
nuit  for  tbe  apprehension  of^  an  Englishman  named  Chuley,  a  native  ot  JjaaAoa,  was 
issued  by  the  WiUiamstown  bench.  Tbe  warrant  was  preeented  on  Monday  evening. 
The  captain  was  not  then  on  board,  and  BO  the  warrant  was  presented  to  the  flnt  lieuten- 
ant. That  officer  refnued  to  allow  tbe  inspector  of  police  to  go  on  iKiard  to  asoertain  if 
Charley  was  on  board,  at  the  same  time  giving  him  distJnotly  to  understand  that  there 
was  no  such  person  on  board.  Well,  tbe  government  did  not  wish  at  that  time  to  take 
decided  steps,  as  the  captainwasnot  onlward  when  tbe  iiupeotoi  Ant  visited  UioiUp. 
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The  isspeatoi,  however,  waM  iDstmcitBil  to  go  on  board  ^oin  irlieii  the  capt«ia  was 
there,  lie  went  next  momiiig,  (TdbmIbj  momiug,)  and  met  mth  the  aatae  receptdoii 
irom  CuptMn  Woddell,  who  stated,  od  his  honor  and  laith  as  a  Keutleman  Bad  an 
officer,  that  there  was  no  aacb  person  sa  Charley  on  board.  Well,  the  government  had 
so  manj  distinct  statements  made  to  them  by  persons  resident  in  Melboame  that  there 
was  such  a  person  on  board  that  they  considered  they  were  obliged  aud  bound  in  duty, 
both  to  this  colony  and  to  the  mother  coantry,  to  take  all  proper  steps  to  ascertaiu 
whether  snch  was  the  case  or  not— whether  this  man  was  on  board  or  not.  The  gov- 
ernment havioK  given  a  considerable  amount  of  anxlons  attention  to  all  the  points  on 
the  subject — which  may  yet  tnm  ont  to  be  a  matt«r  of  vary  oousiderable  importaaee — 
came  to  the  conolusiou  that  the  governor  should  Issne  an  order  nndei  the  foreign 
enlistment  act ;  and,  looking  to  the  strong  proofs  we  had  before  na  of  the  violation  of 
the  act,  we  felt  bound  to  issue  orders  to  all  her  Majesty's  soMecta  that  they  should 
lefuse  t«  continue  the  task  of  rep^ring  the  vcmaI,  and  should  not  give  any  aid  in 
launching  the  ship  till  the  government  was  satiBfled  tliat  the  documents  that  had  been 
pnt  in  their  binds,  stating  that  there  were  Englishmen  on  boaid,  were  incorrect.  At  the 
aame  time  a  letter  was  sent  to  Captain  Wad£jl.  calling  his  attention  to  all  the  circnm- 
atances  of  the  c««e,  and  aeluog  him  to  i«conaiaer  his  determination,  pointing  out  to 
him  that  this  wa*  a  violation  of  an  act  of  the  British  Parliament  by  a  British  snttJect, 
and  that  he  onght  to  pnt  the  government  in  position  to  aaowtain  wltether  that  person 
had  been  guUty  of  violating  the  acts  of  thia  country.  His  attention  was  also  called  to 
this  circumstance,  tb^t  it  was  desirable,  for  his  own  sake,  if  those  statements  were  Adse,' 
that  he  shoald  put  the  government  in  a  position  of  being  able  to  prove  that  they  were 
false,  and  of  bringing  the  parties  to  punishment  for  making  such  statements.  This 
letter  was  delivered  to  Captain  Waddell  yesterday  abont  six  o'olock  in  the  afternoon, 
and  the  messenger  waited  far  an  acewer.  At  tea  o'clock  last  evening  a  lett«r  in  reply 
was  forwarded  to  thecommiasiouerof  tradeandcustbms.  Aud  here  he  wished  to  point 
ont  that  Captun  Waddell  kept  the  messenger  waiting  for  four  hours.  [Hear,  bear.] 
The  tetter,  which  was  dat«d  last  night,  was  dispatched  by  Captain  WaddeU  at  ten 
o'olock — at  ten  o'clock  lost  nlgbt.  In  tlds  letter  he  again  reuses  to  allow  the  warrant 
to  be  executed,  or,  rather,  he  states  that  he  did  not  prevent  the  execution  of  the 
warrant  because  it  was  for  a  person  named  Charley,  ana  then  was  no  snch  person  on 
board  the  ship.  [Cries  of  Oht  Ohl]  Be  agMn  repeated  his  statement  that  there  were 
no  parties  on  board  the  ship  hot  tHose  who  were  on  board  when  she  entered  the  bay, 
and  stated  at  the  same  time  that  be  had  observed  Qte  atrieteat  nentrality.  This  letter 
came  into  my  poeession  at  one  o'olock  in  the  morning,  and  at  aeven  o'clock  this  morn- 
ing I  was  informed  that  four  men  last  night  were  detected  leaving  the  vessel  abont 
ten  o'clock  at  night,  or  about  the  time  the  doonment  ftirnished  to  me  was  dispatched. 
These  men  were  in  a  waterman's  boat,  and  the  water  police  endeavored  to  overtake 
them,  but  did  not  succeed  in  doing  so  until  they  airived  at  the  Sandridge  railway 
station.  Well,  on  examination,  we  find  that  those  parties  were  not  on  board  when 
the  ship  came  into  the  port,  bntjoined  htm.  [Cheers.l  They  were  persons  who  ought 
not  to  have  been  allowed  toJoin,andwho  ought  not  to  nave  been  concealed.  [Cheers.l 
We  have  now  discovered  that  oneof  those  four  pereons  who  left  the  ship  at  ten  o'clock 
last  night,  or  about  the  time  tbe  letter  was  dispatched,  was  the  very  man  Charley  for 
whom  tlM  warrant  was  issoed.  [Cheers.]  I  think  the  course  the  government  has 
taken  will  Justify  ns,  not  only  in  mt  estimation  of  the  bouse,  [dieer^]  but  I  am  sare 
it  will  be  admitted  that  the  government  haa  taken  the  proper  eoaise  to  carry  ont  and 
•npport  the  intention  of  the  British  Parliament  in  leapebt  to  the  finelgn  enlistment 
act,  [chews,]  and  tlie  intention  of  the  ^oolamation  of  taer  U^esly  with  respect  to  the 
otwervvice  of  neutrality.  [Cheers.]  There  is  no  donbt  that  this  man  Charley,  for 
whom  tbe  warrant  was  obtained,  and  of  whom  we  were  assured  that  he  was  not  on 
board,  waa  in  the  nniform  of  the  ship — on  various  occasions,  at  all  events.    [Hear, 


my  thing  ct 
colleague, 


Justice,  reminds  me  that  we  have  not  yet  proved  that  this  man  Charley  -n 
nniform  of  tbe  ship ;  but  we  have  the  statement  of  various  parties  that  such  was  the 
case,  and,  as  they  are  to  be  brought  before  the  polioe  court  to-morrow  morning,  I  have 
no  doubt  bnt  fitrther  information  will  be  received  on  the  point.  [Cbeers.T  In  the 
mean  time  the  government  have  obtained  wliat  th^  really  desired  to  obtun  in  the 
fitat  instance,  that  all  partiea  who  Joined  iiM  ^ip  llleg^ly  should  be  removed  from  the 
veaseL  [Cheen.]  That  having  been  done,  we  have  remored  the  suspension  of  leave 
to  her  Majesty's  aul^ects  to  carry  ont  repaira,  and  to  assist  tbe  vessel  off  the  slip. 
[Hear,  hear.l  Captain  WaddeU  will,  of  oonrM,  be  cwdei«d  to  remove  from  this  port  at 
the  very  earUeat  possible  date.     [Cheers.] 

Ur.I^VKY.  Soforas  I  gather  from  the  statement  of  thehonorablethe  chief  secretary. 


aUpnereareont  of  her.    [Hear,  hear/)    Captain  WaddeU,  i' ^ 

ities  the  right  to  search  the  ship  for  British  snhjeets  who  were  said  to  be  on  board  in 
violation  oi  Britiah  laws ;  and  ne  farther  denied  that  the  person  for  whom  the  waoant 


s; 
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was  iBBaed  wu  on  board,  while,  as  has  been  ascertained,  the  man  was  on'  board.  I 
thinlc  that  the  fact  of  persons  having  left — persons  whose  presence  on  hoard  wna 
denied — affords  good  reason  for  believing  there  ore  other  persons  onboard.  [Hear,  hear.] 

iSi.  M'CuLLOCH.  The  particnlar  warrant  that  was  issued  for  this  particular  individ- 
nal  bos  been  satisfied ;  and  if  further  wammts  are  issued  for  other  persona  who  maj 
be  on  board,  the  position  of  the  government  will  be  altered.  It  ma;  be  that  there  are 
other  persons  on  board,  but  wo  have  no  information  to  that  effect.  I  may  state  that  it 
is  the  intention  of  the  govommontto  refer  all  the  particnlars  of  the  case  t^  the  imiierial 
government,  and  the  varjans  points  in  the  case  that  have  tnmed  np.     [Cheers.] 

Mr.  O'SHANAfiSY.  Tfaig  is  on  Important  and  somewhat  novel  case  for  na.  The  honor- 
able the  chief  secretary  states  that  the  government  issned  a  warrant  for  the  apprehen- 
sion of  a  particnlar  person,  and  on  t£e  strength  of  that  warrant  it  was  soaght  to 
establish  a  right  of  search. 

Mr.  H'CuLLOCH.  The  government  had  not  issned  the  wBrrant.  The  warrant  was 
issned  by  a  police  magistrate  at  Williamstown,  on  sworn  information.  Neither  waa 
there  any  right  of  search  claimed  by  the  government,  thooEh  Captain  Waddell  lud 
at  8tre«a  upon  that.  Vow,  it  was  nothing  of  the  kind.  The  warrant  was  simply  for 
apprehension  of  one  of  onr  own  snbjeots  who  had  committed  a  breach  of  oar  own 
laws.    [Cbeen.] 

Mr.  Bbrbt.  It  appeua  to  me  that  the  captain  of  this  vessel  took  advantage  of  the 
privilegM  of  a  neatral  port,  and  how  was  the  government  to  see  that  the  ueatraliCy  of 
the  port  was  observed,  as  it  was  their  dnty  to  do,  if  the  police  were  not  allowed  to 
execute  a  warrant,  not  against  the  ship  or  the  captain  of  tlie  ship,  but  against  a  British 
subject  1  [Hear,  hear.]  As  to  the  question  of  the  right  of  search  set  ap  by  the  captain, 
it  ba«  nothing  t«  do  with  the  case,  and  seems  to  me  to  be  a  mere  subterfoge.  [Cheers.] 
It  ia  the  dnty  of  tho  govemment  fio  see  that  this  vessel  strictly  observes  Ule  neutrality 
pioclamatios,  even  ^ongh  they  shonld  have  to  go  on  board  against  the  will  of  the 
captain  or  any  of  his  oCBcers  T  For  anything  that  can  be  known  to  the  govenuneut, 
muess  an  examination  is  allowed,  it  mislit  be  that  this  veseel  ia  now  tieing  fitted  Dp 
both  so  aa  to  increase  her  speed  and  render  her  more  efScient  for  war  purposes.  How, 
I  again  ask,  can  that  be  ascertained  without  an  examinationt  It  may  be  that  at  tbe 
very  last  moment  il  will  become  the  duty  of  the  government  to  stop  the  veeseL  [Hesr, 
hear.l  If  the  government  cannot  do  so.  then  this  neutrality  proclamation  simply 
affords  additional  facility  for  the  veesel  of  a  belligereiit  power  entering  a  neutral  port 
t«  be  better  equipped  for  war  pnrposea. 

The  matter  then  dropped. 


[Fnm  the  Herald  <a  Ttbniary  IT,  IMS.] 

THB   BHSKANDOIH  BECROTTS. 

At  the  Williamstown  police  court  yesterday,  four  men,  named  James  Davidson,  oluw 
Charley,  Arthnr  Wamsley,  William  fitackeniie,  and  Franklin  Glover,  were  bronsbt  up 
before  Mr.  Call,  F.  M.,  Mr,  Hackett,  P.  M.,  and  Hr.  Mason,  J.  P.,  charged  with  a  breaeh 
of  the  foreign  enlistment  act  The  iaformation  in  each  esse  stotM,  "  That  beiuK  a 
natnral-bom  subject  of  the  Qneen,  you  did  unlawfully,  knowingly,  koA  without  uie 
leave  or  license  of  her  said  Mfjjesty  for  that  purpose  hod  and  obtained  under  tbe  sign 
manual  of  her  MtUoety,  or  signified  by  order  in  coaucil,  or  by  proclamation  of  her  M^- 
esty,  enter  younelf  and  agree  to  enlist  and  enter  yoniself,  to  serve  aa  a  sailor,  and  t« 
be  employed  and  serve  in  and  on  hoard  a  certain  veMsl  of  war,  fitted  ont,  used,  equipped, 
and  Intended  tn  bo  nsed  for  warlike  pnrposes  in  the  servioe  of  a  certain  foTMgn  iwwer, 
province,  or  people,  or  part  of  a  foreign  power  or  people,  exeicidng  and  ossnmiug  to 
exercise  the  powers  of  government,  to  wit,  the  Confederate  States  en  Amerioa." 

The  prisoners  were  thusdeaoribed:  Davidson  as  a  native  of  Ekotland,sfiedS3 ;  Walms- 
ley  as  an  Englishman,  aged  17;  Mackenzie  aa  an  Englishman,  aged  Sit;  and  Glover  as 
an  American,  aged  34. 

Mr.  McDONNKLL,  instmcted  by  a  clerk  from  the  down  law  oCBcea,  appealed  for  tlie 
prosecution.    Tie  prisoners  were  nndefended, 

Mr.  McDoMHELL  asked  for  an  a^onmmeut,  as  he  had  only  Juit  been  instmcted,  either 
for  two  hours  or  until  the  next  day. 

The  prisoners,  however,  said  they  were  ready  to  go  on. 

The  bench,  therefore,  thought  it  would  be  unfair  to  keep  them  in  cnBtod;^  any  longer 
than  was  necessary. 

Eventually  the  case  was  adjourned  for  an  hour. 
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belligerent  sUte,  wllii  nhioli  ttds  aonntry  waa  not  at  trar.  He  would  ftirtber  prove 
that  they  were  Brituh-bom  Babjecta ;  that  they  were  on  board ;  that  th«y  were  seen 
to  get  ovei  the  gide  of  the  Teseei  into  a  boat,  come  oebore,  aud  that  on  rescfaiug  the 
shore  they  were  apprebeDded ;  and  further  matten,  in  the  way  of  conversation  that 
then  took  place  between  them  aud  the  police  who  apprehended  them.  That  would  be 
etifflclent  to  satisfy  the  requiroraeatB  of  the  etatiite.  i.  caae  wa«  decided  in  the  eicbeq- 
aer  chambers  at  home  in  which  the  law  wa«  fiUlr  gone  into,  and  althongh  thnt  was  for 
equipping  a  veasei  for  war,  the  »ame  act  applied.  The  case  was  knawn  as  the  Alex- 
dra  case.  The  point  submitted  for  the  at^udication  of  that  oourt  did  iiot  arise  dlrectlf 
in  the  present  instance,  but  the  principle  did  incidentally.  He  was  then  proceeding  to 
call  evidence,  when 

Mr.  Call  a^ed  whether  it  was  proposed  to  make  it  a  Joint  proeeoution,  and  m^k- 
tioned  that  in  a  snperior  conrt  an  indictment  conld  not  be  filed  against  all  twether. 

After  some  discnssion,  Mr.  HcDofinell  elected  to  proceed  first  against  DaTi£uin,  alio* 
Charley.    The  others  were  then  removed,  and  the  following  evidence  called : 

SiGHAitD  Wabdlk,  watch-house  keeper,  said  that  on  the  ]4tlt  instant  the  prisoner 
waa  brought  to  the  loak-np  in  company  with  three  othen.  He  gave  the  name  <tf  Jamea 
Davidson,  and  said  he  was  a  native  of  Scotland.  (The  witneee  then  read  the  entry 
which  showed  the  prisoner  was  bronght  in  at  ton  minutes  paet  ten  o'clock  at  night; 
that  he  was  a  Prot«atant,  and  that  he  conld  read  and  write.) 

John  WnxiAMS  deposed :  I  belonc;  to  the  United  States  of  America.  I  was  taken 
tnui  the  bark  De  Oodfi^y,  on  which  I  was  employed,  by  the  Sbenandeab,  on  the  7th 
November,  1864.  I  entered  on  l>oard  the  Shenauaoab  in  the  capacity  of  cook.  (The 
witness  was  here  asked  as  to  the  circumstancea  ander  which  he  Joined  the  Shenandoah, 
b&t  the  bench  mled  that  it  was  nnneceeeary  and  also  unadvisahle  to  try  and  tnm  the 
proceedings  into  a  sensation  trial.)    I  arrived  here  on  the  23d  Janaary.    I  know  the 

glsoner ;  ne  gave  his  name  aa  Charlee.  He  came  on'board  two  days  after  we  arrived. 
e  was  employed  as  assistant  cook  to  the  wardroom  ofBcera.  When  he  came  on  board 
he  bad  on  tne  clothes  he  now  wears.  While  on  board  he  wore  the  confederate  uniform. 
I  had  a  conversation  with  him  whUe  he  was  on  board.  I  asked  him  where  he  belonged 
to.  He  said  Londbn.  I  asked  him  what  ship  he  came  by,  and  he  said  the  Great  Brit- 
ain, He  said  he  would  like  to  ship  on  board  the  Shenandoah,  and  while  we  were  talk- 
ing. Sailing  Master  Bullock  came  into  the  galley  where  prisoner  and  I  wore.  That  waa 
alKiut  a  week  after  the  prisoner  came  on  board.  Mr.  Bollock  asked  prisoner  what  be 
wanted  in  the  ship.  He  told  him  tliat  he  came  to  Join  the  ship.  Mr.  Bullock  told  him 
to  keep  out  of  sight  while  the  visitors  were  on  board. 

To  Mr.  Call :  At  that  time  the  prisoner  had  on  the  ship's  uuifonn. 

To  Mr.  McDonnell :  When  told  to  go  ont  of  sight,  the  prisoner  went  into  the  fbrecafltle. 
Mr.  Bnllock  told  the  master'at-arms  to  lock  the  forecastle  door,  and  to  allow  no  visitom 
in.  The  nrisoner  at  that  time  was  in  the  forecastle.  I  left  the  vessel  on  the  5th  Feb- 
ruary.   The  prisoner  was  on  board  then. 

To  Mr.  Call:  Prisoner  at  that  time  was  cooking.  When  the  visitors  went  ashore  he 
oaue  out,  and  in  the  morning  when  they  began  to  arrive  he  went  into  the  forecastle 
again.  He  was  let  ont  at  night  to  get  his  hammock  on  the  berth  deck.  He  slept  next 
me.  I  cooked  the  "grub"  tor  him,  and  sometimes  took  it  to  bim  mvself.  At  meal 
times  the  master-at-arms  unlocked  the  door,  passed  the  "  grub"  in,  and  then  relocked 
the  door. 

To  Mr.  McDonnell:  The  prisoner  got  hie  uniform  from  GrifBths,  a  seaman.  While 
on  board  the  first  lieutenant  alsn  spoke  to  the  prisoner  on  several  occasions.  The  pris- 
oner wore  bis  uniform  when  Lientenont  Whittle  spoke  to  him,  wid  was  in  the  galley 
oookine. 

To  Mr.  Call :  The  lieutenant  told  him  he  dare  not  ship  him  while  in  port,  but  ordered 
him  to  keep  out  of  sight,  and  said  he  would  ship  tiim  when  ont  of  pc^ 
.    Prisoner.  Did  I  ever  toll  you  my  namet 

WiTNKBfl.  Yes,  you  did. 

Pribohsb.  When  t 

Wmixss.  I  called  yon  Bill  when  in  the  galley,  and  yon  said,  "  My  name  is  not  Bill, 
it  is  Charley." 

Prisoner.  Think  again.    Yon  are  mistaken. 

WmnsB.  Yon  asked  me  for  a  razor  to  shave  with,  and  I  gave  yon  one. 

To  Mr.  Call :  It  was  on  the  second  day  when  the  prisoner  oaked  for  a  razor.  Before 
that  he  had  fill  whiskers.  (The  prisoner  appeared  in  conrt  with  simply  a  moustache 
and  chin  tnft.)  He  said  he  wanted  to  disguise  liimself  so  that  people  would  not 
know  him.    He  thou  shaved  himself  a«  be  now  appears. 

Walter  J.  Madden.  I  am  a  native  of  Boston.  I  was  a  seaman  on  board  the  bark 
De  Godfrey.  I  was  taken  ont  of  her  on  the  7th  November,  1864,  by  the  Shenandoah. 
I  went  from  the  De  Godfrey  and  entered  the  Sbonandoah  as  a  eeaman.  After  going  on 
beard  I  was  rated  as  mMtw  of  the  hold.    We  arrived  here  on  the  asth  January. 

To  Mr.  Call:  This  ia  the  tlrst  port  we  touched  at  since  I  Joined  the  Shenandoah. 

To  Mr.  McDonnell :  I  know  tlie  prisoner.    He  flret  came  on  board  a  day  or  two  after 


-oti'^k 


622  CLAma  against  obeat  bbitaik. 

we  arrirsd  bore.  He  worked  in  the  gaUey,  Mid  he  hftd  oa  the  ihip's  anifbrm.  I  had 
eoioe  cuDTeiBation  with  the  priaoDer.  I  uked  him  what  he  waa  doinK  on  board,  and 
he  aaid  he  came  to  Join  lier  if  he  could.  Viaitora  were  on  board  while  I  waa  Uiete,  and 
the  priBoner  was  In  the  foTeenstle  while  the;  were  there.  The  foreoaatle  was  lacked 
while  he  waa  there  hj  the  iuaster>»t-uina.  He  got  his  dinner  in  the  forecastle  at  twelT« 
o'clock.  Dinner  utM  t«  be  paosed  in  to  him  in  Uie  tbreeastle.  It  was  passed  in  hythe 
cook's  msBB-bof.  I  never  law  WUliuns  pass  it  in,  but  I  hare  seen  Qnartermaster  Wig- 
gins do  BO. 

To  Mr.  Call:  It  fl 
man  to  get  throngb 
Gonld  have  been.    It  was  kept  abnt. 

To  Mr.  McDonnell:  While  vtsitors  were  on  board  the  prisoner  wm  locked  np  in  tbe 
forecastle :  after  the;  left  he  used  to  come  out  in  the  evenings.  We  need  to  call  him 
"  Charley"  on  board.  He  slept  in  the  fore  hatch,  and  I  slept  aft.  I  left  the  vessel  on 
the  6th ;  I  ttiiak  a  week  last  Monday.  When  I  left  the  veassl  Charley  waa  then  on 
board.  He  usually  wore  the  uniform  "pants."  Be  wore  them  all  the  time  he  was  on 
board.    I  have  seen  him  wear  the  uniform  cap  sometimes. 

To  Mr.  Hackett:  It  was  a  gray  cap,  with  two  red  and  one  white  itripea  lonnd  iL 

To  Mr,  McDonnell :  I  have  aeen  the  petty  offloera  speaking  to  him,  and  he  then  had 
on  the  anifnrm.  One  waa  chief  boatswain's  mate,  and  another  the  maater^at-arma.  I 
saw  them  speak  to  him  every  evening.  I  was  not  present  when  any  order  was  given 
to  the  prisoner  by  the  officers.    Hia  goneral  work  waa  cooking  in  the  g^ey. 

The  priBoner  said  he  did  not  wish  to  aek  any  queationa. 

Wftnsss  (tfl  Mr.  Call :)  There  had  boen  many  workmen  abont  the  veasel,  hut  non« 
of  them  slept  on  board  for  the  nigbt.  We  had  no  hired  labor  for  the  galley.  While 
the  prigoner  was  in  the  forecastle,  which  was  ordinarily  used  as  a  storeroom,  there  weni 
other  persons  there  l)eeidc8  tkose  who  had  come  in  with  the  ship.  The  prisoner  is  the  mm 
concerning  whom  I  laid  an  information  the  other  day.  The  mnater  was  twice  called 
over  while  we  were  in  port,  and  while  I  was  on  board,  by  the  chief  Iieat«nant,  at 
about  nine  or  ten  o'clock  in  the  morning.  Every  one  who  was  on  the  ship's  articlea 
waa  mnstered.  The  boatswain  sung  out,  "All  bands  to  quarters."  The  men  wei« 
mustered  by  their  numbers  at  the  gnus.  The  carpenters  and  others  were  Dot  called 
over;  eicepting  for  men  at  the  guns,  no  roll  waa  taken.  The  second  lieutenant  Uld 
the  quartermaster  went  round  to  see  after  the  others.  On  ths  flrst  Sunday  in  ereiy 
monut  all  hands  were  rauBt«red  and  the  laws  read  out. 

To  Hr.  Hackett :  I  do  not  belong  to  the  ship  now.  I  have  come  ashore,  [laughter,] 
and  am  not  going  back. 

Hr.  HcDoNHKU.  wiahed  the  wltneas  to  enilidn,  but  it  was  oonndMed  tmnecosaarr. 

Charlbs  Bincekr  said :  I  am  a  native  of  Germany.  I  was  taken  fi«m  tbe  lw» 
Alina,  on  which  I  wsa  a  seaman,  by  the  Shenandoah,  on  the  29th  October.  We  were 
then  at  sea.  I  know  the  prisoner.  I  first  saw  him  abont  twelve  days  ago,  and  five 
or  six  days  after  we  arrived.  I  left  tbe  vessel  last  Sunday.  From  Uke  time  when  I 
Snt  saw  him.  nntil  I  left,  he  continaed  to  be  oa  board.    I  heard  him  called  Chailey. 

To  Ur.  Call :  He  was  acting  as  cook  in  the  galley. 

To  Mr.  McDonnell :  He  wore  gray  ciothee;  the  unifbrmof  theveese).  He  wore  gray 
tmweers  and  a  gray  cap,  with  two  red  stripes  and  a  white  one  in  the  oenter.  I  saw 
visitors  come  on  board  j  while  they  were  there  Charley  was  in  the  forecastle.  At 
dinner-time  he  was  in  the  forecastle ;  he  used  to  get  his  dinner  there.  He  waa  locked 
np  in  the  forecastle.  He  sot  his  dinner  from  the  mess  cook's  boy.  It  waa  passed 
through  the  cable  hole.  I  have  seen  the  master-at-arms  unlock  the  door,  When  the 
visitom  want  away,  the  prisoner  went  into  the  calloy  and  was  cooking. 

To  Mr.  Call :  He  got  out  someUme^  tiurongh  the  hole  aud  eometunes  he  waa  let 
out.  I  have  never  seen  him  come  ont  or  go  in.  I  have  seen  the  master-at-arms  lock 
tbe  door. 

To  Mr.  McDonnell :  He  slept  In  a  hammock  on  the  berth-deok. 

To  Mr.  Call :  I  never  saw  any  of  the  officers  talking  to  him  while  I  was  on  board. 
Herman  Tbchbr  sworn : 

I  am  a  native  of  Oennany.  I  waa  on  board  the  Alioa  with  the  last  witness  in 
October  last,  and  was  taken  from  her  by  the  Shenandoah.  I  arrived  here  in  the 
Shenandoah  in  January  last.  I  know  the  priaooer.  I  aaw  him  on  board  abont  seven 
or  eight  days  after  we  arrived.  I  left  the  vessel  last  Sunday,  and  until  I  left  I  saw 
him  continually  on  board.  He  was  in  the  galley  as  cook.  He  noK  the  uniform.  I 
have  seen  him  in  the  forecastle  in  the  day-time — after  breakfiut  and  during  the  dinner 
boor.  He  nsed  to  have  bis  breakfast  iu  the  forecastle.  When  viaitora  were  on  boaid 
he  was  in  the  foieoastla.  After  they  bad  gone  I  used  to  see  him  in  the  ralley.  Ha 
slept  between  decks  in  »  hammock.  I  have  apoken  to  him  abont  the  fffienandoah, 
and  be  told  me  he  bad  Joined  her  as  cook.    I  have  not  heard  the  offloere  epoak  or  give 


d  not  wish  to  ask  any  qneoliona. 

-  -iz^dbvCooglc 


PAELIAMENTABT  AND  JUDICIAL  APPEimiZ,  HT>.  XXH.       623 

WlTHS8ei«oaUed: 
While  I  wtw  on  bo&rd  I  never  Mtw  any  ofioer  go  into  tbe  fbrecastle  to  Me  who  was 

To  Mr.  C&tl :  Tbe  maater-st-iffme  was  the  officer  in  charge  of  tbe  forecastle. 

AUUUKDBR  HiNTQ  Bwoni : 

I  am  B  senior  constable  of  water  police  rtatioued  at  Williamatown.  I  wu  in  charge 
of  the  poHoe  boat  on  the  night  of  the  14th  instant;  ahortl;  afber  9  o'clock  at  the 
patent  slip  on  which  the  Shenandoah  waa,  I  saw  a  boat  haiu  nf  to  the  gangway  of 
the  Shenandoah.  One  of  the  offlcera  of  the  Shenandoah  was  standing  at  the  gausway : 
be  had  hia  uniform  on.  1  taw  one  of  the  boatmen,  Oeorge  Nicholla,  go  on  ^ara,  and 
in  a  abort  time,  a  second  or  two,  four  men,  Jamee  Davidson  among  t£em,  oame  down 
to  the  boat.  Another  waterman,  Clarke,  remained  in  the  boaL  When  I  saw  tbe  fonr 
men  go  into  the  boat,  I  banled  alongside  and  spoke  to  them,  Charley  being  present. 
I  aakid  them  who  they  were,  and  what  they  had  been  doing  on  board. 

To  Mr.  Call :  1  think  the  officer  at  the  gangway  oonld  have  heard  me. 

To  Mr.  McDonnell :  Thoy  said  they  had  been  working  at  daywork  on  hoard.  One  of 
them  had  a  bnndle  in  hia  breast.  I  heard  a  call  of  Qeorce  from  the  ship,  which  I  took 
to  be  from  the  officer  at  the  gangway,  and  immediately  I  saw  Nicholla  come  and  slide 
down  into  the  boat.  The  boat  then  at  once  polled  ahead.  I  followed  them,  but  lost 
Biriit  of  them  on  the  water.  I  retnmed  at  once  to  the  patent  slip,  and  ran  np  to  the 
railway  ataldon  and  saw  two  of  them  on  the  platform.  I  searched  and  fonnd  the  two 
others  in  the  water-closet.  Charley  was  one  of  the  two  that  ware  walking  on  the 
railway  platform.  1  went  to  them  and  asked  them  why  they  hnnied  away  from  the 
ship  BO  quickly.  They  seemed  to  hesitate,  and  then  said:  "Oh I  the  Shenandoah  yon 
mean."  I  think  it  was  Chartev  who  said  that.  They  ashed  what  I  wanted,  and  spoke 
of  tbe  train  having  just  started,  and  I  told  them  there  was  uiother.  I  asked  them  to 
accompany  me,  and  they  did  so.  On  the  way  I  spoke  to  all  of  them.  Charley  said  he 
was  sorry  he  had  to  leave  her ;  that  he  had  sold  everything  he  had  to  Join  the  ship.  I 
a«ked  him  what  ship  be  had  been  in  last,  and  he  said  he  came  ont  &om  LmidoD  in  the 
Indnmnity.    I  took  them  to  Mr.  Lyttleton.  snperiuteudent  of  polioe. 

Tbe  prisoner  asked  the  witness  no  qaeatioi^ 

Thouab  H.  hTnTLsros  sworn: 

I  am  a  snperintendent  of  police.  On  the  morning  of  the  14th  I  went  on  board  the 
Bhenandoah,  while  she  was  on  the  patent  slip.  I  saw  Captain  WaddelL  I  believe  he 
is  the  captain  of  tbe  vessel.  I  went  on  board  to  ask  him  to  aUow  me  to  execute  a  war- 
rant. (The  witness  was  then  aaked  as  to  his  conversation  with  Captain  Waddell,  bat 
tbe  qaestion  was  ruled  to  be  inadmissible,  altboiiffb  it  was  explained  that  the  object 
was  to  prove  tbe  nationality.  Tbe  bench  said  Mr.  Lyttleton's  own  conclusions  coold 
be  taken.)  I  saw  a  flag  on  board,  which  I  believe  to  belong  to  the  Confederate  States 
of  America.  I  had  with  me  tbe  warrant  produced,  and  I  told  him  tbe  purpose  for 
which  I  went  on  board,  but  I  was  not  allowed  to  effect  it.  I  know  the  vessel  to  be 
commissioned  by  the  Confederate  States  of  America.  The  warrant  was  for  the  arrest 
of  one  Charley,  but  I  was  not  allowed  to  execute  It.  I  was  a  quarter  of  an  hour  on 
board.     I  am  able  to  say  she  is  a  Confederate  States  vessel. 

To  Mr.  Call:  I  hod  bad  a  description  of  Charley,  and  saw  him  during  that  night.  I 
recognized  him,  and  had  a  conTeraation  with  him.  He  was  brought  to  me  by  Senior 
Constable  Minto,  and  I  at  once  said,  "  I  believe  yon  are  tbe  very  Charley  I  want."  He 
laughed,  and  said  it  was  a  great  Joke  on  tioard  about  Charley  being  wanted.  He  said 
he  was  not  the  man.  He  said  he  was  cooking  for  tbe  wardroom  mess,  and  I  said  1 
thoueht  he  looked  like  a  cook.  T  seot  him  to  tbe  lock-up  with  two  constables.  He 
said  lie  bad  been  a  few  days  on  board,  and  that  he  picked  up  his  meals  from  among 
tbe  men.    He  expressed  disappointment  at  not  being  able  to  go. 

The  prisoner  asked  the  witueas  no  questionB. 

Mr,  McDoNKELL  stated  that  that  was  bis  case. 

Tbe  court  then  adjourned  for  half  an  hour,  and  on  resuming — 

Mr.  McDoNKEU.  asked  tbe  bench  to  give  their  decision,  as  otherwise  he  should  not 
'  be  in  a  position  to  proceed  with  the  other  cases. 

Mr.  Call  atat«d  that  the  bench  were  prepared  to  ^ve  their  decision,  and  then  asked 
Oie  prisoner  the  ordinary  qnestions. 

Tbe  prisoner  said  that  he  had  never  Riven  the  name  of  Charley.  The  statement  wu 
false  altogether,  and  they  had  peijnred  themselves  who  said  so. 

Mr.  Call,  (iKldtessing  the  prisoner.)  The  bench  are  of  opinion  that  you  have 
brought  yourself  within  tbe  act  referred  t«,  and  have  so  served  on  board  a  vessel  fitted 
ont  tor  warlike  purposes.  You  are  therefore  committed  to  take  your  trial  at  the 
supreme  court  Bail  will  be  allowed,  yourself  in  £50,  and  one  surety  in  £50,  oi  two 
in  £26  each.    He  was  then  removed. 
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Franklin  Oi^ves  wu  then  placed  in  tlie  dock. 

Mt.  McDonnell  Mid  that  there  wu  no  evidence  agtunst  him,  Mid  that  the  c 
would  therefore  be  withdrawn.    He  wm  *n  American. 
The  bench  then  ordered  liu  diwhuge,  and  he  wm  set  at  liberty. 


John  Whxiasw  wm  then  recalled ! 
He  aoid :  I  first  saw  the  prisoner  on  board  on  39tb  of  January.  He  were  dtuen 
clothCB—no  aniform  at  all.  When  visitors  irere  on  board  he  waa  in  the  forecastle; 
when  thej-  left  he  was  out  on  deck.  I  never  saw  any  of  the  ofScers  speaking  to  him. 
I  never  had  any  conversation  with  him,  and  be  never  spoke  to  me  more  than  to  ask 
when  the  ship  was  going  away.  I  said  I  did  not  know.  I  oooked  the  gmb  and  sent 
it  to  the  prisoner  by  the  boy.  I  saw  the  forecastle  door  unlocked  after  BDoper,  when 
the  visitors  had  gone  aabore,  by  the  master-at-arms.  After  it  was  oDlocked  I  saw  the 
prisoner  come  out  on  deck. 

The  prisoner  said  the  foiecutle  door  was  open  all  day. 

WtlHKas,  (to  the  prisoner.)  You  had  been  on  board  for  three  days  without  re^lar 
rations,  when  I  went  to  Hr.  Orimball,  the  second  lientenant,  and  asked  what  was  to  be 
done  with  you  and  the  others  in  the  forecastle,  and  he  gave  u>e  directions  to  the  master- 
at-arms  to  get  rations  and  supply  them  to  you  in  'the  forecsatle,  the  same  as  the  others. 
I  got  them  cooked  and  supplied  them  to  you  in  the  forecsntle. 

To  Mr.  McDonnell .  The  prisoner  slept  in  the  berth  dock. 

The  .prisoner  said  he  slept  in  the  forecastle. 

WrrNBBS,  (to  Mr.  Call.)  Tliere  were  about  twelve  men  in  the  forecastle  wha  had 
come  from  the  shore  and  wanted  to  Join  the  ship.    None  of  them  arrived  with  the 

Walter  J.  Maddkk  recalled,  deposed : 

About  fonr  or  five  days  after  I  arrived  in  the  Sheuaudoah  I  saw  the  prisoner  on  board. 
He  was  not  engaeed  iu  aoy thios.  Wbou*  I  left  on  the  7tb  Fubruary  he  was  then  on 
board.  He  was  id  the  forecastle,  and  bis  meals  were  carried  in  to  him.  When  the 
visitors  had  rone  be  used  to  come  oat  on  deck  in  the  evenings.  -  He  used  to  ileep  in 
the  berth  de^.  Re  spoke  to  me  with  rRference  to  joining  the  ship.  He  said  he  had 
not  been  loug  going  to  sea,  and  that  be  would  like  to  join  as  ordinary  seaman.  Be 
said  he  came  on  board  to  Join  the  vessel.  I  did  not  bear  any  orders  given  by  any  of 
the  officers  to  him. 

To  the  prisoner :  It  was  the  night  she  broke  adrift  that  ;roa  remarked  t«  me  you 
had  not  been  long  going  to  sea,  and  that  you  would  like  to  Join  as  ordinary  seaman. 

Charles  Bincker  recalled,  deposed: 

I  first  saw  the  prisoner  on  board  the  Shenandoah  abont  five  days  after  we  arrived 
here.  He  holystoned  the  deck  on  Saturday  last.  He  wore  his  own  clothee,  and  was 
on  board  when  I  left  the  veeeel  on  Sunday  last.  He  slept  in  the  berth  deck  and  had 
his  meals  in  the  forecastle,  the  door  at  the  time  being  locked.  I  have  seen  the  master- 
at-arms  open  the  door  while  tbe  priMuer  was  there,  as  he  always  was  when  visitors 
were  on  board.  I  had  no  conversatiou  with  him.  I  do  not  know  who  ordered  him  to 
holystone  the  deck. 

Herman  Veceer  recalled,  said : 

The  prisoner  came  on  board  abont  five  days  after  we  arrivod  here.  He  worked  on 
deck  with  the  holystones.  For  the  first  four  or  five  days  he  was  in  my  mess  between 
decks,  and  after  that  he  received  his  meals  in  the  forecastle,  where  he  was  when  vis- 
itora  came  on  board.  I  do  not  know  who  told  him  to  go  to  work-  I  did  not  have  any 
oonveimttion  with  him.  When  he  first  came  on  board  there  were  no  looks  on  the 
doolB,  but  afterward,  when  more  men  oamo,,  there  were  two  looks.  I  have  seen  the 
qnartermoster  unlock  tbe  door  and  hand  meus  iu  to  the  prisoner. 

The  piiaonel  asked  this  witness  no  questions. 


Bin  sorry  I  cannot  go  in  her  now  :  I  should  like  to  have  gone  In  her." 
Bichakd  Wardlk,  the  watcb-bonse  keeper,  was  thea  recalled  to  prove  the  entry 

made  on  tbe  night  of  the  prisoner's  arrest,  from  which  it  appeared  he  dedared  hjmseu 

an  Gngliabman. 
TnoMAe  H.  Lyttletos,  superintendent  of  po]  ice,  repeat«d  his  fonnv  evidence. 


That  being  the  case  for  the  Cniwn,  tbe  liencb  retirea  to  conalder  their  deoisit 
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Alter  a  short  ftlMcnm  thej  retomed,  aad  tbe  primoer  waa  asked  nhethei  be  had  an j- 
thlDg  to  say  ID  bis  defense. 

The  prisoner  said :  All  I  con  sav  is,  that  I  'was  not  aware  tbat  I  woe  breaking  any 
law  in  going  to  join  this  vessel.  I  have  been  out  of  a  ship  for  some  time,  and  I  tbonght 
I  night  OS  well  try  and  get  some  empioyment  as  soon  as  possible. 

Mr.  Cali..  I  do  not  think  you  are  mending  ydnr  case  by  making  saoh  Btatements. 

Pribonbr.  I  have  nothing  more  to  say. 

Mr.  Cau.,  (to  Mr.  McDonnell.)  The  supreme  conrt  is  now  sitting;  is  it  contemplated 
that  the  cose  shall  now  come  on  during  these  sittiogs  f 

Mr.  McDoNN~Kix.  It  is  not  so  intended. 

Mr.  Cau_  Then  we  might  commit  them  to  the  general  saenans,  u  it  wonld  save 
time  and  not  keep  them  in  cnst«dy  so  long. 

Some  disonssion  then  ensued  as  to  whether  sncb  a  conrse  was  permitted,  and  upon 
referenoe  it  appeared  tbat  it  was  not 

'  The  prisoner  was  then  committed  to  take  his  trial  at  the  snpieme  oonrt,  the  same 
bail  as  id  the  other  cane  being  allowed.    He  was  then  removed. 


Mr.  ScPERiNTENDBXT  Lyttleton  deposed  to  having  seen  the  prieoner  on  the  ni^t 
of  the  14th  instant ;  be  said  he  had  been  on  board  a  few  days. 

PnieoNEK.  I  said  I  bad  been  on  board  only  one  day. 

WlTNltas,  (to  tbe  bench.)  I  cannot  recollect  euctly  wbat  time  be  said. 

Watch-bonse  keeper  Wardle  was  recalled,  and  read  the  entry  made  when  the  prisoner 
was  locked  np,  from  whioh  it  appeared  he  described  himself  as  an  Englisbman. 

CiiARL£9  BiNCKER  recalled,  deposed : 
I  first  saw  the  prisoner  on  board  the  Shenandoah  after  we  arrived  here.  He  was 
painting  between-deoks  on  Saturday  last.  He  took  his  meals  with  No.  2  mess.  He 
was  sometimes  in  the  forecastle  and  eometimee  on  deck.  He  slept  in  the  berth  deok. 
He  was  on  board  when  I  left  tbe  vessel.  I  bad  no  conversation  with  him.  He  wore 
bis  own  clothes. 

Hrkman  Tecker  recalled,  deposed : 

I  first  saw  the  prisoner  on  hoard  on  tbe  7th  Febmory ;  when  I  left  the  vessel  on  Sun- 
day he  was  on  board.  'He  slept  in  tbe  berth  deck,  and  bad  bis  meals  with  No  2  mess. 
I  have  seen  him  do  work  on  board.  I  asked  bim  what  he  was  doing;  on  board  the  Shen- 
andoah, and  be  s^d,  "  I  will  join  as  a  Beaman  before  the  mast."    it  that  time  be  bad 

1 '^—o  days  on  board. 

ijfEB.  Look  here,  si   ^  ^ 

tbat  man  there,  and  if  Fox  were  here  ^e  would  prove  it 
see  Fox,  who  came  irom  the  same  town  as  I  did. 

WmiESa,  (to  the  bench.)  Foi  is  a  quarter  gunner. 

Sknior  Constabu:  Minto  then  repeated  his  evidence.  The  prisoner,  when  arrested, 
said  he  had  gone  on  boBrd  on  tbe  divy  before  to  see  a  perwn  who  bail  come  from  the 
same  town  as  himself. 

Tbat  concluded  the  case. 

Mr.  Cau.  asked  tbe  prisoner  whether  there  were  any  witnesses  tbat  be  conld  caU, 
aucb  as  persons  from  Melbourne,  who  could  say  that  he  was  on  shore  and  not  on  board 
the  ship. 

Tbe  prisoner  said  that  Captain  Dnncan  Graham,  of  tbe  Potomac  Ushter,  conld  prove 
that  be  was  living  on  board  the  lighter  np  to  Tnesdsy  morning.  There  were  several 
other  captains  of  TighteiB  who  could  prove  the  same. 

Mr.  Call  then  directed  the  police  to  obtain  the  names  and  addresses  of  such  persons, 
and  to  insure  their  attendance. 

Tbe  prisoner  was  then  remanded  nntil  11  o'clock  on  tbe  following  day,  that  the  evi- 
dence mi);bt  be  produced. 

Tbe  court  then  rose. 


There  was  no  meeting  of  the  legislative  aesembly  yesterday,  owing  to  a  qnomm  of 
members  not  being  present. 

Tbe  four  men  who  were  arrested  in  tbe  attempt  to  escape  from  the  ConfedN«te  States 
cruiser  Sbenandoob,  on  Tuesday  night  last,  were  brongbt  np  at  the  Williamstown 
police  court  yesterday,  charged  with  infringing  the  foreign  enllBtment  act  by  entering 
or  ogreeiog  to  enlist  themeeTves  in  the  service  of  the  Confederate  Statea  on  board  that 
vessel.  Tbe  court  was  crowded  during  the  whole  day,  and  considerable  ihtoevt  was 
manifoHted  in  the  proceedings.  After  some  discussion  it  wasrwolvedtotake  each  ease 
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BBpatMdy^,  4nd  that  of  Davidson,  aliat  Cbarl«y,  to  taaroh  for  whom  ths  k 

iMued,  waa  first  proceeded  with.  It  was  shown  bv  several  witncMea,  who  were,  until 
latelT,  membei*  of  the  crew  of  the  Sbenaiidoah,  that  the  man  was  not  seen  on  board 
ODtu  after  the  Teasel  arrived  in  theae  waters^  that  be  was  emplojod  as  oook,  ezo^t 
when  visitors  were  on  boaid,  dnring  which  time  he  was  lacked  up  in  the  forecaoUe ; 
that  he  had  b««n  told  by  the  first  lientenant  to  keep  out  of  eight  until  the 
it  of  the  [Hut.  when  he  should  be  enlisted,  and  that  he  had  spoken  to  the  w 


hiadesire  tbjoin  tbeveseeL    He  was  oommitted  for  trial  at  the  next  criming  ac , 

as  was  alao  Hackeuzie,  who,  when  called  on  to  speak  in  his  own  defense,  added  evidntoe 


to  that  previoiHl^  fliven  against  him.    Olover,  who,  when  arrested,  daciaredhimodfai 
'■uerican,  was  diseluufpd,  it  being  stated  there  was  no  evidenoe  aniiu*  **'*"     '**''' — 
r,  a  boy  of  about  seventeen  years  of  age,  and  afcainat  whom  ttie  oi 


._  ^t,  stends  remanded  nntU  to-day,  that  bi  ma^r  call  evldenoe  to  rebnt  some  of  the 
statements  made  by  the  witnesses  for  the  prosecution. 

Tlie  captain  of  the  Shenandoahdoesnot  appear  desirons  of  loMng  any  time  in  taking 
hia  departure  from  this  port.  The  crew  were  bnsily  engaged  during  yesterd^  in 
taking  in  coal,  and  toward  evening  the  Bails  were  being  uncovered.  It  is  nnderttood 
that  &e  vessel  will  leave  to-morrow. 
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DEBATE  IN  THE  HOUSE  OP  COMMONS  OF  MABOH  13,  1865, 

RELATIVE  TO  THE   DEFENSES  OP  CANADA  AND 

THE  RELATIONS  BETWEEN  GREAT  BBITAIN 

AND  THE  UNITED  STATES.* 

[From  Huuard'a  FuliBmenUry  Debates,  VoL  IT),  pp.  ISSS-ISIS,  leOS-lSll,  in3-isn.| 

House  op  Commomh,  Manih  13, 1865. 


He.  W.  E.  FoRBTBR.  Sir,  I  do  not  riae  ia  any  waf  to  depreoate  the  discnaeton  wbich 
haa  been  nised,  and  still  le»  do  I  wish  to  object  to  tbe  tone  in  whidi  the  honorable 
member  for  Horsham  has  introduced  the  suhject  to  the  attention  of  the  Honse.  I  onlf 
wish  that  the  aame  tooe  ma;  be  genetall;  exhibited  in  the  course  of  the  debat«.  H7 
leaaon  foe  tronbling  tbe  Hiiose  with  any  remnrkB  is,  that  I  wish  to  state  how  earnestly 
I  deeire,  when  a  reply  is  given,  that  that  reply  should  be  most  full  and  moat  fhink ; 
and  that  not  merely  as  regards  any  queatioo  of  doty  we  may  owe  to  Canada,  or  ttiat 
Canada  may  owe  to  ua :  hot  as  afiecting  the  relations  between  the  United  8tate«  and 
Canada,  and  between  the  United  States  and  this  coaotry  through  Canada.  There  are 
two  or  three  queationa  raised  by  the  honorable  member.  One  is,  how  Canada  can  be 
best  defended  &om  attack.  Upon  this  I  shall  otfer  no  remarks  as  it  la  an  engineering 
qufstion.  I  con  only  simply  say,  that  1  fear  that  if  what  the  honorable  member  wishes 
us  to  do  is  done,  and  \re  make  Canada  defensible  throughout  the  length  and  breadth 
of  her  border  a^inst  tbe  aggression  of  her  powerful  n^i^hbor,  the  expense  will  be 
enormous,  beyond  what  be  has  any  notion  of,  and  I  am  afVaid  the  honorable  gentleman 
will  be  banded  down  to  posterity  as  an  imitator,  still  more  extravagant,  of  those  forti- 
flcations  which  will  immortalize  the  noble  lord.  Then,  there  Is  another  question.  If 
Canada  ia  to  be  armed,  what  is  tbe  relatire  share  of  the  cost  to  be  borne  byHhis  coun- 
try and  by  Gonadal  Ou  this  subject  I  shall  not  trouble  the  House  seeing  that  the 
principle  is  becoming  more  established  every  day,  that  the  situation  between  this 
countty  and  British  America  is  very  mnch  one  of  on  ofl'ensive  and  defensive  alliance 
between  two  seLf-govoming  oommnnitiea  united  together  by  allegiance  to  one  legiti- 
mate sovereign.  Therefore  we  have  a  right  to  call  npon  the  North  American  colonies 
by  organization  and  union  to  aaaist  in  their  own  defeuae,  anil  to  prove  their  patriotism 
by  a  willing  conteibntion  of  money  and  of  men.  There  ia,  however,  another  question 
referred  to  by  the  honorable  gentleman  which  has  a  more  immediate  interest  to  all  in 
this  House.  That  question  is  whether  there  bo  any  urgent  necessity  that  those  twu 
alliea  should  at  once  enter  into  arrangements  fur  the  defense  of  Canada  against  a  pos- 
sible invasion  by  her  powerful  neighbor.  No  one  can  object  to  the  tone  ofthe  bonoro- 
hle  member  for  Horsham;  but  is  it  clear  that  there  is  such  donger  as  he  seems  to 
apprehend  t  la  there  reason  to  fear  that  peace  between  the  two  sections  ofthe  North 
Ajnerican  States  now  contending  with  each  other,  would  mean  war  by  them  against 
this  country,  with  Canada  and  the  ocean  for  battle-fields  1  I  know  that  fear  does  pre- 
vail extensively,  but  I  need  hardly  say  that  I  do  not  entertain  it,  as  I  believe  it  to  be 
utterly  groundless.  Still  that  fear  does  prevail ;  it  keeps  down  the  funds  and  affects 
all  the  calculations  of  commerce.  A  contest  between  the  United  States  and  ourselves 
would  be  a  disgrace  to  civilizatioUj  and  might  almost  be  called  one  civil  war  taking 
the  place  of  another.  Tbongb  1  believe  that  fear  to  bo  utterly  unreasonable,  and  based 
upon  no  foundation,  certainly  men  of  great  eminence  and  high  position — men  whom 
the  conntry  looks  upon  with  respect,  have  done  their  best,  sincerely,  without  donbt,  to 
excite  this  fear.  I  do  not  say  tfais  of  the  honorable  member  for  Horsham.  He  could 
not  have  e^prpssed  that  fear  in  more  moderate  language  or  more  conciliatory  terms 
than  he  had  done.  But  this  has  not  been  the  case  with  other  members  of  the  party  U> 
which  be  belongs.  We  all  know  that  a  stateaDian  who  is  not  only  respected  by  his 
own  party,  bnt  by  members  sitting  on  this  aide  of  the  House,  has  taken  ocoasloa  to 
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uWf  Muu  VTibu  It  luuvu  mq  vjuvmovuiv  auiiibi  m 

of  Derby,  tntbe  Hooae  of  Lords.     ["Order"] 

Mr.  8P8AKKK  said  it  would  b«  contrary  to  order  to  read  a  report  of  »  speech  made 
in  tbe  Bont^of  Lords  during  the  present  Bession. 

llr.  W.  E.  FottSTBR.  I  will  only  eay  that  the  noble  ear]  made  a  speech  somewhere, 
but  I  will  not  say  where,  and  that  he  took  occasion  of  the  dispatch  which  had  been 
broo^t  forward  to-Dight  being  laid  on  the  table,  to  say  that  ne  considered  that  the 
publication  of  tbat  dispatch  showed  very  great  danger — a  danger  arising  troia  the  hoe- 
tile  feeliDgs  of  tbe  American  people  towards  this  oonntry;  and  he  went  on  to  say  be 
considered  that  danger  arose  &om  symptoms  of  menace  from  the  United  States,  and 
that  the  danger  was  great,  urgent,  and  abBoIut«l;*impeudinK  npon  ns.  Well,  when 
emioent  statesmen  in  the  position  of  Lord  Derby  come  n>rward  and  express  their  fears 
in  snch  longnage  as  this,  can  we  wonder  that  they  are  felt  thmaghoDt  the  oonntryT  I 
thank  the  honorable  gentleman  for  what  he  has  said  t4)-night,  and  I  hope  firam  ita  being 
known  that  he  is  in  relation  with  that  stateeman,  that  the  speech  he  mode  to-night 
will,  to  some  extent,  ando  the  harm  in  this  country  and  in  America  which  the  remarks 
of  the  noble  lord  were  so  likely  to  canse.  Tbe  fact  of  such  a  debate  m  this  gives  ns  a 
light  to  call  upon  tbe  govemmeiit  for  the  fullest  explanation.  Let  them  t«ll  as  if 
tlMTe  are  any  dispatches  or  facts  of  which  we  arc  not  at  present  aware,  which  woold 
warrant  the  langaage  tbat  had  been  so  nsed  elsewhere.  If  there  are  no  such  dispatchea 
or  facte,  let  them  reamnre  tbe  coontry.  Though  I  believe  this  fear  to  have  no  founda- 
tion, and  that  tbis  danger  is  uou-existent,  I  cannot  deny  that  the  expression  of  fear 
does  tend  to  call  the  don^r  into  exist«nce.  Perhaps  I  ehonld  not  say  "  fSbr,"  for  we 
are  a  brave  and  bigh-Bpin  ted  people,  and  fear  is  not  one  of  out  besetting  sins.  Bat  we 
are  a  BuspiciooB  people,  and  when  suBpicions  are  aroused,  we  know  that,  however  onnso- 
sonable,  they  are  by  their  very  nature  irritating,  provocatory,  and  ajKreBBive.  We 
know  bow  It  was  two  or  three  years  ago  when  we  were  afflicted  with  aFrenohpanic. 
.v_„ v...  , i._j v_  : .  ._u___.  _,  ,__.^_L_.!___,  -^---^e  French 
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_  believe  there  is  nobody  now  who  is  not  aehamed  of  having  believed  that  the  F 

Emperor  would  come  over  like  a  thief  in  the  night  and  l^d  an  army  on  our  shores. 
So  man  looks  back  on  that  period  who  is  not  anhamed  of  it.  But  how  near  was  that  sus- 
ilclon  realiziDg  its  own  fear,  and  with  America  the  dauger  is  Htill  greater,  for  the  simi- 
"""ty  of  language  between  the  two  countries  gives  doiibie  force  to  irritating  taunts 
expre««iuus.    Take  the  remarks  which  appeared  in  tbe  most  influoutial  journal  in 

country  only  lost  week.    In  a  leading  article  last  week  the  Times  made  use  of  this 

language :  "  Jf  the  federals  can  go  to  war  with  us  with  a  prospect  of  snccess,  they  will 

ED  to  war."  1  see  there  are  some  gentlemen  in  tbe  House  who  bold  the  same  opmion ; 
ut  will  they  agree  with  the 'concluding  paragraph  of  tbat  article,  in  which  a  hope  is 
expressed  that  the  present  terrible  contest  will  continue  to  devastate  America  and  to 
decimate  the  fiopulation,  so  that  tbe  northern  people,  to  whom  are  imputed  hoBtile 
intentions  agaiuat  us,  may  became  exbanated  t  If  there  be  such  hostile  feelings  enter- 
tained towards  us,  it  is  important  to  ascertain  tbe  fact.  True,  there  have  been  articles 
in  American  newspapers  of  a  hostile  character,  but  articles  of  a  similar  teudeucy  towud 
America  have  been  pablished  in  newspapers  here.  Foi  STery  attack  in  the  American 
papers  I  could  get  one  in  this  country  attuckiug  America ;  and  because  of  these  articles 
iflittobesnppoaed  that  we  wish  to  goto  war  with  America!  There  have  been  speeches 
made  in  tbe  American  Congress  which  J  consider  to  be  unwise,  but  have  we  bad  no 
unwise  speeches  iu  the  EngOsb  Parliament  t  But  after  all,  nations  can  only  be  made 
responsible  for  the  acts  of  their  goveruments  by  whicb  they  apeak.  Xow,  what  has  the 
government  of  the  United  States  done  to  produce  this  feeling  T  I  am  glad  tbe  honor- 
able gentlemau  acquitted  them,  but  there  again  be  differs  from  bis  chief,  wbo  said  he 
considered  the  notice  given  for  the  discontinuance  of  the  arrangement  with  respect  lo 
the  vessels  to  be  kept  on  tbe  lakes  was  without  provocation.  Now  what  is  the  fact  in 
relation  to  this  point)  I  will  refer  to  tbe  notice  given  by  Mr.  Adams  of  tbe  discon- 
tinuance of  the  arrsngenient,  because  the  honorable  gentleman,  no  doubt  unconsciously, 
did  not  fairly  represeut  the  effect  of  tbat  notice.  He  seems  to  have  an  impression  that 
the  notice  was  final,  but  I  do  not  understand  the  notice  in  this  way,  for  Mr.  Adams, 
after  referring  to  the  attacks  on  tbe  steamers  in  the  lakes,  and  tlie  raid  made  npon 
St.  Albans,  and  the  neceBsity  of  preventing  the  recurrence  of  snch  actfl,  says: 

"I  am,  therefore,  with  great  regret  instructed  to  give  this  formal  notice  to  yonr 
lordship,  tbat,  in  conformity  with  the  treaty  reservation  of  the  light,  at  the  expiration 
of  six  months  from  tbe  date  of  tbis  note,  the  United  States  will  deem  themselves  at 
liberty  to  increase  the  naval  armament  upou  the  lakes,  if,  in  their  Jndgment,  the  con- 
dition of  affairs  in  that  quarter  shall  then  retguire  it." 

We  all  know,  however,  that  a  great  deal  may  happen  in  six  months.  It  is  my  belief, 
and,  in  that  belief  many  persons  coincide,  that  before  that  time  has  elapsed  it  is  by  no 
means  impossible  that  the  war  itself,  and  with  it  the  very  Btat«  of  things  that  has  led 
to  this  notice,  may  be  at  an  end. 

Mr,  Adams  goes  on  to  say : 

"In  taking  this  step  I  am  desired  to  oasore  yonr  lordship  that  it  is  resorted  to  only  as 
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indlBpcDBable  meunre  to  the  natioDKl  defoDse,  sud  so  far  tcota  being  ia  a  Bpirit  of 


mont  friendly  TelatioiiH  with  Oreat  Britain.    I  take  pleasure  in  addin)(  t 

fixed  parpoBB  of  mj  gorerament  in  every  case  to  dirc<ct  ita  energies  to  the  prevention 
of  all  attempts  to  invade  the  British  territory,  whether  by  way  of  retaliation  or 
otherwise."  • 

If  words  express  any  meaning  at  all  that  dispatch  conveys  the  impression  that  that 
arrangement  is  not  regarded  as  a  bad  one  by  the  American  Kovemment,  but  that  it 
is  simply  thought  neoessary  to  depart  from  it  on  grounds  (^  self-defense,  and  that 
as  soon  as  the  causes  whicn  have  1e<l  to  the  departure  had  ceated,  tlie  desire  for 
its  termination  would  no  longer  remain.  My  honorable  friend  evidently  labors  nnder 
a  misapprehension  with  respect  to  the  reciprocity  treaty,  because  as  yet  no  notice 
has  been  given  for  its  termination.  Notice  has  been  given  of  a  motion  to  that  effect 
in  the  American  Congress,  and  if  carried  the  repeal  can  only  take  place  at  the  end  of 
the  year.  That  is  a  cose  in  which  diplomacy  may  be  expected  to  interfere  with  effect. 
There  are  two  parties  in  America,  one  of  which  is  interested  in  the  maintenance^  and  the 
other  in  the  abrogation  of  the  treaty,  and  the  party  who  think  that  their  interests 
are  injured  by  it  have  nnexpectediy  an  argnment  given  to  them  by  the  expression  of 
sympathy  in  this  country  and  in  Canada  In  favor  of  the  confederates.  Bat  when  tbe 
canse  of  irritation  is  removed  I  believe  the  feeling  to  which  it  has  givea  rise 
will  also  depart.  Hy  foil  belief  is  that  the  great  m^ority  of  the  American  people 
believe  that  the  treaty  in  its  main  principle  is  of  immense  advantage  to  both,  that  it 
bas  led  to  great  prosperity  and  good  feeling  between  them,  but  that  in  reality  it  is 
more  advantageous  to  the  greater  portion  of  America  than  to  Canada.  I  have  no  doubt 
they  will  exercise  their  influence  over  the  govemmeut  of  the  United  States,  and  that 
instead  of  a  repeal,  the  treat;  will  only  be  sligbtly  modified.  The  honorable  gentleman 
dwelt  upon  the  efforts  which  the  gOTemment  of  America  made  to  fortify  their  own 
shores  hut  surely  be  did  not  wish  it  to  be  supposed  that  their  takiug  measures  of 
defense  was  to  be  constmed  into  an  act  of  hostility,  or  as  imputing  an  iutention  of 
hostilitj",  against  this  country.  Though  our  government  lias  pui-sued  a  strict  course  of 
neutrality,  attempts  have  been  made  to  cause  them  to  depart  from  that  nentrality, 
and  in  the  apprehension  that  these  attempts  may  be  auccensiHil  surely  the  American 

government  would  not  liave  done  their  duty  if  they  had  not  made  such  preparations 
>r  defense  as  thoy  thought  mij^ht  i>e  required  in  gnch  an  eventuality.  Other  com-  . 
plaints  have  lieen  made  afoinst  the  American  government.  It  is  said  that  thev  have 
a  hostility  towards  ns,  aiiif  that  the  claims  which  have  arisen  out  of  the  depredatJoDS 
of  the  Alabama  and  other  sbipe  which  have  issued  from  our  ports,  claims  which  this 
country  will  teel  itself  bound  in  honor  to  reflise,  wilt  be  made  an  excuse  for  war.  Now, 
I  wish  to  ask  the  government  if  there  is  any  dispatch  which  gives  grounds  to  believe 
that  such  claims  will  be  enforced  in  anch  a  manner — whether  there  is  any  dispatob 
effecting  the  principles  of  these  cinims  since  the' dispatch  of  Mr.  Seward  to  Earl  Bus- 
sell  of  the  33d  of  October,  1863T  I  trust  the  House  will  allow  me  to  call  attention  to 
the  words  in  which  that  claim  was  mode.  After  giving  the  reasons  on  which  the  claim 
was  founded,  such  as  the  destruction  of  property  and  -accusing  ns  of  a  want  of 
promptitnde  in  oar  attempts  to  hinder  the  departure  of  these  vessels  from  our  sborea, 
Mr.  Adams  says; 

"  Upon  these  principles  of  law,  and  tbese  assumptions  of  fact,  resting  upon  the  evi- 
dence in  the  case,  I  am  instnicted  to  say  that  my  government  mnst  continne  to  insist 
that  Oreat  Britain  has  made  itself  responsible  for  the  damages  which  the  peaceful, 
law-abiding  citizens  of  the  United  States  sustained  by  the  depredations  of  the  veBsel 
called  the  Alabama.  In  repeating  this  conclusion,  however,  it  is  not  to  be  understood 
that  the  United  States  incline  to  act  dogmatically  or  in  a  q>irit  of  litigation.  They 
desire  to  maintain  amity  as  well  as  peace.  They  fiitly  comprehend  how  anavoidably 
reciprocal  grievances  must  spring  up  from  the  divei^nce  in  the  policy  of  the  two  coun- 
tries in  regard  to  the  present  insurrection.  They  cannot  but  appreciate  the  difflcnlties 
under  which  her  Majesty's  government  is  laboring  from  the  pressure  of  interest  and 
combinations  of  British  snt^tects  apparently  bent  upon  oompromieiag,  by  their  unlawful 
acts,  the  neutrality  which  her  Mi^esty  has  proclaimed  and  desires  to  preeerve,  even  to 
the  extent  of  involving  the  two  nations  in  the  horrors  of  a  maritime  war.  For  these 
reasons  I  am  instructed  to  say  that  they  frankly  confess  themselves  nnwilling  to  regard 
the  present  hour  as  the  most  favorable  to  a  calm  and  candid  examination  by  either 
party  of  the  facts  or  the  principles  involved  in  cases  like  the  one  now  in  question. 
Though  indulging  a  firm  conviction  of  the  correctness  of  their  position  in  regard  to  this 
Mid  other  claims,  they  declare  themselves  disposed  at  all  times,  hereaner  as  well  af 


to  consider  in  the  fullest  manner  all  the  evidence  and  the  arguments  which  her  Miuesty's 
gavemment  may  incline  to  proffer  in  refiitation  of  it;  and,  in  case  of  an  impossibility 
to  arrive  at  any  common  coanluslon,  I  am  directed  to  say  there  is  no  fair  and  equitable 

I  willing  to 


e  at  any  common  connluslon,  I  am  directed  to  say  there  is  no  fair  and  equiti 

form  of  conventional  arbitrament  or  reference  to  which  they  wiU  not  be  willing  to 
submit." 
This  dispatch  shows  that  the  American  government  pat  forward  the  clain)  b 
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cilialory  manner;  that  Uieydid  not  pal  it  forward  in  a  peremptory  maimer,  or  wi»h  to 
moke  it  a  qoestion  of  bonor  betweeu  the  two  countrieB.  The  honorable  member  for 
BiiminKham  bronglit  it  out  tbe  other  night  that  we  lind  a  number  of  claima  afpunet 
the  American  government.  By  a  piu'liamentatr  papec  of  the  31st  of  March,  1^64,  it 
appeara  there  are  four  hundred  and  fifty -one  Bach  clslma.  I  daie  say  tbe  vast  majority 
of  Uiene  claims  are  jnat ;  but  it  would  be  quite  unreasonable  to  say  that  because  w« 
made  these  claims  ne  would  peremptorily  enforce  tbem.  The  United  States  are  likely 
to  act  towards  us  in  the  same  manner.  I  wish  to  ask  the  treasury  bench  to  iuform  tbe 
house  whether  there  is  any  dispatch  from  the  American  government  altering  llie  prin- 
ciple on  which  these  claims  have  been  put  by  lit.  Adams;  whether,  iu  fact,  any  claim 
has  been  made  since  that  letter,  except  one  claim  on  account  of  the  destruction  of  the 
Sea  Bride  by  tbe  Alabama,  and  in  that  case  accoiding  to  the  principle  thua  laid  down  I 
If  the  conduct  of  the  American  govemnient  is  so  different  from  what  it  is  said  to  be, 
wfay  these  extraordinary  tuisreiiresentations  t  Why  this  suspicion  of  the  American 
government  T  I  do  not  believe  as  Lord  Derby  and  as  otlier  gentlemen  in  this  House 
seem  to  believe,  that  there  is  a  desire  in  America  for  a  war  with  this  oountry.  The 
people  in  America  have  a  longing  for  peace;  they  deeire  it  with  eagerness,  as  any  one 
who  mixes  with  Ajuericane  knows,  sua  I  cannot  believe  that,  with  the  debt  and  the 
■acrifioe  and  loss  of  life  which  war  has  imposed  on  them,  they  will  inaugurate  peace 
among  themselves  l)yaa  onprovoked  war  against  anation  thatis  more  powerfnl  than 
the  Bonlham  States,  and  which  wouJd  be  attended  with  burdens  far  greater,  and  sacii- 
flues  mnch  larger,  than  they  now  experience,  even  though  their  attemiit  against  Canads 
WM  in  tbe  first  instance  sucaessful.  I  attribute  tbe  present  feeling  in  tbia  conntry  to 
two  claaBus  of  men  who  have  got  hold  of  the  Biilish  public  and  misled  them.  They 
are,  first,  the  confederate  agents  and  those  who  sympathize  with  the  South,  and,  seo- 
ondly,  disappointed  prophets.  My  honorable  friend,  the  member  for  Horaham,  allowed, 
I  think,  the  first  class  t«  get  at  him.  That  letter,  containing  the  eitrsordinaiy  aooonut 
of  the  gunboats,  came,  I  think,  from  a  confederate  source.  [Mr.SEVUOUB  Fitzgeiuui. 
Not]  Hany  men  in  this  country  have  been  most  active  as  confederate  sympathixeta. 
I  do  not  blame  them  for  entertaining  strong  feelings,  and  in  this,  the  last  gaap  of  the 
rebellion,  they  are  straining  3very  nerve  to  frighten  England  into  taking  the  only  aUp 
which  is  Hksly  to  rescue  from  dsfeat  the  cause  to  which  they  are  devoted.  There  AN 
men,  too,  of  great  literary  fame  in  this  country,  who  must  be  vexed  at  the  shortcotniiitfs 
of  their  prophecies,  and  who,  after  having  foretold  from  day  to  day  the  miserable  Eall- 
Jtn  of  the  federal  power,  deem  it  convenient  to  hide  their  fallacies,  or,  at  all  events, 
divert  attention  ftom  their  mistakes,  by  continually  urging  upon  their  countiynieii  that 
mocees  in  the  Horth  would  only  be  the  herald  of  a  war  with  this  country.  These  are 
the  men  who  say  that  whatever  the  American  government  may  say  or  do,  we  are  not 
to  trnst  to  it,  because,  however  friendly  tbe  government  may  be,  the  people  are 
unfriendly.  The  question  is  of  such  immense  importance  that  I  trust  the  Houee  will 
allow  me  to  state  my  reasons  for  believing  that  the  charge  against  the  American  people 
is  as  nnfounded  as  the  charge  against  the  American  government.  That  charge  is  based 
on  three  ideas,  all  of  which,  I  believe,  rest  on  fairies.  The  firat  idea  is,  that  Uie 
Pnited  States — 1  mean  the  federal  power,  the  federal  people — are  greedy  of  empire  and 
of  dominion.  The  second  is,  that  tliey  are  vindictive  and  eager  mr  revenge;  and  the 
third  Is,  that  their  government  is  unable  to  control  the  people.  I  believe  tbele  is  a 
fkllaoy  in  each.  I  will  take  the  last  first.  The  right  honorable  gentleman,  the  mem- 
ber for  Horsham,  seems  to  suppose  that  the  American  government  are  unable  to  oootnil 
tlie  temporary  irritation  of  tlie  people.  Now,  there  is  co  government  in  the  world  to 
whom  SDch  an  inability  can  be  leas  attributed,  because  though  tbe  American  govoni- 
ment  is  a  government  of  the  people,  it  is  not  therefore  thejgevwnment  of  a  mob;  and 
I  Qhallenge  any  honorable  member  to  prodnee  a  case  in  whieti  tbe  mob  of  Amerie*  has 
oontmUed  the  govMnment.  There  are  dangerous  mobs  in  New  York,  ajid  maybe  in 
one  or  two  other  towns  of  America,  but  America  is  not  so  mnch  raqton^ble  fo>  them 
as  Bnglaod  and  Ireland,  who  sent  them.  But  anppoeing  there  aie  mobs  in  the  citice, 
it  doss  not  follow  that  wiey  have  any  influence  over  the  Americsn  govornP"-"*     ''^- 

_. ......  ....  .,    ,      '(armersthr* 

other  city  iu 
lent  which  ptevent  any 
yielding  to  temporary  irritation,  much  stronger  thMi  any  whi<4i  exist  in  uiis  eottntiy. 
If  there  be  faults  in  the  American  government,  and  there  are  \ay  great  foulta,  it  is 
because  that  govenuneot  is  lees  liabb  to  be  influenced  by  tbe  temporary  feeling  of  Out 
people  than  it  onght  to  be.  The  reason  of  that  is  that  the  Exocative  is  more  indepMid- 
eat  than  ours.  The  President  has  fur  greater  power  in.  that  respect  than  the  prime 
minister  of  England ;  and  the  flMit  whioU  eeetos  to  ns  so  strange,  that  tiie  members  of 
the  bouse  of  legialatnce  sit  for  months  afCei:  they  are  virtually  turned  oat,  is  an  evidanoe 
of  the  obecks  which  are  provided  by  their  eyetem  against  temporwy  infloenoea.  What 
liaB  hurpened  during  the  war  showB  this.  U'an  English  miniMry  had  made  tbe  lailimB 
which  Dave  occurred  iu  the  conduct  of  the  American  armies  and  of  American  paUsy, 
tba  English  people  would  not  have  shown  the  same  long-fiiibeaiiiig  paliienes,  Mt  we 
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HhoalA  have  had  cbknge  after  ohaoge  of  administration.  Therefore,  the  foar  that  the 
Ametlcaa  government  is  likely  to  plange  into  -war  through  any  temporary  irritation 
on  the  {Mtt  of  the  puople  ia  totally  anreammable.  It  ie  said,  in  the  second  plane,  that 
the  people  are  eager  for  revenge.  I  do  not  deny  that  there  are  and  have  been  some 
UiiDge  done  by  England  which  America  might  feel  somewhat  bitterly,  bnt  these  have 
been  the  acts  of  individnals,  and  not  of  the  government,  or  of  the  great  body  of  the 
people.  I  am  snre  that  the  adherence  to  their  canse  of  the  Lancaaliire  operatives  dur- 
ing their  gt«at  trials  baa  tended  to  create  as  good  a  feeling  in  America  as  anything  said 
or  llone  by  persons  in  high  stations  in  this  country  hae  tended  to  create  a  oontrary 
feeling,  (or  one  man  in  this  oonntry  irho  has  deluded  himself  into  the  belief  that  this 
gr«at  erperiment,  the  greatest  in  modem  times,  is  failing,  and  has  boasted  vrlth  prem- 
ature toy  over  the  bursting  of  the  bubble,  there  are  at  least  a  hundred  wbo,  like  the 
noble  lord  at  the  head  of  'Uie  Foreign  Office,  have  hoped  ftma  the  beginning  that  the 
gruat  republic  would  come  out  of  the  struggle  unscathed,  and  irjoice  now  that  it  saems 
nkely  that  she  will  emerge  puriQed  &om  that  slavery  which  has  been  her  weSikDeas 
and  shame  because  it  has  oeen  her  sin.  I  now  oome  to  what  is  more  beneath  this  fM- 
ing  than  almost  anything  else ;  namely,  the  belief  that  the  American  people  are  greedy 
ofdominion.  For  this  the  noble  earl  (Earl  EoaseU)  is  in  some  measare  re^oaaible, 
because  in  one  of  his  sneecbes  he  de<du«d  that  the  North  was  fighting  fbr  empiie  and 
the  South  for  independence,  froin  which  statement  the  deduction  ia  easy  that  if  the 
American  people  fight  fbi  empira  In  the  South,  they  would  also  A^t  fin  eupite  in  the 
NiHth.  Twill  not  say  whether  the  North  hasbeenfightingfbrempireoT  not,  hot  ite^ 
tainly  has  not  been  conscious  of  it.  The  nortiiem  people  bdieve  that  tiiey  are  ftgbtiDg  to 
prevent  the  destruction  of  their  country ;  and  in  any  attack  upou  Canada  they  conld 
not  feel  that  they  were  fightins  in  anything  but  an  unprovoked  war  for  emp&e,  and 
that  would  be  a  very  different  feeling  from  that  wbiob  now  animMea  them.  Then  if 
there  be  no  such  immediate  danger,  surely  we  may  consider  the  qaeMion  of  fbrtideMkais 
with  coolness  and  deliberation,  and  not  with  the  certainty  of  iuenrring  expaiMS  which 
may  affect  the  budget  not  only  of  this  year  but  of  future  years.  Besides,  these  fortifi- 
cations would  be  ca  little  avail  If  Canada  were  attacked.  The  matter  would  have  to 
be  fought  out  by  our  indicting  injuriea  on  the  Ajuerlcans  in  other  quarters.  If 
Canada  is  to  be  defended,  her  beet-defenae  will  be  a  peneveranee  in  those  principles 
of  uentnility  whiuh,  through  her  government  and  her  assembly,  she  haa  shown  a 
determinatioa  to  enfbroe  by  preventing  these  midnight  raids  upon  her  neighbors. 
The  beat  aid  we  oan  give  ia  her  is  for  na  to  take  care  to  hasten  the  time  when  the 
wounda  of  this  torrible  war  l>etween  North  and  Sooth  may  be  healed  o' —  '-  "- 


parity  I 
fi«ed  t 


England  shall  be  forgiven  if  not  forgotten ;  when  all 

theae  islands  or  her  dependencies,  or  in  the  great  repnbli< , 

bound  together  by  common  interests,  by  the  ties  of  language,  blood,  and  faith,  and 

common  freedom,  that  war  between  any  of  these  communities  will  be  as  abhorrent  and 

revidting  to  their  inhabitants  as  a  war  within  their  own  borders. 

Mr.  Cardwkll.  6ir,  the  honorable  member  for  Horsham  concluded  his  speech  by 
saying  that  if  ever  a  disaster  overtook  us  from  the  want  of  proper  ener^  and  tutengbt 
on  the  part  of  the  government,  he  should  feel  the  utmost  sati^otion  EnHn  the  reMO- 
tion  tiiat  be  had  at  least  given  early  notice  of  the  danger.  But  if  sn^  a  OMitingenoy 
idi  ever  arise  it  would  be  a  still  more  natural  source  of  satiafiMition  to  anypenrai, 
whether  a  snlOect  of  the  Queen  or  a  citizen  of  the  United  Htataa,  to  be  able  t«  a»j 
that  not  a  syllable  had  fiUlen  from  him  whichoonldhave  the  remotest  tMideDej  to  In^i; 
iriioat  the  great  calamity  of  a  wu'  between  the  two  oonntriea.  My  hoDorable  tiito£, 
tilie  memMT  for  Bradford,  in  his  eloqaeut  speech,  bos  o^led  mi  tbe  govommant  to 
answer  two  qneetiona.  He  has  asked  ns  to  state  distinctly  whetlieT  we  oannot  tmly 
assure  the  Honse  that  our  relations  with  the  United  States  are,  aa  they  have  been, 
perfectly  friendly.  I  can,  without  reserve,  give  that  asaoranee  to  the  Hunse.  Hy 
honorable  friend  baa  also  asked  whether  there  is  Dot  some  cairespondeuoe  nnlmown  to 
this  House,  varying  the  tonor  of  the  demands  made  nn  this  counti^  for  compensation 
on  acoount  of  the  destruction  of  Ameticou  mercbontmen.  With  equal  pleasare 
and  oonfidsuoe  I  can  assure  my  honorable  friend  that  the  answer  1  have  to  give  is  the 
answer  which  he  desiTee.  I'here  are  uo  papers  varying  the  tenor  of  the  principle  on 
which  that  question  stands  between  the  two  KovemmentH.  The  honorable  member  for 
Hoisham  began  his  speech  in  a  tone  of  which  we  coti  make  no  complaint.  All  I  will 
say  of  it  is  that  it  contrasts  most  advantaseouBly  with  the  tone  which  baa  been  taken 
by  otiiet  persons  on  the  same  subject,  and  I  sincerely  tnist  that  that  tone  will  always 
be  observed.  I  should  feel  deeply  leprehenaible  if  I  allowed  a  single  syllable  to  drop 
ftommewhidiwouldtaudtoexasperBte  any  difference  of  opinion  oi  to  turn  that  whicli 
might  be  a  mottar  of  paaaing  eontrovaray  into  a  serious  sntiject  of  dispute.  The  right 
faononble  genUemon  boa  alSided  to  the  reciprocity  treaty,  and  also  to  the  termination 
of  the  agreement  of  1817  with  regard  to  the  nnmber  of  Teasels  on  the  lakes,  and  he 
•aid  he  saw  no  evidence  of  hoatili^  in  the  conrsepniBued  by  the  United  States  on  either 
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of  these  qaMtions.  1  have  tbe  •atufMtion  of  tetliiig  hiu,  with  reganl  to  the  nambei 
of  VMselB  on  the  IdkM,  that  the  noble  lord,  the  foreifp  secTetnry,  has  already  commmii- 
OAted  to  tbe  United  S^tea  miniBtfli  liis  desire  that  another  afp«ement  might  be  sab- 
stitated  for  the  one  which  the  goveminent  of  the  United  States  has  given  us  notioe  to 
terminate.  WithTegaTdto  the  reciprocity  treaty,  nhen  notice  shalT  have  been  given 
by  the  United  States  her  Majesty's  governniout  will  not  lose  a  moment  in  endeavoring 
to  nmew  tlie  negotiatious  on  a  sabject  of  such  importance  to  both  the  United  State« 
and  this  country.  The  honoTable  gentleman  has  referred  in  just  teims  to  the  canceleing 
by  Preeident  Lincoln  of  tbe  order  issoed  by  General  Dix,  and  to  tbe  uniform  ooortoiy 
manileeted  to  thia  country  by  tbe  United  States  minister  in  Loudon.  I  cordially  agree 
with  bin  in  reepect  of  what  he  has  said  of  tbe  high  character  and  couduct  of  Hr. 
Adomi,  tuid  I  must  say  that  in  selecting  their  representatives  in  this  country  the  gov- 
emment  of  the  United  States  have  always  paid  as  the  compliment  of  choosing  uom 
among  their  most  distingnished  citizens.  The  bouorable  gentleman,  after  speaking  in 
this  mode  in  the  early  part  of  his  speech,  then  passed  with  a  rapid  transition,  throtash 
which  I  was  nnable  to  follow  him,  to  a  consideration  of  the  dangers  which  he  sees  la 
tbe  fntnre.  He  thinks  that  after  the  present  civil  war  is  over  there  is  imminent  danger 
of  hostilities  between  the  United  States  and  this  oonntry.  I  do  not  believe  that  in  using 
the  eTpreeaions  to  which  I  refer  the  honorable  gentleman  meant  to  give  his  sanction  to 
the  demands  made  by  the  United  States ;  but  I  anderst4>od  him  to  say  of  Canada  that 
she  bad  sent  out  no  Alabama,  and  had  not  given  cause  of  complaint,  as  we  had  done, 
bat  I  wish,  in  nsing  expressions  of  that  kind,  the  right  honorable  gentleman  had  been 
a  little  more  omnml.  Whatever  may  be  the  honorable  gentleman's  opinion  on  thar 
point  I  wilt  admit  with  him  that  whatever  may  be  the  prospects — and  I  hope  the  pros- 
peot  of  relations  between  the  United  States  and  Great  Britain  is  not  one  iu  which  we 
ore  obliged  to  see  hoetilitiee — it  is  not  on  the  justice  or  good  wiil  of  any  other  country, 
nor  on  the  forbewanoe  of  any  other  country,  we  are  to  calculate  for  our  defense.  It 
is  on  oar  own  position,  on  onr  own  inherent  strength  and  means  of  defense,  tliat  we 

lings  of  regret  with  which  I  should  resard  a  contro' 
ind  tbe  BuQects  of  her  M^eety.  1  should  look  opon  it 
fratricidal  war — a  calamity  almost  nnequaled  by  anything  that  the  world  has  ever  seen, 
and  I  sincerely  trust  that,  however  much  we  may  debate  among  ourselves  these  questioD& 
of  the  defense  of  Canada  and  tiia  mutual  relations  of  our  possessions  with  the  mother 
oountry,  we  shall  be  careful  to  employ  no  language  calculated  to  irritate  temporary 
differences,  or  to  exasperate  into  greater  diaputee  qiiestious  which  might  pass  away.  Let 
Tia  continue  to  believe  that  those  feelings  of  the  educated  cltMses  and  the  go'^'eminent 
of  the  United  States  to  which  the  honorable  gentleman  alluded — thoee  feelings  which 
we  know  to  be  prevalent  among  the  community  in  which  we  live  are  prevuent,  not 
<mly  among  the  educated  classes,  but  also  among  the  general  body  of  the  community  in 
the  United  States  of  North  America. 

Hr.  DisKABLi.  Sir,  I  do  not  think  that  her  Majesty's  government,  ai^r  placing  the 
report  of  Colonel  Jervois  upon  the  teble,  could  have  expected  that  the  subject  of  the 
defense  of  Canada  would  be  nnnoticed  by  the  House  ol  Commons;  and  it  could  not 
have  been  brought  forward  to-night  In  a  manner  more  distinguished  fot  clearness. 
moderation,  and  aociuacf ,  than  it  has  been  by  my  honorable  friend.  1  am  surrj'  that 
tbe  honorable  geatteman  opposite  (Mr.  W.  E.  iorster)  should  have  considered  that  that 
statement  favorably  contrasted  with  another  expression  of  opinion  which  he  referred 
to  as  having  been  made  in  another  place.  I  am  myself  totally  at  a  lose,  speaking,  of 
<MatBe,lrom  memory  at  the  moment,  to  recall  to  tecoUeotion  any  expreeeiou  of  opinion 
in  another  place  by  the  personage  to  whom  be  referred  wliich  at  all  justified  the  criti- 
eism  of  the  honorable  gentleman.  On  that  occasion,  if  I  remember  aright,  recaJling 
to  the  recollection  of  those  whom-he  addressed  the  great  irritation  that  occnired  at  the 
time  of  the  aifair  of  the  Trent,  now  four  years  ago,  it  was  naturally  argued :  ''  Whv 
have  yon  allowed  four  years  to  pass  away  without  makiug  those  preparations  which 
yon  DOW  confess  are  necessary  T"  And,  sir,  that  appears  to  me  to  be  an  argument  veiy 
diflScnlt  to  meet.  With  regard  to  the  opinions  uf  that  eminent  statesman  npon  thr 
general  subject  of  American  affairs,  hving  as  1  do  with  him  in  perfect  oooBdeuce,  and 
having  expressed  in  this  House  sentimente  in  reference  to  it,  I  can  only  say  that 
in  those  seutimente,  he  fully  and  completely  shored.  I  am  not  myself  conscious 
at  this  moment  of  ranking  among  those  mortified  and  iMfBed  prophets  to  whom 
the  honorable  member  (Mr.  W.  E.  Forster)  referred ;  and  I  can  only  say  that  I  have 
expressed  do  opinion  upon  American  aifairs  in  thia  Uonsewhiobbasnut  been  entirely 
shared  andconourTed  in  by  the  earl  of  Derby.  Nor  do  I  think  that  tbiougltoat  these  four 
years  it  li  possible  to  produce  any  expression  that  has  ever  fallen  from  the  lips  of 
that  eminent  man  which  in  any  way  could  justify  the  obaervations  of  the  honorable 
gentleman.  Sir,  I  am  nut  bena  to-nigbt  to  impugn — and  I  have  never  impugned — tlie 
ooudnct  of  the  goremnienC  of  tbe  United  States  thronghont  this  straggle.  I  am  pre- 
pared to  say  now,  with  increased  experience  of  their  behavior,  it  appears  to  me,  as  I 
stated  two  years  ago,  that  under  oircumstanceH  of  unprecedented  aiffionlty  that  j(o*- 
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uroeeiouie  CM>TiC[iern  eiaixaoi  America,  i  DBvelormeaiDac  opinion  Decaaseiiapi 
mo  that  the  people  of  the  United  States  ar«  a  Baeacioas  people.  I  do  not  think 
«  innenBible  to  the  glory  of  dominion  and  extended  empire  :  I  give  them  foil  c: 
r  being  inflnenced  by  the  paasionB  which  actaate  manlEind  generally,  and  nal 
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emment  has  condnoted  itself  with  great  e 

am  1  at  all  of  opinion  that  weareinanyimn         ^    , 

Northern  and  Southern  States  termlnatoa,  of  being  placed  ic 

mentofthe  United  8tat«a&om  oar  connection  with  Canada,  sir,  lao  notpreiena  now  to 
express  any  opinion  upon  what  may  be  the  termination  of  the  present  contest;  that 
appears  to  me  to  be  perfectly  nnnecessar?  to  the  discnsaion  of  the  subject  whiob  is 
befare  oar  consideration  to-night.  Bat,  assuming  even  the  resalt  to  be  such  as  the  hon- 
orahle  member  for  Bradford  auppoaee,  I  do  not  myself  conolnde  that  the  citizens  of  the 
United  States  of  the  North,  if  entirely  and  completely  victorious,  will  feel  inclined  imme- 
diately to  enter  into  another  struggle  with  a  power  not  Inferior  in  determination  and  re- 
tothe  Southern  States  of  America.  I  haveformed  that  opinion  because  it  appears 
'  ■"  .-....-..«..  .       .  ,       )tthinkth^ 

"DUcredft 

,  ,  ^  ,.1  nations 

who  eqjoy  a,  state  of  great  freedom  particularly ;  hnt  being  a  sagacious  people,  I  do  not 
think  they  would  seize  the  moment  of  exhaustion  as  the  one  most  favorable  to  the 
prosecution  of  on  enterprise  requiring  great  reeoarces  and  immense  exertion.  Sir,  there 
are  olhec  reasons,  too,  which  induce  me  to  adopt  that  opinion.  _I  have  not  been  infla- 
enced  in  forming  a  judgment  upon  such  grare  matter  by  that 'sort  of  rowdy  rhetoric 
which  Is  expressed  id  public  meetings  and  public  Journals,  and  from  which  I  fear  Id 
this  ooDntry  ia  formed  too  rapidly  our  opinion  of  the  character  and  possible  conduct  of 
the  American  people.  I  look  npon  such  exjiresaions  as  Bomethiiig  like  those  strong,  fan- 
tastic drinks  that  we  hear  of  as  snoh  favont«e  on  the  other  side  of  the  Atlantic ;  and  I 
shonld  aa  soon  snppuee  that  this  rowdy  rhetoric  is  a  symbol  of  the  real  character  of  the 
Am^erican  people  aa  that  those  potations  are  symbols  of  the  aliment  and  nutrition  of 
their  bodies.  Sir,  there  i»  also  another  reason  which  very  much  inflnencee  my  opinion 
that  these  violent  courses  which  are  apprehended  will  not  occur.  The  democracy  of 
America  mast  not  be  confounded  with  the  democracies  of  old  Europe.  It  la  not  the 
scam  of  turbulent  cities,  ucir  ie  it  a  mere  section  of  an  excited  middle  class  speculating 
in  shares  and  calling  it  prngresa.  It  inn  territorial  democracy,  if  I  may  nae  tliat  epithet 
williont  offending  honorable  gentlemen  opposite.  Artstetle,  who  haa  taught  us  most 
of  t)ie  wise  things  we  know,  never  said  a  wiser  thing  than  that  the  cultivators  of  the 
soil  are  the  class  leai^t  inclined  to  sedition  and  to  -rlolent  courses.  Now,  being  a  terri- 
torial democracy,  their  character  haa  been  formed  and  influenced  by  the  sort  of  property 
with  which  they  ore  connected,  and  the  nature  of  the  piirsaita  which  they  follow.  There 
isasensoof  responsibility  arising  from  the  reality  of  their  position  that  very  much  influ- 
ences their  political  conduct,  and  at  the  present  moment,  I  believe  they  are  much  more 
inclined  to  welcome  theretnm  of  laborer  to  theirfields,  and, beinga  very  domcsticpeople, 
again  to  see  assembled  around  their  hearths,  to  which  they  have  long  been  accustomed,  the 
honseholdin  whose  lot  they  oreinterested,  than  toindulge  in  HChomes,  plans,  and  dreams 
of  invading  the  dependencies  of  her  Majesty.  But,  sir,  althongh  these  are  my  opinions 
generally  upon  this  immediate  point,  I  cannot  conceal  from  myself  the  fact  that  very  great 
changes  have  takeuplacein  America  which  must  aSect  the  future;  and  I  am  inclined  to 
believe  that  in  this  Houae  those  changes  are  not  rated  at  Bufflcient  importance.  What  has 
happened  in  America,  whatever  may  l>e  the  consequence  of  the  present  struggle,  doee 
not  apfiear  to  me  to  be  leas  than  a  revolution.  I  would  ask  the  honorable  gentlemen 
to  recoil  to  their  recollection  what  was  the  state  of  North  America  when  we  met  in 
this  House  about  fonr  years  ago.  Why  North  America  was  then  divided  among  what 
1  may  call  three  great  powers.  There  were  the  United  States  of  America,  the  colonies, 
aettlenienfs,  and  dependencies  of  our  own  sovereign,  and  there  was  a  country  which 
certainly  did  not  possess  great  political  power,  but  which,  in  extent  of  Tesources,  fer- 
tility of  soil,  and  mineral  treasnrcs,  is,  perhaps,  not  cqnaled  in  the  world—Mexico. 
Now,  North  America  was  divided  under  these  three  heads,  and  in  reference  to  every 
one  of  these  you  will  see  vast  changes  have  occurred.  In  the  United  Sta(«e  civil  war 
has  raged,  and  is  still  raging;  and  even  If  it  terminate  (I  myself  give  no  opinion  as  to 
jta  termination)  as  the  honorable  member  for  Bradford  anticipates,  I  cannot  myself 
believe  that  yon  will  see  the  same  society  and  form  of  government  re-established — cer- 
tainly not  in  spirit  though  yoa  may  in  form— as  existed  before  the  civil  war  commenced : 
because  we  must  remember  this,  that  even  if  the  federal  government  is  triumphant  it 
will  now  have  to  deal  with  a  perplexing  and  discontented  population.  I  will  not  dwell 
mnch  upon  thenopulation  that  will  then  represent  the  sonthern  communiCiea ;  but  look  to 
the  slave  population,  no  longer  slaves.  There  will  be  seven  milljons  of  another  race 
emanctpa^td  ;  legally  in  fall  enjoyment  of  the  rights  of  freemen ;  so  far  as  the  letter  of 
the  law  is  concerned,  placed  upon  bu  equality  with  the  Saxon  rare,  with  whom  they 
can  poaaibly  have  no  sympathy.  But  whatever  may  lie  the  letter  of  the  law,  we  know 
ftom  experience  that  in  practice  there  will  be  a  dilTerence — a  marked  differenoe — 
between  those  recently  emancipated,  and,  I  will  not  call  it  the  superior  race,  because  I 
may  offend  some  gentlemen  opposite,  but  a  race  which  is  certainly  not  identical.  Well, 
nothing  tends  more  to  the  discontent  of  a  people  than  that  they  should  be  in  possession 
of  priv^egps  aqd  rights  which  really  and  praotically  they  find  are  not  recognized,  and 
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which  they  do  not  enjuy.  Theae  nie  ehuiieiils  of  political  <liscuut«ut ;  and  tbcCHfuru  if 
tbe  United  Btat«e  be  triumphaiit,  they  will  have  to  deal  with  what  tliey  had.  not 
before — great  nuiBHee  of  di8):outeQteid  population.  For  Huch  a  condition  of  aflairs  yon 
mnat  havealtraiiggovitrDment.  But  whatdoea  BBtroiig  government  mesu  I  It  means 
a  oentral  goverunieut ;  and  the  United  States  of  late,  in  their  troubles  and  emergen- 
oiea  have  had  recourse  to  the  centralizing  prinoiple.  A  oentral  government  must  hare 
an  army  nt  command  for  the  fiurpose  of  maintaining  that  order  and  unity  which  it  is 
their  dnly  to  uphold.  Well,  bit,  I  think  these  are  e]t:ment«  which  will  produoe  a  very 
great  diEterenoe  in  the  condition  of  the  United  States,  uveii  if  they  oome  triumphant 
ont  of  this  straggle.  Wliat  is  the  condition  of  tlie  colonies,  settlameute,  and  dependen- 
cies of  her  M^jeatyT  Before  this  struggle,  four  years  ago,  there  was  very  little  oom- 
mon  Bvmpathy  among  them.  The  tie  to  this  oountry  was  almost  one  of  formality,  and 
yet  what  has  been  the  consequence  of  this  great  change  in  North  Americaf  There  has 
already  developed  a  formidable  confederation,  with  the  element  of  nationality  atrongly 
evinced  in  it.  They  have  connted  their  population  ;  they  feel  that  they  are  numbered 
by  millions  ;  they  are  conscious  that  they  have  among  the  possessions  of  the  Queen  id 
North  America  a  district  of  territory  which  in  fertility  and  extent  is  eqnal  to  the  unftp- 
propriated  reserves  of  the  United  States.  These  are  elements  of  power,  and  prognostics 
of  new  iufluences  whtch  will  very  much  change  the  character  of  that  oountry.  Nor  ia 
there  aiiy  ruasoa  to  suppose  that  tbey  are  less  influenced  by  the  ambition  natural  to 
free  cominuuities  than  the  United  States  themselves.  Perhaps  they  may  foresee  that 
they  may  become  the  Russia,  1  will  say  for  example,  of  the  New  World.  But  what  ja 
the  condition  of  Mexico  I  Before  this  civil  war  commtrnced,  Mexico  WM  a  repnblic, 
with  a  vt<ry  weak  government.  She  is  no  longer  a  republic,  hnt  au  empire,  and  ebo 
baa  become  itn  empire  hy  the  interposition  of  two  of  the  most  powerfiil  and  imcient 
states  of  Europe— France  and  Germany.  Well,  sir,  when  we  see  all  the«e  iuunense 
cbatjgea,  it  is  impossible  to  deny  that  in  North  America  a  great  revolution  is  occnrtiog; 
anil  when  these  struggles  are  over,  when  peace  again  appears,  and  when  tranquiUity  m 
all  these  departments  may  be  again  established,  you  will  lind  communities  governed 
bf  very  diJlurent  influences,  and  aiming  at  very  difterent  objects  from  wliM  Uiey  havft 
hitherto  avowed  and  recognized.  Sir,  I  have  often  heard  in  this  House  statesmeD, 
even  distinguished  et-atesmen,  mumbling  over  what  they  oalL  the  balance  of  power  in 
Europe.  It  appeared  to  me  always  to  be  a  great  mistake,  when  we  oonsider  the  dis- 
tribution of  power  to  conflne  our  consideration  to  merely  European  elements  ;  that  tbe 
time  must  come,  and  speedily  come,  when  we  should  find  that  other  inflnenoes  from 
other  quarters  of  the  globe  would  very  much  inl«rfer«  with  all  those  calculationa,  which 
now  are  become  obsolete.  Well,  sir,  I  think  this  war  in  Ajnerica  has  rapidly  precipi- 
tated the  recognition  of  a  new  definition  of  the  balance  of  power,  not  as  a  sy^rtem  of 
small  aud  great  states,  leaving  all  the  strongest  positions  in  tiie  hands  of  the  weakest ; 
but  on  the  contrary  that  the  proper  meaning  of  the  balance  of  power  is  security  for 
communities  in  general  against  the  predominance  of  one  particular  power.  I  think, 
when  you  have  to  consider  the  butance  of  power  in  future,  yon  will  have  to  take  into 
oouaiileratioQ  atatcH  and  jnfluencae  which  cannot  be  counted  among  European  powers. 
Sir,  it  is  impossible,  nntwitbHtaading  what  honorable  gentlemen  may  say  with 
regard  to  the  character  of  the  United  States,  lo  conceal  from  ourselves  that  there  is  a 
feeling  among  those  influential  land-owners  to  whom  the  honorable  member  for  Brad- 
ford has  referred  with  reference  to  Europe  which  is  of  a  peculiar  nature.  I  will  not 
say,  for  example,  that  the  United  States  look  to  old  Europe  with  feelings  of  jealoajn- 
and  vindictjveness,  because  words  of  that  kind  should  not  unnecessarily  be  used  with 
respect  to  tbe  relations  between  nations ;  but  it  is  certainly  undeniable  that  the  United 
States  look  to  old  Europe  with  a  want  of  sympathy.  Tbey  have  no  sympathy  witii 
oonutries  wliicb  liave  been  created,  and  which  are  sustained,  by  tradition.  The  only 
part  of  old  Europe  tbey  do  sympathise  with  is  that  part  which  is  new,  and  that  yaa 
will  invariably  observe  in  tbeir  comae  of  conduct.  Ir,  then,  I  am  at  all  justified  in  thia 
view,  it  is  quite  clear  that  we  most  make  up  our  minds  to  know  what  our  relations 
really  sliall  be  with  her  Mi^caty'a  dtipendencies  on  the  other  side  of  tbe  Atlantic. 
We  are  on  the  eve,  no  doubt — 1  do  not  ineau  to-morrow  or  next  year — but  taking  those 
Urge  views  which  become  the  House  of  Commons,  we  ma^v  be  soou  upon  tbe  eve  of 
events  in  wliich  our  relations  with  our  American  dependeuciee  must  be  clearly  appre- 
hended and  acted  upon  by  this  country.  Is  this  oonutry  prepared  to  renounce  our  Ameri- 
can colonies,  or  to  maintain  the  tie!  Sir,  I  am  perfecuy  willing  to  adniit  that  if  they 
express  a  wish  to  SQver  that  connection;  if  those  views  were  well-foanded  which  have 
often  been  mentioned  in  this  House,  that  they  prefer  to  be  absorbed  by  the  United 
Slates,  B«  we  heard  years  ago,  then  we  may  terminate  that  connection  with  dignity 
and  without  disaster ;  but  if,  on  the  other  hand,  those  views  which  are  now  more  gen- 
erally accepted  are  Just — if  there  be,  on  tbe  part  of  Canada  and  the  other  North  Ameri- 
can colonies  a  sincere  and  deep  desire  to  fonu  a  considei-able  state,  to  develop  tbeir 
reaoaroea  with  tbe  patronage  aud  aid  of  Eagland  until  that  mature  hour  airivea  when 
we  may  lose  perhaps  our  dependencies,  but  gain  permanent  allies — then,  1  say,  it  wontd 
•be  one  of  the  greatest  political  blnnders  conceivable  for  us  in  any  way  torenouDce,  ralln- 
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^nuh,  or  avoid  the  KsponsibUi^  of  apholdiDg  and  mwutmiiiiDg  tbeir  interests  mt  the 
preseDt  moment,  lam  anro,  air,  if,  from  an;  ooosidenitioii  of  expense,  the  position  which 
ve  now  occupy  in  North  Amanca  were  relinquished,  it  woald  nltimstely  be,  as  regards 

the  leaoiircee  of  onr  wealth,  oa  fatal  and  disaistrous  a  etep  as  a  nation  ooiUd  take — that 
our  abject  proaperit;  would  not  lone  be  a  consolation  foe  as,  and  that  we  should  then 
indeed  have  to  prepare  perhapn  tor  the  invasion  of  our  country  and  the  subjugation  of 
our  people.  I  infer  from  what  has  been  stated  that  honorable  gentlemen  ImIow  the 
gangwav  do  not  themselves  npbolil  those  views  which  I  regret  have  been  expressed  in 
other  places,  In  other  quarters ;  that  they  ailopt  what  I  hope  is  the  sound  and  truly 
patriotic  view  of  the  subject ;  not  to  force  oar  connectioa  upon  any  dependency,  but  if 
at  a  moment  like  the  present — a  moment  of  revolution  in  Nortn  Aiuerioa— we  hud 
English  colonies  asserting  the  principle  of  tbeir  nationality,  foreseeiug,  perhaps,  a  gloti- 
ons  future,  but  atill  dependiug  till  the  moment  of  tbeir  entire  emancipation  arrives  upon 
the  faithful  and  affectionate  assistance  of  the  metropolis,  it  would  be  the  most  short- 
ughted,  as  it  would  be  the  most  spiritless  conduct  in  the  eyee  of  the  world,  to  ahriuk  &om 
the  duty  which  Providence  has  Bsaignod  to  ns  to  fulfill-  Well,  sir,  under  these  ciroum- 
stanoes,  whatis  the  course  we  ought  to  adopt  t  I  oapnot  donbt  that  the  course  we  should 
puiBue  is  to  assist  in'plocing  our  North  American  n'ovincea  io  a  state  of  proper  defense. 
When  we  are  told  it  is  impoasible  to  defend  a  frontier  of  one  thousand  five  nundred  miles, 
I  ask  who  has  ever  requested  you  to  defend  such  a  fiivntier  T  What  we  recommend  and 
require  is,  that  her  Miyesty's  troops  in  Canada  should  not  be  placed  in  a  position  in 
wlucb  the  utmost  bravery  and  skill  would  be  of  no  avail,  but  that  they  shonld  defend 
the  country  according  to  the  military  conditions  upon  which  all  countries  ace  defended. 
You  do  not  defend  hundretls  of  miles  of  iruutier.  Austria  has  an  immense  frontier,  but 
Austria  does  not  defend  it  all.  She  takes  care  that  when  she  is  invaded  there  shall  be 
forts  round  which  her  troops  can  rally  for  her  defense.  That  is  all  we  wi^  to  see. 
We  wish  to  eee  Canada  placed  in  such  a  condition,  that  if  defended  by  her  own  ooontry- 
men,  assisted  by  her  Mi^esty 's  troops,  they  should  at  least  have  that  fair  play  which  troops 
have  a  nght  to  count  upon,  and  the  advantage  of  those  fortifications  which,  if  devised 
with  sufocient  skill,  double  the  strength  of  armies,  and  tend  to  Che  success  of  oam- 
paigns.  That  is  what  is  required,  ana  what  I  trust  her  M^esty's  government  have 
resolved  to  give.  1  confess  that  these  four  years  need  not  nave  been  lost.  I  do  not 
think  that,  nr>m  the  first,  affairs  in  America  have  been  considered  of  the  importance  to 
which  they  have  attained,  and  which,  indeed,  I  myself  always  felt  they  must  attain. 
Hy  complaint  against  the  government  is  that,  &om  the  first,  they  did  not  Bdequat«ly 
estimate  the  affairs  of  Amerioa.  I  formed  that  opinion  from  the  judgment  eipmssed 
upon  them  by  her  M^esty's  government  during  the  lost  four  importajit  years.  Their 
opinions,  formed  npon  the  nature  of  the  strnggle  in  Amerioa,  npon  its  possible  ootiae- 
qnenoes,  and  upon  the  general  resulta  which  it  would  bring  about,  are  fbr  the  most 
pArt  inconflistenL  One  day  we  have  been  told  by  an  eminent  membw  of  the  govMn- 
ment  that  the  South  might  be  said  to  have  oompleted  their  independence,  uid  very 
shortly  after  that  a  veiy  great  authority,  lost  now  to  this  Honse,  (and  whose  loss  no 
one  more  regrets  than  I  do — Sir  George  Lewis.)  aaid  he  did  not  recogniie  that  any  sin- 
gle element  of  independence  had  been  accomplished  by  the  South.  These  two  opinions 
peridezed  the  country.  Oo^  day  we  were  led  to  believe,  by  the  highest  authority  of 
the  government,  that  there  was  on  the  part  of  the  government  the  utmost  sympathy 
for  uioae  who  were  struegling  on  beliolf  of  the  Southern  Slat«s ;  while,  on  the  other 
hand,  the  minister  who  had  peculiarly  to  pass  judgment  on  these  matten,  and  whow 
offlcLM  position  gave  weight  to  bis  opinions,  expressed  conclusions  of  a  totally  difi^ent 
flhuacter.  I  do  not  care  to  blame  her  M^eety's  government  for  these  inconsiatencieii 
of  opinion  in  a  position  of  extreme  difflculty,  and  in  a  period  of  revolution ;  but  what 
I  t^[ret  is  the  consequence  of  these  diaoordant  opinions  on  their  part,  and  that  all  thin 
time  Uie  coLoniee  of  this  country  have  not  been  prepared  for  defenw  as  they  should 
have  been.  After  the  loss  of  four  years  we  are  now  about  to  commence  an  effort  on  » 
■nail  scale,  but  this,  after  all,  is  a  small  matter,  provided  we  now  act  on  aonnd  princi- 
nlea.  If  ue  Parliament  of  England  has  determined  to  maintain  the  ooloniee  of  her 
H^eety,  founded  upon  the  unequivocal  expression  on  their  port  that  to  that  connection 
Ih^  ding  with  feelings  and  sentiments  of  a  character  which  show  that  the  national 
fiseUog  is  wholly  unimpaired;  if  they  show  that  the  reports  and  rumors  which  have 
been  circulated  with  regard  te  the  feelings  of  the  colonies  are  untbunded ;  that  thef 
ai«  proud  of  their  oonnaotion  with  this  country ;  and  that  they  are  resolved  to  main- 
tain it  until  they  rival  us  in  our  great  career,  and  have  become  our  allies  and  our 
finends,  then  I  shonld  not  regret  anything  which  has  been  done.    It  appears  there  are 


tlieee  topics : 


we  are  prepared  to  fulfill  that  iluty  In  a  man 
strengthen  and  maintain  the  British  empire. 


ft  which  will  produce  confidence,  and 
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If  we  were  prepared  to  break  thoBe  relatioDB  upon  the  sIlK^teet  f^nnd,  anv  speoulation 
OQ  the  defense  of  Canada  would  be  of  do  avail.  The  claims  made  by  nie  American 
EovMnmeat,  and  referred  t«  by  tlie  honorable  member  for  Bradibrd,  might,  according 
to  the  suggestion  of  Mr.  Adams,  t>e  sabmitted  to  arbitration ;  at  all  events,  he  inter- 

Eteted  the  dispatch  from  that  gentleman  as  containing  such  a  snggestion.  Having 
eard  a  good  deal  about  arbitration  beinc  one  of  tbe  chief  principles  adopted  by  her 
M^esty's  government,  he  must  confess  that  be  had  read  with  intense  eurjirJHe  the 
answer  sent  by  Earl  Russell  to  the  temperate  and  legitimate  dispatch  of  tbe  United 
States  government.  It  was  not  for  ns  to  consider  whether  the  claims  made  by  the 
United  Stai«B  were  founded  on  justice  and  right.  It  was  sufficient  for  our  purpose  that 
d  the  knowledge  that  a  great  power  solemnly  asserted  its  belief  in  the  jas- 


ie&ct«ry,  and  it  conld  n 
great  dlMatisfiKtioQ  in  the  United'  States.  The  fact  was,  that  jhe  disregard  of  the 
cemands  of  the  American  government  was  the  real  latent  canse  of  the  growing  irrita- 
tion in  the  minds  of  the  American  people.  He  thonght  that  some  further  explanation 
was  due  to  the  Hoose  than  had  been  offered  by  the  right  honorable  gentlemen  to  tbe 
qnesCion  of  tbe  htmorable  member  for  Bradford.  The  answer  of  the  aecretary  for  the 
colonies  substantially  was  that  the  question  remained  in  the  same  state  as  when  that 
docnment  was  written.  But  that  state  was  one  of  irritation  and  annoyance  on  the 
part  of  the  United  States.  The  honorable  member  for  Bradfonl  must  havi  expected 
some  better  answer — something  to  soften  down  that  feeling  of  irritation.  Had  any 
steps  been  taken  to  meet  the  demands  of  the  United  States  government  f  It  was 
obvious  that  those  demands  would  be  repeated,  and  must  be  repeated  if  the  United 
States  government  had  any  regard  for  its  own  honor,  and  then  what  would  be  the  posi- 
tion of  this  conntryl  We  had  a  demand  preferred  by  the  United  Statee  when  In 
difficulties,  accompanied  by  a  suggestion  of  a  reference  to  arbitration.  That  demand 
we  had  Bung  aside,  but  it  would  l)e  repeated  when  the  United  States  were  as  strong  as 
they  hoped  to  be.  What  would  then  be  onr  position  t  We  must  do  precisely  that 
which  we  refused  to  do  now.  We  must  do  that  or  go  to  war ;  and  where  was  the  man 
who  wonld  stand  np  and  say  we  ought  to  go  to  war  after  aucb  a  demand  from  the  Uni- 
ted States  T  Wniitd  it  not  be  better  tor  the  country  to  look  the  (xii''ation  fairly  in  tbe 
face  now ;  that  the  govemraetit  should  again  take  tbe  subject  into  its  consideration,  and 
endeavor  to  pnt  it  into  a  train  for  ac^ustment  T  Instead  of  that  they  came  down  with 
demands  for  fbrtiflcations  and  works  of  a  defensive  character.  He  thonght  the  govern- 
ment had  better  withdraw  the  vote  altogether,  at  least  they  ought  to  furnish  the  Hoase 
with  the  necessary  information  for  forming  a  Jndgment  npou  it.  But  he  would  prefer 
to  hear  from  them  that  our  relations  with  the  United  States  were  such  as  to  innace  a 
reasonable  hope  that  they  might  be  able  to  neutralize  the  great  lakes  and  to  render 
unnecessary  the  farther  prosecution  of  hostile  discnwions. 

Lord  RomtiiT  Cecil.  Sir,  I  have  no  doubt  great  advantages  have  arisen  in  recent 
times  from  the  practice  which  has  grown  np  of  reporting  to  the  public  outside,  the 
debativ  whicb  pass  in  this  House ;  but,  on  the  other  hand,  it  is  impossible  to  listen  to 
such  a  debate  as  this  without  feeling  that  the  practice  bos  its  drawbacks  too.  One 
speaker  after  another  has  got  up  and  protested  that  he  has  not  the  faint«st  idea  of  an^ 
possible  danger  of  a  rupture  with  the  United  Status;  but  one  cannot  but  feel  that  there  to 


something  contradictory  in  the  very  existence  of  this  debate  and  the  statement  which 
has  been  so  ostentatiously  brought  forward — a  contradiction  not  altogether  flattering  to 
our  confidence  in  our  own  strength,  or  calculated  to  increase  in  the  minds  of  the  rest  ofthe 
world  a  favorable  opinion  of  it.  We  value  Gibraltar,  but  »o  are  not  always  discnseing 
how  we  will  defend  Gibraltar  from  Spain.  Wo  value  Malta,  bnt  we  are  not  always 
discussing  how  we  will  defend  Malta  from  Italy,  We  are  now  discussing  how  we  shall 
defend  Canada,  for  one  reason  and  no  other — that  there  is  a  power  which  can  attack 
Canada,  and  which  has  the  will  to  do  so.  I  have  heard  from  the  honorable  and  learned 
gentleman  who  has  just  sat  down  (Hr.  Ayrton)  opinions  which  make  me  feel  with 
greater  force  the  drawback  of  having  onr  debates  reported  to  the  public  out  of  doors. 
The  honorable  and  learned  gentleman  has  expressed  in  the  broadest  and  strongest  Iftn- 
gnage  his  opinion  that  it  is  of  little  use  for  ns  to  defend  Canada,  unless  we  can  contrive 
to  make  peace  with  the  United  States.  I  concur  with  him  that,  if  wo  do  so,  it  will  be 
nnneceasary  for  us  to  defend  Canada.  1  was  sorry  to  hear  the  obenrvations  which  he 
made  respecting  the  Alabama— observations  similar  to  those  which  have  been  made 
elsewhere  in  the  course  of  debate,  and  which  may  be  misrepresented  on  the  other  side  of 
the  water— observations  which  entirely  misrepresent  the  spirit  and  feelings  of  this  Honse, 
and  tbe  policy  which  England  is  likely  to  pursue.  I  am  sure  that  England  will  never 
consent  to  submit  to  the  excessive  and  extravagant  demands  which  the  minister  of  the 
United  States  made  In  this  («spect,  contiary,  as  has  been  repeatedly  proved,  to  the 
principles  of  international  law.    I  wish  to  protest,  also,  against  tbe  ©xi^gerated  sppli- 
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cation  of  the  principle  of  arbitTAtion.  Arbitration  is  Terywellas  to  &ctB.  If  there  is 
«  dispute  as  to  facts,  it  ie  deeirsble  to  submit  them  to  arbitration ;  but  where  the  dia- 
pute  IB  not  B8  to  taata,  but  aa  to  great  prinoiplee  of  ioternational  law,  to  eabmit  them 
to  arbitration  is  to  baud  over  to  the  arbitrator  the  power  of  MLectiOK  or  eetabliehiug 
tbat  view  of  the  principles  of  international  law  to  whiob  yon  must  adhere  ia  all  future 
time.  Now,  T  do  not  think  that  international  law  can  be  framed  on  snch  prinoiplea,  and 
I  believe  that  if  any  attempt  were  made  to  do  so  the  partiea  who  appeared  before  the 
arbitrator  would  not  submit  to  be  bomid  by  his  decieion.      •  *  >•  * 

Mr.  Bhisht  :  Sir,  I  am  not  sure  that  I  should  have  addre«aed  the  House  on  this  occa- 
sion but  for  the  observations  which  have  been  made  by  the  noble  lord.  I  think  be  has 
been  perhaps  a  little  morei^nb  in  his  declarationa  on  this  occasion,  and  in  pointing  ont 
the  real  thing  which  I  suspect  is  passing  in  hiamiud  and  in  the  minds  of  very  many  mem- 
Uers  of  tbe  House  who  have  made  no  statement  of  their  own  opinions  during  this  debate. 
I  hope  the  debate  will  be  useful,  althongh  I  am  obliged  to  gay,  while  I  admit  the  import- 
ance  of  the  question  that  baa  been  brought  before  ua,  that  I  think  it  is  one  of  some  delicacy. 
Tllat  it  is  important  is  clear,  because  it  refers  to  the  poesibility  of  war  between  this 
country  and  tlie  United  States,  and  its  delicacy  arises  from  this,  that  it  is  very  diffloult 
to  discnas  this  qneetion  without  saying  things  which  tend  rather  in  the  direction  of 
war  than  in  the  direction  of  peace.  The  difficulty  that  is  now  before  ua  is  this:  that 
there  ia  an  extensive  colony  oi  dependency  of  this  conntry  Ijiog  adjacent  to  the  United 
States,  and  if  there  be  a  war  party  in  the  United  States,  a  party  hostile  to  this  oonntry, 
thataircumstaDoeaffoTdB  to  it  a  very  strong  temptation  to  enter  without  mnch  beeitatiou 
into  a  war  with  England,  because  it  may  feel  that  thTDai;h  Canada  it  can  inflict  a  great 
homiliation  upon  this  country.  And  at  tliu  same  time  it  U  perfectly  well  known  to  all 
iaCelligent  men,  eapecislly,  to  the  statesmen  and  public  men  of  the  United  States ;  it 
is  as  well  known  to  them  as  it  ia  to  us,  that  there  is  iio  power  whatever  in  thia  United 
iCingdom  to  defend  succesafully  the  Territory  of  Canada  against  the  power  of  the  Uni- 
ted Btatos.  Now,  we  ought  to  know  that  in  order  to  put  ourselves  right  upon  this 
qneetion,  and  tbat  we  may  not  talk  folly  and  be  called  upon  hereafter  to  act  folly.  Now, 
the  noble  lord  at  the  head  of  the  government,  or  hia  government  at  any  rate,  is  responsi- 
ble for  having  compelled  this  discussion  ;  because  if  a  vote  is  to  be  asked  for  this  ses- 
*  eioa  and  it  i»  only  the  beginning  of  other  votes,  it  is  clearly  the  duty  of  the  House  to 
briug  the  subject  under  discussiun.  I  think  the  votenowisparticolarly  inopportune  for 
mauy  reasune,  but  especially  an  wobave  heanl  from  the  Governor  General  of  Canada,  that 
they  are  about,  in  the  Nocth  American  Provinces,  to  call  into  existence  a  new  nation- 
ality ;  and  I,  for  one,  shfdl  certainly  object  to  the  taxes  of  tiiis  country  being  heedlessly 
expended  iu  behalf  of  any  nationality  bat  our  own.  Now  what  I  elionld  like  to  aek 
the  HouM  is  this:  first  of  all,  will  Canada  attack  the  United  States!  Clearly,  not. 
Next,  will  the  States  attack  CanadaT  I  am  keeping  out  of  view  England  altogether. 
Clearly, not.  There isnotamauin  theUoited States, probably, whose voiceorwboeeopiii- 
ion  wouM  have  the  smallest  influence  in  that  countTy,  who  would  recommend  or  desire 
that  an  attack  shoald  be  made  by  the  United  States  upon  Canada  with  a  view  to  it« 
forcible  auDCxatioo  to  the  Union.  There  have  been  lately,  as  we  know,  dangers  on  the 
fhintier.  The  Canadian  people  have  been  no  wiaer  than  some  members  of  this  Houiw, 
or  than  a  great  mauy  men  amongst  the  richer  classes  of  thia  country.  And  when  the 
refugees  from  the  Soutli — I  am  not  speakinK  sow  of  respectable  and  honorable  men 
from  the  South — many  of  whom  have  left  that  country  during  these  troubles,  and  for 
whom  I  feci  the  greatest  commiseration,  biit  I  mean  the  rufllana  from  the  South  who 
in  large  numbers  have  entered  Canada  and  have  employed  themeclves  there  in  a  course 
of  polioy  likely  to  embroil  us  with  the  Unlled  States — I  say  that  the  people  of  Canada 
have  treated  these  men  with  far  too  mnch  cousideration.  They  expressed  veiy  openly 
opinioos  hostile  to  the  United  States,  whose  power  lay  close  to  them.  I  wiU  not  go 
into  a  detail  of  what  we  are  all  suEBciently  well  acquainted  with,  the  aeiiing  of  Amer- 
ican ships  on  the  lake«,  tlie  raid  into  the  State  of  Vermont,  the  rubbing  of  a  bank,  the 
killing  of  a  man  in  his  own  shop,  the  stealing  of  horses  luopou  day,  and  another  trans- 
action of  which  we  have  veiy  strongproof,  that  meo  of  this  Class  actually  oouapired  to  set 
Are  to  the  largest  cities  of  the  Ualon.  All  these  things  have  taken  place,  and  the  Cana- 
dian government  made  scarcely  any  sigu,  I  believe  that  an  application  was  made 
to  the  noble  lord  at  the  head  of  the  Foroigu  Office  nearly  a  year  ago,  that  he  ahonld 
stimulate  the  Canadian  governmcut  to  aome  steps  to  avoid  the  dangers  that  have  aince 
arisen ;  bnt  with  that  sort  of  negligence  which  bus  been  bo  much  seen  here,  nothing 
was  done  until  the  American  govemmeut  and  people,  aroused  by  the  nature  of  theae 
transactions,  showed  that  tbey  were  no  longer  about  to  pnt  op  with  them.  Then  the 
Canadian  govemioent  and  people  took  little  notice.  Now,  Lord  Monck,  the  Governor- 
General  of  Canada,  about  whose  appointment  I  have  heard  a  great  many  people  to  com- 
plain, saying  that  he  was  a  more  followerof  the  noble  lord  at  the  head  of  the  government 
who  lost  his  election  and  was,  therefore,  sent  out  to  govern  a  pruvinoe — I  am  bound, 
however,  to  say,  from  all  I  have  heard  from  Canada,  that  Lord  Monck  has  conducted 
himself  in  amaoner  very  serviceable  to  the  colony,  and  with  the  greatest  possible  pro- 
priety, oe  representing  the  sovereign  there — Lord  Monck  hasbeenallakHigfkTorBbbto 
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tbe  United  Slates,  and  I  tteliere  hJB  osbinet  hM  ateo.  I  knon'  tli»t  at  least  the  moat 
importaDtnawapaportbere,  boaalwaTsbeeD  taTorable  to  the  North.  StiH  nothing  w«a 
done ;  bnl  the  moment  these  troablea  arose,  then  everything  was  done,  Voluntei^ra  had 
been  sent  to  tbe  frontiet.  Tbe  trial  of  the  raiders  has  been  proceeded  -with,  and  poosi- 
bly  they  -will  be  surrendered ;  and  the  Cantulian  ohancsllor  of  the  exchequer  has  pro- 
posed a  vote  in  their  House  of  Parliament  to  restore  to  the  jiersons  of  St.  Albana,  irbo 
were  robbed  by  the  raiders,  the  $50,000  that  were  taken  from  them.  And  what  is  the 
state  of  things  nowt  There  is  the  greatest  possible  calm  on  the  frontier.  The  United 
States  have  not  anordtosay  against  Canada.  The  Canadian  people  have  foond  that  tbey 
vrere  wrong,  and  have  now  returned  to  their  right  mind,  Thei  e  is  not  a  man  in  Can- 
ada, at  this  moment,  I  believe,  who  has  any  kind  of  idea  that  the  United  States  gov- 
ernment has  the  smallest  notion  of  attacking  them,  now  or  at  any  futnre  time,  on 
account  of  anything  tliat  has  transpired  between  tbe  United  States  and  Canada  during 
these  trials.  Well,  now,  if  there  comes  a  war  in  which  Canada  shall  suffer  and  be  made 
a  victim,  it  will  be  a  war  got  up  between  tbe  govemaent  of  Washington  and  the  goT- 
emment  in  London.  And  it  becomes  us  to  Inquire  whether  that  is  at  all  probable.  Ih 
there  anybody  in  this  Hoaee  in  (aror  of  snch  a  war  T  1  notice  with  general  delight, 
and  I  wag  not  a  false  prophet  when  I  said  sometime  ago,  that  some  day  it  wonld  be  so — 
I  say,  I  notice  with  delight  the  changed  tons  taken  here  with  regard  to  these  AmericBn 
questionB.  Even  the  noble  lord  the  member  for  Stamford.  (LotA  Eobert  Cecil,)  can 
speak  without  anger,  and  withont  any  of  that  ill-feeling  wbicb  I  am  sorry  to  aav  m 
past  oooasions  he  has  manifested  in  discnsainK  these  questions.  Now,  I  believe,  uiere 
IS  no  man  out  of  Bedlam,  or  at  least  who  onirht  to  be  ont  of  it,  and  I  sospect  there  are 
very  few  men  in  Bedlam,  who  are  in  favor  of  our  going  to  war  with  the  United  States. 
And  in  taking  this  view  I  am  not  arguing  that  it  is  because  we  see  tbe  vast  naval  and 
military  power  and  the  apparently  iuexhaustible  regources  of  that  country.  I  will  not 
,  assume  that  yon  or  my  couutrymeu  have  come  to  the  conclusion  that  It  is  better  for  us 
not  bo  make  war  with  America,  because  yon  will  find  her  with  a  strength  that  you  did 
not  even  suspect ;  I  will  say  that  it  is  upon  higher  grounds  that  we  ai?  all  against  a 
war  with  the  United  States.  Why,  our  history  for  the  last  two  hundred  years,  and  fur- 
ther back,  is  a  record  of  calamitous,  and,  for  the  most  part,  nnnecrasary  wars.  Wehave  i 
had  enough  of  whatever  a  nation  can  gain  by  military  successes  and  military  glory.  I 
will  not  turn  to  the  disasters  that  might  follow  to  our  commerce,  nor  to  the  wide-spread 
Tuin  that  might  be  occasioned.  I  will  say  that  we  are  a  wiser  and  better  people  than 
we  were  in  these  respects,  and  that  we  ghould  regard  a  war  with  the  United  States  aseven 
a  greater  crime,  if  needlessly  entered  into,  than  war  with  almost  any  other  connti?  in 
the  world.  Tiookina;  at  our  government  we  have  preserved,  with  a  good  many  hlnnders, 
one  or  two  of  which  I  eball  comment  uiion  by  and  by,  neutrality  during  this  great 
struggle.  We  have  hod  it  stated  iu  this  House,  and  we  have  had  a  motion  in  this  Rouse, 
that  the  blockade  was  ineffective  and  ought  to  be  broken.  Men  of  various  classes, 
parties,  agents  of  the  Richmond  conspiracy,  peiBons,  it  is  said,  of  influence  from  France, 
all  these  are  reported  ta  have  brought  their  influence  to  bear  on  the  noble  lord  at  the 
head  of  the  government  and  his  collesgnes,  with  a  view  of  inducing  them  to  take  part 
in  this  quarrel,  and  all  this  has  foiled  to  break  onr  neutrality.  Therefore,  I  should  say, 
we  mar  clearly  come  to  tbe  conclusion  that  England  is  not  in  favor  of  war;  and  if 
there  snonld  be  any  act  of  war,  or  any  aggression  whatever,  out  of  which  Causda  will 
■offer,  I  believe  honestly  it  will  not  come  from  this  country.  That  ts  a  matter  which 
gives  Die  great  satisfaction,  and  I  believe  the  House  will  agree  with  me  that  I  am  not 
misstating  the  case.  Now  let  us  ask,  is  the  United  States  lor  warT  I  know  the  noble 
lordtbememberforStamford,  (Lord  Robert  Cecil,)  hoe  a  lurking  idea  that  there  is  some 
danger  from  that  quarter;  lam  not  at  all  certain  that  it  does  not  prevail  in  other 
minds,  and  in  many  minds  not  so  acute  as  that  with  which  the  noblelord  is  gifted. 
If  we  had  at  the  bar  of  the  House  Lord  Russell  as  representing  the  English  govern. 
ment,  and  Mr.  Adams  as  the  representative  of  the  government  of  President  Lincoln, 
and  if  we  were  to  ask  their  opinion,  they  would  tell  us  the  same  as  the  secret-ory  of  theool- 
ooies  has  this  night  told  us,  that  the  relations  between  the  two  countries,  so  far  as  it  is 
possible  todiscover  them,  are  perfectly  amicable;  andlknowfhim  the  commnnicatloUH 
between  the  minister  of  the  United  States  and  our  minister  for  foreign  a&ire  that 
they  have  been  growing  more  and  more  amicable  for  many  months  past.  Now,  I  take 
the  liberty  of  expressing  this  opinion,  that  there  hoe  never  been  on  administration 
in  tbe  United  States  since  the  time  of  the  revolutionary  war,  up  to  this  hour,  more 
entirely  favorable  to  peace  with  all  foreign  conntries  and  more  especially  favor- 
able to  peace  with  England,  than  the  government  of  which  President  Lincoln  is 
the  head,  I  will  undertake  to  say  that  tbe  most  exact  investicat^ir  of  what  has  taken 
place  will  not  be  able  to  point  to  a  single  word  he  (I'resident  Lincoln)  has  said, 
or  a  single  line  he  has  written,  or  a  single  act  he  has  done,  since  his  first  nccession  to 
power,  that  betrays  anger  asainst  this  conntry,  or  pain  of  any  kind,  or  any  of  that 
feeling  which  some  persons  here  fSnoy  occupies  the  breast  of  the  President  and  his 
cabinet.  Then  if  Canada  is  not  for  war,  if  England  is  not  for  war,  and  if  the  United 
St%lea  areaot  for  war,  whence  is  the  war  to  comef    This  is  what  I  should  like  to  ask.    I 
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wish  tlie  noble  lord,  the  member  for  Stamford,  had  been  a  little  more  frank.  I  ahoald 
like  to  aak,  whence  comeB  the  anxiety  which  iindonbCedly  to  some  extent  prevailat  It 
m»j  be  amunied,  even,  that  the  government  is  not  wholly  ttee  from  it ;  bnt  they  have 
shown  it  iu  »q  almost  ludicroun  manner  by  imipasing  a  vote  of  £50,000.  It  is  stud  the 
newgpapera  have  (jot  into  a  sort  of  panic.  Tbey  conld  do  that  any  niaht  between  the 
hours  of  6  and  12  o'clock,  when  they  write  their  articles.  They  are  either  very  conra- 
geous  or  very  punic-strickpn.  It  is  said  that "  the  city  "  joins  in  this  feeling.  We  know 
what  "the  city"  meansi  therlfrht  honorable  gentleman  alluded  toil  to-nlKht.  It  meaos 
that  the  people  who  deal  in  shares,  though  that  does  not  describe  the  whole  of  them, 
"the  monled  Interest"  of  the  city  are  alarqied.  Well,  I  never  knew  "the  city"  to  be 
light.  Men  who  are  deep  in  greU  monetary  transactions,  and  who  are  steeped  to  the 
iijM)  sometimes  in  perilous  specnlations,  are  not  able  to  take  broad  and  dispaaaionate 
views  of  political  qneetions  of  this  jiatnrfi.  As  lo  the  newspapers,  I  agree  with  my 
honorable  friend  the  member  for  Bradfoni,  (Mr.  W.  E.  Forster,)  when,  referring  to  one 
of  tbem  in  particnlar,  he  intimated  that  he  tlionght  its  course  was  indicated  by  a  wish 
to  cover  its  own  confosion.  Surely,  after  fonr  years'  unintermpted  publication  of  Uee 
with  regard  to  America,  I  shoald  think  it  has  done  pretty  mnch  to  destroy  its  inflnenoe 
on  foreign  questions  forever.  But  there  is  a  much  higher  anthority — that  is  theauthor- 
ity  of  the  peers.  I  do  not  know  why  wc  should  be  so  much  restricted  with  regard  t« 
the  House  of  Lords  in  this  House.  I  think  I  have  observed  that  in  their  place  they  are 
not  so  sqneamiah  as  to  what  they  say  about  ns.  It  appeared  to  me  that  in  this  debate 
the  right  honorable  gentleman  (Hr.  Disraeli)  felt  it  oeoessary  to  get  up  and  endeavor 
to  excuse  his  chief.  Now,  if  I  were  to  give  advice  to  the  honorable  gentleman  opposite, 
it  would  be  this — tbr  while  stating  that  during  the  last  four  years  many  noble  lords  in 
the  other  House  have  said  foolish  things,  I  think  I  should  be  nncandid  if  I  did  not  say 
that  youalsobaTesaidfoolishthings— Learn  from  the  example  set  you  by  theright  hon- 
orable gentleman.  He,  with  a  thoughtful ness  and  statesmanship  which  you  do  not  all 
acknowledge — he  did  not  say  a  wo^  from  that  bench  likely  to  create  difficulty  with 
the  United  States.  I  think  his  chief  and  his  followem  might  learn  something  from  his 
example.  Bnt  I  hare  discovered  one  reason  why,  in  that  other  place,  mistakes  of  this 
nature  are  so  often  made.  Not  long  ago  there  was  a  great  panic  raised,  very  much  by 
what  was  said  in  another  place  about  France.  Now  an  attempt  is  made  there  to  oreat« 
a  panic  upon  this  question.  In  the  hall  of  the  Reform  Clulitnere  is  affixed  to  the  wall 
a  paper  which  (fivee  a  telegraphic  account  of  what  is  being  done  in  this  House  every 
night,  and  what  is  also  being  done  in  the  other  House,  and  I  Snd  almost  every  night 
from  the  beginning  of  the  session  the  only  words  that  have  appeared  on  that  side  de- 
TOt«d  to  a  record  of  the  proceedings  of  the  House  of  Lords,  are  these  words:  "  Lords 
adjourned."  The  noble  lord  at  the  head  of  the  government  is  responsible.  He  has 
brought  this  House  nearly  to  the  same  condition.  We  do  very  little,  and  they  do  abso- 
Intety  nothing.  All  of  us,  in  our  younger  days,  I  am  quite  sure,  were  taught  by  those 
who  had  the  care  of  us,  a  verse  which  was  intended  to  inculcate  the  virtue  of  industry.  ■ 
One  couplet  was  to  this  effect; 

"  SaUn  bUH  wme  mlKhlaf  OdiIb 

Far  idle  biui<l*  to  do." 

And  I  do  not  believe  that  men,  however  high  in  station,  are  exempt  from  that  unfor- 
tunate effect  which  arises  to  all  of  us  from  a  course  of  continued  idleness.  But  I 
should  like  to  ask  this  House  in  a  most  serious  mood  what  is  the  reason  that  any  man 
in  this  country  has  now  more  anxiety  with  regard  to  the  preservation  of  peace  with 
the  United  States  than  he  had  a  few  years  ago.  Is  there  not  a  consciousness  in  our 
heart  of  hearts  that  we  have  not,  during  the  last  five  yeai-s,  behaved  generously  to  out 
neighbor!  Do  not  we  feel  somei^ay  a  pricking  of  conscience;  and  are  w«  uut  sensible 
that  conscience  tends  to  make  us  cowards  at  this  piulriculaT  Juncture  I 

Well,  I  shall  not  review  Uie  past  transactions  with  anger,  but  with  feelings  of  sor- 
row ;  for  I  maintain,  and  I  think  hiatary  will  hear  out  what  I  say,  that  there  is  no  gen- 
erous and  high-minded  Englishman  who  could  look  back  upon  the  transactions  of  the 
last  four  years  without  a  feeling  of  sorrow  at  the  course  wo  have  pursued  on  som* 
particular  occasions.  As  I  am  wishAil  to  speak  with  a  view  to  a  better  state  of  feeling 
both  iu  this  country  and  in  the  United  States,  I  shall  take  the  liberty,  if  the  House 
will  permit  me  for  a  few  minutes,  to  refer  to  two  or  three  of  these  transactions  where, 
I  think,  though  perhaps  we  were  not  in  the  main  greatly  wronj^,  yet  in  some  circum- 
stances, we  were  so  far  unfortunate  as  to  have  created  an  irritation  which  at  this 
moqent  we  wish  illd  not  exist.  The  honorable  member  for  Horsham  (Mr.  Seymonr 
Rtzgemld)  referred  lo  the  contse  taken  by  the  government  with  regMfl  to  the 
acknowledgment  of  the  belligerent  rights  of  tlie  South.  Now,  I  have  never  been  one 
to  condemn  the  government  for  acknowledging  those  belligerent  rights  except  upon 
this  ground — I  think  it  might  be  logically  contended  that  it  might  possibly  l)eoome 
necessary  to  take  that  step;  hut  1  do  think  the  time  and  manner  in  which  it  was  done 
were  moat  unfortunate,  and  could  not  but  produce  very  evil  eflbcts.  Going  back  nearly 
four  years,  we  recollect  what  occurred  when  the  news  arrived  of  the  first  shot  having 
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been  Sred  at  Fort  fiamUr.  That,  I  think,  wm  abont  the  ISth  of  April.  Immediktely 
After  that  time  it  WM  aiiDoiuic«d  that «  n«w  iiiiniet«r  was  coming  t«  this  eomitry.  Ur. 
DalUa  bod  iDtimated  to  the  Koverament  that,  m  he  did  not  repreBent  tlie  new  Prau- 
dent,  he  would  rather  not  nmlertake  aDytbin);;  of  importtuioe;  but  that  his  anceonwH- 
wu  on  his  way,  and  woald  arrive  on  aiioh  a  day.  Whan  a  man  leaves  New  York  on  a 
eiveii  day  you  can  calcnlato  to  about  twtJve  honrB  wbuu  he  will  be  in  Loudon.  Mr. 
Adanii,  1  think,  arrived  iu  London  about  the  13th  of  May,  and  when  he  opened  his 
newspaper  next  morniu);  lie  found  the  proclamation  of  ueatrality  ackoowled^n);  the 
l)el]if(erent  rigbta  of  the  Bouth.  I  say  that  the  proper  course  to  have  taken  woald 
haveoeen  to  wait  till  Mr.  Adams  arrived  here,  and  to  have  discussed  the  matter  with 
him  in  a  friendly  manner,  explaiuius  the  ground  apon  which  the  English  government 
had  felt  themselTes  bound  to  issue  t£at  proclamatiou,  and  represelitiiig  that  it  was  not 
done  in  any  manner  as  on  unfriendly  act  towards  the  United  States  goTemment.  Bat 
no  precaotion  whatevrr  was  taken.  It  was  done  with  unfriendly  haste,  and  bad  this 
effect,  that  it  gave  comfort  and  courage  to  the  conspiracy  at  Monbpimeiy  and  at  Bach- 
moud,  and  caused  great  grief  and  irritatlou  among  that  portion  ofthe  people  of  Amer- 
ioa  most  strongly  desirous  of  maintaining  amicable  and  friendly  relations  between 
their  country  and  England.  To  illustrate  this  point  allow  me  to  suppose  a  great  revolt 
*'  ~  1  token  plaoe  in  Ireland,  and  that  we  had  sent  over  within  a  fortnight  of  the  M — 


uf  such  yn  unfortunate  transaction  a  new  minister  to  Washington,  and  thai 
on  tiie  morning  after  arriving  there  he  should  find  that,  without  consuitinf;  him,  the 
government  hod  taken  a  hasty  step  by  which  the  belligerent  rights  of  the  insurgents 
had  been  acknowledged,  and  by  which  comfort  and  support  had  l>een  given  them.  I 
ask  any  man  whether,  under  such  circumstances,  the  feeling  throughout  the  whole  of 
Qreat  Britain,  and  iu  the  mind  of  every  man  anxious  to  preserve  the  nnity  of  Gre«t 
Britain  and  Ireland,  would  not  neoessarily  be  one  of  initatioa  aod  exasperation  against 
the  United  StatesT  I  will  not  argue  this  matter  further;  to  do  so  woald  be  simply  to 
depreciate  the  intellect  of  the  honorable  gentlemen  listeniug  to  me.  Seven  or  eight 
moutlis  afterward  there  happened  another  transBctioii  of  a  verj'  different  but  unfortu- 
nate nature — that  is,  the  transaction  ariHing  out  of  the  seizure  of  two  southern 
envoys  out  of  an  English  sliip,  tlie  Trent.  I  rucollact  making  a  speech  down  at  Roch- 
dale about  the  time  of  that  occunence.  It  was  a  speech  oitCirely  in  favor  of  the 
United  States  guvenmient  and  people;  bnt  I  did  not  then  undertake,  as  I  do  not 
undertake  now,  in  the  slightest  degree,  to  defend  the  seizure  of  those  two  envoys.  I 
said  that  although  proeedeuta  for  such  an  action  might  poAsihIy  be  found  to  havo 
occurred  in  what  I  wiU  call  some  of  the  evil  days  in  our  bistory,  at  any  rate  it  was 
opposed  te  the  maxima  and  principles  of  the  Uait«d  States  government,  and,  as  I 
tuongbt,  a  bad  act,  which  should  not  have  beeu  done.  Well,  I  do  not  oomplaiu  of  the 
ilemand  that  those  men  should  bo  given  up;  but  I  do  complaiu  of  the  manner  in  which 
that  demand  was  uiade,  and  the  menaces  by  which  it  was  accompanied.  I  think  it 
was  wroug  and  iinHtat«BUianlike  that  at  the  moment  we  heard  of  a  transaction,  when 
there  was  nut  the  leaHt  foundation  for  auppusiDg  that  the  United  States  government 
were  aware  of  the  act,  or  had  in  the  slightest  degree  saoctioned  it,  as  we  since  well 
know  they  did  not,  that  you  should  immediately  get  ships  ready  and  send  off  troops. 
and  let  out  the  organs  of  the  press,  who  are  aln'ayi  ready  te  inflame  the  paasiona  of 
the  people  to  frenzy,  to  prepare  their  minds  for  war.  But  that  was  not  ul,  because 
before  uie  United  States  bad  heard  a  word  of  the  matter  from  this  country  their  Sec- 
retory of  State  had  written  te  Mr.  Adams  a  dispatch,  which  was  communicated  to  our 
government,  and  iu  which  it  was  statiMl  that  the  transaction  had  not  been  done  by 
any  orders  of  theirs,  and  therefore,  as  far  as  they  and  we  were  concerned,  it  was  a  pure 
accident,  and  they  should  consider  it  with  the  most  friendly  disposition  toward  this 
country.  How  came  it  that  that  dispateh  was  never  'published  for  the  iuformatiou  of 
the  people  of  this  couutryT  How  happened  it  that  during  one  whole  month  the  flame 
of  war  was  fanned  by  the  newspapers,  particularly  by  those  supposed  to  be  devoted  te 
the  government,  and  that  one  of  those  newspapers,  supposed  to  be  peculiarly  devoted 
to  the  prime  minister,  had  the  audacity,  I  do  not  know  whence  it  obtained  its  instruc- 
tions, to  deny  that  any  such  dispatch  had  been  receivedT  Now,  sir,  I  am  of  opinion 
that  it  is  not  possible  to  maiutain  amicable  relations  with  any  great  country,  and  I 
think  it  is  not  with  any  little  one,  unless  governments  will  manage  these  different 
tisnsactions  in  what  I  will  call  a  more  conrtoons  and  more  honorable  manner,  t  hap- 
pen to  know,  for  I  received  a  letter  from  the  United  States,  from  one  of  the  most  emi- 
nent men  in  that  country,  dated  only  two  days  before  those  men  were  given  up,  and  be 
said  the  real  diCBculty  in  the  course  of  the  Preeideut  was  that  the  menaces  of  the  Eng- 
lish government  had  made  it  almost  impossible  for  them  te  concede ;  and  the  qnastion 
they  asked  themselves  was  whether  the  English  government  was  intending  to  seek  a 
cause  of  quarrel  or  not.  Aud  I  am  sure  the  noble  lord  at  the  head  ofthe  government, 
if  such  a  demand  had  beeu  made  upon  him  with  courtesy  and  fairness,  as  between 
friendly  nations,  would  have  been  more  disposed  to  concede,  and  would  have  found  it 
much  more  easy  te  concede  than  if  the  demand  had  been  made  accompanied  by  menaces 
snob  OS  his  government  oS'ered  to  the  government  of  the  United  States.    Now.  &» 
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Honse  will  obaerve  that  I  sin  not  oondemDiaK  tlie  govenunent  of  thia  ounntry  for  the 
■udD  point  of  nhat  tber  did.  I  am  only  ouodeiaaing  them  beoanse  thej  did  not  do 
That  tliey  had  to  do  in  tliat  manner  which  would  be  moat  likely  to  remove  difflcolties 
and  proaerve  a  friendly  feeling  between  Che  two  nations. 

Then  I  dome  to  the  last  thing  1  shall  mention — to  the  question  of  the  ahipa  which 
have  been  preyine  iipoo  the  commerce  of  the  United  States.  I  shall  confine  myself  to 
that  one  veaael,  the  Alabama.  She  was  bnilt  in  thisconntry;  all  herniuDitionsof  war 
were  from  thia  conntry ;  ulmoat  every  man  on  board  her  waa  a  subject  of  her  Majesty. 
She  sailed  &om  one  of  our  chief  porta.  She  is  reported  to  have  been  bnilt  by  a  Drm 
in  whom  a  member  of  this  Houae  nsa,  nnd  I  preaurae  is,  inlereated.  Now,  air,  I  do 
not  complain.  I  hnoir  that  once,  when  I  referred  to  thia  question  two  yeara  a^a,  when 
my  honorable  fHnnd,  the  member  for  Bradford,  brought  it  forward  in  this  Itouse,  the 
honorable  memlWT for  Birkenhead  (Mr.  Laird)  woa  exceaaively  angiy.  I  did  not  complain 
that  the  member  for  Birkenhead  had  atmck  una  friendahip  with  Captain  Semmea,  who 
may  he  described  as  another  sailor  once  was  of  aimilar  pursuits,  as  being  "  the  mildest- 
mannered  man  that  ever  acuttled  ahip."  Therefore  I  do  not  complain  of  a  man  wIh> 
has  an  acquaintance  with  that  notorioua  person,  and  I  do  not  complain,  and  did  not 
then,  that  the  member  for  Birkenhead  looks  admiringly  npon  the  greateat  example 
which  men  have  ever  eaen  of  the  greateat  crime  which  men  have  ever  committed.  I 
do  nut  complain  even  that  he  should  applaud  that  which  ia  fonude<l  npon  a  gigantic 
trofflc  in  living  flenh  and  blood,  which  no  anbject  of  thia  realm  can  enter  into  withont 
being  deemed  a  felon  in  the  eyee  of  onr  law  and  punished  as  such.  But  what  I  do 
complain  of  is  this,  that  the  honorable  gentleman,  the  member  for  Birkenhead,  a  mag- 
istrate of  a  county,  a  deputy  lieutenant' — whatever  that  may  be — a  reprc«entative  of 
a  constitnency,  and  having  a  seat  in  this  ancient  and  honorable  assembly,  that  he 
should,  as  I  bflieve  he  did,  if  concerned  in  the  building  of  tbia  ship,  break  the  law  of 
his  conntij,  driving  us  into  an  infraction  of  inl«mational  law,  and  treating  with 
undeserved  disrespect  the  proclamation  of  neutrality  of  the  Queen.     J  have  another  oom- 

Elaint  to  make,  and  in  allusion  to  that  honorable  member.  It  is  within  your  recol- 
■ction  that  when  on  the  former  occasion  he  made  that  apeech  and  defended  hia  course, 
he  declared  that  he  wonld  rather  be  the  builder  of  a  dozen  AlabMuaa,  than  do  something 
which  nobody  bad  done.  That  lonciiage  woa  received  with  repeated  cheering  from 
the  opposition  aide  of  the  House.  Well,  sir,  I  undertake  to  say  that  that  was  at  leaat 
a  very  nnfortiinate  circamatance,  nndl  beg  to  tell  the  honorable  gentleman  that  at  the 
end  of  the  loat  aoaaion,  when  the  great  debate  took  place  on  the  qnestlon  of  Denmark, 
there  were  many  men  on  thia  side  of  the  Houae  who  had  no  objection  whatever  to  aee 
the  preaent  goverunient  tnmed  out  of  office,  for  they  had  many  gronnda  of  complaint 
BgainaC  them;  bnt  they  felt  it  imposaible  that  they  shoold  take  the  responeibility  of 
bringing  into  offlce  the  right  honorable  member  for  Baokinghamshire  or  the  party 
who  could  utter  snch  oheera  on  anch  a  anbject  aa  that. 

Turning  &omthe  member  for  Birkenhead  to  the  noble  lord  at  the  head  of  the  Foreign 
Offloe,  he  who,  in  the  cas6  of  the  acknowledgment  of  belligerent  rights,  had  pro- 
ceeded with  auoh  remarkable  celerity,  undue  and  unfriendly  haste,  in  the  course  he  had 
Enraned  when  he  came  to  the  question  of  the  Alabama  amply  compensated  for 
■  by  hia  alowness  of  nrocediite,  and  what  was  a  curioua  thing,  which  even  the 
noble  lord's  colleognea  have  never  been  able  to  explain,  although  he  eent  to  Cork  to 
atop  the  Alabama  if  she  arrived  there,  she  having  gone  out  of  the  Jurisdiction 
of  the  Crown  of  these  Islands  he  allowed  her  afterward  to  go  into  a  dozen  oraseore 
of  porta  belonging  to  this  conntry,  in  different  ports  of  the  world.  It  seems  to 
me  that  this  is  rather  a  special  instance  of  that  feebleness  uf  pnrpoee  on  the  part  of 
the  noble  lord  which  I  regret  to  aay  has  ou  many  occasions,  done  much  to  mar  what 
would  otherwise  be  a  great  political  career.  Now,  I  will  not  detain  the  House  on 
the  qiieetionof  the  rams.  Thehonorablemomber  for  Birkenhead,  or  the  firm  or  family, 
or  whoever  the  people  are  at  Birkenheatl  who  do  these  things,  thia  firm  at  Birkenhead, 
after  they  hod  seen  tbe  peril  into  which  the  country  was  driftinj;  on  accoiiDt  uf  the 
Alabama,  proceeded  most  audaciously  to  build  those  two  rams ;  ana  it  woa  only  at  the 
very  last  moment,  when  on  the  eve  of  a  war  with  the  United  States  on  account  of  thoae 
rams,  that  the  government  happily  had  the  courage  to  seize  them,  and  thus  the  last 
danger  was  averted.  I  take  it  t^ere  are  some  Rhip-owners  here.  I  dare  eay  there  are 
many  in  London — there  are  many  in  Liverpool — what  would  be  the  feeling  <n  this 
country  if  they  suffered  in  this  way  from  ahipa  built  in  tbe  United  StateaT  lliere  ia  a 
shipHjwner  in  New  York,  Mr.  Lowe,  a  member  of  the  Chamber  of  Commerce  of  New 
York.  He  had  three  large  ships  destroyed  by  the  Alabama ;  and  the  George  Oriswold, 
that  came  to  this  conntry  freighted  with  a  heavy  cargo  of  provisions  of  various  kinds 
for  the  snfiering  people  of  Lancashire,  was  deetroyed  on  its  return  passa^,  and  the 
ship  that  deatroyed  it  may  have  been,  and  I  believe  was,  bnilt  by  these  patriotic  ship> 
bnudera  of  Birkenhead.  These  are  things  that  rankle  in  the  breast  of  the  conntry 
that  is  aDbJeoted  to  those  Icaeea  and  indignities.  Even  to-day  I  see  in  the  paper  that  a 
TcMel  that  went  out  of  thia  country  has  destroyed  ten  or  eleven  ships  between  the  Cape  ot 
Oood  Hope  and  Anatralla.  I  have  thonght  it  mmeceesory  coutinnoUy  to  bring  Aiimi> 
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««a  qnettioiu  before  the  Boqw,  m  wtue  genOemmi  hmve  done  dnring  the  two  or  tima 
lost  seMionj.  The;  Hhonld  Ii»ve  twkad  «  few  oaestioDs  in  legBrd  to  those  wbtpa ;  Int 
no,  they  asked  no  qneation  upon  the«e  points.  The;  Mked  qaeationa  npon  erery  point 
on  which  they  thought  the;  mif|;ht  embarrase  the  ^vemmeDt  and  nuke  tbef^restdifi- 
onltiee  of  the  govemnient  greater  in  all  their  transactiODS  with  the  Unftod  Stktes.  Bal 
the  membera  of  the  goTernment  have  not  been  too  wise.    I  hope  It  will  not  be  dKiOKbt 

<i..4.> 1 it; — 1  iji  —  .1... — ,„ leuto  MB  not  generally  Tory  wiae.  Tw» 

_, „_  _ — _.  - — -_  - —     jveroment  aod  tbeattomsTi 

addKased  the  Honee.    I  aaked  the  noble  lord — I  A 

epeak,  if  onl;  for  Ats  niinnt«8,  words  of  generoai^  and  sympathy  to  I  „ 
people  of  the  United  States.  He  did  not  do  it.  Perhaps  I  was  nwUsh  10*0:  , 
att«niey  general  madeatooBt  able  speech.  It  was  the  only  time  Ih»vellBtei]edtoIiiiii,i)i 
all  the  time  I  have  known  him  in  this  Honse,  with  pain,  for  I  thought Itieapeeeh  waafoD 
of  bad  morals  and  bad  law.  I  am  qnite  certain  that  he  gave  an  accoant  evra  of  tbe 
facts  of  the  case  which  was  not  as  ingennous  and  feir  u  tile  Honae  had  •  T^t  to 
expect  from  him.  Next  seeaion  the  noble  lord  and  the  attorney  genenl  tiuneaqBite 
ronnd.  The;  had  a,  different  story  abont  the  same  transaction,  and  gmdaally,  ■■  As 
1  the  other  side  of  the  AtlanUe,  there  has  been  a  grad- 
fainieas,  not  only  on  the  part  of  membera  npon  tb« 
treasniy  bench,  but  of  other  members  of  the  Honse. 

Now,  sir,  I  woold  not  willingly  say  a  word  that  wonld  wonnd  either  the  noble  lotd 
at  the  head  of  the  Foreign  OfBce,  or  the  Chancellor  of  the  Eicheqner,  becanae  I  do  not 
know  amongst  the  offlcial  Etstegmen  of  this  country  two  men  for  whom  I  hare  neater 
sympathy  or  more  respect ;  but  I  have  to  complain  of  them  ;  I  do  not  lm<nr  why  it  is 
that  ibe;  both  go  down  to  Newcastle — a  town  in  which  X  feel  a  great  interest — and 
there  give  forth  words  of  offense  and  Hn-wisdom.  J  know  that  what  the  noble  lord 
said  was  all  very  smart,  bnt  reallv  it  wan  not  tme ;  and  I  have  not  mnch  respect  for 
a  thing  that  is  merely  smart,  and  is  not  true.  The  Chancellor  of  the  Bzeheqner  made  a 
statement  too.  The  papers  made  it  appear  that  he  did  It  with  exultation;  bnt  that  in  a 
mistake.  Bat  he  made  a  statement,  and  thoogh  1  do  not  know  what  will  be  in  hii 
budget  I  know  his  wishes  in  regard  to  thatstatament,  namely,  that  he  never  h*id  made  it. 
Those  gentlemen,  bear  in  mind,  sit  on  the  hill ;  the;  are  not  obscure  men,  making 
speeches  in  a  publio  honse,  or  even  at  a  respectable  meohanice'  institution ;  the;  sie 
men  whose  voice  is  heard  wherever  the  English  language  is  known.  And  knowing 
that,  and  knowing  what  effect  their  speechee  will  have,  especially  in  Lancaabire,  when 
men  ore  In  trade,  and  feul  the  profits  and  losses  of  everybody,  the;  DM  the  langolfie  1 
complain  of;  and  I  can  conceive  some  idea  of  the  irritation  tboee  stat-eiBents  iniut 
have  caneed  in  the  United  States.  I  might  refer  to  the  indiscrimioatiuK  abuse  of  the 
honorable  and  learned  gentleman,  the  member  for  Bheffleld;  and  I  ma;  add  to  that  tht 
nnsleeping  ill-will  of  the  noble  lord,  the  member  for  Stamford.  I  am  not  sore  that  disss 
two  members  of  the  Honse  are  in  the  least  degi'ee  converted  yet.  I  think  I  beard  the 
honorable  memlier  for  ShefGeld  utter  to-night  Bome  qjolealation  that  looked  as  if  he 
retained  all  of  his  old  sentiments.  [Ur.  ^ebaek:  Exactly.]  I  am  son;  it  is  sol  I 
did  hope  that  these  thiogn  wonld  be  regretted  and  repented  of;  and  IinnstexESMS 
my  hope  that  if  an;  one  of  yon  nho  have  Men  thus  nnganerons  shall  ever  fall  into  trouble 
of  any  kind  you  will  find  your  flriends  more  kind  and  generoug  than  yon  have  been  to 
ytnir fellow  countrymen — fori  will  still  call  them  so — at  theother sideof  the  Atltutic. 
And  as  to  the  press,  sir,  I  tbiak  It  in  unnecessat;  to  say  mnoh  about  tbat,  beconse  now 
every  night  those  nnfortonate  writers  are  endeavoring  to  ba«k  out  t^overyth^g  thef 
have  been  sayins;  and  1  can  only  hope  that  their  power  of  evil  in  ftitare  «iU  be 
greatly  lessened  by  the  atnpendous  exhibition  of  ignorance  and  folly  which  they  have 
made  t^  the  world. 

Now,  sir,  having;  made  this  stat«ment,  I  suppose  the  noble  lord,  the  member  for  Stamford 
if  he  were  to  get  up  after  me,  wonld  say,  "Well.lf  all  this  be  true — If  we  have  done  all 
tiiese  iqluriouB  things— if  we  have  created  all  this  irritation  in  the  United  Slates,  will  it 
not  be  likely  that  that  irritation  will  niuvoke  a  desire  for  vengeance,  and  tba^  tjie  ehaoeet 
of  war  are  greatly  increased  by  itT''  I  do  not  know  whether  the  chanoee  of  war  an 
increased,  but  I  will  say  that  not  only  is  war  not  certain,  bnt  it  is  to  the  last  dt^rae 
improbable.  But,  sir,  there  is  another  side  to  this  question.  All  England  is  not 
inclnded  in  the  rather  general  condemnation  which  I  have  thought  it  my  doty  la 
express.  There  is  another  side.  Looking  to  oar  ono  population,  what  have  the  nit 
lions  been  saying  and  doing^the  millions  you  are  so  much  aStait\  oft — especially  the 
noble  lord,  the  member  for  Stamford,  who  ot^ts  to  the  traneCerenoeof  power  to  tkow 
millions  from  those  who  now  hold  it,  and  that  is  a  natural  thing,  Bnt  I  be|^  leave  to 
tell  the  Honse  that,  taking  the  connties  of  Lancashire  and  Yorkshire,  your  great  eooo' 
ties  of  ponulation,  the  millions  of  men  there,  whose  indnstrj'  has  not  <Hily  created  bat 
sustains  tne  fabric  of  your  national  power,  hare  bad  no  kind  of  sympathy  with  th« 
views  I  have  been  condemning.  Tbey  have  been  more  generous,  and  more  wise;  tbej 
have  shown  that  mogUMilmit;  and  love  of  freedom  si«  not  extinct.  And  meat- 
'tag  of  the  coont;  fi:inn  whloh  I  oome,  the  oonnty  of  many  mxcnm,  wbsae  grieb  aBTC 

,.,  i.A.(.H")^IC 
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bang  like  a  dark  clond  over  almost  ever^  heart  dnriDK  the  last  three  years,  all  the 
,  attempts  there  of  the  agents  of  the  confederacy  by  money,  by  printing,  by  platforin 
-  speecbes,  by  agitation,  have  utterly  failed  to  get  from  that  j>opiU»tioD  one  expression 
of  sympathy  with  the  American  insurrection.  And,  sir,  ir  the  bond  of  union  and 
A-iendsliip  between  England  and  Ami^rica  shall  remain  nnbroken,  we  shall  not  have 
to  thank  the  wealthy  and  cultivated,  hnt  the  laborimis  millions  whom  stat-eamen  and 
histories  t«o  frequently  make  little  account  of.  They  know  a  little  of  the  United 
States,  which  geutlemen  opposite,  and  some  on  this  side  of  the  Honsw  do  not  appear  to 
know.    Tboy  know  that  everj- man  of  them  would  Ue  better  off  on  the  Ami — '" "" 

.,. .     .  ,  J. n  may  have 

from  the  Unit«d  States  government  a  free  gift,  of  one  hundred  aod  sixty  acres  of  the 
most  fertile  land  in  the  world.  [A  laugh.]  Idonotnnderstand  thatlaugh,  but  one  hun- 
dred and  sixty  acres  of  land  is  a  great  deal  for  a  man  who  has  uo  land,  to  get  under  the 
homestead  act  of  America.  I  can  tell  you  that  the  homestead  act  and  the  Iil>erality  of 
the  American  government.havehada  great  effect  upon  the  ponuifttioii  of  the  north  of  Eng- 
land, and  lean  telL  ,vo,u  tbis,  that  the  laboring  population  of  this  conutry,  the  artisans  and 
the  mechanics,  will  never  Join  heartily  in  any  policy  which  is  int«aded  to  estrange  the 
people  of  the  United  States  from  the  people  of  the  United  Kingdom.  But,  sir,  we  have 
other  secorities  for  peace  which  are  not  loss  than  these,  and  1-  find  tbem  in  the  char- 
acter of  the  government  and  people  of  the  American  Union,  I  think  the  right  honor- 
able gantlemao,  the  member  for  Bnckingbainshire  (U r.  Disraeli)  referred  to  what  must 
reasonably  be  supposed  to  happen  in  case  this  rebellion  should  be  put  down,  that 
when  a  nation  was  exhaustt^l  it  would  not  rush  rashly  into  a  uew  struggle.  The  loss  of 
life  hits  been  great,  the  loss  of  treasure  enormous.  Happily  for  tbem  this  life  and  this 
treasure  lias  not  been  sacrificed  to  keep  a  Bourbon  on  the  throne  of  France,  nor  to  keep 
the  Turks  in  Europe ;  it  \r»e  for  an  object  which  every  man  could  comprehend,  which 
every  man  could  examine  by  the  light  of  his  own  intelligence  and  his  own  consciei 
and  if  men  have  given  their  lives  aud  their  possessions,  it  was  for  the  attainment  ..  _ 
great  end,  the  maintenance  of  the  unity  and  integrity  of  a  great  country.  History  in 
the  future  must  be  written  in  a  different  spirit  from  all  history  of  the  past,  if  it  shall 
express  nay  condemnation  of  that  people.  Mr.  Lincoln  who  is  now  for  the  second  time 
President  of  the  United  Htateis,  was  elected  exclusively  by  what  waa  termed  the  repnb- 
lican  party.  He  is  now  elected  by  what  may  be  called  the  sreat  Union  party  of^  the 
natior.  But  Mr.  Lincoln's  party  has  always  been  for  iieace.  That  patty  in  the  North  has 
never  carried  on  any  war  of  agcressjon,  and  has  never  desired  one.  I  speak  of  the  North 
only — the  fhie  States.  And  lettheHoiiseromember  that  in  that  country,  landed  property, 
property  of  all  kinds,  is  more  universally  diffused  than  in  any  other  nation  ;  that  iustrnc- 
tiun  and  school  education  are  also  more  widely  diffused  there  than  among  any  other  peo- 
ple. Wel],lBay,  they  have  never  cartied  on  hitherto  a  warfon^fcrandizementorfor  ven- 
geance, and  1  believe  they  will  not  begin  one  now.  Canada,  Itliink  the  noble  lord  will 
admit,  is  a  very  templing  bait,  not  for  the  purpose  of  annexation,  but  for  the  purpose  of 
hutujliatiug  this  country.  I  agree  with  the  honorable  gentlemen  who  have  said,  that  it 
would  be  discredilable  to  England,  iu  the  light  of  her  post  history,  that  she  should 
leave  any  portion  of  her  empire  undefendetl  which  she  could  defend.  But  still,  it  is 
admitted—and  I  think  the  speech  of  the  right  honorable  K«ntleman,  the  member  for 
Calne,  (Mr.  Lowe,)  produced  a.great  effect  upon  those  who  beard  it— the  House  admit- 
ted tl^t,  in  case  of  war  with  the  United  States,  Canada  ooutd  not  be  defended  by  any 
power  on  land  or  at  sea,  which  this  country  could  raise  or  spare  for  that  purpose.  I 
am  very  soi^.  not  that  we  cannot  defi^nd  Canada,  but  that  any  portion  of  the  domin- 
ioDS  of  the  Sntish  Crown  is  m  such  circnmstances  as  to  tempt  evil-disposed  people  to 
attack  it  with  a  view  of  bumUlating  us,  because  I  believe  that  transactions  which 
humiliate  a  government  and  a  nation,  are  not  only  disagreeable,  hut  a  great  national 
harm.  But  now,  i^  there  a  war  party  In  the  United  States  t  Well,  I  believe  there  is. 
It  is  that  party  which  waa  a  war  party  eighty  years  ago.  It  is  the  party  represented 
by  houoraule  gentlemen  who  ait  on  that  bench — the  Irish  party.  They,  iu  the  United 
States  who  are  hostile  to  this  country,  are  thoee  who  wero  recently  malcontent  aiibj^ts 
of  the  right  honorable  gentleman,  the  member  fur  Tamwortb.  It  Is  these,  and  such  as 
these,  to  whom  the  noole  lord  at  the  head  of  the  government  offers  only  such  consola- 
tion as  that  of  telling  them  that  "the  rights  of  the  tenants  are  the  wrongs  of  the  land- 
lords," whoconstitute  the  only  war  party  in  the  United  States;  auditrvns  the  war  party 
in  the  days  of  Lord  North.  But  the  real  power  of  the  United  States  does  not  reel  on 
that  class.  American  mobs— and  excepting  some  portion  of  the  jjopulatiou  of  New 
York  1  would  not  apply  the  language  even  to  them,  for  the  sake  of  forcing  their  Con- 
igress  aud  their  ExecutivB  to  a  particular  courseware  oltogether  unknown.  The  real 
mob  iD  your  sense,  ia  that  party  of  chivalrous  gentlemen  in  the  South,  who  have 
leceived,  I  am  sorry  to  say,  so  much  sympathy  from  some  persons  in  this  connlrj-  and 
in  this  House.  But  the  real  power  depends  upon  anoUier  class,  the  land-owners 
throughout  the  conntry,  and  there  are  mitUonsof  them.  Why,  in  this  last  election  for 
President  of  the  United  Statea,  I  waa  told  by  a  oitisen  of  New  York,  who  was  md^ 
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ftclive  ID  the  electiou,  that  in  the  United  Btatea  alone,  100.000  Iriah  votes  were  given, 
as  be  einregaed,  Bulidiy,  that  is  in  one  maaa,  for  Oeneral  McClellao,  and  that  not  man 
tba.li  S,000  were  given  for  President  Lincoln.  Yod  aee  the  preponderance  of  that  party 
ID  the  city  of  New  York,  and  that  is  the  feelin)^  tbronghont  the  State  of  New  York; 
bnt  throiigbont  the  wliole  of  the  United  States  it  is  merely  a  email  prr™Dt«ga  wbich 
bas  DO  seusiklc  effect  upon  the  constitution  of  ConKress,  or  □pnn  legJHlation  ur  jjoveni- 
ment.  Mf  honorable  iriend  (be  member  for  Bradford,  (Ur.  W.  E.  Foreter,)  referred 
to  a  point  wbicli  I  suppoee  has  really  been  the  cause  of  tLie  debate,  and 'that  is  the 
temper  of  the  United  States  in  malEing  certain  demands  upon  unr  (fovemtnent.  1  aaked 
*  question  the  odier  Digbt  after  the  Doble  lord  had  aaked  a  qaestion  upon  the  subject — 
I  esked  whether  we  bad  not  ulainia  against  them.  1  uuderstand  claims  were  made 
upon  ua  bv  the  United  States  amouutiug  to  £300,000  or  £400,000.  1  am  afraid  that 
we  have  claims  against  tbem  amounliug  probably  to  as  much  as  that.  If  any  man 
thiaka  he  haa  a  ri|;bt  to  go  to  law  with  another,  and  that  other  has  an  answer  to  bis 
claim,  the  caec  niuat  be  beard.  Anil  so  betweeu  two  great  nations  and  two  free  gov- 
emnipuls.  If  oue  has  claims  against  the  other,  and  the  other  has  claimii  against  it, 
clearly,  iiolhiiiK  can  be  more  fair  than  that  those  claims  ahoiild  be  courteously  ftod 
boiitwtly  coiiaidcrrd.  It  is  quite  absurd  to  suppoeu  that  the  English  goTemment  *nd 
tbe  guvt-riiment  at  Washington  can  have  u  question  about  half  a  million  of  money,  which 
tbcy  cunuot  amicably  settle.  The  noble  lord,  1  believe,  thinks  it  is  not  a  question 
£}T  arbitration,  but  that  il  is  a  questiou  uf  principle.  Well  all  questions  of  property 
almoat,  are  questious  of  law,  and  yuu  co  to  a  lawyer  and  settle  them,  if  you  can.  In 
this  case  it  would  L>e  surely  as  easy  to  nave  the  matter  settled  by  some  impartial  por- 
svn,  as  it  was  to  ask  the  Senate  or  eomebody  at  Hamburg  to  settle  a  question  twtween 
this  couutry  and  the  eiupice  of  BrazU.  Our  most  perfect  security  i^  that  as  the  war 
in  America  draws  to  a  close,  if  it  should  happily  aoon  draw  to  a  close,  we  shall  become 
more  geiiemue  to  them,  and  their  government  and  people  will  probably  become  leas 
irritated  toward  us,  and  when  tbu  poseions  have  cooled  down,  I  am  quite  snre  that  Mr. 
Seward  on  that  siile,  and  li^l  Kussell  on  this,  Mr.  Adams  here,  and  Sir  Frederick 
Bruce  there,  will  be  able  withont  much  difficulty,  to  settle  this,  after  oil,  anim- 
portant  loattcr  as  a  question  of  accounts  betweeu  the  two  nations. 

I  have  only  one  more  observation  to  make,  audit  is  this :  I  suspeot  the  toot  of  all 


the  nufortuiiate  circumstauces  that  have  occurred  is  in  the  feeling  of  Jeolunsj  which 
we  have  cheriabcd  with  regard  to  the  American  nation.  It  was  very  much  shown  at 
the  begiuoing  of  tbie  waf,  when  a  member  whom  I  will  not  name,  tor  I  sm  snre  hia 
wish  is  that  bis  name  ebould  not  be  mentioned  in  connection  with  it  now,  apoke  of  the 
bursting  of  the  bubble  republic.  I  recollect  Lord  John  Guaaell  as  be  then  was.  eitting  an 
that  bench  turned  roand  end  rebuked  him  in  language  that  was  worUiy  of  hisnanie,  and 
character,  and  positioD.  I  beg  to  tell  that  gentleman,  and  anybody  else  wbo  talks 
about  a  bubble  republic,  that  I  have  a  strong  suspicion  be  will  see  that  a  great  many 
bublilm  n  ill  burst  before  that.  Why  should  we  fear  a  great  nation  on  the  Americtui 
continent  f  Some  people  fear  that  should  America  become  a  great  nation,  she  will  be 
arrogant  and  aggressive.  It  does  not  follow  that  it  should  be  so.  The  character  of 
a  nation  does  not  depend  altogether  upon  its  size,  but  upon  the  instruction,  tbe  civilizA' 
tlon,  and  the  morals  of  its  people.  You  fancy  the,supremacy  of  tbe  sea  will  pass  away 
from  you;  and  the  noble  lord,  T  dare  say,  wbo  has  had  much  eiperieooe,  and  is  wiaer 
on  tbe  subject  than  any  man  in  the  House,  will  say  that  "Bule  Britannia'^  would 
become  obsolete.  Well,  inasmuch  as  the  supremacy  of  tbe  sea  means  arrogance  and 
the  ssanmptioo  of  supremacy  on  tbe  port  of  this  country,  the  sooner  that  booomee 
obsolete  the  better.  I  do  uot  believe  that  It  is  for  the  advantage  of  this  oouutiy  or  any 
couDtr]'  in  the  world  that  any  one  nation  shonld  pride  itself  upon  what  it  terms 
supremacy  of  the  sea;  and  I  hope  the  time  is  coming — I  believe  the  hour  is  hasteiuDg — 
ivhen  we  shall  Bud  that  law  aud  justice  shall  goide  the  cnaosels,  aud  shall  direct  the 
policy  of  the  Christian  nations  of  tbe  world.  Nature  will  not  be  baffled  becanae  we 
ore  jealous  of  the  United  States — the  decrees  of  Providence  will  not  be  overthrown  by 
ounit  we  can  do.  The  population  of  tbe  United  States  is  now  not  less  than  thirty -five 
miUions.  WbcnthenextParliamentof  England  has  lived  to  the  age  that  this  has  lived 
to,  that  population  will  be  forty  million,  and  you  may  calculate  that  increase  at  the  rate 
of  rather  n:nre  than  one  million  of  persons  per  year.  Who  is  to  gainsay  it  T  Will  constant 
Bnarlintj;  at  a  great  republic  alter  the  state  of  things  or  swell  us  up  in  these  islands  to 
forty  milliouror  fifty  million,  or  bring  tbem  down  to  our  thirty  niilllnus  I  Honorable 
members  and  the  country  at  large  should  consider  these  facts,  and  learn  fhim  them 
that  it  is  the  interest  of  the  nations  to  be  as  one—to  be  in  perfect  courtesy  and  amity 
with  tbe  English  nation  on  the  other  side  of  the  Atlantic.  I  am  sure  the  longer  that 
nation  exists  tbe  less  will  our  people  be  disposed  to  sustain  yon  in  any  needless  hostil- 
ity against  them,  or  jealousy  of  tbem.  Aud  I  am  the  more  convinced  of  this  from  what 
Ihaveseenof  tbeir  conduct  in  the  north  of  England  dnrin^tbelastfonr  years.  I  believe 
on  the  other  baud,  that  tbe  Americ«n  people,  when  this  excitement  is  over,  will  be 
willing,  so  far  as  aggressive  nets  against  us  are  concerned,  to  bury  in  oblivion  traos- 
'    actions  which  have  given  tbem  much  pain,  and  that  they  will  moke  the  allowaaee 
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whiob  they  luy  feirly  in»ke,  that  the  peop1«  of  this  conntrr,  even  ttiose  high  in  rank 
hhI  diBtiDgoiahed  in  cDltore  faave  had  a  very  inadequate  Knowlodge  of  the  real  Htate 
of  the  events  which  have  taken  place  in  that  conntrj  since  the  boKiiiniQe  of  the  war. 
It  is  on  record  that  when  the  author  of  the  "Decline  and  Fall  of  the  Roman  t^mpire"  was 
about  beginning  his  sreat  work,  David  Hume  wrote  a  letter  to  him,  urging  bim  not  to 
employ  the  French  but  tlie  English  tongue,  "  because,"  ho  said,  "our  establishments 
in  America  promise  superior  stability  ood  duration  to  the  English  laugiiaKe."  How  far 
that  promise  has  been  in  part  fulQlted,  we  who  are  nocr  livJU)(  can  state;  btit  how  far  it 
will  be  more  largely  and  more  completely  fulfilled  iu  ofter-timea  we  must  leave  afler- 
timee  to  tell.  I  oelieve  that  in  the  centuriee  which  are  b>  come,  it  will  be  the  Kreatest 
pride  and  the  highest  renown  of  England,  that  from  her  loins  have  sprung  a  hundred 
millions — it  mas  '>e  two  hundred  millions — of  men  who  dwell  and  prosper  on  that 
continent  which  the  old  Genoese  gave  to  Europe.  Sir,  if  the  sentiments  which  I  have 
uttered  bIioU  becomethesentimentsoftheParliamentand  people  of  the  United  Kingdom  t 
if  the  moderation  which  I  have  described  shall  mark  the  course  and  government  Of 
the  people  of  the  United  States — then,  notwithstanding  some  present  irritation  and 
some  present  distrust — and  I  have  faith  in  both  us  and  them — I  believe  that  tliese  two 
great  common  wealths  will  march  abreast,  the  parents  and  the  guardians  of  freedom 
and  jQstice,  wheresoever  their  language  slitfll  be  spoken  and  thetr  power  shall  extend. 
Viscount  PALHBnsroN:  Sir,  however  long  this  discussion  may  have  been,  I,  for 
one,  cannot  regret  that  it  has  taken  place ;  for  by  the  lu^ority  of  members  in  this 
HooBe  two  opinions  have  been  ezpreseed  wbicli  cannot  fail  to  be  useful  in  the  quarters 
to  which  they  have  been  addressed.  The  first  opinion  is  that  which  bos  been  peculiarly 
dwelt  unco  by  the  honorable  member  who  has  Just  sat  down,  namely,  the  most  earnest 
desire  that  the  most  friendly  relations  should  be  maintained  between  Great  Britain  and 
the  United  States  of  America;  and  next,  the  opinion  that  we  should  maintain  tbo 
"  moection  which  exists  between  this  country  and  oiir  provinces  on  the  North  Ameri- 
"■  jent  BO  long  as  the  people  of  those  provinces  are  desirous  of  maiutaiiiing  their 

n  with  the  mother  country.    The  honorable  member  who  bad  Just  spoken 

(Mr.  Bright)  hoe  mode  what  in  one  respect  may  appear  a  paradoxical,  but  what,  I 
think,  at  human  nature  is  constituted,  waa  a  very  conciliatory  speech  toward  the 
United  States,  for  though  the  honorable  member  reviewed  a  long  course  of  events  to 

5 rove  that  the  United  States  have  been  moat  grievomtly  ill-treated  by  this  country — I 
0  not  agree  with  him  in  any  one  of  these  points — It  is  no  doubt  a  part  of  human 
nature  that  yon  cannot  better  pleaae  any  man  or  any  set  of  men  than  by  telling  them 
they  have  been  exceedingly  ill-used.  I  will  not  follow  the  houorable  member  when 
he  complains  that  we  admitted  the  belliserenl  righ'sof  the  South— an  admission  which 
was  the  result  of  necessity  and  not  of  choice ;  I  will  not  follow  him  into  the  discussion 
of  the-  Trent  question,  which  I  thought  hod  been  fully  disposed  of,  and  into  the  nnoe- 
Hons  which  have  arisen  between  the  government,  or  rather,  1  should  soy,  the  people  of 
some  parts  of  Canada  and  the  United  States,  because,  as  he  admitted  himself,  the 
conduct  of  the  Canadian  covernment  has  been  such  as  to  be  acknowledged  gratefully 
by  the  govemraenl  of  the  United  States  as  a  foil  and  complete  fullilment  of  flie  duties 
01  friendly  iieishborhood.  The  honorable  gentleman  says  there  exists  in  this  countrv 
a  Jealousy  of  the  United  States.  Sir,  1  utterly  deny  that  assertion.  We  feel  no  Jeal- 
ousy of  the  United  States.  On  the  contrary,  1  am  sure  that  every  Englishman  mOat 
feel  proud  at  seeing  upon  the  other  side  of  the  Atlantic  a  community  sprung  from  the 
some  ancestry  as  ourselves,  rising  in  the  scale  of  civilization,  and  attaining  every 
degree  of  prosperity — aye,  and  of  power,  as  well  as  wealth.  I  therefore  entirely  deny 
that  there  exists  in  tnia  countiy  anv  feeling  of  Jealonsy  aa  reKards  the  United 
States.  Undoubtedly  tiiere  ore  men  who,  diffenng  mim  the  honorable  gentleman  in 
their  theory  of  government,  cannot  see  with  the  same  approbation  which  he  feels  the 
trial  on  the  other  side  of  the  Atlantic  of  a  system  of  government  which  we  do  not 
think  is  the  best  or  the  most  conducive  to  the  happiness  of  thoee  for  whom  it  waa 
eetablished.  But  that  is  an  entirely  dlOerent  thing  from  the  feeling  which  the  hon- 
orable gentleman  boa  supposed.  No  doubt  during  this  contest  in  America  there  has 
been  expresaed,  and  probahly  felt,  both  in  the  North  and  in  the  South,  some  irritation 
aoaiuat  thia  country.  But  that  irritation  has  l>eeu  caneed  by  the  natural  feeling 
wnich  two  parties  in  a  quarrel  have,  that  a  third  party  who  does  not  espouse  either 
ride  is  to  a  cwtoin  degree  doing  both  sides  an  injury,  or  giving  them  some  cause  of 
complaint  or  of  Jealousy.  The  North  wished  as  to  aeolore  ou  their  side;  the  Sontik 
wished  us  to  decloro  on  theirs;  and  as  we  maintained  a  perfect  neutrality  between  the 
two,  some  slight  degree  of  irritation  arose  on  both  sides  against  us.  But  1  am  equally 
persuaded,  with  the  honorable  gentleman,  that  among  the  great  bulk  of  the  people  of 
the  United  States  there  are  feehngs  deeper  than  that  irritation— feelings  of  good  will 
toworda  the  country  from  which  their  ancestors  wore  derived;  and  I  am  satiimed  that 
when  this  unfortunate  contest  shall  have  ceased,  whatever  its  termination,  the  natural 
feeling  of  fcood  will  and  relationship  which  ought  to  prevail  between  two  kindred  nations 
will  takeOie  placeof  any  temporary  irritation  whicn  Ihecircumataoeesof  the  war  may 
have  oooosioned.    I  am  quite  satisfied  also  that  England  will  not  give  to  the  United  States 
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any  Jiut  canee  of  complaint — that  tlie  war  will  not  proceed  Trom  ns ;  aud  if  irv  doM 
noc  proceed  tmia  unr  Bide,  and  if,  a»  the  bouorable  ^DtletDan  thinks,  it  doee  not  proceed 
from  thein,  then  we  may  have  a  well-fouuded  eipectatioo  tUat,  in  spite  of  advene 
appearances  for  the  moment,  and  in  spite  of  the  prognosticatione  of  many,  the  firiendly 
relatiotm  lietweeu  this  country  and  the  United  States  trill  nut  incur  any  real  dantter  of 
interruption.  Bnt  that  is  no  reason  why  we  should  not  usti  the  means  in  onr  ppwer 
toptaceoarfuIIow-citijeDn,  if  Ima;  BO  call  theu.itiCanadaaud  the  northern  provinces, 
in  B  state  of  defense  shonld  they  be  attacked.  Sir,  there  is  no  better  security  for  pe«ee 
than  slj-ength  to  resist  attack,  if  attack  shonld  come.  That  is  no  provocation.  It  ia 
•D  abuse  of  terms  to  say  that  when  jon  employ  means  to  prevent  danger,  if  it  shoald 
ariae,  you  are  pro-roking  that  danger  and  initatinc  the  party  against  whom  thoee  pre- 
cautions may  be  taken.  If  no  animosity  exists  these  jirucanttons  can  have  uo  effijct 
except  that  of  iuapiriog  confidence  in  the  party  in  whose  iivor  they  are  made.  If,  oa 
the  other  hand,  there  be  a  disposition  to  attack,  that  dispusitiou  is  sure  to  be  leasened 
in  proportion  as  the  cbaace  of  success  is  diminished.  Non-,  I  cannot  agree  with  my 
Tight  honorable  fHend  the  member  fur  Calne  (Mr.  Loire}  in  tbiokiug  that  whatever  ato 
the  iliOlcaltleB — and  difficulties  undoubtedly  there  may  he  in  successfully  resisting  ui 
attack,  if  it  should  be  made  by  America  on  Canada,  we  should  regard  the  defense  of 
Caooda  as.  an  undertaking  which  wu  could  not  succeed  in  accomplishing.  I  think,  on 
the  contrary,  that  Canada  may  he  defended,  and  I  also  feel  that  the  honor  of  England 
aad  the  good  faith  which  is  duo  to  our  loyal  fellow -conn  trym  en  in  these  northern 

Stovinces  reinuire  that,  at  all  events,  we  shotlld  make  the  attempt  snccessfblljr  to 
efeiid  her.  Not  concurring,  therefore,  in  the  argument  of  my  right  honorable  friend 
that  Canada  cannot  be  defended — lea^t  of  all  do  I  concur  in  hia  conclusion  that,  assnm- 
ing  defense  to  be  impossible,  we  ought  forthwith  to  withdraw  our  troops.  I  neither 
admit  the  argument  nor  assent  to  ite  couclusiou ;  and  I  am  anxious  that  there  ahonld 
be  no  mistake  on  the  subject,  and  it  may  be  fully  understood  that  it  is  not  the  intention 
of  (he  government  to  follow  the  advice  of  my  right  hononLhle  friend  and  withdravr 
onr  troops  f^om  Canada.  On  the  contrary,  I  feel  that  the  honor  of  England  denianda 
and  that  onr  duty  as  a  government  binds  us  to  do  eveirthing,  moreover,  that  we  shall 
have  the  sauction  of  the  British  nation  in  doing  everything  that  we  can  to  defend  oar 
fellow-countrymen  in  Canada  if  attacked.  As  I  have  already  said,  I  sm  persuaded  that 
the  tone  of  moderation  which  has  prevailed  in  this  debate  must  be  usetiit  both  in  Canada 
aud  in  the  United  States.  No  doubt  there  are  those  who  have  endeavored  to  persuade  the 
people  of  the  United  States  that  there  exists  in  tlus  country  a,  spirit  of  hostility  toward 
Uieai,  aud  that  vre  are  looking  out  for  groanda  of  quarrel.  There  can,  however,  be  no 
Malaud  just  graundsfor  quarrel  between  us.  We  certainlv  shall  not  seek  such  gronnds, 
noTBhall  we  invent  them;  ondif  the  npeech  of  the  honorable  gentleman  who  has  jun  sat 
downbeatmeHadfaithfulexptMltionof  the  sentimente  of  the  people  of  the  United  States, 
there  can  be  no  well-founded  appreheusion  that  the  peace  happily  prevailing  between 
OS  is  iu  danger  of  interruptioo.  I  can  confirm  the  statement  of  my  right  nonorablo 
friend,  that  the  present  relations  between  the  two  goveriimeot«  are  perfectly  friendly 
and  satisfactory.  We  have  no  complaint  to  make  of  the  goveninu  iit  of  the  Uoit«d 
States;  they  have  acted  in  a  &ir  aud  honorable  maimer  In  all  the  matters  that  may 
have  arisen  between  ns.    No  doubt  there  are  claims  which  they  have  pat  forward, 

__. —  ^_..-,    _.  _. .  .....  injing  tile  ground  for  their  discussion  at  some  fti tare 

claims  npou  them  which  we  do  not  pnt  forward  at 

E resent,  but  have  announced  to  l>e  claims  which  at  some  future  time  may  be  discuaaed. 
lit  1  should  trust  that  we  both  feel  it  to  be  for  the  interest,  aye,  and  for  the  honor  of 
the  two  countries,  Chat  peace  should  be  preserved,  aud  that  matters  of  this  sort  ought  to 
be  capable  of  a  friendly  and  amicable  adjustment.  All  I  cau  say  is  that  the  government, 
OB  long  OB  they  continue  to  be  chargeable  with  the  conduct  of  affairs,  wul  do  eTcry- 
thing  that  the  honor  and  iutereste  of  the  country  penoit  them  to  do  to  "i^'Titain 
invlulat«  the  relations  of  peace  and  friendstdp  between  the  two  countries. 
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DEBATES  Df  THE  HOUSE  OF   COMMONS  OF  MAT  26  ANI> 

30,  1865,  OK  THE  SUBJECT  OF  THE  SO-CALLED 

ALABAMA  CLAIMS.* 

IFroiD  HiDsud'i  PariUmmMry  Dabatet,  vd.  119,  p.  an.] 

HoueK  or  CoKMons,  Mag  38, 1866. 

in<1T£D  STATES. — TBS  "it.iii.ma"  CIAIH^-Ipjsgnos. 


fcUJ  demand  for  oompenution  to  Xmerican  snt^ecte  for  laeaet  soBtained 
b;  the  Alabama,  or  any  othar  confederate  cmiMn  alleged  to  have  beea  aqnipped  im 
InitiahporUt 

TiscoDin'  PAUfKHSTOM.  Btc,  a  oomspondencB  has  been  going  on  tor  some  time — twa 
jt»xa  I  think — between  the  goTemment  of  tbe  United  BtatM  and  her  Majesty's  goveriL- 
ment,  on  the  subject  of  the  prizes  taken  by  the  AlalMun*  and  other  Tessels  of  a  similar 
ohaiaeter.  Within  the  lost  few  days  we  have  received  fiirther  com  ma  ni  cations  from 
Ur.  Adams  OD  that  snlfject,  to  whichof  conrse,  osyet  there  has  not  treen  snfflcient  time 
'~  ~~^ly.  11  is  right  to  say  that  tlie  whole  correspondence,  tbongb  each  party  has 
1  their  respective  vtewe,  bos  been  carried  on. in  very  friendly  and  most  amicable 


to  reply, 
stated  the: 


'      {n«Bi  Hanuid'*  FariiameuUi;  Debstes.  vid.  IT>,  pp.  1101-1109.] 

House  or  Coumoks,  Jfiqi  30, 186&. 

UmTEJ)  OTATBS.— THE   Am>A  M A— <iPB8nOM. 

Hr.  Shaw-IiEFEVRE.  As  some  misappreheDBion  was  caused  by  the  answer  of  the 
noble  lord  (ViscouDt  Palmeniton)  the  other  night,  to  a  qnestlon  put  by  the  honorable 
member  for  Radnorshire,  (Sir  John  Walsh.)  1  wish  to  ask  whether  the  communication, 
irbich  the  noble  lord  said  had  been  received  from  the  United  States  government,  with 
respect  to  the  losses  caused  by  the  Alabama  and  otbei  similar  vessUB,  is  in  any  way 
contradictory  in  tenor  and  spirit  to  Mr.  Adams's  dispatch  of  October,  1863,  in  wbicn. 
be  stated  that,  in  order  to  preserve  amity  and  friendship  between  the  two  countries 
he  was  instmctod  by  his  government  to  postpone  any  question  which  might  arise  witn 
reference  to  the  depredations  of  the  Alabama  to  some  future  time,  when  it  could  Iw 
discussed  with  calmnuss.  Aud  I  alao  wish  to  ask  whether  that  commnnicalion  was 
dated  before  or  afl«r  the  accession  of  President  Johnson. 

Viscount  PaIiMERSTON.  I  can  only  repeat  what  I  said  on  a  former  o        ' 


„      „  gov  

time  pas^  with  regard  to  the  captures  made  by  the  Alabama  and  other  ships  of  the 
some  kind.  My  honorable  Mend  wishes  to  know  whether  in  a  recent  communication, 
the  identical  words  were  repeated  which  were  contained  in  any  former  one.  I  am  not 
awve  that  the  identical  words  aie  used ;  but  the  general  tenor  of  the  oommnalaatloD 
Is  the  same,  and  refers  to  the  same  matters  as  the  previous  commnnicatious,  a  oertalu 
Dortion  of  which  have  been  laid  before  Parliament,  and  are  now  ou  [he  table  of  the 
Honse.  My  honorable  friend  asks  whether  the  last  conminniaatiou  was  mode  since 
th«  accession  of  President  Jolmeon.  It  was  made  here  sinoe  that  time ;  bat  whether 
the  instmotions  npon  which  it  was  made  were  issued  by  Preeiient  Lincoln  or  President 
Johnson  J  eonoot  inform  yoa. 
Lord  Robert  Cech.  I  understood  the  noble  lord  at  the  head  of  the  govemment  to 
•  TnnsmltMd  villi  dUpaloh  Ho.  m,  Ecom  Mr.  Aduu  to  Mr.  Seward.  Jnne  S,  IBU.  see  ToL  I,  p-  Ml 
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■^  tbat  the  fonner  d«uiuids  on  tlie  subject  of  the  Alabama  had  been  ooaveTed  in  ■ 
oorTMpoDdenoe  of  which  a  portion  had  bven  laid  before  ParliameDt.  I  niah  t^  ask  the 
fohle  lord  what  are  the  dates,  or  at  least,  what  is  the  approiiinat«  period  of  the  cor- 
respondence relatlDf;  to  the  demands  on  Brccount  of  the  Alabama  which  has  not  been 
laid  before  Parliament  T 

TiSCOUKT  Palmebston.  I  am  unable  to  answer  off-hand  the  qneetion  of  the  nobl« 
lord. 


Hr.  W.  E.  FoBSTEB.  Is  it  not  poeaihle  in  a  case  of  snch  oonsiderable  importanca,  for 
the  nnder-secretary  for  foreign  affairs,  or  some  other  person  on  behalf  of  the  govern- 
ment  to  kitS  more  expiio it  answer  to  the  qneetion  whiob  has  been  pnt  by  the  honorable 


jnemberf  becauBetbefaot  isoneof  very  considerableimportance.    There  st 

' '-'U  abroad — I  believe  an  onfounded  imprewioD — that  since  the  accegsion  of  Free- 


ident  Johnson,  claims  with  regard  to  the  Alabama  have  been  made  in  a  different  spiri 
from  tiiat  in  which  tliej  weie  made  formerly.  I  rather  gather  froia  the  qae«tioa  of  tb 
noble  lord  (Lord  Hobert  Cecil)  that  he  is  not  altogether  satisfied  with  the  reply  of  the 
Doble  lord  at  the  bead  of  the  government.  It  is  of  importance  tbat  the  mind  of  the 
eonntry  should  be  eet  at  rest  upon  this  snbjeot ;  and  if  it  be  the  case,  as  1  believe  it  ia, 
that  no  fresh  feature  has  been  iutrodnced  into  the  olalme  on  account  of  the  Alabama 
within  theae  few  months,  I  hope  the  ander«eoretary  for  foreign  affaire  will  be  able  to 
■tate  that  distinctly. 

Ur.  iiiTARD.  The  case  is  very  simple.  The  origitial  demand  waa  that  contained  in 
papers  whii  h  have  been  laid  on  the  table  of  the  Hooee  last  year,  or  at  the  end  of  the 
previous  session.  Whenever  cases  have  arisen,  whether  solitary  or  otherwise,  of  Tenala 
eaptured  by  the  Alabama  and  other  sbipe  of  tbat  nature,  Mr.  Adams,  in  patting  for- 
ward the  claim  in  each  particular  case,  has  reiterated  the  origiuul  claim  aunoat  in  tile 
•ante  words.  A  short  time  ago,  in  a  note  which  reached  her  Majesty's  jrovernment 
before  the  death  of  Preeident  Lincoln,  that  demand  was  incidenUlly  renewed  in  worda 
•Imoet  identical  with  the  original  claim.  Tbat  is  the  state  in  which  the  case  rests  at 
nraeent.  There  has  been  no  freab  demand,  neither  has  the  claim  been  withdrawn. 
The  demands  which  hare  been  made  of  late  ore  continuations  of  the  original  demand. 

Motion  agreed  to. 
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DEBATE  IN  THE  HOUSE  OF  COMMONS  OF  JULY  23, 1866,  OS 
"ODE  BELATIONS  WITH  THE  UNITED  STATES." 

[From  Hansard'*  PuUamentary  Debate*,  voL  1S4,  p.  I38V.1 

HousK  OF  CoMMONe,  July  33, 1666. 

UKITEK  STATES— OUR  BELATIOMS  WTTH— QOBSTION. 

Mr.  Whitz  aaid  he  woold  beg  to  Mk  tbe  eecretary  of  state  for  foreign  affairs  whether, 
lookiDK  to  the  coDipicaoiiB  good  fkith  and  frieaill;  feeling  of  the  Kovemiuent  of  the 
United  Statefl  towiirds  this  coantr;  in  its  recent  couduDt  to  the  FenbnB,  her  M^eet/B 
govemnient  isprepored  to  submit  alt  claima  and  matters  in  dispnte  between  the  two 
powers  I«  an  arbitratioa  nataall;  acceptable. 

Lord  BTun^EY.  I  agrev,  sir,  in  the  opinion  wbich  the  boDorable  member  has  ex- 
pressed as  to  thefrieD(llTandhoDorablefe«UDg  that  has  been  sbon-nbjr  the  govemineDt 
of  the  United  States  with  regard  to  this  Fenian  affair.  I  am  very  anxions  pereonallv— 
and  I  con  speak  for  taj  colleagues  as  well  as  myself'— to  do  anythingthat  is  Teasonably 
possible  to  remove  any  feeling  of  irritation  or  of  soreness  which  may  remain  in  coose-  * 
qaenoeof  cirouinstanceaconueeted  with  the  late  war.  But,  with  respect  to  those  claima, 
I  am  a&aid  I  cannot  give  him  ho  precise  and  so  positive  an  answer  as  be  may  desire. 
With  regard  to  tbe  most  important  of  those  claims  a  fhll  discussion  has  taken  place 
between  the  govemmeut  of  tne  United  Statee  and  those  who  preceded  ns  in  oESce.  That 
discnssion  was  tenniaal«d  six  or  ueven  months  ago,  and  during  the  very  short  time  I 
have  been  in  office  those  claims  have  not  been  revived.  They  involved  questions  of 
oonaiderable  perplexity  and  difficulty,  and  I  need  not  add  that  I  have  had  very  little 
leisure  to  consider  them.  In  any  oase  It  would  be  premature  on  the  part  of  the  govern- 
ment to  say  immediately  what  answer  we  should  be  prepared  to  give  to  claims  of  that 
kind  when  they  are  revived,  nntil  and  unless  they  are  brouKht  before  as.  Ferbape  I 
may  say  that,  with  a  view  to  lessen  the  probability  of  such  diaerences  arising  in  ftiture, 
it  is  the  intention  of  the  ^vernment  to  advise  her  Htgest;  to  issue  a  royal  commission 
to  luqniie  into  the  working  of  the  neutrality  Uws,  and,  if  necessary,  to  revise  those 

with  dlsp«leh  1*D.  1,344,  tUm  Mr.  Adams  to  Hr.  Sewi^  Jul?  M.  19W,  tee  Td.  m. 
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DEBATES  IN  THE  HOUSE  OF  LORDS  AlH)  THE  HOUSE  OP 

COMMONS  OF  JUNE  30, 1863,  ON  THE  "BBCOGNITION 

OF  THE  SOUTHERN  CONFEDEEACY."" 

[Fm>  Hward'*  PuttunanUry  Dvbata*,  tA  ITI,  p.  ITU.) 

House  or  Lordb,  Jmt  30, 1863. 

AlCXKIC^ — qUKSTION. 

IiOiu>  Campbell  deeired  to  oak  the  noble  earl,  the  aeccetaxj  of  etvU  for  foreign  sflbirs, 
if  the  pablio  interest  permitted  bim  to  reply,  whether,  since  he  answered  a  similar 
qneation  asked  bv  the  nqble  marqaeaa  (the  Marquess  of  ClaDTicarde)  three  or  four  daya 
ago,  he  Lad  t«cieived  from  the  French  Eovemmeat  any  communication,  docnmenta^, 
ot  verbal,  desifpied,  or  calculated,  or  aEowin);  auy  disposition  to  pK>mote  a  common 
line  of  action  totween  the  two  KoiemmeDts  with  a  Tien  to  the  termination  of  hosdli- 
tiee  in  Amedcal  That  very  day  the  Paris  correspondent  of  ^e  Times  had  aiaerted, 
*  irith  the  greatest  emphasis  and  exactness,  that  such  a  document  as  that  to  which  he 
referred  was  iu  existence;  an  aissertioD  which  derived  enpport  from  8tat«nient9  made 
in  other  quartera.  Under  tliese  circiiuatances  he  thought  it  was  desiralile  their  lord- 
■hips  should  have  some  informacion.  from  the  government  on  the  lubject. 

£abl  £ubsell.  The  only  answer  I  can  give  t«  my  noble  Mend  is  that  the  French 
atnbBBBador  called  on  me  about  an  honr  ago  at  the  Foreign  Office,  and  stated,  that  haT- 
iug  heard  many  mmois  to  the  effect  that  he  bad  been  ordered  by  bis  government  to 
shov  a  oommnnication  on  this  subject  to  tLe  British  govemment,  be  wished  to  say 
that  be  had  received  no  snob  order. 


[rrom  Huiurd'ii  FH-Uunantuy  Dtbktei,  vol.  171,  pp.  I'm,  Im-1M1.| 

HoDSK  OF  ComcoNS,  June  30,  1863. 

F  THE  aOTTTHEBN  COKFEDEIUCY — QUESTIOK. 


anuuB,  nueuier  any  cummuuicaiioDS  oas  ueen  i^ceLveu  oy  ^oe  r  oreign  umoe  rrom  Lne 
French  government  relating  to  the  recognition  of  the  son&em  confederacy.  Ho  would 
also  beg  to  ask,  in  consequence  of  certam  remarks  which  have  appeared  of  lat«  in  the 
public  Journals,  whether  any  recent  commotiication  has  passed  between  this  country 
and  the  French  government  with  regard  to  an  offer  of  mediation  or  a  proposal  for  an 
armistice  between  the  contending  parties  in  America  T 

Mr.  Layabs.  Sii.  it  is  very  important  that  i  ^uld  give  a  dear  and  definite  anaw«r 
to  my  honorable  oiend.  No  communication  whatever,  either  as  regards  an  offisr  of 
mediation  or  a  proposal  for  an  armistice  has  been  received  by  her  nicety's  govemmeoit 
fh>m  France  up  to  this  moment. 

Mr.  W.  E.  FoRSTBR.  Or  reoognitionf 

Hr.  LatjlRD.  Neither  recognition,  nor  armistioe,  nor  mediation,  nor  any  Bal{jeet  at 
that  nature. 

CmTBD  STATES — HECOaMTTIOM  OP  TBB  SOUTHERN  OOMFEDERACT — KXSOLUnOH. 


Kdlnstoh  Ko.  «41  tron  Mr.  Adam*  l«  Mr.  Seward,  Jul;  1,  ISSS,  utl  AInibk  H*.  OS,  IMa  1 
«ntoit.8«wttd.i»lr^l9e».ToLI,p.«S.  7"-  | 
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the  Confederate  Btatoi  of  America,  said :  I  am  well  AwaiB  of  tbe  gravity  and  importwice 
of  the  qoefitJoii  I  am  about  to  biinff  before  the  Houm;  and  I  itell  know,  aUo,  the  sort 
of  obloqay  which  will  be  directed  against  me  for  so  doing  by  those  personi  who  deem 
themBeWes  the  salt  of  the  earth,  and  who  ttiink  Chat  eveiy  opinion  of  theirs  onght  to 
betho  opinion  of  all  other  mm,  or  that  all  other  men  onxhtto  bow  to  their  opinions.  In 
— =*-  hoWBTer,  of  that  obloquy,  believina  the  oonrse  I  shall  tlike  to  be  for  theinterests 
.  countrymen,  I  now  aftpeal  to  the  Honse,  to  its  booor  and  doty,  to  ask  the  Crown 
to  enter  iuto  neEOtiations  with  the  (i^eat  powers  for  the  pnrpose  of  acknowledging  the 
indepen deuce  of  the  Southern  States  of  North  Aniericft.  I  must,  in  the  fiivt  place,  be 
permitted  to  l»y  before  the  House  a  vbtv  short  history  which  I  think  ueoessary  for  the 
mil  undeTBtouding  of  my  argnment.  loough  I  do  not  snpnoM  that  any  gentleman  in 
this  House  Is  ignorant  of  what  I  am  about  to  state,  yet,  lu  order  to  render  my  ai^n- 
ment  oomplBt«,  I  must  lay  this  groundwork.  Abont  two  centuries  apd  a,  half  ago 
England  prepared  to  colonize  the  newly-discovered  continent  of  America,  aud  proposed 
to  establish  the  colony  partly  as  a  reflige  (br  persons  who  wished  to  leave  En^ond, 
and  partly  with  the  view  of  laying  the  tbnndation  of  a  great  nation,  and  of  thus  creat- 
iug  a  great  parohastng  power  for  the  commodities  uf  this  country.  TheM  colonies 
were  begun  about  1606.  'fhc  last  colony,  Georgia,  tvas  founded  iu  1738,  They  owed 
notbiug  to  the  English  nation  aa  a  nation,  or  to  the  government  ae  a  government,  but 
they  owed  everythiug  to  the  English  people.  From  them  tbey  derived  ttieir  language, 
tiieir  institntiuos,  their  manners,  their  literature,  their  laws,  aud  their  oharacter.  Thus 
they  grew  up,  in  fitct.  to  be  a  great  nation.  Inspired  and  governed  by  the  feelings  of 
Englishmen,  they  took  oifense  at  what  they  deemed  to  be  oppression.  They  resentMl 
that  oppressLoD,  and  determined  to  throw  off  the  yoke  of  England.  At  that  time  En- 
gland had  the  miftfortune  to  be  governed  by  a  norrow-mindM  bigoted  monarch,  who 
resolved  to  crush  the  discontent  of  the  American  people.  He  waged  a  war  which 
ezoited  animosity  between  us  and  them.  Instead  ofallowing  them  to  separate  peace- 
ably from  this  country,  tbey  were  divided  fivm  us  by  arms,  and  hatred  was  the  coode- 
"  -       -    nfy..'-'  ■'     '        '  '       -  * 


qnence.  Now,  not  only  did  the  American  people  ostahlish  their  independence,  but  they 
bIso  established  two  point«  of  international  law,  which  I  think  of  very  graat  importaooa 
St  the  present  time.  The  first  wks  tbat  anybody  of  people,  determining  to  tnrow  ofl 
their  alleglouce,  were  Justified,  if  they  had  the  iwwer,  in  so  doing ;  and  we  acknowl- 
edged that  to  be  a  principle  of  international  morality  by  the  treaty  which  we  mode  in 
list.  The  second  point  was  very  remarkable.  France  interfered  in  that  dispute,  and 
France  then  bore  the  same  lelatiou  to  our  revolted  colonies  that  we  do  now  to  the 
Confederate  States  of  America.  In  making  peace  with  France  -ne  assented  to  another 
mie  of  int«ntatioDal  morality  sometimes  culled  international  taw.  Althi'ugh  we  had 
declared  wai  against  France  for  recognizing  the  rebellions  colonies  as  independent 
States,  we  admitted  when  we  modepeoce  that  France  was  jnstifled  in  acknowledging 
them  before  we  oarselves  did  so.  Theee  two  points  of  international  law  are,  as  I  think, 
of  the  highest  importance  at  this  time,  and  I  bring  them  to  bear  against  the  Northern 
States  of  America,  for,  though  other  nations  may  dispute  them,  at  least  tbey  oannot. 
Then  began  that  groat  race  of  prosperity  which  the  nation  called  the  United  States  of 
North  America  ran  after  it  became  independent.  There  is  one  very  cnrioos  thing  in 
the  history  of  this  people,  which  is  generally  passed  over  with  too  little  notice.  After 
the  war  in  1816,  the  North  American  States  entered  on  their  course  of  protection.  The 
Northern  States  of  the  Union  resolved  to  make  the  Southern  States,  the  great  producers 
of  the  continent,  subservient  to  themselves.  They  established  a  tariff  which  tbrew  the 
whole  carrying  power  of  the  continent  into  their  own  bands  and  compelled  the  South- 
ern States  to  be  the  purchasers  of  all  manufactured  commodities  from  the  North. 
Heucefutth  there  grew  np  a  dispute  between  the  northern  and  southern  portions  of  the 
Union.  In  1827  an  attempt  was  made  by  the  South  to  relieve  themselves  from  the 
yoke  of  the  tariff,  which  failed  by  a  very  sraall  number  in  the  House  of  Kepreeento- 
tives  and  a  still  smaller  number  in  the  Seuate.  Then  sprang  np  in  the  mind  of  the 
Hoothem  States  a  hope  of  making  slavery  the  means  of  relieving  themselves  from  that 
burden.  They  determined  in  every  case  to  make  slavery  aud  slave  States  the  point  to 
which  they  would  direct  their  attention,  their  object  being  to  free  themselves  from  the 
thraldom  of  the  North,  and  to  acqnire  the  rights  of  free  trade.  This  grew  from  day  to 
day,  from  month  to  month,  from  year  to  year,  till  at  last  secession  came.  At  first 
some  were  misled  by  the  talk  (rf  the  North.  In  spite,  however,  of  the  llteratDre  of  the 
North,  in  spite  of  the  obloquy  which  they  made  Europe  believe  attached  to  the  seoes- 
siouists,  in  spite  of  the  boasting  of  the  North  that  she  only  to  put  forth  her  arm  to 
crush  the  South,  the  truth  became  apparent.  "Ninety  days"  was  the  talk,  and  men 
in  England  and  in  Europe  believed  the  truth  of  the  assertion  that  the  war  would  be  over 
iu  that  time.  Ninety  days  went  past,  and  no  conquest  took  place.  Ninety  days  were 
added  to  that,  and  at  last  two  years  have  rolled  over  us.  That  is  the  real,  true  history 
of  the  secession  aud  its  results  at  the  present  moment.  Now  comes  the  question — what 
are  we  to  do  T  I  say  at  once  we  ought  to  acknowledge  the  independence  of  the  South; 
and  nhy  I  First,  because  tbev  have  a  right  to  claim  it.  They  are  a  gallant  people, 
who,  with  a  rery  small  force,  hare  resisted  and  conquered  the  North.    They  have  mllea 
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httok  the  tide  of  invMion,  It  fs  not  Hiohmond  that  ia  now  in  peril,  but  WftsMnKtan, 
*Jid  if  there  be  terror  anywhere  it  Is  in  the  miDds  of  the  merchanta  of  Huw  York.  1  see 
in;  honoTskle  and  learned  friend,  the  solicitor  general,  in  hia  place,  and  1  aak  him  if  he 
can  lefate  thia  atatement  of  international  law,  that  when  a  people,  faavinff  determined 
to  he  free,  have  proved  their  power  of  reaistance,  ne  are  jastified  ia  ackoowledgiag 
their  independence,  and  that,  aa  Sir  James  Mockintoah  uud,  there  wonld  be  no  oonu 
Mil  In  our  doing  ao.  Well,  then,  shall  we  acknowledge  the  SouthT  I  aay  aye — fint, 
becanae  in  point  of  fact  they  have  vindicated  tbeir  fre^on ;  and  next  becanae  it  is  onr 
interest  At  the  pretieut  monient  there  is  exhibited  a  phenomenon  never  aaen  in  the 
biatoiy  of  mankind.  Ten  millions  of  civiliied  men,  producing  three  of  the  great  necea- 
Bar;  oommoditiea  of  Europe— cotton,  sugar,  and  tobacco — are  thrown  npon  the  world 
for  oustomem.  They  have  cut  their  connection  with  the  North.  They  have  said  to 
England,  "  We  are  here  producing  all  you  want  in  tlie  abape  ofcotton,  prodncing  nearly 
all  you  want  in  the  shape  of  aiigar  and  tobacco.  Tboasanda,  nay,  nearly  a  million,  at 
your  people  are  Buffering  from  the  want  of  these  very  commodities  whicu  we  can  sup- 
ply. We  offer  ouraeivHs  to  yon  as  cttatomera."  Are  we  not  prepared  to  accept  that 
offer T  Wliat  ia  it  that  prevents  our  reoogniiing  these  States  t  llook  at  the  treaaory 
bench,  and  sorry  1  am  to  observe  tfae  abaence  of  the  noble  lord  who  is  really  the  gov- 
eniment.  I  ask  those  honorable  and  right  honorable  ^ntlemcn,  what  ia  it  that  is  in 
the  minds  of  those  who  want  aa  to  refrain  fVom  accepting  tfaia  great  boon  to  England 
and  duins  this  great  justice  to  America!  We  are  met  by  the  aeaertion,  "Oh,  England 
cannot  ncknowledga  a  State  in  which  slavery  oxista."  Indeed,  I  aak,  ia  that  really  the 
ease,  and  is  any  man  so  weak  as  to  believe  itT  Have  we  not  acknowledged  Brmiilf 
Are  we  not  in  constant  communication  with  EuesiaT  And  la  there  not  slavery  in  lioth 
those  oountriesT  Moreover,  does  anybody  believe  that  the  black  slave  wonld  be  at 
all  improved  in  his  condition  by  being  placed  in  the  aame  poeition  aa  tfae  free  black  in 
the  North  T  I  aak  whether  the  North,  bating  slavery,  if  Von  will,  doca  not  hate  the 
alave  still  moreT  (A  few  "noes"  drowned  m  cheers.)  I  pity  the  ignoraaoe  of  the 
geotleman  who  saya  "  No."  The  blacks  are  not  permitted  to  take  an  equal  station  in 
tlie  North.  They  are  not  permitted  to  enter  the«ame  carriage,  to  pra^  to  Qod  in  the 
aame  part  of  the  cboicb,  or  to  ait  down  at  the  same  table  with  the  whites.  Tfaeyure 
like  the  hnnt«d  dng  whom  everybody  may  kick.  Bnt  in  the  South  the  feeling  is  wry 
difibrent.  There  black  children  and  white  children  are  hronght  np  together.  ("Nol") 
1  saj  it  withont  fear  of  contradiction  from  any  one  whose  contradiction  is  worthy  <a 
notice.  In  the  South  there  is  not  that  hatred,  that  contempt  of  the  black  man  which 
exists  in  the  North.  There  is  a  kindly  feeling  in  the  ntlnos  of  the  southern  plauten 
toward  those  whom  England  fixed  there  in  a  condition  of  servitude.  England  forced 
slavery  npon  the  Soothem  States  of  America.  It  was  not  their  doing.  They  prayed 
and  entreated  England  not  to  establiah  slavery  in  their  dominions,  but  we  did  it  Itecsoae 
it  suited  onr  iutereate,  and  the  gentlemen  who  now  talli  philanthropy  talked  the  other 
way.  (Langhter,  and  a  cry  of  "Tbey  were  not  living  then.")  No,  bnt  their  ancestors 
were,  and  we  have  the  same  class  now-a-dajs,  with  the  aame  aort  of  cant  and  hypocrisy. 
Eveiy  man  who  has  stadiod  the  queetion  will  distinctly  understand  the  difference 
between  the  feeling  of  the  northern  gentleman  and  that  of  the  southern  planter  towards 
die  black.  There  is  a  sort  of  horror,  a  sort  of  shiviring  in  the  northerner  when  he 
oomes  acrcea  a  bipck.  He  feela  aa  if  he  were  contaminated  by  the  very  fact  of  a  blac^ 
man  bein;;  on  an  equality  with  him.  That  la  not  the  caae  in  the  South.  I  am  not 
now  speaking  in  favor  of  slavery.  Slavery  to  me  ia  aa  distasteful  as  it  ia  to  the  bonoi^ 
able  member  for  Birmingham;  but  I  have  iearnt  to  bear  with  other  men's  infirmities, 
and  I  do  not  think  every  man  a  rogne  or  a  fool  who  differs  fhmi  me  in  opinion.  Bnt, 
though  1  bate  slavery,  I  cannot  help  seeing  the  great  distinction  between  the  condition 
of  the  black  in  the  North  and  bia  condition  in  tbe  South.  I  believe  that  if  to-morrow 
yon  oonid  make  all  the  blacka  in  the  Sonth  like  the  free  negroes  in  the  North,  yon 
wonld  do  them  a  great  injury.  The  cry  in  tbe  North  in  favor  of  the  black  ia  a  hypo- 
critical cry,  and  to-morrow  the  North  would  Join  with  the  South  and  faaten  alavery  on 
the  necks  of  the  blacks  if  the  South  wonld  only  re-enter  the  Union.  But  the  SonUi 
never  will  come  into  the  Union,  and,  what  ia  more,  1  hope  it  never  may.    I  wiU  tell 

Gu  why  I  say  so.  America,  while  she  waa  one,  ran  a  race  of  prosperity  unparalleled 
the  world.  Eighty  years  made  the  repnblii  such  a  power  that  if  she  had  continued 
aaahe  waa  a  few  years  longer  she  would  have  been  the  great  bully  of  the  world.  Why, 
air,  ibe 

" b««tntd«  the  nurow  worid 

i:  md  wo  pett J  m 
her  bnice  len.  a"^ 
M  dlBhoDorablfl  gi 

Aa  Utr  aa  my  tnfluenoe  goea  I  am  determined  to  do  all  I  ei .  _ 

tion  of  the  Union,  and  1  htfpe  that  the  balance  of  power  on  tne  American  continent 
will  in  future  prevent  any  one  state  from  tyrannizing  over  the  world  aa  the  repnblic 
did.  Could  anything  he  more  inaulting  than  her  conduct  towarda  nal  Tet  we  who 
tnmed  upon  Greece— we  who  bullied  Brazil — we  crawled  upon  oai  beUies  to  tbe 
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United  Stetee.  They  coald  not  treat  dh  contemptaonsi?  enongb  to  ruse  oar  iie;  bat 
at  last,  wben  the  eecessioo  took  plaee,  vre  plucked  up  oonrage  and  reBonted  the  out- 
rage upon  the  Treut.  I  aay,  then,  that  the  Southern  Statea  have  vindicated  their  right 
to  recognition.  They  hold  out  tii  nt>  advantages  such  as  the  world  Iiiu  never  seen 
before.  I  hold,  beaiiles,  (hat  it  would  bo  of  the  greatest  importance  that  the  recou- 
atructioD  of  the  IJuion  ahoulil  not  take  place.  Then  cornea  the  question,  has  the  time 
airived  for  recoguitiouT  1  ^vant  honorable  Kontleinen  to  tell  me  why  the  time  has  not 
artiyed.  At  the  |irt«ent  njomunt  a  large  portion  of  our  poualation  are  audering  in  cou- 
Boquence  of  the  cotton  famine.  That  la  one  reason  why  the  time  haa  come  for  the  roe- 
Dgnition  of  the  South.  Next  1  say  tlie  time  has  come  because  the  Southern  States  have 
vindicoted  their  ri)i;ht  to  be  recognized,  tlorcover,  they  oflbr  to  ua  a  boon  alich  aa  the 
world  has  never  known;  biit  they  are  beiue  driven  to  be  a  manufacturing  people. 
Tbey  are  making  their  own  guna,  and  if  you  Keep  them  muoh  longer  in  their  present 
condition  they  will  produce  their  own  cotton  and  woolen  gooda.  Thua  iuterenU  wiU 
grow  up  which  they  will  be  obliged  to  protect,  and  we  aball  nave  the  protective  aystem 
mtroduced  into  the  Southern  Statea  of  America.  That  is  a  matter  deserving  of  atten- 
tioii^a  matter  which  any  atatesmau,  if  I  could  aee  one,  would  take  into  hia  conaidera- 
tion.    8ach  ia  the  state  of  thioga  at  the  preaeut  moment.    The  South  odera  to  ua 

Eirfect  &ee  trade ;  but  If  we  allow  thiacoutest  togo  on;  if  we  cower,  as  we  have  done 
tberto,  before  the  North,  the  Bouthemers  will  aoou  become  a  manufacturing  popula- 
tion, and  the  boon  will  be  withdrawn  from  na.  But,  if  they  ought  to  be  recoguized, 
and  if  the  time  baa  couie,  ia  the  mode  I  propoae  a  right  oueT  Toe  mode  I  propose  is 
that  this  House  should  pray  the  Queen  to  enter  into  communication  with  the  grdat 
powers  of  Europe  with  a  view  to  the  recognition  of  the  South.  Now,  the  great  powers 
of  Europe  really  meatj  France.  No  other  power,  with  the  exception  of  Hussia,  has  a 
fleet  that  wo  need  think  about;    and  we  know  that  Russia  is  not   in  a  position  at 

C resent  to  do  anythine-  France  is  the  only  power  we  have  to  consider;  aad 
ranee  and  England  ocKDOwlodgiug  the  South,  there  would  be  ao  end  of  the  war. 
Here  I  am  obliged  fo  outer  into  a  sort  of  personal  history.  I  hope  the  House  will 
excuse  me  for  doing  ao.  What  I  ant  going  to  say  is  that  I  know  certain  things  abunt 
the  state  of  the  mind  of  tlie  oreat  French  niler  which  I  air  autliorized,  that  is,  I  am 

Krmitted,  to  lay  before  this  House.  I  was  mi't  in  the  lobby  outside  some  days  since 
an  honorable  and  learned  friend  of  mine,  who  said  to  nie :  "  You  propose  that  ita 
Honse  should  addrees  the  Queen,  to  ask  her  to  enter  into  a  negotiation  with  the  great 
powers  of  Europe.  Now,  I  have  heanl  to-day,  on  very  good  authority,  that  the  mind 
of  the  French  ruler  has  changed;  and  if  Lord  Fnliuerston  can  Dome  down  to  the  Honse 
and  say  so,  what  becomes  of  your  motion  for  the  recognition  of  the  SouthI"  I 
acknowleitged  to  my  honorable  and  learned  frieud  tho  force  of  his  statement,  though, 
like  the  Scotchman  about  the  fish,  I  doubted  the  fa«( ;  therefore,  I  wrote  to  ni j  honor- 
able friend,  the  member  for  Sunderland,  kuowing  that  be  bad  obtained  authority  to 
write  to  the  French  Emperor  whenever  ne  wanted  to  see  him;  and  I  said  to  him  in 
effect:  "Suppose,  for  the  purpose  of  ascertaining  whether  this  rumor  be  true,  we  go 
acroaa  and  ask  at  once  for  on  audience."  For,  sir,  I  know  the  treasury  bench  right 
well.  I  know  they  ore  wonderfully  expert  at  circulating  rumors;  indeed,  when  they 
have  an  object  iu  view,  there  is  hardly  any  rumor  they  will  not  circnlato.  My  lettw 
to  the  honorable  member  for  Sunderland  got  to  Paris,  and  anlisequeutly  we  had  the 
audience  asked  for.  I  am  now  going  to  make  a  statement,  which  the  under-secretoiy 
for  foreign  affairs  may  think  somewhat  anrprising;  bnt  it  la  trne  for  all  that.  The 
Emperor  of  the  French  said,  and  he  gave  me  authority  (p  repeat  it  here,  "As  soon  as 
I  learnt  that  that  rumor  woa  circulated  in  England,  I  gave  inatructioos  to  my  ambas- 
sador to  deny  the  truth  of  it.  Nay,  more,  I  instructed  bim  to  say  that  my  feeling  woa 
not,  indeed,  exactly  tho  aame  as  it  was,  because  it  waa  stronger  than  ever  in  favor  of 
reooguizing  the  South.  I  told  him  also  to  lay  before  the  British  govemmeut  my 
underatanding  and  my  wiahes  on  this  question,  and  ta  ask  theui  again  whether  they 
wonld  be  willing  to  join  me  in  that  recognition."  Now,  sir,  there  is  no  mistake  about 
this  matter.  I  pledge  my  veracity  that  the  Emperor  of  the  French  told  me  that.  He 
told  me  that  inatruutiona  had  been  sent  to  Baron  Gros.  And  to  tell  me  that  the  Brit- 
iah  government  does  not  know  that  that  has  occurred  must  mean  some  evasion,  some 
diplomatic  evasion.  It  cannot  be  the  truth.  And  if  there  be  contradiction  between  the 
witnesses,  I  pledge  my  veracity  for  what  I  state.  I  do  not  believe  the  world  will  doubt 
my  word,  and  I  pledge  my  word  that  that  U  tile  truth  as  fsa  as  1  am  concerned.  And, 
what  is  more,  I  laid  before  his  Mt^esty  two  courses  of  conduct.  I  said:  "Your  M^eaty 
tnay  make  a  Ibrmal  application  to  England."  Ue  stopped  me  and  said:  "No;  I  can't 
do  that,  and  1  will  tell  you  why.  Some  months  ago  I  did  Inake  a  formal  applioatiou 
to  England.  England  sent  my  dispatch  to  Anierica.  That  dispatch,  gatting  into  Mr. 
Seward's  handa,  was  shown  to  niy  ambassador  at  Waahingtou.  It  came  back  to  me, 
and  I  felt  that  I  waa  ill  treated  by  such  conduct.  I  won't,  (he  added,)  I  can't  snbject 
myaelf  again  to  the  danger  of  similar  treatment.  But  I  will  do  everything  short  of  it. 
I  give  you  full  liberty  to  state  to  the  English  House  of  Commons  this  my  wish,  and  to 
H^  to  theui  that  I  have  determined  in  aU  things,"  and  I  will  quote  his  worda,  *'  I  have 
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(let«niiiDed  to  All  tbines  toaetnith  Englanfl,  anil  more  paTticalHlyl  haTedet«riniited 
to  act  with  her  «s  retcards  America."  Well,  sir,  with  this  before  us  cui  the  goTem- 
meat  be  ignoraot  of  this  (itctt  I  do  not  believe  it.  With  this  before  tliem  aie  ther 
not  prepared  to  act  ia  concert  with  Francel  Are  they  afraid  of  warf  War  witA 
whoDiT  With  the  Nurtheni  Statee  of  AmericaT  Why,  in  t«u  days,  Bir,<  we  shonld 
sweep  from  the  sea  overj"  ubip.  ("Ob,  oh,")  Yes,  there  are  pooplo  bo  imbued  with 
northera  feeljog  as  to  be  indignant  at  that  aHsertion.  But  the  truth  is  known.  Why, 
the  Warrior  would  destroy  tlieir  whole  fleet.  Their  ariuiea  aro  meltiiiK  away ;  >heir 
invasion  is  rolled  back;  Washiujfton  is  in  danger;  and  the  only  ftai  which  we  ought 
to  have  is  lest  the  independence  of  the  South  should  be  estahlished  without  us.  Theie 
is  another  obeervatiou  which  I  have  to  make,  and  which  I  wish  again  to  present  to 
the  luiuds  of  such  honorable  gentlemen  opposite  as  are  capable  of  undentanding  it.  It 
is  this:  A  large  portion  of  uur  riiaQufaoturing  population  have  been  for  some  months 
living  ni>on  charity.  Now,  there  is  very  soon  acquired  a  habit  of  idleness;  and  1  have 
learnt  frata  LAocaahire  that  at  the  present  time  an  nDwiUin^esa  to  labor  is  creeping 
upon  the  people,  and  if  we  carry  them  through  the  coming;  winter  in  idleneaa  we  do  not 
kuow  what  may  l>e  the  consequence  to  «ur  manufoctunng  population.  Again,  ur,  I 
will  quote  the  words  uf  his  Majesty  the  Eroperor  of  the  French,  and  thay  are  very 
remarkable  words.  He  said:  "I  am  afraid  or  tile  coming  winter  with  respect  to  n^ 
manufacturing  population."  And  my  Ijonoralile  friend,  the  member  for  Sunderlau^ 
said:  "Sir,  we  do  not  dread  the  winter,  altlioiigh  we  know  that  great  misery  must  of 
necessity  be  entailed  upon  our  manufacturing  population  if  the  cotton  famine  con- 
tinue; but  we,  air,  desire  to  avert  from  our  c^ouutrymen  the  calamity  that  must  arise 
irom  the  continuation  uf  tliat  famine."  Kow,  I  wish  the  noble  lord  were  here,  for  I 
want  to  make  Ibis  suggestion :  Hitherto  the  sufferings  of  the  Lancashire  operatives 
have  been  borne  with  wonderful  patience  and  fortitude.  They  have  believed  that  the 
misery  entailed  on  them  has  not  lieen  caused  by  any  conduct  of  the  govemmeut.  It 
was  inevitable.  It  came  upon  them  in  spite  of  the  government,  and  the  government 
had  nothing  to  do  with  it.  An  improved  knowledge  and  civilization  have  led  to  thia 
reaalt  an  far  as  they  are  concerned;  tliat,  seeing  that  the  government  was  not  to 
blame,  they  have  not,  like  ignorant  people  in  former  times,  turned  .their  auger  against 
the  government.  But,  sir,  if  tbe  origin  of  their  misery  was  not  the  work  of  the  gov- 
ernment, will  they  not  oome  to  think  that  the  continuance  of  it  may  be  the  work  of 
the  government  T  Their  patience,  because  the  government  was  not  to  blame,  will  no 
longer  endure  when  they  find,  ns  they  will  now  find,  that  the  continuance  of  their  snf- 
feriug  is  the  result  of  the  folly  of  the  government.  I  have  to-day  had  letters  from 
Lancjixliini  >kliii'li  Hiiy  tliat  in  thirteen  of  tbe  great  towns  theru  have  been  lai|^ 
meetings  in  favor  of  the  recognition  of  the  South ;  that  that  has  been  carried  by  an 
.  immense  mqjority  often  to  one;  and  that  there  will  be  no  end  to  the  petitions  sent  op 
to  this  lIouHe  for  that  measure.  When  these  working  men  look  around  their  desolate 
homes  and  see  that  they  have  no  labor  wherewith  to  support  their  children,  and  when 
they  can  point  their  finger  to  the  noble  lord  at  the  head  of  the  government,  and  say, 
"  He  is  tbe  cause  of  our  misery,"  do  not  mistake  tlio  result  upon  the  ICnglish  mind.  That 
popularity  which  has  conquered  all  things  will  sink  at  once  iata-  the  dust;  and,  like 
that  amazing;  fobric  of  oommercial  prosperity  in  America,  which  was  immediately 
broken  to  pieces  by  secession,  tiie  populariCy  of  the  noble  lord  will  topple  down  a 
gigantic  mm.  and  he  and  his  small  friends  will  be  swept  from  their  seats.  I  have  no 
doubt  that  I  have  now  well  nigh  exhausted  the  patience  of  the  House.  I  have  stated 
as  shortly  as  I  could  the  rawious  which  have  induced  me  to  make  this  application  to 
the  House.  And  now  I  will  ndefly  review  what  I  have  B)ud.  At  the  proaent  moment 
there  is  offered  to  us  a  great  advantage.  If  we  take  timt  by  the  forelock  that  advan- 
tage will  be  given  to  ns,  and  we  shall  be  a  much  greater  people,  and  London  will  be 
the  imperial  city  of  the  world.  But  if  we  abataiu  &oni  av^ling  oui»elvee  of  this 
opportunity  it  will  go  away  .at  once  to  France.  Tbe  cry  about  s^very  is  hypocrisy 
auu  cant.     We  Bhall  do  no  harm  to  the  black  man  if  we  adopt  my  resolution.    And  I 

Eray  the  House  in  all  calmness  to  consider  this  question,  and,  as  they  are  men  of 
onor,  justice,  and  benevolence,  to  grant  me  the  motion  which  I  now  make. 
Motion  made,  and  question  proposed, 

"  That  an  bumble  address  be  presented  to  her  M^esty,  praying  that  she  will  be  gra- 
ciously pleased  to  enter  into  negotiations  with  the  (^oat  powers  of  Europe  for  the 
purpose  of  obtaining  their  co-operation  in  the  recognition  of  the  independeuoe  of  the 
Confederate  States  of  North  America." — (Mr.  Roebuck.) 

.  LOHD  UoBKST  MoNTttiu  Said,  that  the  honorable  and  learned  member  (Hr.  Boebnek) 
who  hod  just  resumed  hie  seat  had  stated  that  he  expeot«d  to  be  covered  with  obliqoy 
by  those  who  opposed  him,  because  that  they  considered  themselves  as  the  salt  of  the 
earth,  and  far  superior  to  every  one  else.  He  (Lord  B.  Montagu)  took  this  expression 
OS  on  allusion  to  himself;  and  as  he  thought  that  this  criticism  might  be  founded  in 
some  reoBou,  he  had  determtned  to  stndy  the  mind  of  the  honorable  and  learned  mem- 
ber, and  lear^timility  from  his  example.  What,  then,  was  his  surprise  wbeu  he  hewed 
the  many  proul's  ^h^ch  tbe  honorable  and  learued  member  had  let  fall  of  his  pride  And 
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aeom  of  otben.  Ho  (Lord  Bobert  Montagu)  had  ooUeoted  a  few  of  them  aenamnia. 
Hie  boDorable  member  for  Bri((btoD  had  oliBnc«d  to  smUe  nhile  the  lionorable  and 
learned  member  was  Bpeakins;  then  the  honorable  and  learned  member  suitdealy 
tttmed  upon  bln<  and  said,  "Ahl  that  ia  the  langh  of  ignorance."  Picsently,  he  brolui 
out  nlth  Boioe  acerbity  and  fleroeneae  against  the  honorable  member  for  Huddersfield, 
•ayiui;  that  "he  pitied  him  for  the  slough  of  ignorance  in  which  he  was  aiink."  Aa  he 
piooeeded,  he  enlarged  the  sphere  of  hia  aaroaani  and  obliquj,  and,  attacking  the  whole 
treuai;  bench,  be  had  aaiil  that  "  the  noble  viacount  was  the  government,  and  that 
all  bis  oolleacnes  were  abeolntely  of  no  account."  He  had  still  seqnired  conrage  aa  he 
'  im,  orelae  hr' "  "■' — '—'  — '"-  ■" " ' ' —  "■- ' 


went  oitj  orelae  had  opened  bis  mind  with  Ibbb  cantion  and  reserve;  from  the  treaaary 

I 1.  t 1 1 1  It-  n — i  he  said  thai  "there  was  not  a  statesman 

ven  content  with  that,  he  had  asserted  that 

irthy  of  notice,"  and  that  honorable  mem- 

Bnt  of  himself  the  honorable  and  learned 


iHiieh  hia  eje  elaiieed  round  the  Hooae,  and  he  said  thai  "there  was  not  a  statesman 


«  HonM— ne  «au]d  not  aee  any."  Not  even  content  with  that,  he  had  asserted  that 
"uiy  one  who  oontvadicted  bim  was  not  worth;  of  notice,"  and  that  honorable  mem- 
bete  "never  tbongbt  properly  of  anything."  Bnt  of  himself  the  honorable  and  learned 
member  had  stated  that  he  spoke  the  mind  of  the  Emperor  of  the  French ;  that  there 
was  only  one  great  power  in  Enrape,  and  that  he  (Mr.  Boebuck)  wm  the  exponent  of 
iL  He  (Mr.  RiM'bnck)  had  been  dazzled  by  the  brilliant  diadem  on  imperial  brows;  he 
bad  crooked  the  knee  to  imperial  mqjeety,  and  canght  the  honeyed  accents  from  impe- 
rial lipa;  he  bad  aearched  the  inmost  receaaea,  and  been  admitted  to  the  mysterions 
deptt  t  of  an  imperial  breast,  and  had  now  come  forward  to  reveal  to  an  "ignorant 
House  of  Commona"  the  dark  aecreta  which  he  had  found  hidden  there.  He  (Mr.  Koe- 
bnck)  deaptaed  honorable  members  as  degenerate  Englishmen.  DegenerateT  He 
tiiongbt,  then,  that  they  bad  descended  from  some  high  atandard  of  morality.  Bnt  the 
hononUe  and  learned  member  did  not  think  that  he,  too,  had  ao  descended,  or  was  ao 
degonemted;  far  if  so,  hia  opinion  wonld  not  be  better  than  the  opinion  of  those  whom 
be  dMpieed ;  hit  jndgment  conld  not  be  more  depended  on  than  theira.  No ;  the  hon- 
omble  and  learned  member  refjutled  himself  aa  the  pnre  primeval  pattern  of  man ;  oa 
tbo  ijenulne  original  type  of  avia  Briltvutiicua.  Yea;  Grom  the  clear,  eold  empyrean  of 
bis  virtue — from  tbe  topmost  pinnacle  of  his  anperalinndant  eioeilenoe,  hq  had  looked 
down  on  buDorftble  members,  and  smiled  sarcaaticaily  at  them  oa  they  were  groping  in 
the  daikoeaa  of  ignorance,  as  they  grovelled  in  their  orimee,  and  were  lost  in  the  mazes 
of  error.  Ho  (Lord  Robert  Montwu)  conld  not,  however,  forbear  to  congratulate  the 
honorable  and  learned  member  on  the  ariatocratic  tendencies  and  despotic  ptedilectionB 
which  he  hint  just  evinced.  The  former  he  (Lord  KoberC  Montagu)  confessed  that  he 
■hared,  the  latter  he  utterly  repudiated.  Not  leaa  than  the  honomble  and  learned 
member  woa  he  partial  to  the  South;  not  leaa  than  the  honorable  and  learned  member 
did  he  aympalblae  with  the  noble  atruggle  which  the  sonthemers  were  carrying  on  for 
their  independence;  nor  did  he  yield  to  the  honorable  and  learned  member  in  a  desire 
to  aee  that  independence  oecompliahed.  Hia  deapotic  predilectiona,  however,  he  (Lord 
Kobert  Montagu}  did  nbt  sbare;  he  did  not  run  to  an  emperor  at  Vienna,  nor  did  he  . 
bow  tbe  knee  to  on  autocrat  in  France  to  know  what  he  was  to  do  in  the  British  Hooae 
of  Commons.  There  were  many  in  the  House  who  were  both  able  and  willing  to  give 
better  mlvlce;  he  bad  often  found  them  ready  to  give  counsel,  and  had  profited  by  uieir 
■nggeations.  He  bad  come  down  to  the  House  armed  in  the  cause  of^  truth,  and  pre- 
pared to  pay  a  Just  tribute  to  tbe  speech  of  the  honorable  and  learned  member.  He  bad 
now  found  that  these  two  things  were  utterly  inconsistent  and  incompatible.  For 
be  had  looked  for  demonstration,  bnt  bad  been  given  vapid  declamation;  be  had 
expected  argaments,  and  had  been  foisted  off  wiUi  sneers,  sarcasms,  and  rhetorical 
tropes.  In  &ct,  be  bod  hoped  that  tbe  honorable  and  learned  member  wonld  have 
aoeoeeded  In  making  out  a  good  case  for  the  South;  be  had  tmsted  that  bis  own 
■meodment  migbt  be  beaten,  and  that  tbe  I^onse  woald  have  been  shown  that  it  was 
both  their  duty  and  their  interact  to  recognize  the  sontbem  confederacy.  What  was 
tbe  speech  (he  could  not  call  it  orgnment)  of  the  honorable  and  learned  membert 
He  began  by  aketehiag  a  history  ot"  the  tirat  settlement  of  the  colony  in  America, 
prior  even  to  the  year  1732.  Then,  pussing  to  the  war  of  independence,  he  uttered 
^nty  of  the  cant  of  reviilotiou,  callol  oar  own  King,  George  III,  "a  narrow  minded, 
bigoted  monarch."  Then  came  bis  logic.  Becanse  that  the  United  States  had  been 
Boooeasflil  in  achieving  their  independence,  the  honorable  and  learned  member  bad 
•aid  that  they  iigA  "established  a  j^at  point  in  international  law,"  namely,  that  a 
■tate  may  throw  off  tbe  rule  of  its  oonstitutionol  governors  whenever  it  likes,  and  may 
separate  from  the  mother  state  whenever  it  can.  He  proceeded  to  say,  in  like  toauner, 
that  becanse  the  French  had  assisted  theni  in  obtaining  that  independence,  "  therefore 
•Dotber  great  principle  had  been  established  in  international  law,"  namely,  tliat  alt 
nations  have  a  right  to  do  the  like.  Had  ever  such  IokIo  been  heaJ^  in  that  Houaef 
In  tbe  nest  place,  tbe  honorable  monibor  hiul  voiichsa^  certain  all-anfBcient  reasons 
'  ir  recoffoixing  the  Confederate  States,  namely,  becanac  they  bad  themtielves  almost 
"-'---  -'-'--^      " " '—  — la  aJinoat  wilJiiti  their  groap,  therefore,  w- 
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it  be  geueroni  od  onr  partf  Hncb  ntlieT  would  fae  (LoTd  Bab«rt  Uonti^)  imltete 
Edward  111,  who  had  refiised  to  come  down  aod  b«lp  faia  son  in  the  battle,  becsiue  tbat 
the  prince  was  likely  to  gaia  the  Ttctorj  alone,  and  the  noble  minded  king  wonld  not 
defrand  Uim  of  ■  scrap  of  the  glory,  Moreorot,  this  wonld  take  from  the  Stinth  all  the 
welfrht,  the  atubility,  the  secority  wbicli  they  wonld  enjoy  if  they  achieved  their  inde- 
pendence alone.  The  Federal  States  would  u  ways  feel  tbat  theSonth  had  not  been  able 
to  gain  freedom  fur  itself  and  might,  therefore,  bo  again  reconquemd  wbeueTera  fittlDc 
opportunity  u[r«ri:d  ittielf.  Theru  wbh  auotlivr  pujut  In  tlio  ipeeuti  of  the  honorable  and 
learned  member  to  which  he  must  advert.  In  private  life  they  always  endeavored  to 
get  lid  of  feelinf^B  and  divest  themselves  of  prejudices,  in  order  that  their  judgioent 
might  be  clear  and  unbiassed  j  they  sought  to  sever  themselves  from  their  pasaions  m 
onur  that  the  eye  of  reason  miffbt  not  bo  blinded.  Was  this  not  mnch  more  iim  imii  j 
on  an  important  occasion  like  the  present,  which  involved  the  fate  of  millions,  which 
concemed  our  honor  and  integrity  of  conduct  T  And  yet,  what  had  the  honorable  and 
learned  member  done  t  He  had  come  down  with  irritating  topics,  and  had  endeavored  to 
stir  up  their feeliugs,  to  arooso  passions,  to  create  prejumcea,  to  blind  their  minds  and 
pervert  their  j  ad  SI  IIP  iits,  and  prevent  them  from  arriving  at  any  jn  at  conclusion.  He  had 
exctuiuied,  "  Collld  anything  be  more  insolent  than  fhe  conduct  of  the  North  to  ner' 
11)13  was  theold  sophistical  notion — "  Justice  conaixtaindoing  to  others  as  they  have  done 
to  uh''— BO  long  ago  refuted  ;  this  was  the  doctrine — "an  eye  for  an  eye,  and  a  tooth  for  » 
tooth" — BO  long  ego  condemned.  Should  we  then  really  do  wrong  because  we  had  beea 
insulted  f  If  so,  we  should  thereby  "establish  another  new  point  In  international  law." 
Tbenagain.hehadtoldalongatoryaboutadiBpatch  which  had  been  shown  t«  Mr.  Seward, 
and  had  said  that  for  this  reason  the  Emperor  Napoleon  would  not  condescend  to  commn- 
nicate  directly  with  our  government.  He  (Lord  Robert  Montagu)  hod  heard  of  this  a 
year  ago,  and  had  been  told  that  the  truth  was  this ;  the  French  hod  been  playing  a 
double  game,  pretendiog  n  friendship  for  the  North,  aud  asserting  that  it  was  England 
who  had  kept  them  back  from  proving  their  frieudship.  Lorti  Bussull,  therefore,  to 
prove  the  duplicity  ol  the  French  govcmmcut,  bad  ordered  the  dispatj:h  to  be  shown 
to  Mr.  Seward.  The  Etnperor,  no  doubt,  refused  to  make  to  the  British  government 
tbii  communication  which  the  honorable  and  learueil  member  had  bomi-for  bim;  for  the 
Emperor  knew  very  well  what  sort  of  answer  he  would  get.  The  Emperor  had,  however, 
found  a  ready  and  wiltingtool,  and  bad  determined  to  make  a  catsnaw  of  the  honorable 
and  learned  member.  "The  Emperor  dreads  the  coming  winter,  said  the  honorable 
and  learned  member!  Jnat  so;  and  therefore  the  honorable  and  learned  member  may 
pull  for  him  the  cbestnats  be  so  much  deairoa,  out  of  a  fire  too  hot  for  imperial  hands 
to  bear.  He  (Lord  Robert  Montagu)  felt  hiinseJf  in  rather  an  awkward  predicament ; 
he  was  somewhat  like  Geueral  Hooker  after  crossing  the  Potomac — be  found  an  army 
and  fortress  in  his  front,  but  on  looking  round  be  found  another  army  with  the  rivor  in 
bis  rear,  so  that  he  was  forced  to  flght,  and  could  neither  advance  nor  retreat,    llie 


, 1  to  flght,ai       .... 

honorable  member  for  Dungarvan  had  heaped  up  an  onurmous  amendment  in  his  (Lord 
Robert  Montogu'n)  rear;  a  regular  stockade  of  a  motion,  which  it  was  impossible  for 
him  to  cut  his  way  tiiruugh.    It  referred  "  with  the  deepest  regret,"  to  '•  tts  terrible 


waste  of  iinman  life  which  has  characterized  the  lamentable  strnggle;"  it  is  "de^rons 
to  prevent  tbe  further  etfosion  of  blood  ;"  it  "  cnlis  on  her  M^eaty's  government,  in  the 
name  of  humanity  (whatevertbe 'name  of  buinanity '  may  be,)  and  the  interests  of 
civilization,"  to  "recommend  an  immediate  armistice;"  oud  so  forth.  Now,  he  mia- 
troated  any  sudden  desire  to  stop  the  eOusion  of  bluod,  or  the  hasty  adoption  of  this 
humanity  argument,  when  be  remembered  that  our  civil  war  had  lasted  ten  years;  and 
tbat  the  war  of  independence  with  our  North  American  colouieabad  lasted  seven  years, 
even  though  tbcy  were  assisted  by  France ;  and  that  the  war  of  independence  of  tbe 
Spanish  ^utb  American  colonies  had  lasted  no  less  than  fonrteen  years.  Was  it, 
moreover,  a  duty  to  interfere  in  order  to  atop  the  effnsiou  of  blood  I  If  it  be  a  duty, 
then  It  was  always  obligatory  upon  us,  whether  against  Russia,  or  France,  or  China. 
In  rending  Caniiing'B  speeches  the  other  day,  he  had  been  struck  by  an  ezpreMion  of 
tbat  great  statesman  which  bore  directly  on  tbia  point,  namely,  that  Uie  "golden 
rule  "  of  private  life  was  the  golden  rule  of  politics  also.  For  as  in  private  life  be  that 
never  swerves  from  the  rule  of  doiog  to  others  as  he  would  like  them  to  do  to  him,  is 
thereby  kept  free  from  alt  those  vexations  and  worries  and  quarrels  and  bickerings 
which  ore  alwDys  besetting  others;  so  also  the  state  which  observes  the  same  rnle  with 
regard  to  other  stateJi  wiu  escape  wars,  and  coatly  interventions,  burdensome  taxes, 
and  tbe  weight  of  loans,  distress,  hardship,  and  scarcity  of  provisions.  The  case  M 
the  United  States  to-day  might  be  thpir  own  to-morrow ;  it  was  actually  our  own  con- 
dition but  yesterday.  Had  they  not  a  Sepoy  rebellion  f  What  wonld  they  have  satd 
if  the  United  States,  or  Rnasia,  or  France,  or  some  other  power  hod  interfered  to  assist 
the  Sepoys  against  them  I  Would  they  not  have  denounced  the  nation  that  thns 
intermeddleil,  and  hove  told  them,  with  a  feeling  of  Jnat  indignation,  that  it  waa  no 
business  of  theirs  I  Some  years  ago  there  were  fears  entertainw  about  Ireland,  and  it 
was  merely  aurmiaed  that  America  wna  going  to  help  the  Irish;  the  whole  of  tbis  conn- 
try  was  indignant  and  agitated  by  a  most  excusable  rage  and  anger  at  tbe  bare  anspi- 
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ciOD  of  inicb  a  thing.  Bnt  now  they  were  cbU<m1  apon  to  do  that  vhick  tliey  bad 
denoTiiiced  on  the  mere  supposition  that  it  was  abont  to  be  done  by  othera.  They  had 
then  recorded  a  curse  In  beuven  aj^inst  any  who  shonld  do  what  they  now  were  asked 
ta  peipettate.  True  humanity  would  uive  tbem  to  promote  the  weuikre  of  the  whole 
Anglo-Saxon  raoe,  wiUlout  iadulgiuK  their  prejudices  in  favor  of  North  or  Sonth,  or 
gratiiyine  their  paasions  becanse  of  byf(oiie  Insolta.  They  should  endeavor  to  eetabliah 
peace  so  tbat  every  point  should  be  settled  which  might  render  poBBible  a  renewal  of 
the  civil  war  iu  fatore  years.  He  believed  that  an  armiBtice  wonld  perpetuate  feelings 
of  rancor  and  preserve  seeds  of  discontent ;  it  would  reserve  points  of  (luarrel  which 
would  otherwise  be  spent ;  it  wonld  keep  lat«nt  varions  matters  now  at  issae.  Those 
parties  at  war  must  be  Judged  like  the  rest  of  hnmanity ;  and  they  all  knew  from  their 
school  days  that  when  combatants  foaght  out  their  quarrel,  they  soon  shook  hands 
again  and  were  friends;  while  those  whose  quarrel  woa  repressed  bore  deadly  hate 
and  nourished  a  fend.  Besides,  how  was  on  armistice  to  be  enforced  T  Did  the  hon- 
orable member  mean  to  say  that  they  should  have  a  war  at  once  to  carry  that  armistice 
into  effect  1  It  would,  moreover,  he  little  nae  to  proclaiia  on  armiatice  nnlesB  a  basis 
of  mediation  were  definitely  agreed  on.  Had  such  a  basis  been  auggeatedT  During  an 
armistice  the  two  parties  keep  their  arms  in  thpir  bands;  how  could  they  define  the 
limits  within  which  those  parties  should  confine  tbemaelvesi  Tlie  limits  now  were 
most  uncertain ;  the  North  held  New  Orleans  and  the  Mississippi ;  the  Sonth  held  part« 
of  Missouri,  Kentucky,  and  Maryland.  The  Sonth  claimed  the  States  to  the  west  of  the 
Mississippi,  but  yet  the  authority  of  the  North  still  prevailed  there.  He  did  not  see, 
therefore,  how  they  could  address  themselves  to  the  proposal  of  on  armistice.  And 
would  snch  a  course  really  stay  the  effnsion  of  blood,  and  not  rather  increase  itf  If 
we  recognized  the  Sonth,  the  North  would  infallibly  declare  war  upon  ns ;  our  own 
blood  wonld  then  be  shed  in  addition  to  that  of  the  South,  and  also  of  the  many  recrnits 
who  had  left  thia  country  for  the  North.  Bnt  if  the  honorable  and  learned  member 
meant  war,  then  let  war  be  deliberately  declared ;  let  them  not  profess  to  recognize 
merely,  let  them  not  deceive  the  pei^le  of  the  Unit-ed  States  and  our  own  nation  also 
by  copious  professions  of  amity  and  friendship.  Why  should  the  honorable  and  learned 
member  not  say  what  he  really  meant  I  Because  he  knew  that  war  would  bo  unpop- 
ular, because  he  and  all  the  world  were  aware  that  war  meant  heavy  burdens  and 
onerous  taxes.  The  honorable  and  learned  member  wonld,  indeed,  do  well  to  beware 
of  war;  not  because  we  shonld  have  to  operate  at  a  distance  of  three  thousand  miles; 
nor  because  our  shippiug  in.  every  nook  ond  comer  of  the  world  woTild  have  to  be  pro- 
tected from  Atucricau  privateers;  nor  yet  because  the  guards,  su  siinrsely  scattered  over 
Canada,  would  be  taken  nrieoners;  but  because  in  such  a  war  we  sbonld  be  arrayed 
against  our  own  flesh  and  blood.  The  suffering  and  distress  cansed  by  the  war  in  the 
cott«u  districts  of  this  country  had  been  allnd^  to  by  the  honorable  member ;  and  the 
remedy  and  prophylactic,  the  nostrum  and  antidote  of  the  honorable  member,  for  all 
the  want  and  hnrdshin  in  Lancashire,  was  the  recognition  of  the  Southern  States; 
but  could  any  man  believe  that  the  mere  recognition  of  the  Southern  States,  without 
a  war,  would  bring  over  a  single  bale  of  cottonl  or  that  rejognitloa  with  war  would 
lessen  the  banlships,  diminish  the  taxes,  or  stop  the  effaslon  of  blood  t  Before  entering 
on  the  discussion  of  any  matter,  it  waa  always  of  primary  importance  to  have  a  clear 
conception  of  the  terms  that  were  used ;  unless  these  wore  delioeil,  confusiou  was  sure 
ta  pervade  the  whole  discussion,  and  no  conclusion  could  possibly  be  arrive<l  at.  There 
were  only  three  ways  lu  which  a  foreign  state  could  be  said  t«  interfere  between  two 
conflicting  parties.  First,  when  it  was  with  the  foil  and  free  consent  of  both  parties  to 
the  conflict ;  it  was  then  called  either  mediation  or  arbitration.  Secondly,  wheo  it  was 
made  against  the  wishes  of  both ;  and  thirdly,  when  it  was  made  with  thecunsentof  only 
one  belGgereut.  Firet,  with  respect  to  mediation  and  arbitration.  A  mediator  merely 
gave  advice  and  offered  counsel ;  and  both  parties  hod  agreed  to  tistea,  altboagh  they 
did  not  pledge  themeelves  to  follow  it ;  and  it  was  known  that  good  counsels  were 
generally  spumed  where  Ust«nerB  were  prejudiced.  An  arbitrator,  on  the  other  hand, 
pronounceda  decision  which  both  parties  had  previously  bound  themselves  to  carry  out ;  ■ 
they  had  pledged  themselves  to  abide  by  his  judgment.  The  right  to  interfere,  whether 
as  a  mediator  or  an  arbitrator,  did  not  rest  with  the  intervening  party,  but  he  must 
be  selected  by  the  parties  to  the  conflict,  who  had  confidence  in  the  known  justice  and 
integrity  of  the  arbitrator.  Secondly^  when  it  took  place  contrary  to  the  wishes  of 
both  parties,  it  Was  called  intervention.  Intervention  meant  to  oome  between — to 
interpose  by  force ;  and  therefore  was  an  act  hostile  to  both.  Thirdly,  where  it  took 
place  with  the  consent  of  one  and  against  the  wish  of  the  other,  it  amounted,  in  fiict, 
to  esponsing  the  side  of  one  anddeclarins  war  against  the  other.  The  word  "  recogni- 
tion" was  not  mentioned  by  any  of  the  old  writers  on  international  law;  it  was  the 
manufactare,  or  rather  the  phantom,  of  modem  times.  Mr.  Canning  held  stated,  to 
lies,  that  "  the  law  of  nations  was  entirely  silent  on  this  point ;"  yet  be  attnrhod  the 
general  mecning  to  the  woni  and  defined  the  two  senses  of  it  very  clearly.  He  said : 
"If  the  colonieasay  to  the  mother  country,  'We  assert  our  iudependence.'  and  tli- 
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mother  cnuutrj  answers,  'I  ndinit  it,'  that  U  rectMcnitian  in  one  sentw.  If  tUe  coloniett 
say  to  another  atate,  'We  are  indopeitdeiit,'  and  tnat  other  Htat«  replica,  '  I  tilow  that 
7«u  ai«  ao,'  that  is  lecognitioa  in  another  aenw  of  the  term.  That  other  State  aimply 
•ckaonrledKee  the  fiwt,  or  rather  ibt  opiuiou  of  the  fact." 

This  latter  he  treated  as  worth  cutbiu);,  except  there  accoiapiinied  it  "a  treaty  of 
alliance  and  oo-operatiOQ."    For,  he  continued ; 

"The  simple  reooKD>tion  by  any  neutral  power    *  "     could  hare  no  such  ttflpct 

aa  (ninqnilliziug  the  Bt«t«,  and  e«tabUahing  and  contimiing  its  independence." 

Sir  J.  Mackintosh  had  likewise  said ; 

"The  firet  [sense  of  the  term  recoKUitiou,]  which  is  the  true  and  lefcitJnwtc  uae  of 
the  vord  '  recognition,'  as  a  technical  term  of  international  taw,  ia  that  in  wlucb  it 
dsuotcH  the  explicit  acknowledgment  uf  the  independence  of  a  conntry  b^  a  statr 
which  fonnerly  exercised  soTereignty  over  it  Soah  recof^itions  are  ronunciationa  of 
aarereignt; — Butrenders  of  the  power  or  of  the  claim  to  goTem." 

With  regard  to  the  other  meaning  of  the  term,  which  he  called  "  virtnal  recognition.'' 
he  had  said : 

"It  implies  no  guarantee,  no  alliance,  no  aid,  no  approbation  of  the  Huoceasfnl  revolt. 
DO  intimatiou  of  an  opinion  concerning  the  jostice  or  tlie  iujnstico  of  the  nioaaa  by 
wbich  it  has  been  accomplisbod.  These  are  matters  beyond  onr  jurisdiction.  It  would 
be  an  asurpntion  iu  ns  to  ^t  in  judgment  upon  them.  As  a  state,  tre  can  neither  «on- 
demnuor  justify  revolutions  which  do  not  affect  our  safety  and  are  not  amenable  to 

The  resolution  of  the  honorable  member  for  Sheffield  amounted,  therefore,  to  a 
ilesire  for  on  alliance  to  go  to  war  with  the  North.  He  hoped  to  show,  on  the  contrary, 
that  we  had  no  right  to  recogniie  the  South,  or  to  intervene  in  the  qnarrel  in  any  way ; 
fiirther,  that  alliances  such  as  the  honorable  member  proposed  had  always  i>een  pro- 
ductive of  mischief  and  misunderstanding  between  the  allies  themselves ;  and,  lastly. 
that  intervention  would  be  injurious  botJi  to  this  country  and  to  the  Confederate  States 
themselves.  AuenpressionoftbatikHWsednetotbe  writer  in  the  Times,  welllmowntobr 
a  lawyer  of  repute  and  authority,  whose  letters  signed  "  Historicns"  had  placed  in  a 
clear  light  what  otherwise  would  have  boon  a  matter  of  donbt,  mystery,  and  perplexity. 
According  to  that  gentleman,  while  the  contest  for  government,  or,  in  otner  wtwds. 
r«belliou  was  going  on  in  a  country,  there  were  onlytwo  poaaible courses  open  to  other 
nations — either  to  remain  neutral,  iu  which  case  the  mother  oonntry  was  to  nereeaided 
aa  a  sovereign  state,  while  belligerent  rights  were  possessed  by  the  other  side,  hut  no 
other  rights  whatever ;  or  else  wur  must  be  declared  which  might  be  either  a  forcible 
intervention  against  both  parities,  or  olse  (as  is  more  generally  the  cose)  it  consisted  i[i 
espousing  the  cause  of  the  one  party  and  wnging  war  on  the  other.  Wheaton,  in  itir- 
Htondard  work  on  international  law,  hail  laid  down  that — 

"Until  the  revolution  is  oousumraated,  while  the  civil  war  involving  a  contest  for 
the  government  continues,  other  states  may  remain  indifTerent  spectators  of  the  con- 
troversy, still  continuing  to  treat  the  ancient  government  as  sovereign,  and  the  gov- 
ernment de  facie  as  a  society  entitled  to  the  rights  of  war  against  its  enemy;  or  may 
Cflponse  the  cause  of  the  party  which  they  believe  to  have  Justice  on  its  side." 

But  some  honorable  members  perhaps  might  say,  "  Why  not  remain  neatral  and  yet 
reooffuize  V  He  thought  he  hod  already  shown  that  these  two  things  were  incompatible : 
yet  fie  would  inquire  furthei:  into  the  objection.  Let  him  ask  what  waa  the  meaning  of 
nentrality.  The  right  honorable  gentleman  the  Chancellor  of  the  Exchequer,  Ln  IXi). 
gave  a  detinition  so  concise  and  clear  that  he  would  take  the  liberty  ot  quoting  his 
words.    tSpeaking  of  Mr,  Canning,  he  had  said ; 

"  Tlie  impartuuity  of  his  neutrality  would  have  been  violated  if  he  had  offeivd  sosgm- 
tions  iu  the  spirit  of  party ;  the  impartiality  of  his  ueuttalit^  would  have  been  Tiolated 
had  he  interpoaed  by  any  underhand  means," 

And  speaking  of  the  neutrality  on  which  her  Majesty's  govenuuent  had  acted,  he 
added : 

"  ltd  limit  is  that  we  shonld  refrain,  not  from  entertaining  onr  own  iqtiuioo,  but  Iran 
giving  ell'ect  to  it,  either  by  manifestations  in  thia  House  or  by  diploraatie  action. 
otherwise  than  the  public  law  of  Europe  msy  permit,  or  opportunities  shall  1>«  fairly 

And  now,  with  regard  to  recognition,  he  would  quote  a  writer  on  international  law, 
a  statesman  of  this  countiy,  and  a  statesman  of  the  Southern  States.  Ur.  Fbillimore 
■  (vol.  U,  p.  15)  liaddechtred  that— 

"Two  facts  should  occur  before  this  grave  Htepbe  taken,  whereby  the  neutrnl  power 
becomes  the  ally  ofone  of  the  hitherto  belligerent  partics^liiBt:  the  practical  cessation 
of  hostilities  on  the  port  of  the  old  state;     -  -  •     second:  an  absolute,  tonu 

fide  possesaion  of  independence." 

And  quoting  the  very  precedent  to  which  the  honorable  and  learned  member  hail 
referred,  the  recognition  by  Franco  of  the  iudependenoe  of  onr  American  colonies,  that 
writer  Bald,  Never  was  there  n  war  declared  on  juster  grounds  than  that  conuneneed 
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\>j  George  III,  on  the  recognition  of  tlie  independenoe  of  thoee  coloniea  b;  tlie  Fteooh. 
Lord  Liverpool  had  lield  langiuige  much  to  the  eame  eSect-.    He  Miid : 

"  Witli  regurd  to  the  queeCion  of  the  recoguition  of  iadepeudence,  thoy  lioth  agreed 
that  it  was  to  be  cunsidoTod  on  two  grouuda—tlie  firot,  of  ri^ht ;  the  Hecoad,  of  ezpe- 
diflDcy.  lliat  wliero  no  right  existed  there  conld  be  do  expediency,  wa«  »ii  inference  in 
wbicll  tljey  both  agreed.     '  >  •    There  could  be  no  right  white  the  oontest 

was  octuallygoiug  on.     •  ■  •    The  queetion  ought  to  be, 'Waa  the  contest 

going  ou  I'  Ite  for  ooe  cuuld  not  reconcile  it  to  his  miad  to  take  any  Euuh  etcpa  so  long 
as  the  struggle  in  an»e  continued  nndecided." 

President  JhcIeiwq,  a  uative  of  South  Carolina,  to  vrhose  opinion,  the  confcderateB 
TCooId  probably  attach  importance,  bad  laid  it  donn  in  his  message  of  Dceember  21, 
1B36,  that— 

"The  acknowledgment  of  a  new  State  as  independent  and  entitled  to  a  place  in  the 
family  of'  nations  is  at  all  times  an  act  of  great  delicacy  and  lospousibility,  but  more 
especially  so  when  such  State  has  forcibly  separated  itself  from  another,  of  which  it  had 
formed  an  integral  part,  and  which  still  claims  dominion  over  it.  A  premature  reoog- 
nition  under  theee  circumstances,  if  not  looked  upon  as  a  justifiable  canse  of  war,  m 
always  liable  to  be  regarded  as  a  proof  of  an  un&iendly  spint." 

These  quotations,  although  but  a  tithe  of  what  might  be  given,  would  suffice  to  show 
that  recognition,  where  it  was  not  the  mere  acceptance  of  an  independenoe  already 


ocknowlc^ed  by  the  mother  country,  amounted  to  intervention  and.  an  act  of  hos- 
tility and  war.  Lawyers  attached  much  weight  to  precedents ;  he  supposed,  therefore, 
that  he  must  diBcusa  all  the  precedents  which  bore  upon  tliis  matter.    First,  there  was 


the  recognition  of  Hungary,  attempted  by  the  United  States,  in  1849.  The  rebels  were 
in  full  possession  of  all  the  territory.  Fvery  one  of  the  Austrian  troops  had  been  driven 
from  Hungary,  and  Austria  had  not  a  man  left  to  govern  tbo  country.  The  United 
States  thereupon  sent  over  Colonel  Dudley  Mann  to  Kossnth,  with  full  powers  to  re- 
cognise Hnnsary  ae  an  independent  state.  Yet  the  whole  of  Europe,  with  one  consent, 
reprobated  the  action  of  the  United  States,  and  the  Americans  themselves  had  not 
attempted  to  justify  their  conduct.  The  next  case  was  th.tt  which  the  honorable  mem- 
ber had  referred  to.  On  tbo  13th  of  March,  1TT8,  the  Marquis  de  Nooilles  informed 
King  George  that  the  French  government,  deeming  onr  colonies  to  be  virtually  inde- 
pendent, had  recognized  tbem  as  sncb,  and  concluded  with  tliom  o.  treaty  of  omitv  and 
commerce.  It  was  quite  true  that  at  the  time  a  treaty  of  alliance  offensive  and  defen- 
sive had  been  concluded,  bnt  the  fact  was  not  known  then,  and  was  a  secret  till  long 
aAerward.  Four  days  c^r  that  communication,  on  March  17,  KingGeorgelU  recalled 
his  Ambassador  from  France,  and  sent  tha  French  ambassador  his  passports,  and  Par- 
liament was  informed  by  the  Crown  that  this  step  had  been  taken  in  consequence  of 
the  French  ambassador's  communication.  The  "  justifyiug  memorial "  drawn  up  by 
Gibbon,  and  published  in  the  Annual  Register  for  Uie  year  1779,  stated  the  grmainen  to 
be  that  France— 

"Is  content  to  maintain  that  the  revolted  colonies  enjoy,  in  fitct,  that  independence 
thoyhave  bestowed  on  tbemselves.  *  *  Undersuohcironmstancesltisimposstble,  with- 
out insulting  in  too  gross  a  manner  both  truth  and  reason,  to  deny  that  the  declaration 
of  the  Marquis  de  Noailles  ought  to  be  received  as  a  true  declaration  of  war." 

The  memorial  also  quoted  the  espression  of  King  George  III,  that  this  recognition 
was  "an  act  of  hostility,  a  fotniaCand  premeditated  aggression."  Thenait  precedent 
was  that  iu  the  war  of  the  Spanish  American  colonies  with  the  mother  countij.  That 
war  began  iu  1810,  and,  after  it  had  continued  for  eight  years,  the  people  of  Buenos 
Ayres,  who  had  then  an  extensive  trade  with  the  United  States,  apphed  to  the  United 
StaCCiB  government  to  be  allowed  to  send  a  consul  to  Washington,  aeeiog  that  there  was 
an  American  consnl  at  Buenos  Ayres.  But  President  Adams  replied  that  he  could  not 
permit  it,  because  it  would  Eunonnt  to  a  recognition  of  their  independence,  whereas  the 
continued  residence  at  Buenos  Ayres  of  a  United  States  consul,  who  hod  been  ocoredttMl 
to  Spain  before  the  revolution,  implied  no  recognition  of  any  particular  government. 
There  was  another  precedent  on  Uieeame  occasion  which  was  famished  Dy  our  own 
conduct.  At  the  Congress  of  Verona,  Great  Britain  and  the  United  States  protested 
against  the  right  of  the  allied  powers  to  interfere  between  Spain  and  her  colonies.  Mr. 
Canning  went  even  so  far  as  to  declare  that  ho  would  consider  it  a  cause  of  war  if  any 
power  ventured  to  recognize  them.  In  the  year  1624,  after  the  contest  had  been  going 
on  for  fourteen  years  and  every  Spanish  soldier  had  been  removed,  Mr.  Canning  wrote 
to  ourmiuisterinthePeninsniatating  that  hie  Majesty's  government  would  not  antici- 
pate, in  the  matter  of  recognition,  the  mother  country  herself,  and  that  they  had  no 
right  to  T\«ognize  the  revolted  colonies  before  the  mother  country  should  lead  the  way 
in  that  recognition.  Yet,  at  this  time,  Spain  had  abandoned  all  efforts  in  Colombia 
and  Buenos  Ayres,  and  hod  nearly  given  up  the  contest  in  Chili  and  in  Mexico.  On 
the  15th  of  January  in  that  year  a  case  had  occurred  Tcry  like  what  had  Just  taken 

Elace  in  that  House.  Sir  J.  Mackintosh  presented  a  petition  for  the  recognition  of  the 
onth  American  republics.  That  petition  was  from  the  merchants  of  London,  while 
the  petition  presented  by  the  honorable  and  learned  member  for  Sheffield  iru  pn^Crom 
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a  few  people  gathered  in  the  market  place  at  Oldham.  The  iietition  of  Sir  J.  Mackin- 
toah  was  preoenled  after  a  fourteen  years'  etnicgle,  and  nben  everj-  Spanish  soldier 
had  heen  oriveii  oat  of  the  coaotry;  that  of  the^juorable  aad  learned  gentleman  had 
been  presented  after  a  two  years'  war,  and  when  the  resoiircea  of  the  Soath  were  strait- 
ened t«  the  utmost  b;  the  northern  armn.  Sir  J.  Mackintonli's  petition,  moieoTer. 
recited  the  fact  that  two  years  before,  lo  1^2,  an  act  had  been  passed  by  the  House  of 
>  Commons  to  permit  and  legalize  a  trade  with  the  South  Ameiican  states.  And,  Ibere- 
fore,  even  apart  from  the  great  diSerence  between  the  two  men,  Sir  J  Mackintosh's 
case  was  infinitely  stronger  than  that  of  the  honorable  and  learned  member  for  Shef- 
field. Mr.  Canning,  in  ms  reply,  stated  that  twice  had  Spain  proposed  a  Cougresa  to 
treat  on  the  subject,  but  that  he  had  twice  refused,  holding  that  it  would  be  "  neither 

eLst  DOT  Kenemus"  to  recognize  them  until  Spain  had  done  so  beforehand.  In  USHi 
nenos  Ayres  and  Chili  were  recognized  on  the  ground,  according  to  Mr.  Canning's 
speech  on  the  addreea,  that,  for  many  years,  there  had  not  been  a  Spanish  soldieron 
the  territory  of  Bnenos  Ayres,  and  that  "  the  first  necessary  condition  of  recognition  by 
■  foreign  power  had  long  existed  in  that  state;  its  soil  was  free."  Colombia  was 
in  a  like  condition;  yet,  Mr.  Canning  hod  refused  to  recognize  her,  l>ecauBe  she  bad 
aent  on  armed  force  against  Peru,  which  might  have  the  effect  of  bringing  back  the 
Spaniards  into  the  heart  of  Colombia.  She,  therefore,  could  not  yet  be  recognized  as 
independent.  He  passed  now  to  the  second  point,  namely,  that  an  alliance  to  iutet^ 
Tene  always  ends  in  quarrels  between  the  alued  powers  themselves :  that  nnion  ttad 
Bflaociatton  for  such  purposes  always  rcaitlted  in  disunion  and  bickering.  This  was  a 
truth  which  could  be  proved  only  by  actual  facta  and  events.  That  was  the  caen  in 
regard  to  Belgium.  In  the  year  mSO  that  country  did  not  pretend  to  have  achieved  its 
independence ;  in  fact,  the  !bntch  were  about  to  reoccnpy  Brussels  when  the  conference 
of  London  proposed  to  create  a  kingdom  of  Belgium.  Wheaton  stated  that  the  King 
had  invited  a  conference  of  the  five  powers  to  detemiinu  "how  the  future  independence 
of  Belgium  coald  be  combined  with  the  stipnlnttons  of  existing  treaties."  Thevmet  on 
the  SOth  of  December,  1B30,  and  signed  a  protocol  determining  the  basis  of  the  inter- 
Tention  and  proclaiming  an  armistice.  But  both  the  revolutionary  government  and 
(he  King  of  the  Netherlands  repudiated  the  settlement  propose*!  by  the  five  poReie. 
The  five  powers  then  immndiately  quarreUed  among  themselves.  Eusjiand  and  Frunce 
sideAwith  the  revolutionists,  while  Russia  and  Prasflia  took  port  with  the  King  of  the 
Netherlands.  Thereupon  the  Prince  of  Orange  fought  a  battle  and  defeated  the  Bel- 
gians. Instantly  France  and  England  came  to  the  rescue.  But  Ruwia  and  Prussia 
threatened  us  with  war;  aud  thnsniue  months  of  war  waa  the  result  of  iotenention  in 
the  cause  of  peace.  In  October,  IttSl,  a  "final  settlement"  was  agreed  upon,  Wtiich 
proved,  upon  trial,  to  be  by  no  means  final.  A  year  afterward,  in  October,  183S,  a  con- 
vention was  concluded,  between  France  and  England,  to  force  the  evacuation  of  Ant- 
werp; we  sailed  into  the  Scheldt,  while  France  invaded  Belgiam.  Bnsaiaand  Pmseia 
menaced  us  with  war;  but  peace  vas  eventually  concluded  In  May,  1833.  Then  t«k« 
the  case  of  Greece.  The  insurrection  broke  out  in  1621.  Greece  hod  fought  for  exx 
years,  and  had  by  no  means  achieved  her  independecce:  nay,  the  Turks  were  about  to 
reduce  them  to  submission,  when  England,  France,  and  Russia  resolved  to  intervene. 
Then  occurred  that  intentional  accident  at  Navariiio.  Jti  1S28  the  French  invaded 
Greece  in  order  to  expel  the  Turks.  And  then,  from  1638  to  1B33,  the  patriots  qnairelled 
among  themaelvea,  fiew  at  each  other,  cut  each  othef»'  throats,  and  IJie  whole  land  'was 
a  scene  of  blood  and  carnage.  All  this  time  Russia  was  ploying  her  own  game  and 
advancing  on  Constantinople.  But  England  entered  into  a  secret  treaty  wiu  Austria 
(gainst  her  ally,  Bnssia)  to  protect  the  integrity  of  Turkey.  He  had  the  authority  of 
Aman  for  asserting  that  orders  had  been  sent  out  to  the  English  admiral  in  the  Levant 
to  atl«ck  the  Russian  fleet  when  the  treaty  of  Adriauople  was  concluded  and  peace 
astabliehed.  Thus  this  alliance  to  intervene  in  the  cause  of  peace  had  been  the  origin 
of  twelve  years  of  bloodshed.  He  need  not  mention  the  alliance  to  intervene  in  Syria, 
for  the  House  remembered  the  had  blood  which  was  stirred  up,  and  the  reports  which 
were  current  that  the  French  had  sent  over  rifles  to  the  Maronites  and  printed  an 
incendiai7  paper  vilifying  ns,  which  they  disseminated  throughout  Syria.  IfMtber 
need  heaUndeto  the  jealousies  which  were  engendered  by  the  alliance  In  China.  Then, 
again,  there  was  the  case  of  Mexico.  We  intervened,  together  wiUi  France  and  Spain  : 
bnt,  before  long,  we  found  the  only  thing  we  hnd  to  .do  was  to  get  out  of  the  matter  ns 
— !-i-i- -a  possible;  so  we  had  rptirpd  with  more  speed  than  dignity.     It  might  beaa'-" 


quickly  ai 


,  in  the  case  of  Mexico,  France  had  pursued  a  selfish  policy.  13iit  how  did  they 
know  whether  Franco  was  not  pursuing  a  selfish  policy  in  this  esse  also,  and  that  the 
honorable  member  for  Sheffield  was  only  the  tool  of  that  policy  f  (Yance  might  be 
intending  f«  throw  in  that  very  case  of  Mexico  into  the  settlement  of  American  nOairs; 
or  else  slio  might  intend  a  recendiguer,  the  ancient  colony  of  Louis  XIV,  namely,  Louis- 
iana,  which  hnd  been  ceded  to  Napoleon  by  Spain,  under  the  treaty  of  San  Ililolfonsii. 
and  given  by  Napoleon,  in  IfiOe,  to  Monroe,  because  of  the  British  emiaers.  The  pro- 
posal of  the  honorable  and  leametl  member,  therefore,  though  bod  enough  liefore.  is 
endored  doubly  bad  and  dangerous  by  this  proposed  alliance  t«  intervene.     But  eveu 
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if  wo  did  aasociHite  onrselves  to  intervene,  where  was  the  common  baeia  of  motion  t  How 
coald  we  defiua  the  boaudoriea  of  the  Sonth  t  Inteireution,  to  be  Boooeeefol,  mnat 
exhanst  eveiy  point  iu  dispute,  and  embrace  everr  anbjeot  in  controrera^.  Take,  now, 
that  one  point  of  Blavery ;  what  ahonld  be  said  on  tbat  one  point  T  Besides,  we  had  to 
take  into  account  that  flie  North  is  now  a  great  military  power,  while  we  bad  but  few 
troopB,  widely  Bcattered  over  Canada  and  an  easy  prey  to  an  invader.  The  capture,  by 
the  North,  of  onr  scattered  garrisons  there  would  make  ns  look  rather  small  in  the  eyes 
of  the  world.  Onr  commerce  would  also  certainly  have  sometbing  to  fear  from  the 
Alabamas  and  Floridas  which  the  North  could  put  npon  tlie  seaa.  He  woe  not  appealing 
to  the  fears  of  Englishmen,  but  waa  simply  pointing  out  some  of  the  consequences  that 
would  inevitably  follow  from  our  intervention  in  this  contest.  There  waa  another  point. 
We  imported  largely  of  grain,  our  two  chief  sources  of  supply  being  Poland  and  the 
northwest  States  of  America.  Was  it  likely  tliat  we  sbunld  be  able  to  get  mnoh  ftom 
Poland  under  her  present  circamstances  1  No-  Then  we  moat  rest  mainly  npon  iapplies 
ftom  North  America.  But  how  would  war  affect  thatT  Would  not  the  dietreaaiu  Eng- 
land be  aggravated  by  a  war  with  America  T  From  the  northern  States  of  America  we 
received  5,500,000  quitters  of  com,  whereas  feota  the  north  of  Europe  we  received  onto 
2,000,000.  The  total  imported  into  England  in  1861  was  16,094,914  quartere,  of  which 
more  than  one-third  came  from  the  nortbweatem  States,  namely,  Illinois,  Hiohiffan, 
Indiana,  and  Wisconsin — wliose  yearly  available  produce  waa  not  nearly  esfaansted  hf 
their  exports.  At  least,  this  was  the  statement  contained  in  the  memorial  of  the  lUi- 
nois  commissioners.  If  those  States  could  find  a  market  for  their  com  in  England,  it 
would  promote  a  good  feeling  between  them  and  Canada ;  bat  if  this  country  went  to 
war  with  America,  that  good  feeling  would  be  prevented.  In  fact,  a  desire  for  alliance 
with  us  was  already  pawing  up  in  those  States.  By  holding  back  from  war  -tjioae 
aortbwestem  States  will  force  a  trade  with  us  through  Canada,  and,  perhaps,  with  that 
object,  enter  into  closo  alliance  witb  us,  while  the  transit  of  the  goods  would  be  of 
material  benefit  to  Canada,  while,  by  running  the  risk  of  war,  we  should  be  injuring 
ourselves  commercially  in  the  greatest  degree.  It  would  be  no  less  baneful  to  the  Con- 
federate States  themselves.  Every  tUliance  to  intervene  had  been  ostensibly  for  the 
good  of  the  anOering  oountry :  yet  every  snch  intervention  bad  only  served  to  increase 
their  misery  and  diatresa.  "Pacification"  had  alw  ay  r  resulted  in  internecine  straggle. 
"  Well-being"  had  ever  caused  poverty  and  wretchedness.  The  Sonth  was  now  doing  well. 
Why  then  interfere  aud  spoil  their  chance  t  The  hnuorable  and  learned  gentleman  had 
spoken  of  the  recent  invasion  of  the  North,  and  said  that  Washington  waa  now  in  danger 
and  that  the  South  had  nearly  aciiieved  tbeir  object.  Why,  then,  in  the  name  of  oom- 
mon  sense,  not  leave  them  alone  to  achieve  it  tbemaelvest  To  intervene  now,  when 
the  South  was  deacribe<l  as  all  bat  sncceoeful,  in  order  to  receive  a  share  of  the  glory  of 
the  conqneat,  would  be  both  nutair  and  ungoneroas.  To  proclaim  an  armistice  would 
give  a  breathing  time  to  the  North ;  aud  when  rccmiteil  she  would  recommence  tbe 
struggle  with  redoubled  fury,  and  carry  it  on  witb  increased  energy.  The  only  chance 
of  peace  was  when  every  one  shuddereil  at  the  name  of  war.  Above  all  tbinga,  be  re- 
commended the  Soutb  to  avoid  being  protocolled ;  diplomatic  ability  was  the  ruin  of 
states.  In  conclusion,  be  trustetl  ne  had  shown  that  it  waa  not  onr  duty  to  thrust  our- 
selves into  every  struggle,  but  that  we  should  observe  the  "golden  rule"  in  politics  as 
much  as  in  privat*  life.  That,  by  such  a  fratricidal  war,  the  effusion  of  blood  would 
not  be  stopped  but  increased ;  that  the  hardships  of  Ltuicashire  would  not  be  light- 
ened, bnt  that  the  burdens  of  tlie  people  would  be  anniented  and  the  sources  of  food 
for  this  country  would  be  cut  off.  Nay,  worse;  these  uliances  to  interfere  in  America 
would  end  in  years  of  quarrels  and  bickerings  in  Europe,  and  would  effectually  ruin 
the  Soutb  and  deprive  it  of  that  stability  and  conGdence  whiob  would  result  from 
achieving  its  own  independence.  Why,  then,  should  ne  risk  oar  good  name  and  fame 
and  endanger  our  very  peace  and  quiet,  where  there  is  no  rivalry  of  opposing  ohurches 
nor  ancient  feuds  of  race  to  combat  F  Uucli  more  did  he  concur  in  tbe  words  spoken, 
on  the  5th  of  February  last,  by  the  Earl  of  Derby,  in  the  presence  of  the  fntnre  King  of 
England.    Tbat  noble  earl  b»I  then  said : 

"I  confess  I  cannot  brin^  myself  to  the  concluaiou  that  tbe  time  has  arrived  at 
which  it  is  either  wise,  politic,  or  even  legitimate,  to  recognize  tbo  South." 

And  witb  regard  to  recognition,  while  the  struggle  was  still  continuing,  the  noble 
eorl  bad  said : 

"  But  in  tbat  case  [when  the  war  is  not  at  an  end]  recognition  is  always  followed  by 
aometbing  tiirthcr:  fur  it  means  nothing  nuless  tbe  powera  who  join  in  it  are  ready  to 
support  by  force  of  arms  the  claims  of  the  atato  wbjcli  they  recognize." 

^e  noble  earl  then  came  to  thia  concluaiou : 

"  1  fear  that  tbe  war  mnat  go  on  until  both  of  tbe  combatants  see  the  necoaaity  of 
coming  to  some  aettlement."-~t3  Hansard,  cLzis,  34,  36.] 

On  these  grounds  he  begged  to  move  tbe  amendment  of  which  he  had  given  notice — 

Amendment  proposed, 

"To  leave  out  fiom  the  word  'That' to  theendof  tbeonestion,  m  order  to  add  the 
words  'this  Honse  earnestly  desirea  that  an  impartial  neutrally  should, oontiuu 
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to  be  maintained  liy  lier  HajMty'i  govtrnmeut  dnring  the  preseut  Qnliayi);  conteM 
in  the  States  of  North  America' "—(Lord  Robert  Mont aou) — insteiul  thereof. 
Question  proposed,  "  That  the  words  proposed  to  be  left  oat  stand  part  of  the  qaes- 

Hr.  Clifford  said  he  should  )^ve  his  cardial  snpport  to  the  ameiidmcnt,  for  he 
tlioaght  that  if  any  precipitate  act  plnnced  this  country  into  hostilities  nith  tho 
United  States,  a  new  jeature  of  horror  would  be  added  to  those  now  to  be  witnessed  in 
America.  Bnt  while  he  full;  agreed  in  the  concluaioDS  to  which  the  noble  lord  (Lonl 
Robert  Montagn)  had  come,  be  did  not  wish  it  to  be  Bnpposed  that  he  coincided  with 
tbe  sentimentB  by  which  thaae  concluaiona  were  proniptoa.  He  thought  that  hoDOta- 
ble  members  shonEd  abstain  &om  all  violence  of  language,  such  as  hod  been  ased  fey 
the  honorable  and  learned  member  for  Sheffield ;  ana  fur  himself,  be  should  carefully 
abstain  &om  applying  strong  language  to  either  of  the  parties  engaged  in  this  miseia- 
We  contest,  for  he  beaeved  it  was  ft  etroggle  in  which  both  parties  bad  acted  from  con- 
wientioua  mottTes.  It  was  onl^  natnral  that  those  on  tbe  one  side,  who  bod  bem 
taught  from  their  youth  to  consider  America  as  a  united  nation,  should  be  loth  to  see 
dismemberment,  whilst  he  knew  that  tbe  other  side,  who  had  been  trained  toTwlieve 
in  the  sovereignty  of  their  States  against  the  nortbem  federal  principles,  believed  they 
were  standing  up  for  the  defense  of  tbelr  hearths  and  homes,  and  gallantly  did  tbey 
maintain  the  principles  they  had  been  taught.  There  was  nothing  in  this  stru^le 
which  justified  tbe  comparison  which  the  noble  lord  hod  made  between  the  eonfcder- 
ates  and  tbe  Sepoys,  and  uotbiug  which  made  it  anotogons  to  an  insurrection  in  Ire- 
land, a  province  of  England,  or  a  department  of  France.  If  they  wished  to  trace  the 
origin  of  tbe  disastroos  scenes  now  passing  in  America,  tbey  must  go  beck  to  an  early 
stage  of  history.  The  Southern  States  coiDd  not  be  said  to  be  waging  a  war  of  rebel- 
lion, for  the  Coustitntion  which  bound  tbe  States  together,  dlstinctljr  acknowledged, 
that  for  all  parposcB,  except  for  such  matters  as  customs,  Indian  treaties,  coinage,  the 
post-office,  and  external  relations,  the  States  were  separate  Boreretgnties.  So  strong 
waa  the  feeling  against  the  federal  system,  that  when  Calhoun  was  on  his  deatb-bed, 
and  his  chaplain  waa  praying  for  the  welfare  of  the  American  nation,  the  dying  atjites- 
mau  intemipted  him  to  assert  tliat  there  was  no  sncb  thing  in  reality  as  an  American 
nation.  "We  are  not,"  he  said,  "a  nation,  but  o  confederation  nf  States,"  Tbe  North- 
cm  States  had  no  more  right  to  interfere  with  tbe  Southern  States  on  the  question  of 
daTcry  than  the  Emperor  of  Russia  would  liave  a  right  to  interfere  between  ns  and 
onr  West  India  colouice  in  a  similat  question  before  we  granted  negro  enmucipatioD. 
Tbe  slave  trade  was  stopped;  but  as  Jur  as  regarded  tbe  slaves  on  the  lauds  in  certain 
States,  the  other  States  were  forbidden  by  the  Coustitution  to  interfere  with  them. 
He  did  not  wish  it  to  bo  supposed  that  he  was  at  all  in  favor  of  tbe  iustitntion  of 
slavervj  for  he  thonght  it  equally  degrading  to  the  master  and  tbe  slave.  But  he  did 
not  believe  that  the  jnajority  of  the  southern  mastere  were  cruel  masters.  Cruelty  on 
the  part  of  masters  was  the  escoption,  and  not  the  rule;  and  when  the  exception 
occurred,  the  law  forbade  any  inquiry  to  he  made  in  respect  to  the  relations  esisting 
between  master  and  slave,  if  the  rnsstcr,  in  inflicting  punishment,  stopped  short  of  tbe 
extreme  punishment  of  death.  The  law  could  take  do  notice  uf  stripes,  mntiUtioDj  or 
torture,  as  long  aa  life  woe  spared.  That  was  not  a  state  of  things  which  on  English- 
man conld  regard  with  anything  like  approbation.  Hitherto,  however,  slavery  hod 
derived  its  chief  snpport  from  the  fact  that  when  any  question  as  tji  the  elarc  trwle 
arose  with  this  couotry,  the  power  of  the  whole  federation  was  employed  to  uphold 
the  institution.  Some  years  aco  he  visited  the  prisons  at  Charleston,  in  company  with 
an  American  friend,  and  fauna  several  black  saflots  there  who  were  incarcerated  for 
no  other  offense  than  being  negroes,  and  who  were  liable  to  l>o  sold  aa  Blavt«  to  pay 
the  expenses  of  their  maintenance,  if  the  captain  of  the  ship  to  which  they  beloDgetl 
did  not  pay  the  money  for  their  keep.  He  asked  his  conductor  whether,  if  these  luip- 
pened  to  be  Enclish  subjects,  we  conld  apply  for  redress  to  the  federal  gnverDtneut. 
The  reply  was  that  we  might  make  the  application,  but  that  the  federal  government 
had  already  deciiied  that  the  case  was  one  with  wliich  the  authoririas  at  WashiuKton 
conld  not  interfere,  and  that  it  was  simply  a  State  regulation.  Upon  that  be  (Mr. 
Clifford)  suggested  that  England  might  take  them  at'  their  word  and  declare  war,  not 
against  tbe  federation,  but  only  gainst  the  State  of  South  Carolina;  but  Lis  friend 
replied  that  if  we  touched  a  single  State  we  committed  aa  act  of  hostllitj'  against  tbe 
whole  Union ;  so  that  iu  reality  the  whole  power  of  the  North  was  engaged  to  support 
tbe  system.  Even  Mr.  Lincoln's  proclamation  was  admitted  to  be  an  illegal  act,  and 
to  bejnBtifleil  only  as  a  war  measure,  Lookine  at  the  question  broaiUy,  he  would  say  that 
be  was  himself  the  friend  of  both  North  antt  South ;  bnt  it  would  be  idle  to  disguise 
the  change  of  feelins  that  had  occurred  during  the  last  two  years.  Into  whatever 
society  one  went,  liigh  or  low,  one  fonnd  that  the  general  impression  was  that  the 
South  was  making  progress,  and  that  its  efforts  would  nltlmately  he  crowned  with 
success.  That  revulaion  was  attributable  partly  to  the  insolence  of  the  northern  press, 
and  to  the  aggieesive  and  insulting  eondnot  of  one  of  the  federal  commodoreti ;  tiat, 
also,  in  no  inconsldcMble  degree,  to  the  wanton  iMrbKdty  with  which  the  fMeral 
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governmeiit  had  allowed  ita  ofllc«rs  to  wage  tbe  wu*.  They  read,  not  of  Tictories 
gained  by  tbe  federala,  bnt  of  the  desolation  which  they  spread  over  oonntries  whirfi 
were  lately  blooming  with  fertility,  M  thongh  they  songbt  to  emnlate  tbe  ravages  of 
AttilaorGenghiB  Khan.  WhooonldTeadwithont  horror,  of  lands  ie  wide  as  the  whole 
of  Scotland  being  submerged  beneath  the  flood  of  the  SKssiwippi,  and  of  the  burning 
of  Jacksonville,  and  of  the  destraction  of  cborchea,  hongee,  and  private  property  of  afl 
kinds?  And  these  things  were  dona,  not  for  military  objecta,  which  wonld  aSbrd  some 
exouae  for  them,  bnt  ont  of  such  aheer,  wanton  m^ice  that  even  the  uegroee  looked 
on  dii^oated  and  aghast.  Again,  had  the  condition  nf  the  negroes  been  at  all  improved 
by  Oie  watt  Why,  they  had  been  shot  down  by  federal  solilierB,  andet  the  eyes  of 
their  olBceis,  who  never  interfered.  In  Illinois  the  whites,  jealons  that  the  negroes 
aboDid  dare  to  compote  with  them  in  honest  labor,  had  burnt  their  honsi-s  over  their 
heads^  in  fact,  the  black  man  wan  as  unhappy  as  the  flyinp-fish,  which  hod  its  ene- 
mies both  in  sea  and  air,  and  conid  And  refuge  on  neither  aide.  General  McNeil  had 
shot  six  innocent  men  in  cold  blood,  but  tbe  govemnient  had  not  ventured  to  punish 
him  or  any  of  tbe  other  malofoctoTa  who  had  committed  similar  atrocities.  Nor  had 
the;  tried  to  arrest  tbe  devastations  of  Blenker.  That  the  end  of  alt  this  must  inevit- 
ably be  the  separatiou  of  the  two  gtODps  of  States  was  the  conviction  of  almost  every 
thinking  man  in  Europe,  and  even  in  America.  Already  there  were  signs  that  the 
Btrnggle  was  drawing  to  a  close.  A  considerable  peace  party  was  growing  np  iu  the 
North,  and  these,  added  to  the  people  of  the  South,  gave  a  m^ority  against  the  con- 
tinuance of  the  war.  He  was  sorry  for  the  disappomttnent  of  those  who,  '•ith  the 
honorable  member  for  Birminghaoi,  (Mr.  Bright,)  contemplated  the  establishment  of  a 
vast  empire  Rtret^hing  from  the  pole  to  tiie  tropics ;  but  lie  conld  not  resist  the  belief 
that  if  peace  were  not  soon  concluded  the  North  would  be  apt  to  fall  nndcr  a  sheer 
military  despotism.  Even  at  the  present  an  approach  to  that  resolt  had  been  made, 
ae  was  shown  in  the  arrest  nf  Mr.  Vallandigbam  for  having  spoken  in  favor  of  peace. 
The  President's  argument,  that  the  man  who  dissuaded  a  recrnit  from  joining  the  army 
did  as  mnch  harm  as  be  who  killed  a  soldier,  was  very  remarkable,  and  implied  that 
peace  onght  never  to  he  advocated,  or  war  t«rmiuat«d.  In  conclusion,  he  would 
remind  the  House  of  the  emphatic  warning  that  Hr.  Everett,  a  good  and  able  man, 
nttered  ten  years  ago  against  tlio  spirit  of  military  aggrandizement,  which,  as  he 
showed,  had  been  the  ruiu  of  Greece  and  Rome,  and  might  also  l>a  fatal  to  America  i^ 
instead  of  trusting  to  natural  and  peaceful  progress,  she  resorted  to  conquest. 

The  Ciiakcb:i.lor  oi'  tub  ExcniiquER.  Sir,  I  am  desirous  at  the  commencement  -of 
nnch  remarks  ns  I  have  to  offer  to  the  House  to  take  a  lesson  from  the  honorable  and 
learned  member  for  Shcflicld,  (Mr.  Roebuck,)  who  told  ns  he  had  learnt  to  hear  with 
the  opinions  of  others  when  they  dilfered  from  his  own.  1  wish  to  record  my  adhesion. 
to  that  sentiment;  I  may  go,  indeed,  a  step  further,  and  say  that  I  think  it  is  the  duty 
of  every  meml>cr  nf  this  House,  and  most  of  all  every  adviser  of  tbe  Crown,  in  approach- 
ing this  question  to  use  bis  best  endeavors  to  suppress  within  his  breast  everything 
like  passion — I  would  almost  say  to  lay  aside  over^  vesUge  of  feeling  even  in  regard  to 
it.  Our  dnty  is  to  treat  this  matter  as  one  of  dry  met,  and,  however  passion  and  feeling 
may  t«nd  to  intrude  themselves  into  the  arena  of  reason,  to  strive  to  hold  the  balance 
oven  and  to  deliver  out  jndgment  with  as  much  impartiality,  as  much  abucgatiun  of 
all  selflsh  prejudices,  and  of  all  angry  emotion,  as  if  wo  were  sittiug  on  tbe  bench  of 
'  justice,  or  in  the  box  ofjnrym  en.  It  isimpoHsib1p,if  welookat  the  matter  asoneof  feeling, 
not  to  see  that  the  feelings  with  which  we  must  regard  it  arc  mixed.  If  we  take 
the  case  of  the  Southern  States,  there  can  only  be  a  few  who  do  not  sympathize  with  a 
resistance  as  heroic  as  ever  has  been  ofCered  in  the  history  of  the  world  on  the  part  of 
a  weaker  body  againet  the  overpowering  and  vastly  superior  forces  of  a  stronger.  But, 
on  the  other  hand,  if  we  look  at  the  causotif  tho  South  from  that  point  of  view  in 
which  it  stands  so  intimately  connected  with  at  least  professions  of  strict  adherence 
to  slavery,  a  strong  counter-current  of  feeling  must  arise  in  the  mind.  I  mention 
these  circumstances  because  I  think  that  upou  the  whole  wo  are  without  escuse,  if,  in 
a  case  where  different  considerations  tend  so  powerfully  in  opposite  directions,  we 
suffer  onr  judgments  to  be  bewildered  by  strong  sentiments  of  partisanship  either  on 
one  side  or  on  the  other.  So,  likewise,  with  respect  to  tho  North.  I  agree  with  tho 
last  speaker  in  thinking  it  impossible  for  any  Englishman,  whatever  may  havo  been 
his  prejudices  ag^nst  American  instltntions,  not  to  have  a  very  strong  feeling  of 
sympathy  with  those  who  had  formed  in  their  own  minds  esalted  visions  of  tbe  great 
iutore  of  their  country,  stretching  from  one  end  of  a  great  continent  to  the  other, 
and  who  see  thoso  visions  now  threatened  with  destmctloa.  There  is  no  stronger 
or  more  legitimate  instinct  than  that  instinct  of  nature  which  revolts  against  disrup- 
tion, and  It  is  easy  to  understand  the  feelings  which  have  j^vemed  the  people  of  tbe 
North,  not  only  in  entering  into  tliis  war,  bnt  even  in  pnsbing  it  on  after  it  seems  to 
ne  to  havo  passed  all  boiinde  of  reason  and  of  hope,  however  much  there  may  be  in 
their  meanares  and  language  which  appears  difflcnlt  to  reconcile  with  tbe  high 
intelUgence  that  uimall.v  niiaracteri»es  them.  I  may  Tcutnro  also  to  say  for  my  own 
guidance,  because  here  1  differ  from  the  honorable  and  learned  member  for  Sheffield, 
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that  I  think  ve  oDfuht  to  b«  caationit  aa  to  giving  vbnt  are  tenned  British  iutereati)  a 
proiDinent  place  io  onr  argnments  on  thia  ((neetion.  I  never  have  agreed  witli  those 
who  thought  it  waa  a  mattiir  of  high  British  interest  that  the  old  American  Uuioii 
shonld  be  torn  in  pieces.  Nor  do  I  agree  with  the  honorable  and  learned  member  for 
Sheffield  when  he  says  that  the  Amencan  Union  had  become  ho  vast  and  so  menacing 
to  the  world,  that  we  were  in  danger  of  dwindling  beside  it,  or  of  experiencing  a 
defect  of  mwer  to  maintain  onr  rights.  I  do  not  thiiHcthat  terrilorial  extension  aeoee- 
sarily  adds  to  the  vigor  of  a  State.  I  do  not  admit  that  either  England  or  France,  or 
any  other  country  ot  Europe,  hod  lost,  or  was  relatively  losing,  strength  in  compariaon 
with  the  United  States  oi^America,  or  was  less  able  uian  before  t«  assert  every  just 
claim  and  every  legitimate  interest  in  the  fuce  of  the  great  republic.  I  have  always 
heen  of  opinion,  that,  involved  as  England  is,  not  so  much  oa  a  matter  of  mere  interest, 
bnt  on  considerations  of  duty  and  hooor,  with  respect  to  the  British  ?forth  American 
colonies,  the  balanced  state  of  the  old  American  Uuion,  which  caused  the  whale  of 
American  politics  to  turn  upon  the  relative  atreugth  of  the  slavery  and  northern  iater- 
eets,  was  more  favorable  to  us,  more  likely  to  insure  the  continuance  of  peaceful  rehitions 
in  America,  as  well  as  the  avoidance  of  aill  political  complicatiouH  arismg  from  the  con- 
nection between  this  country  and  its  colonies,  than  the  state  of  things  which  would 
exist  if  the  old  American  Union  were  to  be  divided  into  a  clueter  of  Northern 
and  a  cluster  of  Southern  States,  The  clnater  of  Korthem  States  having  lost  all  connec- 
tion with  the  slavery  interests  that  were  formerly  adverse  to  cxtenaion  northwards, 
would  have,  of  course,  every  motive — I  do  not  say  by  violent  or  illegitimate  meaaarcB — 
to  endeavor  to  re-establish  their  territorial  grandeur  by  uniting  themaelvee  with  the 
Britiah  coloniea  of  North  America.  But,  whether  that  be  a  sound  opinion  or  not,  I 
cannot  help  slating  with  some  confidence  that  if  we  strongly  put  forward  the  consid- 
eration of  Britiah  mtereats  in  that  matter — if  we  found  an  argument  for  rect^aitiOD  of 
the  South  on  the  plea  that  Britiah  interests  reiiniro  the  separation,  and  that  British 
greatnees  was  threatened  by  the  former  condition  of  the  American  Union — hy  that 
very  fact  you  stomp  upon  your  argument  for  recognition,  npon  every  expresaiou  even 
of  a  vriah  for  peace,  a  oertain  character  of  hoetihty  to  our  brethem  in  the  Northern 
Statea.  I  am  sure  the  honorable  and  learned  member  from  Sheffield  will  feel  I  atu  war- 
ranted in  alluding  to  the  subject  in  a  pointed  manner  after  he  has  declared  in  emphatic 
terma,  in  connection  with  hia  motion  lor  recognitiou,  that  he  is  determined  to  do  all  he 
can  on  the  ground  of  Britiah  interests  to  prevent  the  reconatTuction  of  the  American 
Union.  ^Vith  respect  to  the  motion  of  the  hooorolilo  and  learned  member,  the  firat. 
objection  which  I  sliall  feel  it  my  duty  to  take  to  it  I  nmat  take  also  te  the  amendment 
moved  by  the  noble  lord,  for  either  the  motion  or  the  omeudment  would  involve 
the  assumption  by  the  Houae  of  Commons  of  that  which  it  is  perfectly  entitled  to 
assume,  if  it  thinks  fit  in  point  of  ri^ht,  but  which  it  has  not  yet  thought  it  expe- 
dient to  assume,  and  which  I  do  not  think  it  should  asaume~-uamely,  the  fonctiou 
of  determining  by  a  poeitivo  declaration  the  course  which  should  be  pursued  hy 
the  executive  ^vemment,  whou  it  is  the  executive  govemmeut  alune,  aud  not  the 
House  of  Commous,  that  can  have  close  and  minute  cognizance  of  every  circumstance 
from  day  to  day  bearing  upon  the  progress  of  the  American  contest  aud  tho  position  of 
England  iu  regard  to  it,  and  when,  therefore,  iinideuce  dictates  that  the  House  should 
continue  to  leave  in  the  hands  of  the  executive  govemmeut  that  discretion  which  it 
has  heretofore  exercised  to  the  satisfaction  of  the  country.  There  is  no  merit  to  he 
claimed  by  the  executive  government  for  that  which  it  has  done  or  omitted  to  do; 
bnt  this  I  may  say,  that,  setting  apart  all  reference  to  thia  or  that  question  of  interna- 
tional or  maritime  law  which  may  have  arisen  in  the  course  of  Uie  last  two  years,  and 
looking  to  the  general  policy  which  has  been  pursued— a  poUcy  not  of  indifference, 
not  of  nnobaervance,  not  of  bhndncss,  but  of  faithful  aud  strict  neutrality  ap  to  the 
present  moment — there  can  he  no  doubt  it  has  been  the  only  policy  which  would  have 
answered  to  the  convictions  and  desires  of  the  country.  I,  theretore,  hope  the  House 
will  not  be  disposed  to  entertain  either  a  motion  or  an  amendment  which  would  hav« 
the  effect  of  determining  beforehand,  by  rules  laid  down  in  eot  phrases,  from  which 
there  would  be  no  power  to  depart,  cither  one  way  ut  another,  whatever  the  variationit 
of  circumstances,  the  course  of  which  the  government  is  to  be  bound  to  pursue ;  but 
will  rather  leave  the  government  to  act  in  the  spirit  in  which  it  has  lutherto  acted, 
and  with  that  regard  which  it  has  hitherto  endeavored  to  show  to  the  olaima  both  of 
Justice  and  of  nohcy.  But  if  there  bo  one  moment  more  inconveuient  than  another  for 
the  motion  of  the  honorable  and  learned  member  for  Sheffield,  I  think  the  bonoi'able  and 
learned  gentleman  will  himself  confess  this  is  that  laoment.  The  motiuu  of  the  honor- 
able and  lemned  member  for  Sheffield  is  peculiarly  inconvenient  ut  tbepreeciit  moment. 
I  do  not  say  that  the  moiu  result  of  thia  contest  is,  hnmunely  speaking,  in  any  degr«e 
doubtful ;  but  certainly  there  has  not  been  a  single  exH>o]i  duiiug  the  wltide  period  ot  the 
war,  which  has  now  been  raging  fur  moin  than  tivo  years,  at  which  there  were  pending 
military  iasnes  of  aucli  vast  moment,  both  iu  the  east  aud  weft — insnes  Eo  important  with 
reference  to  the  future  Tioeitioii  and  iulereats  of  either  or  both  helligfrents.  But  if  the 
motion  is  exceptionable  upon  principle,  and  if  the  particular  moment  nt  which  it  is 
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mode  is  in  some  reepocbi  nnfoitnaate — and  I  admit  that  in  regard  to  time  the  fault  is 
not  entirely  hia  because  ho  u  placed  between  the  necessitieH  of  tho  ballot-glass  which 
liea  upon  our  table  and  the  arrival  from  day  to  day  of  the  packets  ftom  Anierica — yet 
there  is  another  matter  upon  which  he  must  be  held  responsible,  and  that  is  for  the 
speech  with  which  bin  motion  w&a  accompanied.  My  honorable  and  learned  friend 
began  with  pathetic  complaints  of  the  obloquy  to  which  he  kaew  lie  was  about  to 
expose  hima^f.  He  came  iu  ulmoet  a  lamb-luie  spirit  to  offer  himself  as  the  willing; 
recipient  of  all  the  violent  vituperation  vrhich  he  saw  he  was  about  to  bring  npon  his 
head.  At  the  same  time  I  own  I  ratlier  pity  those  who  undertake,  in  a  cuntcst  of  that 
nature,  to  compete  with  niy  lionorable  and  leorucd  Mend.  But,  sir,  tbeeo  ore  small 
matters.  In  this  land  of  &ee  speech,  and  on  this  floor  of  free  discussion,  wo  perfectly 
understand  each  other  in  regard  to  the  occasional  interchange  of  mere  hanl  words. 
But  the  speech  of  my  honorable  and  learned  friend  had  an  importance  fur  beyond  the 
epithets  which  ho  msy  have  launched  against  this  or  that  man,  or  which  may  bo 
launched  against  him  iu  return.  He  canuot  disguise — he  will  not  disguise— he  is  mnch 
too  candid,  sincere,  upright,  and  manly  to  disguise — that  the  whide  of  that  speech 
from  beginning  to  end  was  couched  in  tbe  spirit  of  thn  strongest  partisanship  for  the 
South — in  a  spirit,  I  may  almost  say,  of  passionate  partisanship  for  the  Soutb.  Nay, 
more,  in  tho  hrst  place  a  speech  made  for  tecognitiou  in  the  spirit  of  determined  par- 
tisanship, at  once  bears  upon  the  character  of  the  very  measnre  which  it  recommends. 
It  is  not  a  very  easy  matter  to  separate  between  recognition  and  intervention ;  but 
if  it  were  an  easy  matter  to  separate  between  Uiem,  then  if  at  the  very  fountain  head 
from  which  the  proposal  proceeds  the  proposal  itself  is  associated  thronghont  his 
whole  argument  with  undisguised  hostility  to  one  of  the  parties,  what  chance  or  hope 
is  there  for  Teconimonding  that  recognition  should  taku  plae«,  and  at  tho  same  time 
that  the  appearance,  much  less  tho  reality,  of  trno  neutrality  shoold  be  maintained  t 
But  it  was  not  even  to  this  that  my  honorable  and  learned  friend  limited  himself.  He 
went  a  step  further.  He  argued  upon  our  doty  to  the  men  of  Laucaahiro.  What  was  the 
meaning  of  that  portion  of  liis  speech  1  Recognition  does  not  relieve  the  men  of  Lan- 
cashire. Recognition  does  not  bring  one  sinrle  bale  of  cotton  to  Lancashire.  "  But,"  said 
my  honorable  and  learned  friend, "  we  have  heretofore  been  in  the  condition  in  which  the 
workmen  have  been  patient,  because  they  have  known  that  the  government  were  not  to 
blame;  but  we  have  now  reached  tbe  iKiint  at  which  they  will  know  that  it  is  thegOTom- 
ment,  and  thn  government  alone  which  provonts  tbe  restoration  of  the  raw  matMial  on 
which  their  industry  depends."  Now  I  am  the  last  person  who  would  accuse  my  hou' 
orable  and  learned  friend,  of  all  the  men  in  this  Uouac,  of  usiug  words  without  mean- 
ing. That  is  a  charge  wlilch  1  must  say  con  never  fairly  be  brought  against  bim. 
Moreover,  he  deserves  this  praise,  that  bis  meaning  for  the  most  part  is  nnasnally 
clear.  Well,  these  words  are  as  clear  as  any  words  which  ever  fell  from  him;  and 
their  moaning  is  that  we  are  not  to  stop  at  recognition,  but  ore  to  follow  it  np  with 
those  other  measures  which  alor.e  will  satisfy  that  which  he  thinks  is  the  necessity  of 
tho  ca.He  and  what  is  the  clear  necessity  of  his  argument — namely,  that  upon  the  adop- 
tion of  his  motion  was  to  follow  tlie  restoration  of  an  abundant  supply  of  tho  raw 
material  of  our  cotton  niaDufa<'ture  for  the  industry  of  Lancashire.  Such  being  the 
speech  of  my  honorable  and  Icarurd  friend,  and  such  being  his  motion,  t  confess  that 
I  should  find  in  cither  the  one  or  the  other  ample  reason  for  oMecting  to  its  adoption 
by  the  House.  But  her  Mojesty'a  government  I  do  uot  think  nave  ever  professed  to 
feel  indifferent  on  this  question.  It  is  impossible  for  any  one  with  the  feelings  of  a 
man  withiu  him  to  be  indifferent  upon  it.  Moreover,  I  believo  tlmt  a  very  general 
union  of  sentiment  and  opinion  csists  in  this  co|jiitry,  not  upon  every  matter  relating 
to  the  present  war,  but  upon  this  great  question — whether  we  wish  that  this  war 
should  continue  or  should  cease.  Slybelief  is  that  at  least  nineteen  out  of  every  twenty 
men  in  this  House,  perhaps  I  might  say  ninety-nine  out  of  every  hundred — I  do  not 
know,  indeed,  tliat  tliete  is  a  single  exception— earnestly  and  fervently  desire  that  it 
should  terminate.  Why,  Sir,  was  there  ever  a  war  of  a  more  destructive  and  deplorable — 
I  will  venture  to  add  of  a  more  hopeless  cliaracterl  Measure  it  by  the  enormous 
absorption  of  human  life,  which  counts  not  by  thousands,  nor  by  tens  of  thousands, 
but  by  hundreds  of  thousands.  Was  there  ever  a  more  deplorable  absorption  of  human 
treasure,  which  has  brought  debts  upon  countrifS  which  heretofore  were  happily  in 
practice  free  from  them  such  as  not  only  threaten  to  depress  permanently,  or  fur  a 
long  course  of  years,  the  condition  of  the  population,  but  even  perhaps  to  involve  the 
greatest  political  difficulties  throughout  the  whole  of  what  was  onco  tho  flourishing 
and  happy  American  Union  1  Well,  if  those  are  common  to  botU  parties,  is  it  possible 
that  we  as  Englishmen  should  regard  otherwise  than  with  deep  pain  the  special  con- 
sequences entailed  by  this  war  upon  each  party  severally  I  Look  at  the  embittering 
and  exasperations  of  tho  relations  between  the  black  man  and  tho  white  man  in  tho 
South.  Look  ogain  at  the  suspension  of  constitutional  liberty  in  the  North,  the  utter 
confiision  of  all  tho  landmarks  that  separote  between  rigW  and  power — the  danger 
into  which  the  very  principle  of  freedom  has  been  brought  in  that  which  used  to  boast 
itself  the  freest,  nu(l  widen  we,  perhaps  most  of  us,  admit  to  have  been  at  any  rate 
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ona  of  tlio  fi'eest  uatione  of  the  eartli.  Look  at  the  discredit  to  liberty  abroad — the 
diaoreilit,  not  only  to  Uemocnitic,  not  only  to  popular,  but  I  venture  to  say  to  all 
libeml  and  constitutional  prineiplen — which  has  been  eansod  iu  the  eye«-of  the  rest  of 
the  world  by  the  contemplation  of  the  transactions  of  the  last  tvo  or  throe  years,  and 
eapecially  of  the  Inst  twelve  months,  in  North  Awerica,  I  trust  there  are  few  of  ub  here 
who  have  ever  suffered  narrow  nnwortliy  jealoasies  of  the  American  Union  to  possees 
onr  mindB,  But  I  believe  if  there  be  such  a  man,  jf  ther«  be  those  who  have  taken 
illiberal  or  eitrenie  views  of  what  was  defective  in  the  American  character,  or  in 
American  institutions,  who  closed  their  eyes  against  all  that  was  great  and  good  and 
full  of  promise  to  mankind  in  that  country,  surety  all  alike  must  now  feet  sentimeDtfl 
of  oampaasion  and  concern  absorbing  every  other  sontiiDcnt.  And  the  regret  and  soitow 
which  wo  feel  at  tlie  calamitice  brouglit  tu  our  own  doors  by  this  miserable  contest 
are  olmoBt  swallowed  np  when  we  consider  the  fearful  price— more  fearful,  I  believe, 
than,  in  the  history  of  the  world  was  ever  pnid,  I  do  not  mean  in  money,  by  a  natiaa 
in  a  state  of  civil  war — a  price  not  alone  in  the  loss  of  life,  not  alone  iu  the  loas  of  treos- 
nre,  hnt  in  the  desperate  political  extremities  to  which  the  free  popular  iastitiitions  of 
North  Americo  have  been  redocetl.  Why,  sir,  we  muat  desire  the  cessation  of  thLi 
war.  Ko  man  is  juatiflcd  in  wishing  for  the  continuance  of  n  war  unless  that  war  has 
a  jnst,  an  adequate,  and  an  attainnble  object,  for  no  object  is  adequate,  no  object  in 
jnst,  unless  it  also  he  attainable.  Wo  do  not  believe  that  the  restoration  of  the  Amer- 
ican Union  by  force  is  attainable.  I  believe  that  the  public  opinion  of  tliis  conntry  ix 
unanimona  upon  that  subject.  (No!)  Well,  almost  unanimous.  I  may  be  right  or  I 
may  he  wronj[ — I  do  not  pretend  to  interpret  exactly  the  public  opinion  of  the  country. 
I  express  in  regard  to  it  only  my  private  sentiments.  But  I  will  go  one  step  further 
and  1  say  I  beliove  the  public  opinion  of  tliia  country  hears  very  strongly  on  another 
matter  upon  which  we  have  heard  much — namely,  whetlier  the  emancipation  of  the 
negro  race  is  an  object  that  can  be  Ic;;ittraatcly  pursued  by  means  of  coercion  and 
bloodshed.  I  do  not  believe  that  n  more  fatal  error  was  over  committed  than  when 
men — of  high  intelligence  I  grant,  and  of  tho  sincerity  of  whose  philanthropy  I  for  one 
shall  not  venture  to  whisper  the  smallest  doubt — came  to  tho  oouclnsiou  that  the 
emancipation  of  tho  nngro  raco  wns  to  be  sought,  although  they  could  only  travel  to 
it  by  a  sea  of  blood.  1  do  not  think  there  is  auy  real  or  sltioub  gronnd  for  doubt  as  to 
the  issue  of  this  contest.  I  admit  that  we  ought  to  desire — I  believe  tliat  the  bulk  of 
Englislunon  do  desire—that  it  should  come  to  a  close.  But  does  tlie  honorable  and 
learned  gentlemen  think  it  tliercforo  follows  that  wc  ought  to  adopt  his  motion  !  Or 
does  he  think  that  recognition  which  he  proiwses  would  bring  the  contest  nearer  to  a 
closet  [Mr.  Itoebuck.  "Hear,  hear."]  No  doubt  my  honorable  and  learned  friend 
thinks  it  would  terminate  it,  or  he  would  not  have  made  this  motion ;  but  I  must  ven- 
ture to  Join  issue  with  him  on  that  point.  What  is  that  recognition  to  bef  Is  it  to  be 
a  recognition  with  intervention  or  without  intervention  t  Now  it  is  qnit«  true  that  in 
argument  recognition  and  intervention  are  perfectly  separate.  I  cannot  agree  with 
the  noble  lord,  (Lord  Robert  Montagu,)  who  said  that  the  war  between  Franco  and 
England  which  broke  out  in  1778  was  due  to  the  recognition  of  tbo  American  colonies 
by  France.  I  think  I  know  the  source  from  which  tho  noble  lord  has  quot«l  that 
statement,  but  if  be  will  go  back  to  the  original  documents  be  will  find  that  it  is  not 
accurate.  [Lord  Robert  Montague.  "  Tho  AiiHttal  Segister."']  Then  that  AnnaiU  Etgittir 
contains  the  documents  themselves,  and  if  tho  noble  lord  has  )^ue  bai:k  to  tliat  I  confess 
I  am  still  more  surprised  at  his  statement.  This  is  a  point  of  much  importance, 
because  It  is  a  statement  which  one  sees  constantly  made  that  France  recognized  the 
United  States,  and  that  upon  the  fac*  of  that  recognition  England  went  to  war  with 
her.  That  is  totally  incorrect.  The  message  from  the  King  to  Parliament  was 
delivered  on  the  17th  of  March,  1778,  in  these  terms: 

"  His  M^esty  having  been  informed,  by  order  of  the  FriMcb  king,  that  a  treaty  of 
amity  and  commerce  has  been  signed  between  tho  court  of  France  and  certain  per- 
sons employed  by  his  Mwesty's  revolted  subjects  in  America,  has  judged  it  ncccBOary 
to  direct  that  a  copy  of  the  declaration  delivered  by  the  French  ambassador  to  Lord 
Viscount  Weymonth  be  laid  before  the  House  of  Commons ;  and  at  the  same  tima_  to 
acquaint  them  that  his  Majesty  bos  thought  proper,  in  consequence  of  this  offenaive 
communication  on  the  part  of  the  court  or  France,  to  send  orders  to  his  ambassador  lo 
withdraw  from  that  court." 

Therefore  the  message  of  the  Ciown  immediately  points  to  the  declanitioD  delivered 
by  the  Freich  ambassador  to  the  Secretary  of  State.  ^Vhat  were  the  contents  of  tbat 
declaration!  The  flrst  paragraph  recites  that  the  " independence "  of  the  colonies  had 
been  virtually  established,  and  annouuces  the  treaty  of  commerce.  The  second  points 
ont  "the  good  understanding"  between  France  and  great  Britain,  aud  states  thM 
there  is  no  exclusive  privilege.  The  third  confides  that  his  Britanic  Majesty  will  partica- 
lorly  take  effectual  measures  to  prevent  the  commerce  between  his  MnjestyeCi. «.,  France's) 
soWocts  and  the  United  States  from  being  intormpted.  In  the  fourth  paragraph  it 
dedues  that  very  treaty  which  the  noble  lord  states  had  been  kept  secret  for  a  long 
time.    It  thinks  it  supcrfiaous  to  state  that  the  King  of  France,  to  proiet^  ^ectuAlIy 
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thelnwfnl  commerc*  of  his  Bnlyacta,  auil  to  maintain  the  dimity  of  faia  flag,  Ims  token 
effectual  meaearesju  concert  with  the  United  Statea  of  North  America.  Not  only  lo,  but  of 
all  the  docnments  of  the  period,  bo  far  as  I  have  heen  able  to  examine  them,  tnere  in 
not  one  which  refers  to  the  simple  act  of  recosnition  aa  the  canae  of  -war.  The  very 
auairer  to  the  tocsaage,  the  address  presented  by  the  House  of  Lords  in  answer  to  the 
messaKe,  fiiea  the  coostrnction  in  the  strictest  manner  to  that  which  I  have  stated. 
We  always  flnd  tbo  comnlaint  OKS'inst  France  was  not  her  acknowledgment  of  inde- 
pendenoe,  bnt  the  avowed  support  she  hod  given  and  the  formal  eng^ements,  nffensivo 
and  detiBnalTe,  into  which  she  had  entered.  It  is  mnch  better  that  we  shonld  have  the 
«xarCt  trath  before  us  on  this  subject ;  bnt  then  1  must  say  it  is  very  difficult,  as  far  as 
J  know,  to  Bud  cooes  where  there  tiae  been  recognition  pending  the  contest^  and  where 
that  reeognitiOQ  liaa  not  been  fallowed  bywar.  In  tne  case  of  the  Spanish  colonies, 
we  can  hardly  say,  consistently  with  tnitb,  that  the  recognition  toot  place  pending 
the  contest.  The  contest,  I  think,  mnst  be  ullon-cd  to  have  been  virtually  at  an  end\ 
In  the  ca«e  of  America,  however,  u  tile  recognition  was  made  pending  the  contest,  it 
was  followed  by  war.  In  the  case  of  Greece  there  was  recognition  pending  the  conte«t, 
and  there  was  war  when  the  battle  of  Navarino  took  place.  In  the  case  of  Betginm, 
likewise,  it  was  not  found  practicable  to  separate  mere  recognition  firom  the  nse  of 
force.  I  admit  to  the  honorable  and  learned  gentleman  that  there  la  no  reason  in  the 
world  why,  in  abstract  argnmont,  we  should  not  separate  between  recognition  and 
intervention— T  do  not  say  they  are  inseparably  twited — bnt  tliis  I  do  say,  that  when 
we  find  in  each  particular  case  of  recognition  pending  a  contest  that  has  heretofore 
taken  place,  the  use  of  force  has  commonly  accompanied  recognition,  njustsaspidoQ 
arises  m  the  mind  that  whether  it  be  intended,  or  not  intended,  some  relation  of  caase 
and  effect  substantially  obtains  between  the  two  things,  and  that,  consequently,  the 
greatest  caution  and  ciicnmspectiou  must  be  need  in  order  to  secure  that  while  yon 
mean  the  one  you  do  not  find  yourself  plunged  into  tlie  other,  I  nnet  confess  there  are 
the  strongest  reasons  why  England,  at  any  rate,  should  in  this  matter  abstain  from 
takiuR  the  prominent  port  recommended  by  the  honorable  and  learned  member.  The 
very  fact  of  onr  enormous  intereeta  in  the  American  continent  make  ns,  as  it  were,  a 
psxtj  in  the  struggle,  and  that  very  circumstance  would  deprive  us  of  that  character 
of  impartiality  by  which  alone  intervention  could  be  rendered  usefal.  The  honorable 
and  learned  gentleman,  indeed,  recommended  concert  on  our  port  with  the  other  na- 
tions of  Europe,  hut  in  his  speech  that  was  reduced  to  the  case  of  France.  But  what 
is  the  position  of  France  on  the  Americau  continent  I  I  grant  the  position  of  (Yance 
for  a  long  period  in  regard  to  the  United  States  was  an  admirable  one  for  delivering  a 
judgment  and  administering  a  lesson,  for  so  it  must  be,  of  moral  weight  in  the  general 
interest  of  humanity,  because  Franco  bod  taken  a  practical  share  in  uie  original  estab- 
lishment of  American  independence,  and  never  at  any  period  was  seriously  implicated 
in  controversy  with  the  United  States.  But  how  does  she  stand  now  T  France,  by  her 
expedition  to  Mexico  and  the  greatness  of  bfr  military  engagements  there,  is  even 
more  decidedly  and  distinctly  a  party  on  the  Americau  continent  than  is  England.  T 
may  be  too  sanguine — I  do  not  Bi>eak  with  authority — but  though  America  is  from 
tradition,  usage,  and,  perhaps,  from  national  character,  accustomed  to  assert  her 
independence  of  Europe,  both  as  to  material,  force,  and  opinion,  I  do  believe  that  the 
impartial  and  well  ascertained  spirit  of  Europe  would  have  (he  greatest  weight  in 
Americo;  but  Imnstsaj  this,  I  feel  that  England  audFrance,oiroom»tanceda»  tiieyare, 
even  if  united  in  the  act  of  recognition,  would  not  be  able  t«  stand  up  in  the  face  of  the 
world  and  say,  we  clafni  to  represent  the  impartial  opinion  of  the  world.  I  know  of 
no  benefltaor  advantage  that  would  attach  (4>  any  intervention,  arbitration,  recognition, 
or  interference  of  any  sort,  nnless  it  was  entirely  fVee  from  nil  suspicion  of  partial 
or  separate  intoreet,  or  peculiar  views.  If  you  had  such  a  declamtion  of  opinion,  that 
matured  form  of  opinion  in  the  States  of  Europe  generally,  representing  the  civilized 
world  in  a  matter  of  this  kind,  I  believe  it  would  weigh  very  greatly  with  the  minds 
of  the  citizens  of  America.  But  an  act  of  recognition  proceeding  from  England,  an  act 
of  recognition  proceeding  from  any  State  which,  cither  irom  tradition  or  other  circum- 
stances of  that  kind,  is  placed  in  critical  relations  with  America  in  matters  pertaining 
to  its  own  Interests,  not  only  might  have,  but  probably  would  have,  a  result  precisely 
opposite  that  anticipated  by  tho  honorable  and  learned  gentleman.  It  would  assume 
the  character  of  an  interference  in  the,  so  to  speak,  private,  at  any  rate  particular 
affiiirs  of  the  American  nation.  It  would  go  far  to  create  a  strong  patriotic  reaction 
among  the  citizens  of  the  North,  it  might  go  for  to  give  to  the  cause  of  tbe  North 
that  defensive  energy  which  hitherto  has  been  the  great  secret  of  the  strength  of  the 
South,  and  the  want  of  which  bos  been  the  great  cause  of  tbe  northern  inferiority  ; 
because  I  think  we  must  all  feel  that  the  descendants  of  Englishmen  in  America, 
whatever  errors  they  may  or  may  not  have  committed  in  tbe  course  of  this  unhappy 
war,  have  amply  proved  their  possession  of  signal  and  splendid  courage.  There  is  no 
reason  why  cither  party  should  be  ashamed  on  that  score,  and  I  think  tliat  the  honor- 
able and  learned  gentleman  would  do  well  to  consider  how  for  intervention  or  recog- 
nition, more  or  less  looking  in  that  direction,  might  stop  that  growth  of  opinion,  wbicb 
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immeDBe  difficulty  atteoding  any  atppe  in  a  matter  of  tbia  kind,  and  we  moat  feel — at 
leaat  I  am  aura  tbo  great  niaaa  of  tbia  House  must  feel — that  as  lans  as  doubt  exista 
tbat  doubt  ought  out  to  be  raled  on  tbe  Bide  of  safety.  We  feel,  I  thimt,  with  the  hon- 
orable and  learned  Keatleman  that  it  is  time  this  ivar  ahocld  end.  But  I  confesa  I 
have  more  faith  in  the  gsntle  action  of  that  public  opiaiou  aa  it  grovrs  and  is  gradually 
matured  in  Europe,  tbiia  I  have  in  diplomatic  acta  which  ma^  tend  to  assume  an 
appearance  of  undue  interference  in  American  affaira,  and  especially  those  diplomatic 
acta  which  come  from  quartera  which  may  justly  he  anspected  of  interested  motives. 
It  is  not,  therefore,  from  indifTerence— it  is  not  from  any  belief  tliat  this  war  is  waged 
tor  any  odciiuate  or  worthy  object  on  the  part  of  the  North — that  I  would  ventnre  to 
deprecate  in  the  atrongeat  terms  the  adoption  of  ths  motion  of  the  honorsble  gODtle- 
man.  If  ever  there  woa  an  occasion  there  is  an  occasion  now  in  North  America  when 
the  waitnfist  patriots  of  this  country  may  atop  forward  and  say — 

"  Sat  fiiDSt*  fOal 
Tidlmiu,  Ingentes  *c  desolitviBiiu  igtoa." 

But  do  not  let  oh  run  the  risk  of  makiog  worse  that  which  ia  already  sufGcieutly 
horrible,  and  adding  to  the  deadly  fend  which  now  exists  other  feude  and  other  qnar- 
rela  which  will  carry  still  wider  desolation  over  the  face  of  the  earth. 

Mr.  W.  E.  FoRSTBBsaid  he  should  siippoTt  tbe  amendment  of  the  noble  lord,  (LordR. 
Montagu,)  not  for  the  purpose  of  fettering  the  government,  but  rather  of  snpporting 
them  in  tliat  policy  of  neutrality  they  had  hitherto  pursued,  and  because  the  motion 
of  tlie  honorable  learned  member  for  SiiefSeld  involved  so  great  a  departure  &om  that 
policy  aa  to  require  some  distinct  protest  against  it.  He  was  glad  that  the  qoeetion 
was  at  last  before  the  House,  and  that  the  time  had  come  for  s]>eaking  their  minds 
npon  it.  It  was  pretty  clear  that  recognition  of  a  seceding  State,  while  the  question 
whether  the  secession  would  he  sucesaful  or  not  was  unsettled,  was  premature,  and 
being  premature  it  was  a  broach  of  neutn^ty,  because  it  anticipated  the  defeat  of  one 
side,  and  gave  tbe  prize  of  admission  to  the  community  of  nations  to  the  other.  While 
that  was  tbe  principle  of  international  law,  the  cnstom  hod  been  not  to  resort  to  inter- 
vention or  recognition,  unless  the  recognizing  power  was  prepared  to  enforce  ita  views 
by  arras.  The  recognition  of  the  South  would  be  a  cn«in  belli  if  the  North  chose  to 
make  use  of  it,  and  it  was  mere  idle  talk  and  empty  boosting  if  we  were  not  prepared 
to  Boforce  it.  The  motion  of  the  honorable  and  learned  goutleman  meant  war,  or  it 
meant  nothing.  He  believed,  from  tbe  language  which  be  bad  held,  that  the  banor&- 
ble  and  learned  gentleman  was  utterly  reckless  whether  it  would  have  that  effect  or 
not.  Bnt,  whether  ho  meant  war  or  not,  did  tbe  country  mean  war?  No  doubt  there 
was  some  sympathy  felt  for  the  South  in  various  quaiters,  and  he  would  allow  the 
Southerner  bad  shown  a  courage  which  deserved  sympathy;  but  he  did  not  believe 
that  the  aympathiea  of  any  claaa  of  the  people  in  this  country  went  ao  far  aa  to  submit 
to  on  additional  income  t^  for  the  purpose  of  defending  Canada.  The  constituents  of 
the  honorable  member  for  Liverpool,  (Mr,  Uorafoll,)  who  seemed  to  have  some  ayni- 
pathy  with  the  South,  would  hardly  like  to  see  the  seas  covered  with  Northern  AIm- 
bamaa  preying  on  their  commerce,  not  withstand  ins  tbe  boast  of  the  honorable  and 
learned  member  for  Sheffield,  that  one  warrior  wouM  sweep  them  all  away.  He  was 
quite  sure  that  the  honorable  member  for  Duugarvan,  (Mr.  Maguire,)  did  not  mean 
war.  He  believed  his  amendment  was  proposed  with  a  motive  and  view  to  peace ;  and, 
in  truth,  unlcas  the  barveat  was  bettor  than  it  promised,  the  aufleringa  of  the  countrj'- 
men  of  the  honorable  member  would  he  great  indeed  if  tlicy  were  deprived  of  the 
American  com  crop  of  this  year.    Ue  would  never  allow  commercial  conaideratious  to 

Cvent  him  engaging  in  a  just  war,  but  when  they  were  asked  by  the  honorable  and 
'ned  member  for  Sheffield  to  go  to  war  for  merely  selfish  purposes — to  procure 
cotton — it  was  allowable  to  ask  "What  would  be  the  cost  of  that  war  in  com  T"  Theni 
were  gentlemen,  however,  who  believed  that  if  we  interfered,  though  we  might  go  to 
the  verge  of  war,  we  should  not  really  have  war,  and  their  giounda  for  believing  thia 
was  European  concert,  and  the  influence  of  tbe  American  peace  party.  European  con- 
cert, in  fact,  meant  the  concert  of  France.  The  honorable  and  learned  gentleman,  and 
the  honorable  member  for  Sunderland  in  tbe  joint  capacity  of  patriots  and.  courtiers, 
told  tbem  that  they  bad  seen  "  tbe  great  French  ruler,"  and  that  he  had  charged  bim 
with  a  message  wiUi  which  her  M^esty's  government  were  entirely  unacquainted.  The 
under  secretary  for  foreign  affairs  said  be  know  nothing  about  it,  and  ha  understood 
that  in  another  place  Lord  Ensaell  had  stated  to-nieht  that  the  French  ambaaaador 
had  thought  it  necessary  to  coll  upon  bim  to  say  tbat  tbe  honorable  and  learned  gentlB- 
mau  opposite  waa  quite  mistaken,  and  that  there  was  no  foundation  for  the  rumor. 
[Mr.  L*yAiu>.  "It  woe  thievery  artcmoon,"]  It  might  be  said,  of  course,  that  "the 
great  French  ruler  "  had  changed  his  mind — he  wonla  leave  the  two  honoisble  gentle- 
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in«D,  the  Freacli  niabasaadar.  and  "  (he  f^nt  FreDoh  mler,"  to  settle  that  matter  among 
tbemselveH — or  it  might  be  that  he  deemed  it  advisable  to  have  tvoombassadora  in  thjH 
country — Baron  GroB,  to  oommunieate  with  the  governmeTit,  and  the  honorable  and 
learned  Diem1>er  for  Sheffield,  to  communicate  with  the  Hoaee  of  Commona.  It  migbt 
be  possible  that  he  had  requested  the  honorable  and  learned  gentlontan  to  soand  the 
British  Hoase  of  Commons,  and  to  find  out  whether  tbny  wonld  follow  his  lead  in  this 
matter.  For  bis  part  be  had  bod  enough  of  following  that  lead.  Alliance  with  France 
tor  the  purposes  of  intervention  was  apt  to  lead  to  war.  That  wa«  oat  eiperienco  in 
the  Crimean  and  the  Chinese  wars.  We  were  heartily  glad  to  get  oat  of  the  Mesicim  in- 
tervention, and  there  were  few  who  did  not  look  witli  some  feeling  of  suspicion  on  the 
joint  action  with  France  in  the  matter  of  Poland.  If  we  wished  to  "  drift  into  war," 
by  all  means  let  the  honorable  and  learned  gentleman  bo  allowed  to  put  the  good  En- 
Elisb  ship  under  a  foreign  pilot.  To  come  neit  to  the  American  peace  pai-ty.  The 
Chancellor  of  the  Exchequer  told  the  House  that  any  attempt  at  intervention  might 
weaken  the  American  peace  party.  That  nndouhtediy  was  the  case,  and  it  migbt  eaaily 
be  shown  that  every  symptom  of  a  readincHs  to  intervene  had  weakened  whatever 
there  was  of  a  peaee  party  in  the  North.  Lord  Lyons,  in  a  dispatch  of  November  17, 
j^ve  a  very  cnnons  account  of  an  interview  he  had  had  with  the  leaders  iif  (be  Amer- 
ican peace  party  on  the  question  of  intervention,  and  from  bis  account  it  appeared 
that  the  thing  they  dreaded  most  was  foreign  intervention,  the  very  idea  of  which  was 
enough  to  destroy  their  hopes  j  and,  indeed,  the  publication  by  the  Foreign  Office  of  this 
diapfttch,  showing  that  the  i^ace  democrats  were  in  communication  with  Lord  Lyons, 
haa  been  to  turn  the  tide  against  them  at  a  critical  moment,  and  to  decide  the  Con- 
necticnt  election  in  &vor  of  the  war  party.  No  doubt  it  was  mainly  dn  the  strengtb 
of  that  dispatch  that  the  British  government  declined  to  take  part  in  the  offer  of 
mediation,  which  was  afterwards  undertaken  by  France  alone.  The  French  goveni- 
ment  conveyed  their  offer  in  a  most  delicate  manner,  bat  it  prodnced  such  n  reaction 
in  America  that  the  government  were  able  to  pass  their  conscription  bill,  which  even 
the  war  party  had  not  expected,  and  the  failure  of  which  might  have  brongbt  the  war 
to  a  close  for  want  of  men.  That  bill  was  just  now  coming  into  operation,  and  it  might 
depend  not  a  littlo  on  the  conrse  taken  by  the  House  of  Commons  on  this  motion 
whether  President  Lincoln  would  have  power  to  enforce  it  against  the  wishes  of  many 
in  the  North.  It  might  seem  ntraugo  taat  the  American  people  should  pay  so  mucli 
attention  to  what  was  said  at  a  distance ;  but  had  there  not  been  periods  in  our  historj- 
when  this  country  was  divided  into  two  great  parties,  and  when  it  wonld  have  given 
infinite  strength  to  one  pariy  to  be  able  to  show  that  their  adversaries  wrre  receiving 
asslBtance  from  abroad!  If  they  carried  out  this  resolntiun  it  most  be  by  force,  ana 
as  a  (fompnisory  resolution  he  was  snre  the  Honse  was  not  prepared  to  roiry  it  out.  It 
might  be  said  that  the  people  of  the  Northern  States  would  not  go  to  war  with  us  for 
adopting  the  course  which  the  honorable  and  learned  member  for  Bheffleld  proposed; 
but,  tbough  they  bad  been  called  an  upstart  and  insolent  race,  they  were  ODT  own 
children.  They  were  aesoended  from  a  race  tiat  bad  never  allowed  tbemselvea  to  be 
borne  down.  Therefore,  dangerons  as  it  might  be,  suicidal  asit  might  be,  for  them,  we 
conldnotsaythatthey  wouldnot  go  to  war  witbus  if  we  carried  out  thisresolntion,  which, 
according  to  the  principles  of  international  law,  would  be  a  sufficient  jnatification  for 
their  adopting  that  course.  [ "  No,  no,"  ]  A  war  with  the  United  States  would  be  dangerous 
to  ns  on  several  gitmnds.  It  would  be  dangerous  to  our  commerce,  and  it  wonld  be  danger- 
ons to  Canada ;  bnt  it  ought  to  be  unpopular  on  far  higher  gronuds,  because  it  would 
be  a  war  against  our  own  kinsmen,  for  slavery.  He  felt  strongly  in  reference  to  slavery, 
for  be  was  one  that  had  been  brought  up  in  that  "  hypocritical  cant"  of  a  hatred  to 
slavery  from  bis  childhood.  The  honorable  and  learned  member  for  Sheffield  said,  that 
the  hostilities  between  the  Northern  States  of  America  and  the  Southern  had  been 
caused  by  a  question  of  tariff;  bnt  that  was  an  allegation  which  had  been  got  up  solely 
filr  consumption  in  this  country,  and  it  onght  to  have  been  congnmcd  long  ago.  In  the 
first  place,  there  had  never  been  a  protective  measure  brought  into  either  Honse  of 
Congress  without  the  assistance  of  the  Southern  members ;  and,  in  the  second  place, 
there  was  no  State  so  completely  a  protection  State  as  Louisiana,  the  backbone  of  the 
Bonthem  confederation.  How  was  the  line  drawn  between  the  two  sete  of  States  f  Ex- 
actly by  slavery.  The  Sontbem  States  were  secession  States  exactly  in  proportion  as 
they  were  slave  States,  If  the  struggle  were  one  between  a  free  tariff,  aiidT  a  protec- 
tion tariff,  where  would  the  line  be  drawn  f  Were  not  the  Northwestern  States  just  as 
much  injured  by  a  protection  policy  as  tlie  Southern !  And  yet  no  part  of  the  Union 
was  more  determined  to  fight  for  the  Union.  He  was  not  one  of  those  who  justified 
the  nortbemers  in  their  oction  about  slavery ;  but  they  found  that  when  the  people  of 
the  Northern  States  wore  callfd  upon  to  choose  between  love  of  country  and  love  of 
tdavert-  they  gave  up  the  latter.  They  had  a  pAriotic  feeling  abont  their  own  Union, 
and  tbey  were  becoming  every  day  more  alive  to  the  fact  that  they  could  not  uphold 
that  Union  and  preserve  slavery.  For  that  ronson— bo  did  not  say  from  on  anti-slavery 
feeling,  though  a  great  nmnber  of  the  people  of  tlto  North  entertained  such  a  feeling — 
tbey  were  giving  up  slavery.    Tlie  right  honorable  gentleman  theChancedlocof  tbCiEx- 
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chequer  atated  ou  auoUier  occoBion  that  he  thoiight  the  beet  wny  to  ileBtmy  slar^y 
in  the  Soutliem  StAtes  wtu  to  give  tbe  people  of  those  States  power ;  hut  in  ila  impree- 
aioii  uf  the  28th  of  &I^t1ieBiuiinoudExaminer,  oneof  UioleiCdiugorKanBof  the  South, 
at&ted  that,  iuatead  of  "  Liberty,  Equality,  and  Fraternity,"  tile  coujederates  were  fi>c 
"Slavery,  SubordiDntion,  ami  GovemmeDt,"  and  that  there  was  "a  slave  race  bom  to 
serve,  and  a  master  race  bom  to  eovem — such  are  the  principlM  ve  have  received 
&om  BucieDt  history."  It  was  trifling  with  English  feeling  to  say  that  men  who  had 
gone  to  war  with  such  an  object  as  was  avowea  in  the  Bicumond  Examiner  would  not 
do  their  best  to  carry  that  object  out.  The  goverument  of  thb  country  were  now 
called  ou  to  do  something  which,  if  it  meant  auytliiOK,  meant  intervention.  ["  Ko,** 
''Hear."]  He  felt  great  anxietyforthesucceasof  thoaie){eof  Vicksburg,  for  he  believed 
two  tbiugH  depended  ou  it — peace  and  frecdoni.  He  cuuld  not  help  thinking  that  if 
Vicksbiirg  were  taken,  and  the  other  aide  of  the  Miasisaippi  cut  off  from  the  slave  teni- 
ton-,  wo  Hhould  see  on  ead  of  the  mar.  He  thought  the  mou  of  the  Korth  would  then 
feel  that  they  had  ROiuod  theii  groat  object— Damely,  the  pnvenlion  of  the  formstioD 
of  a  ]>owcrfitl  Blavery  confederation.  He  thought  it  by  no  nieaoB  improbftble  that  if 
Vicksburg  were  taken,  the  northerners  wonld  say,  "  We  have  prevented  you  fitim  csr- 
ryiugont  byyoorselvea  tliat  oxteuaion  of  slavery  which  you  could  not  carry  out  thrangb 
the  Union,  and  now  we  ahall  leave  you  to  yoursclvea  to  settle  this  slavery  queetion  sm 
you  can."  Was  this  country  prepared  to  enter  upon  interventiou,  which  fh>m  its  natniv 
most  be  aerioua,  in  order  to  prevent  the  northemera  being  able  to  take  tJiia  gtonod, 
and  in  order  to  seoare  thia  end — alavery  on  the  other  side  of  the  Miasiaaippi,  and  there- 
fuce  its  indefinite  extension!  With  the  knowledge  that  interference  of  au;  kind  niiut 
imbitter  the  oon&ict  now  raging,  would  this  country  intervene  and  extend  the  circle 
of  the  borrora  of  war — it  might  be  at  the  risk  of  iovolving  ouradves  in  ila  miserieaT 
Those  who  thought  with  him  nod  often  been  taunted  with  their  dread  of  war.  Thoe« 
who  tannted  them  taunted  tbem  truly.  He  did  fenr  such  a  war  as  this  would  provt- 
Xot  because  of  the  sufferiugs  it  would  entail  upon  England,  though  he  believed  theae 
were  underrated.  He  had  such  conddeuco  in  the  endurance,  energy,  and  patriotism  of 
his  fellow-countrymen — usiug  the  word  in  Its  old  Homau  and  Greek  sense — that  having 
once  gone  to  war  they  would  hght  for  their  country  independent  of  the  qneation  of  right 
— thathehadlittlefearof  their  constancy  in  any  struggle.  But  what  would  England  nin 
by  such  a  wart  The  great  Anglo-Saxon  race  would  bo  torn,  nut  merely  by  a  double  Dnt 
triple  civil  war,  and  every  despot,  civil  and  religious,  throughout  the  world  would  re- 
joice to  Bee  them  destroying  each  other.    Were  there  any  "degenerate  Englishi " 

who  could  look  with  joy  ou  such  a  proapectJ    Ho  would  be  a  bold  man  who 


to  prophesy  how  tbe  present  atruggle  wonld  terminate;  it  was  not  a  war,  but  a  ti 
dous  social  revolution ;  but  we  coiud  pray  tlistoutof  the  war  might  oume  a  pnrifi 
from  the  evils  of  alavery,  without  which  there  could  be  no  peace.    They  could,  how- 


r,  perceive  the  alternatives  which  preaeuted  tbemsclvea  if  this  oouotry  iuterfered. 
Either  the  Union  would  be  torn  iuto  many  conflicting  elements,  doomed  by  the  hand  of 
their  enemies  to  ceutariea  of  anarchy  and  intestine  conflict,  or  tbe  effect  might  b«  to 
unite  the  North  once  more  by  the  strong  oommou  bond  of  hatred  against  this  conntiy. 
The  South  meanwhile  might  oome  out  a  triumpliant  slave  confedOTOoy — "our  natural 
allies,"  as  the  noble  lord  opposite  (Lord  Kobert  Cecil)  called  them.  They  might  be  the 
natural  allies  of  the  noble  lord  and  of  tbe  order  to  which  he  belonged.  But  tney  never 
could  be  the  natural  allies  of  Euglishmen,  for  oil  our  instructive  traditious  of  ireedotD 
were  opposed  to  such  alliance.  He  prayed  that  England  might  be  aavod  tntm  such  mi 
uiijust,  barbarouB,  and  unchristian  war,  wa^ed,  as  it  woulu  be,  against  tbe  spirit  of 
civilization  and  ogainat  every  principle  of  rrligiou  and  morality,  Tbe  Bnler  ivho 
guided  the  destinies  of  tbe  world  took  care  that  crimes  committed  by  nstione,  however 
powerful,  should  not  go  unpuiiished  ;  and  England  could  not  expect  to  eac^>e  puniah- 
ment  if  she  entered  upon  ao  unprovoked,  eo  sethsh,  and  ao  uojust  a  conflict, 

LoKD  Robert  Cecil  said  be  did  not  often  agree  with  the  honorable  member  for 
Birmingham,  (Mr.  Bright,}  but  for  once  be  eujoyed  that  privilege,  in  the  phrase  in  which 
he  had  described  the  honorable  inember  who  bad  juat  sat  down  aa  a  fuwtic  abont 
alavery.  He  was  a  fanatic  iu  the  true  spnae  of  the  word — such  a  fanatic  that  ibr  tbe 
Hake  of  the  object  toward  which  his  fanaticism  was  directed  he  consented  to  socrificv 
the  very  means  of  attaining  that  object.  He  (Lord  B.  Cecil)  had  never  bean  able  to 
understand  the  true  reasouiug  or  couduct  of  tbe  anti-elavery  party  in  thia  country. 
All  Englishmen  agreed  that  slavery  was  a  dreadful  thing,  and  that  few  human  desirea 
should  DC  entertained  more  earueutly  than  the  deaire  for  its  extinction ;  but  tbe  auti- 
slaveiy  party  in  their  eagemcsa  for  that  result  seemed  to  have  aforgotten  all  the  teach- 
ings of  history.  The  honorable  member  who  bad  just  sat  down  did  not  profess  to  hope  for 
the  termination  of  alavery  through  the  complete  conquest  of  the  South  by  the  North;  bat 
the  honorable  member  for  Birmiughanr,  who  eat  behind  him.nDdoubtlookedforitsextei^ 
minatiou  in  that  manner.  Butwhatdid  the  idea  involve  t  One  anti-slavery  agitator, 
representing  the  feelings  of  bis  cloBS,  declared  that  be  looketl  with  confidence  to  tile 
driving  of  three  hundred  thousand  slave-owners,  with  their  wives  and  Aunilie*, 
either  into  exile  or  to  death,  aa  a  atcp  toward  the  abolition  of  slaywy.    Of  eonrae, 

■    -...dbXAHWlC 
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slaverer  misht  be  abolished  b;  tbat  means ;  but  be  ventured  to  guy,  in  tlie  vords  of 
the  Bspirauon  with  whioh  the  honorable  member  for  Bradford  condaded  hie  speech, 
that  a  crime  so  hideous  most  call  doira  on  the  nation  whioh  perpetiatad  it  a  panish- 
ment  more  severe  than  bad  fallen  on  any  nation  since  the  world  began.  He  would 
ask  the  honorable  mcmbei  to  look  to  iustor;  to  see  bow  slavery  had  been  oitcrminated 
in  past  times;  for  it  was  not  a  new  evil;  almost  ever;  people  occupying  a  new  soil 
hod  that  blot  upon  their  institutions.  In  almost  ever;  case  it  had  beea  gradually 
rooted  out;  &om  every  civilized  nation,  except  the  States  of  America,  it  had  dis- 
appeared, bat  never  in  consequence  of  the  pressure  of  armed  force.  It  was  erodicatetl 
in  every  instance  by  tiie  influence  of  public  opinion,  and  that  was  the  only  way  in 
which  it  would  be  eradicated  from  the  Southern  States.  How  can  they  hope  to  bring 
the  ioSnecce  of  opinion  to  bear  on  the  Soathem  States  if  they  made  tliem  permanently 
the  enemies  of  this  country  T  The  policy  the  honorable  member  advocated  of  making 
England  tbe  partisan  of  the  North,  enlistins  its  aid  to  reduce  the  white  man  to  slavery 
in  order  that  tlie  negro  might  be  benefited,  would  cause  slavery  to  remain  to  the  end 
of  time  a  point  of  honor  with  tbe  South.  The  influence  of  England  for  the  gradual 
abolition  of  that  institntiou  would  be  entirely  frustrated.  In  fact,  there  could  be  no 
more  suicidal  policy  for  the  real  frieqfls  of  the  slave  than  to  write  it  down  in  the  history 
of  the  South  tliat  tbe  greatest  miseries  whioh  their  fathers  nnderweut  were  inflicted 
upon  them  by  the  North  with  tbe  assistance  of  England  in  the  endeavor  to  eradicate 
slave  institutions.  The  southerners  would  look  upon  it  as  binding  on  them  never  to 
relinquish  the  principles  for  which  their  fathers  had  fongbt.  He  entirely  repelled  the 
iosinnatiou  that  it  was  as  slaveholders  that  the  people  of  the  Southern  States  were 
the  natural  allies  of  England.  They  were,  however,  the  natural  allies  of  this  country 
OS  great  producers  of  the  articles  we  needed  and  great  coiianmers  of  the  articles  we 
supplied.  The  North,  on  the  other  hand,  kept  an  opposition  shop  in  the  same  depart- 
ments of  trade  as  ourselves.  But  he  wished  now  to  sny  a  word  as  to  the  speech  of 
the  Chancellor  of  the  Exchequer,  which  was  remarkable  becanse  it  was  the  first  definite 
declaration  of  policy  which  the  ffovemment  had  made  on  the  subject,  and  because  it 
e  from  thcii  distingniBbed  chief.    But  what  v 


did  not  come  from  thcii  distingniBbed  chief.  But  what  were  the  reasons  given  by  tbe 
right  honorable  gentleman  why  the  government  should  not  assent  t«  the  recognition 
of  tbe  Sonth  T  He  never  heard  a  speech  which  so  remarkably  supported  all  the 
poaitiouH  it  was  intended  to  attack,  'rho  right  honorable  gentleman  conceded  every- 
thing — that  slavery  was  not  to  be  snppressed  by  the  continuance  of  tbe  war;  that  tbe 
hope  of  conquering  the  South  was  owfolutely  vaju  aud  futile,  and  therefore  praoticallj 
that  this  war  on  the  part  of  tbe  North  was  a  gigantic  crime.  Tlio  right  honorable 
gentleman  conceded  even  this,  that  in  theory  recognition  iu  no  way  iuvolved  anything 
like  intervention,  thereby  admitting  that  if  we  recognized  tbe  South,  the  North  would 
have  no  just  cause  of  war  with  us  on  that  account.  But  what  were  the  right  honora- 
ble gentteman's  argnmonts  for  not  asseutiug  to  the  motion!  First  and  foremost  that 
he  objected  U>  the  speech  of  his  honorable  and  learned  friend,  (Mr.  Roebuck.)  The 
honorable  aud  learned  member  for  Sheffield  proposed  that  a  negotiation  should  be 
entered  into  in  order  t«  promote  the  recognition  of  the  South;  and  the  minister  of 
the  Crown,  wheu  declaring  that  bo  would  not  advise  his  sovereign  to  pursue  that 
policy,  Haid  his  reoaon  wan  that  there  were  marlis  of  hostility  to  a  particular  party  in 
the  st>eech  of  the  honorable  and  learned  gentlemau.  Was  it  ever  before  laid  down  that  the 
advice  which  a  minister  was  to  give  to  bis  sovereign  at  a  critical  moment,  aud  with 
respect  to  a  course  which  might  decide  the  destiny  of  nations  for  generations  to  come, 
was  to  depend  upon  this,  whether  au  honorable  gentleman,  however  distingnlshed, 
betrayed  partiality  to  one  sido  or  the  other  T  He  could  hardly  believe  the  right  hon- 
i»«b]e  geutleman  was  iu  earnest.  But  what  was  the  next  argument  f  It  was  that 
France  and  England  did  not  stand  iu  on  imjiartial  position  for  giving  advices  becauae 
they  possessed  territory  on  the  North  American  continent.  But  how  far  was  that  aiga- 
menttogot  Would  the  right  honorable  gentjemsn  say  that  no  mediation  or  recog- 
aition  was  to  take  place  becanse  the  State  that  wished  to  mediate  between  other  Stat«e 
happened  to  possess  territory  upon  the  same  continent  t  He  (Lord  Robert  Cecil)  did 
not  imagine  that  our  possession  of  Canada  influenced  our  Judgment  one  way  or  the 
other.  It  could  make  no  difference  to  us  in  regard  to  our  American  poflseasions, 
whether  or  not  the  two  contending  parties  should  continue  on  internecine  war.  But 
then  the  rieht  honorable  gentleman  insisted  that  althouKh  recocnitiou  did  not  in 
theory  involve  intervention,  yet  intervention  had  almost  always  historically  followed 
Crom  it,  and  would  follow  from  it  in  this  instance.  But  was  that  tbe  fact  I  Did  we 
e  the  South  American  ropubiics  at  a  time  when  the  troops  of  Spain 

JTi  H_  M"rtXT*flTT.   "\n.  no*n     HiH  nnlilHfHnnJ  h^binil  liim    bvanti^iiu 


nized  the  South  American  republics,  the  troops  of  Spain  hrul  not  yet  left  their  terri- 
tories. K  his  noble  friend  would  consult  his  dates,  he  would  find  that  the  imporiwat 
foriretta  of  Sau  Jnaii  d'Ultoa  was  held  by  Spanish  troops  till  the  17th  of  Kovember, 
1825.  Onr  rcoognitiou  of  Meiico  took  place  in  January  of  that  year.  But  the  case 
was  still  ntronjter  with  rwipeot  to  the  proceedings  of  tbe  Americans  themselTes.    Thoj" 
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reoogaized  tiiCJte  republics  bnfoTO  Endaud  had  done  so.  Tbey  reco^niized  Colombia  in 
tbe  conmoof  1823,  tbuagh  Porto  CaEello  was  not  evacuated  by  tho  Spanish  troopa  till 
tbe  Bth  of  November,  m23;  aod  they  recoKoized  Mexico  in  1823,  olt&oDgh  Ban  jaan 
d'Ulloaffaaaotevunitntedaiitill825.  Therefore,  upon tbeirownKrouDdsitinuperfectly 
leritlmate,  without  iaterveDtion  andn-ithont  nar.  to  recognize  a  State  which  was  practi- 
Guly  independent,  althongh  some  of  the  onem;  s  troO}is  might  ntili  be  fonnd  on  her 
■oiL  Bnt  that  teco^ition  did  not  pnu  T^i thou t  remonstrance.  That  remonstrance  cane 
from  the  Spanish  minister,  it  read  like  a  remonstraoce  from  Mr.  Seward  at  the  present 
time,  and  was  so  curions  that  be  should  like  tu  reoil  it  tn  the  House.  The  Spanish 
ambassador  wTot«  as  follows : 
"In  the  National  Intelligencer  of  this  dny  I  have  seen  the  message  of  the  President, 

in  which  be  proposes  the  recognition  by  tbe  United  States  of  tbe  insurgent  ei *" 

of  Spanish  America.  How  great  my  surprise  was  may  easily  be  jr'" 
acqnointed  with  tbe  conduct  of  Spain  toward  this  republic,  and  who  k: 
sacrifice*  she  has  made  to  preserve  her  friendship.  In  fact,  who  conld  think  that,  in 
return  for  aa  great  proof  of  friendship  as  one  nation  can  give  to  another,  the  execntive 
wonid  propose  that  the  insnn«ction  of  tbe  nltramariue  possesBions  of  Spain  shonld  be 
conntenaucedl  Aud,  moreover,  will  not  his  astonishment  he  augmented  to  see  that 
this  power  is  desirous  to  give  the  destructive  example  of  sanctioning  the  rebellion  of 
provinces  wliich  have  received  no  offense  from  the  mother  conntry,  to  whom  she  ba.<t 
granted  x  participation  of  a  free  constitution,  and  to  whom  she  baa  extended  all  tbe 
rights  and  prerogatives  of  Spanish  citizonst  In  vain  will  a  parallel  he  attempted  to 
be  drawu  between  the  emaifbipntion  of  this  republic  and  that  which  the  Spanisb 
rebelH  attempt." 

And  then  there  wns  the  notion  of  a  party  in  Spanish  America  favorable  to  the  mother 
country,  just  as  there  was  a  notion  of  a  pioty  fovorable  to  the  North  among  tbe  SonUi- 
em  States: 

"Where  ore  those  governments  that  ought  to  be  recognized!  Where  are  tbe  pledsea 
of  the  stabUity  t  Where  the  nioofs  that  those  provinces  will  not  retnm  to  a  union 
with  Spain,  when  so  many  of  their  inhabitants  desire  itT  And,  in  fine,  where  tbe  light 
of  tbe  United  States  to  sanction  and  declare  legitimate  a  rebellion,  without  cause,  anil 
the  event  of  which  is  not  even  decided?" 

It  was  qnit«  clear  from  these  precedents  in  the  history  of  tbe  United  States,  that  the 
American  govcnimeut  recognized  the  revolted  South  American  colonies  long  before  the 
mother  country  acquiesced  in  their  independence,  and  that  war  was  not  tho  consequence. 
We  did  not  want  war— we  wanted  peare.  Our  people  bad  suffered  too  much  in  conse- 
quence of  tho  bostilitiea  in  America— tliey  bad  starved  too  long  already — thiy  would 
be  driven  to  still  greater  distress  next  winter  if  the  war  coutinned,  and  the  resources 
of  the  conntry  would  bo  exhunsted  if  this  groat  strain  were  continued;  and  there  were 
no  hopes  of  a  supply  of  cotton  except  from  the  Southern  States  of  America.  These  were 
grounds  which  gave  us  a  title  to  go  -to  tho  American  people  and  tell  them  our  opinion 
about  this  war.  The  value  of  recognition  was  this :  It  was  a  distinct  statement  on  tbe 
part  of  two  great  nations  that  in  their  opinion  the  war  was  hopeless.  It  was  a  Judg- 
ment by  a  tribunal  to  which  he  believed  even  tbe  American  people  would  give  way. 
His  honorable  friend  the  member  for  Bradford  (Mr.  Forster)  tried  to  prove  tha^  tfie 
efforts  at  mediation  lost  year  only  made  tbe  war  party  stronger.  Rut  tbe  state  of 
affairs  was  very  different  then,  aud  rfll  the  great  preparations  which  had  been  made  at 
that  time  had  as  yet  failed.  Charleston  had  been  attacked,  but  with  so  little  snceees 
that  tlio  attack  had  not  been  renewed.  Virginia  had  been  fonr  times  invaded,  and  now 
people  were  looking  to  the  invasion  of  Pennsylvania.  Tbe  siege  of  Vicksbnrg  was 
drawing  to  a  close  not  favorable  to  the  North.  In  every  direction  there  were  grounds 
for  great  disconragcmeut,  and  it  was  evident  from  the  Inst  news  that  the  fsilh  of  the 
people  was  shaken,  and  that  they  were  wavering  iu  tbeir  viows  of  the  war.  There 
was  a  democratic  party  who  had  nomiaated  as  governor  an  avowed  advocate  for  peace 
in  one  State,  and  the  provost  marshal  in  anothernad  been  shot  for  attempting  to  enforce 
the  conscription.  At  this  particular  crisis  public  opinion  in  America  was  wavering, 
and  if  tbey  now  received  the  judgment  of  two  great  countries,  expressed  in  an  official 
and  solid  form,  that  they  were  fighting  for  a  cause  which  was  hopeless,  and  that  the 
independence  of  the  South  was  definitively  established,  an  enormous  blow  would  be 
iriven  to  the  war  party  in  America.  It  was  evident  that  tbe  people  in  the  Noribweetem 
States  had  not  very  much  information  to  go  upon  in  relation  to  the  war.  Tho  news- 
papers all  wrote  under  the  terror  of  a  military  dictnter,  aud  their  news  passed  tbrongfa 
a  ceiiBorebip.  Thus  small  successes  were  magnified,  and  failures  were  glossed  over, 
Bnt  nothing  would  tend  so  greatly  to  make  them  distrust  the  promises  of  those  con- 
tractors who  were  making  fortunes  by  tlie  war  as  the  annonucement  that  France  and 
Euglaud — not  merely  Frenchmen  and  Englishmen,  but  the  respective  govemmenta — 
looking  at  the  enormous  interests  with  which  they  had  to  deal,  had  come  to  the  con- 
clusion that  the  war  was  hopeless,  and  that  it  was  vain  for  the  North  to  persist  in  it. 
There  was  one  point  on  which  tbe  minister  of  tbe  Crown  who  had  spoken  djd  not  touch. 
It  wi<s  an  extraonliiinry  fact  that  the  Chancellor  of  the  Exchequer  had  not  alluded  to 
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the  mtunfeable  atfttement  which  the  Hoase  had  heaid  mapectiDg  tbs  policy  of  the 
Emperor  of  the  E^Dch.  Bnt  neh  dieolosnres  as  these  ooold  not  be  disposod  of  by 
rileooe.  HU  bonorahle  ftiend  (Mr.  Fonter)  had  talked  of  the  Emperor  of  the  FrenoD 
sppointinK  A  second  ambMsador  to  the  Rouse  of  Commona.  Bnt  the  deeire  of  hia  hon- 
orable and  learned  Mend  {Mr.  Boebook}  was  not  to  be  the  smbMUidor  of  Fmnoe,  bnt 
to  refate  the  nnjiutLfialile  and  baeeless  mraora  which,  for  the  defense  of  their  own 
illoy,  the  (tOTemment  had  circulated  ae  to  the  viewn  of  the  Emperor  of  the  French. 
,.  'No,»o."]  Then.if  they  werenottrae,lettUeunderBecretaryofBt»teforfureign^airB 
gire  a  formal  contradiction  to  the  statement*  of  the  honorable  and  learned  member  for 
Sheffield.  It  had  been  dietiuctly  stated  that  last  year  the  government  received  from 
the  Erapenw  of  the  French  an  offer  to  mediate  in  the  United  BCatee ;  that  that  offer 
ITM  transmitted  to  Lord  Lyons,  who  betrayed  the  secret — he  of  coarse  imputed  nothing 
like  treaoon  to  Lord  Lyons— to  Mr.  Seward ;  that  Mr.  Seward  remonstrated  with  the 
Emperor  of  the  French,  and  that  the  Brst  definite  reply  which  the  Emperor  received  to 
his  offer  to  mediate  wae  the  complaint  which  arrived  from  his  minister  at  Washington. 
T<>  theM  atatemeota  an  aoBwer  mnst  be  given.  They  all  knew  that  the  Emperor  of  the 
lYenoh  was  a  pmdent  and  sagftcious  soyereign,  and  he  would  not  have  taken  the  atraoge 
and  extraordinary  conrBe  of  cominnnicatiag  directly  with  the  Honae  of  Commons  ualeea 
be  had  becm  driven  to  it  by  the  treatment  which  he  had  received  from  the  Foreign 
Office.    The  absence  of  the  noble  viscount  made  the  oonrse  of  the  government  in  givinK 
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Emperor  of  the  French  received  a  full  explanation.    They  had  been  told  of  etatoments 
DUMB  that  niriit  in  the  Lcada  respecting  statements  in  their  Honse — 
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Mr.  W.  E.  FoRSTEB  said  that  the  report,  which  was  very  cnrrent,  had  been  contra- 
diet«d  in  another  place,  the  noble  earl  the  secretary  of  state  for  foreign  affairs  baring 
stated  that  Baron  Oros  had  watted  on  him  to  tell  him  that  the  nunore  were  eutiroly 
without  fbandation. 

'     LonD  BOBBRT  Cj 

to  this  Honee  also 

fhan  once  had  reaaon  to  compla  ^  ..... 

system  of  pntcing  all  t^e  chief  secretariee  into  the  other  House,  and  all  the  under  seo- 
ntailea  into  this.  The  resalt  was,  that  almost  every  important  explanation  of  foreign 
policy  had  been  given  in  the  other  Honae  of  Parliament,  and  bad  been  almost  invaria- 
bly Mihaed  here.  At  all  events,  he  hoped  the  same  information  wonld  be  given  of  tjie 
recent  negotiations  between  this  country  and  France.  The  Emperor  of  the  French  had 
piopoaed  a  Course  by  which  the  sonthem  ports  might  be  opened,  and  the  Englialk  gov- 
ernment now  stood  oa  tbe  Biugle  obstacle  to  the  recognition  of  the  South,  which  would 
Srocnre  food  lor  their  atorviug  operatives.  They  mnat  make  a  much  more  complete 
Bfense  of  their  position  on  this  qneation  than  was  afforded  by  the  vague  and  loose 
tiieories  dealt  in  by  the  Chancellor  of  the  Escbeqner.  They  mnst  (rive  aome  clear 
teoBona  why  they  reftised  to  act  upon  the  frank  and  open  offers  of  tbe  Emperor  of  the 
f^nob;  and  they  mnst  justify  themselves  for  following  a  policy  wbioh  had  already 
been  prodoctive  of  snch  tremendous  misery  to  their  own  countrymen. 

Mr.  BwaaT.  I  will  not  attempt  to  follow  the  noble  lord  in  the  labored  attack  which 
he  has  made  npon  the  treasury  oencb,  fbr  these  two  reasons:  That  he  did  not  appear 
to  me  vary  much  to  understand  what  it  was  he  was  charging  them  with ;  and,  again, 
I  am  not  in  the  habit  of  defending  gentlemen  who  sit  on  that  bench.  I  wilt  addren 
myself  to  the  qneetion  before  the  Honse,  which  I  think  the  Honse  generally  f^ls  to  be 
very  important,  although  I  am  qnite  satisfied  that  it  doee  not  feel  it  to  be  a  practical 
one.  NeiUier  do  I  think  that  the  Houee  wilt  tie  disposed  to  t^e  any  course  in  support 
of  the  honorable  gentleman  who  introduced  the  reeolntion  now  before  us.  We  some- 
tJmee  ara  engaged  in  these  discussions,  and  have  great  difficulty  to  know  what  we  are 
about,  but  the  honorable  gentleman  left  neio  no  kind  of  doubt  when  he  sat  down.  He 
prOTioand  a  rcoolntion,  in  words  which,  nudet  certain  circnmstancea  and  addressed  to 
oertoln  parties,  might  not  end  in  offensive  or  li(jarJous  consequences.  But,  taken  in 
MnnectlMi  with  his  cbaiaoter  and  with  the  speech  be  has  mode  t«-ntgbt,  and  with  the 
■peach  he  boa  recently  made  elsewhere  npon  this  subject,  I  may  say,  that  be  would 
have  come  to  about  the  same  conclusion  if  be  bad  proposed  to  address  tiie  Crown  invit- 
ing the  Queen  to  deolaro  war  against  tbe  United  Btatee  of  America.  The  Chancellor 
of  the  Exchequer,  who  is  supposed  not  to  be  very  zealous  in  tbe  particular  line  of 
opinion  that  I  have  adopted,  addressed  the  honorable  gentleman  in  the  smoothest 
language  posaible,  but  still  he  was  obliged  to  charge  him  with  the  tone  of  bitter 
boBtUitj  of  hla  apeech.  On  a  recent  oocaaion  the  honorable  member  oddremed 
tome  membera  of  his  constituency — I  do  not  mean  his  last  speech,  I  mean  the  speech 
addrwaed  to  them  in  August,  last  year-^in  which  he  entered  upon  a  courae  of  propheey 
irhiob,  Uke  moat  prophecies  in  onr  day,  does  not  happen  to  have  come  tme.    But  be 


43  A  0— TOL.  T 


A.(.K>'^IC 


674  CTjADIB  1&QAIK8T  QBE^T  BBTTADr. 

bearing.  He  did  not  t«ll  them  that  the  government  of  the  United  Statm  had,  »]nuwt 
dniinK  the  whole  of  his  lifetime,  been  oonduoted  by  hia  frienda  of  the  Sonth.  Qe  said 
that  S  the;  were  divided  they  would  not  be  able  to  bully  the  whole  world:  ftnd  be 
made  one  of  tbe«eeipreuiona:  "The  North  will  never  be  oar  fiienda;  of  tiu  Sootii 
yon  can  make  fileuds — they  are  Englishmen — they  are  not  the  eonm  and  refiuB  of  the 

IfjT.  RoKSDCK :  Allow  me  to  ooneot  that  etatemeut.  What  I  said,  I  now  state  to 
to  the  Hooee,  that  the  men  of  the  Soath  were  EugUshmidi,  but  that  the  army  of  the 
North  were  composed  of  the  eoom  of  Europe. 

Ur.  Bbioht.  I  take,  of  oouree,'that  Bxplanation  of  the  honorable  and  learned  gen- 
tleman with  thia  explanatiou  flrom  me,  that  there  is  not,  ao  iar  as  I  can  find,  any  men- 
tion near  that  paragraph,  and  I  think  there  is  not  in  the  speech,  a  single  word  about 
the  army.  lUr.  Bokbcck.  I  oaenre  yon  I  said  that.]  Then  I  take  it  for  granted  that 
the  honorable  and  learned  gentleman  aaid  tliat,  or  tnat  if  he  said  what  I  have  read,  he 
greatly  regrets.  [Ur.  Bobbuck.  No,  I  did  not  sa;  it.]  The  honorable  and  learned 
gentleman  in  his  reaolatJOD  speaks  of  other  powers.    Well,  he  has  ancereaumioHsly 

Sit  rid  of  all  the  powers  bnt  France,  and  he  oomea  here  to  night  with  tbe  story  of  an 
terview  with  a  man  whom  be  describes  aa  the  great  ruler  of  France — tella  as  a  ooo- 
versation,  aaka  n«  to  accept  the  lead  of  the  Emperor  of  the  French  on,  I  will  andertaka 
to  say,  one  of  tbe  greatest  qneatdons  that  woa  ever  submitted  to  the  British  Parliament. 
Bat  it  ia  not  long  mnoe  the  honorable  and  learned  gentleman  held  very  different  lon- 
gnaee-  I  recoUeot  in  this  Uoaae,  only  abont  two  years  ago,  that  the  honorable 
and  iMmed  gentleman  aaid,  "I  hope  I  may  be  permitted  toexpreasin  respeotAil  teima 
my  opinion,  even  thoagh  it  ahould  affect  ao  great  a  potentate  as  the  Emperoi  of  the 
French.  I  have  no  faith  in  the  Emperor  otthe  French."  On  another  occoalon  the 
honorable  and  learned  gentleman  said — not,  I  believe,  in  tbie  Houae|,  "I  am  atill  of 
opinion  that  we  have  nothing  but  animosity  and  bod  faith  to  look  for  from  the  Frcoch 
Emperor."  And  he  went  on  to  say,  that  atill,  though  be  had  been  laaifbed  at,  he  had 
adopted  the  patriotic  character  ctf  "Tear-em,"  and  was,  still  at  hia  poat.  Well  then, 
sir,  when  the  honorable  and  learned  gentleman  came  back,  I  think  from  his  expedition 
to  Cherbourg,  doea  the  House  recollect  the  language  he  used  oo  that  occaaion — hu- 
gnage  which,  if  it  expressed  the  sentimenta  which  he  felt,  at  least,  I  think  he  might 
have  been  coateat  to  have  withheld.  If  I  am  not  mistaken,  referring  to  the  saluta- 
tion between  the  Emperor  of  the  French  and  the  Queen  of  these  Kingdoms,  he  aaid — 
"  When  1  saw  his  peijured  lipa  toacb  that  hallowed  check,"  and  now,  sir,  the  hooiH'- 
ableand  learned  gentloman  has  been  to  Poria,  introduced  there  by  £he  honorable  mem- 
ber for  Bunderland,  and  he  has  become,  aa  it  were,  in  the  palace  of  the  French  Empe- 
ror, a  oo-conBpirat«r  with  him  to  drag  this  country  into  a  policy  wliich  I  maintain  is 
as  hostile  to  its  interests  aa  it  would  be  degrading  to  its  honor.  Bnt  then  the  high 
contracting  parties,  I  suspect,  are  not  agreed,  because  I  will  aay  thia  in  Joetioe  to  Ute 
French  Emperor,  that  there  baa  never  come  frombiminnnblic,  nor  framany  ooeof  hia 

-  '-'-'WB,  nor  ia  there  onythir-  '~  "-  '—"  ' ■•-'  -*— "- '"—   "--'  '-  "-- 

n  the  amalleat  decree  w 

MntUman  has  oonatanuy  exhibited  U 

Franee,lf  not  wise  in  tnia  matter.  Is  at  least  n  .     ,.    

learned  member,  ia  my  opinion,  indeed  I  am  sure,  is  not  friendly,  and  I  beliave  he  ia 
not  wise.  But  now,  on  this  snbjact,  without  speaking  disreepectfolly  of  tiiat  great 
potMitate,  who  has  taicen  the  honorable  and  learned  gentleman  into  his  oonfidenee,  I 
must  soy  that  the  Empeior  runs  the  riak  of  being  far  too  niaeh  repreaeuted  in  Uua 
Hooee.  We  have  got  two — I  will  oot  call  them  envoys  axtraordlhacy,  bnt  ntost  extra- 
ordinary. And  if  report  speaks  truly,  even  they  are  not  all.  The  honorable  meuber 
for  the  King's  County,  (Ui.  Hennesey,)--!  do  not  see  him  in  his  place — came  back  th« 
other  day  from  Paria^  aud  there  were  whispers  al)0Dt  that  he  tiod  seen  the  great  rnler 
^France,  a 

IB  raadv  to  make  a  soriL^ _, , 

. .  a  the  prime  ininiatOT  of  Enf^ond.    WeL,  I  do  not 

nndeiatand  the  policy  of  the  Emperor,  if  these  new  ministers  of  his  tell  the  truth.  For, 
^,  if  one  gentleman  a^athatheia  about  to  make  war  with.Enaaia,  and  another  thait 
he  is  aboat  to  make  war  with  America,  I  am  compelled  to  look  at  what  lie  la  already 
doing.  I  find  that  he  ia  holding  Home  against  the  opin^n  of  all  Italy,  He  is  ogaqaer- 
ing  Hexioo  by  painhil  atepa,  every  atep  marked  by  devastation  and  blood.  He  ia  war- 
ring, in  aome  desultory  manner,  it  may  be,  in  China;  uid  for  wtght  I  know,  he  mi^  be 
obont  to  do  it  in  Japan.  Well,  I  say  tbat  if  be  is  to  engage  at  tbe  aame  moment  in 
dinmembering  tbe  ^reat  eastern  empire  and  the  great  weatem  r^nblio,  he  has  mora 
ambition  that  Lonis  XIT,  more  danng  than  tbe  int  of  his  name ;  and  that  if  he  ven- 
tOMS  on  theiM  great  tranaactlona,  his  dynasty  will  fell.  Mid  he  will  be  buried  in  the 
mins  of  Ilia  own  ambition.  But,  air,  I  understand  that  we  have  not  heaM  all  the  ahvy 
ftom  Paris ;  and  farther,  it  seema  to  me  not  at  all  remarkable,  seeing  ^at  tbe  aeoret 
kaa  been  oonflded  to  two  persons,  that  we  have  not  heard  it  CM»reatly.  I  saw  the 
Kember  for  Sunderland  near  me,  aiid  I  noticed  that  bis  £we  OBderweot  nmaAaUa 
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oontortioiu  doriag  the  q»eooh  of  the  tiotim«bIe  Etnd  lemned  ^tlemui,  and  I  felt  per- 
featly  aatUfled  tb&t  be  ^d  not  agtet  with  what  his  collea^e  was  say lag.  I  am  told 
there  is  in  existenae  a  litHe  memorandain  which  oontaiuB  aa  aocannt  of  what  was  wid 
and  done  at  that  interview,  and  before  the  diecOBeion  doeea  we  aball  no  doubt  haTe 
that  luemorandnm  prodaoed,  Mid  friim  it  know  how  far  these  two  ^ntlemen  are 
agreed.  I  now  come  to  the  propOBition  which  the  honorable  and  learned  gentleman 
has  submitted  to  the  Hoiub,  aud  which  he  hae  already  saboiitted  to  a  meetiiis  of  hig 
cunstitiientB  at  Hheffleld.  At  (hat  meeting,  on  the  27th  of  May,  the  honorable  and 
learned  KonUeiuaa  oaed  tbeee  wordn :  "  What  I  have  to  consider  ib,  what  are  tbe  inter- 
eatB  of  England;  what  are  for  her  intereats  I  believe  to  be  for  the  inten»tB  of  the 
world."  Now,  leaviuK  out  of  consideration  the  latter  part  of  that  statemeiit,  if  the 
honorable  and  learned  gentleman  will  keep  to  tbe  first  part  of  it,  then  what  we  have 
now  to  ooDsider  in  this  qneation  is,  what  is  for  the  intersBt  of  England.  Bnt  the  hon- 
orable and  learned  gentleman  has  put  it  in  a  way  to-night  ftlma«t  as  offeusively  as  he 
did  before  at  Sheffield,  and  has  said  that  the  United  States  wonld  not  bnlly  the  world 
if  they  were  divided,  and  sab-divided — for  he  went  so  far  as  to  contemplate  division 
hito-  more  than  two  independent  sections.  Well,  I  say  that  the  whole  of  his  case  rests 
□pon  a  miserable  jealonsy  of  the  United  States,  or  on  what  1  may  term  a  base  fear.  It 
is  a  feai  which  appears  to  me  JubC  as  groundless  as  any  of  those  panics  \is  which  the 
honorable  and  learned  jrentleman  has  helped  to  frighten  the  country.  There  never 
was  a  state  in  the  world  which  was  leas  capable  of  aggression  with  regard  to  Europe 
than  the  United  States  of  America.  I  speak  of  its  government,  of  its  confederation, 
of  the  peenliarities  of  its  organization  J  for  the  House  will  agree  with  me  that  nothing 
is  more  peculiar  than  Che  foot  of  the  great  power  which  the  separate  States,  both  of  the 
Noith  and  South,  exercise  npon  the  polloy  conrse  of  the  country.  I  will  undertake  to 
say  tjaat  unless  in  a  qnestion  of  ovarwhetming  magnitude  which  wonld  be  able  to 
unite  auy  people,  it  would  be  atterly  hopeless  to  expect  that  all  the  States  of  the 
American  Union  would  join  together  to  support  the  central  government  in  any  plan 
of  aggression  on  England  or  any  other  country  of  Europe.  Besides,  nothJoK  can  be  . 
more  c«rtaiii  than  this,  that  the  government  which  is  now  in  power,  and  the  party 
which  has  eleoted  Mr.  Lincoln  toofBce,  is  a  moral  and  peaceable  party,  which  has  been 
above  all  things  anxious  to  cultivate  the  l>eet  possible  state  of  feeling  with  regard  to 
England.  The  honorable  and  learned  gentleman,  of  all  men,  ought  not  to  entertain 
this  fear  of  the  United  States  aggression,  for  he  is  always  boaetiog  of  his  reailineas  to 
come  into  the  field  himsalf  I  grant  that  it  wonld  be  a  great  necessity  indeed  which 
would  justify  a  conscriptiou  in  calUng  out  the  honorable  and  learned  ceatleman  i  but 
I  say  he  ought  to  consider  well  before  he  spreads  these  alarms  among  Uie  people.  For 
the  soke  of  this  miserable  Jealonsj,  and  tliat  he  may  help  to  break  up  a  iriendly  nstioD, 
he  would  depart  ffom  the  uaagss  of  nations,  and  create  an  everlasting  breach  between 
the  people  of  England  and  the  people  of  the  United  States  of  America.  He  would  do 
more — and  notwithstanding  what  he  has  said  t«-night,  I  may  put  this  as  tpy  strongMt 
argumeut  against  his  case — he  would  throw  the  weight  of  England  into  the  soale  in 
favor  of  the  cause  of  slavery.  With  respect  to  the  law  of  nations,  1  will  not  take 
np  (he  time  of  the  Houae  after  the  careful  argument  of  the  noble  lord  the  member  for 
Hnnting^n;  bnt  I  will  say  that  it  Is  Impossible  for  anybody  to  take  up  a  pamphlet, 
pnblialwd  the  other  day  t^  Mr.  F.  W.  Qibbs,  and  read  it,  without  admiring  tne  style  in 
which  it  was  writteo,  and  beii^  absolutely  ooavinoed  with  respect  to  this  obm,  that 
is,  if  this  be  a  case  in  whioh  precedents  hare  any  efib«t  whatever.  I  want  to  show  the 
honorable  and  learned  gentlunan  that  EnglaDd  ia  not  intereated  in  the  ooniee  he  pro- 
poses we  ehoold  take ;  and  when  I  speak  i^  English  interests,  I  mean  the  eommeroial 
{ntereete,  the  political  interests,  and  the  moial  interests  of  tlie  country.  And  first  with 
regard  to  the  anpply  of  cotton,  in  which  the  noble  lord  the  member  for  Stamford  takes 
such  prodigious  Interest.  I  must  explain  to  the  noble  lord  that  I  know  a  little  abont 
ootton.  I  happen  to  have  been  engaged  iu  that  bnsiness,  not  all  my  life,  for  many  of 
those  who  hear  me  have  seen  me  here  for  twenty  years,  bnt  my  interests  have  been  in 
it,  and  at  this  moment  the  firm  of  which  I  am  a  member  have  several  nulls  which  have 
been  at  a  stand  for  nearly  a  year  owing  to  the  absolute  impossibility  ot  working  undei 
tbe  preaent  condition  of  tbe  supply  of  cotton.  I  live  among  a  people  who  live  by  this 
trade,  and  there  is  no  man  in  England  who  has  a  more  direct  interest  in  it  than  1  have. 
Before  the  war  the  supply  of  ootton  was  delioieut  and  costly,  and  every  year  it  was  becom- 
ing more  costly,  for  lbs  aopply  did  Dot  keep  pace  with  the  demand.  The  point  that  I  am 
going  to  argue  is  this :  I  believe  that  the  war  that  is  now  raging  in  America  is  more  likely 
M  alKiliah  slavery  than  not,  and  morelikdy  to  aboliah'ittliau  any  other  thing  that  can 
be  piopoaedin  tbeworld.  I  regret  very  much  that  the  pride  and  passion  of  men  are 
SDCD  as  to  Justify  me  in  making  such  a  statement.  Tbe  supply  of  ootton  undmrBlaveir 
must  always  be  insecure.  The  House  felt  so  in  past  years ;  for  at  mv  reoommendation 
they  apnointed  a  committee,  and  but  for  a  foolish  minister  they  wonld  have  appointed 
a  speciaJ  commissioQ  to  India  at  my  request,  and  I  feel  the  deepest  regret  that  tneydi 


Is  there  auy  geuUemau  in  this  House  who  will  not  agree  wUh  me  in  thia, 

that  it  would  be  far  better  fill  our  great  Lanoashiie  Industry  that  our  anpply  of  ootton , 
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nnmber  ofiieKroes  engaged  In  fbfi  pTodaction  of  cotton  was  about  one  mtllion,  that  1«, 
aboat  one-foarth  of  the  whole  of  tbe  negroes  tn  the  ilare  Statea.  The  annual  increase 
in  the  nnmlier  of  negroe*  growing  cotton  was  abont  twenty-flve  thounand,  only  two 
and  B  bulf  percent.  It  was  impoeaible  for  theSonthern  States  to  keep  nptbelr  growth 
of  BQgar,  rice,  tobacco,  and  their  ordinary  slave  productions,  and  at  the  same  time  to 
increaee  the  growth  of  cotton  more  than  at  aratecorreepoudingwitb  the  annual  increase 
.  of  uegroee.  Therefore  joo  will  flat!  that  the  quantity  of  cuttoa  grown,  taking  ten 
yean  tocether,  increased  at  the  rate  of  little  more  than  one  handred  thoasand  bales  a 
year.  Hut  that  w^  nothing  like  the  qaantity  which  the  worid  reqalred.  That  snpfdy 
coald  not  be  materiatly  increased,  becanse  theSonth  did  sot  enltirate  more  thau  prob- 
ably one  and  a  half  per  cent,  of  the  laud  which  was  capable  of  cultivation  for  cotton. 
The  great  bulk  of  the  laud  in  the  Southern  States  is  nncuHivated:  ten  thousand  square 
miles  are  employed  in  tbe  cnltivation  of  cotton,  bol  there  are  biz  hundred  thousand 
sqnare  milee,  or  sixty  times  as  mncb  land,  which  are  capable  of  beins  onttivated  for 
cotton.  It  was,  however,  impossible  that  that  land  should  be  so  cnltivated,  brcanse, 
although  you  had  climate  and  sun,  yon  had  not  labor.  The  institution  of  slavery  for- 
bade free-labor  men  in  tbe  North  to  come  to  the  Booth,  and  every  emigrant  that  landed 
in  New  York  from  Enrope  knew  that  the  slave  States  were  no  States  for  him,  and 
therefore  he  went  North  or  West.  Tbe  laws  of  the  United  States,  tbe  sentiments  ot 
Europe  and  tbe  world,  being  against  any  opening  of  the  slave  trade,  the  planters  of  the 
South  were  shnt  up,  and  tbe  annual  increase  in  the  supply  of  cotton  could  advaiMK 
only  in  the  same  proportion  as  the  aanoal  increase  In  the  number  of  their  negrueo. 
There  is  oue  other  point  with  regard  to  that  matter  which  is  worth  mentioning.  Tbe 
boDorable  and  learned  gentleman  tbe  raeiaber  for  Sheffield  will  understand  it,  ^though 
on  some  points  be  seems  to  be  pecnliArly  dark.  If  a  p1ant«r  in  the  southern  States 
-wanted  to  gro,w  one  tbnnsand  bales  of  cotton  a  year  be  would  require  about  two  bon- 
dred  negroes.  Taking  them  at  |500  or  £100  each,  which  is  not  more  than  half  the 
priceofafirst-classfaand,  the  cost  ofthe  two  hnndred  would  be  £20,000.  To  grow  one 
thousand  bales  of  cotton  a  year,  yon  require  not  only  to  get  hold  of  an  estate,  machin- 
ery, tools,  and  other  things  necessary  to  carry  on  the  cotton-growing  business,  but  you 
must  fi[id  a  capital  of  £'20,000  to  buy  the  actual  laborers,  by  whom  tl|e  plantation  is  to 
be  worked ;  and  therefore,  as  every  gentleman  will  see  at  once,  this  great  trade,  to  a 
large  extent,  waa  shut  up  in  the  hands  of  men  who  were  required  to  be  richer  tlian 
would  be  necessary  if  slavery  did  not  exist.  Thus  the  plantation  bosinats,  to  a  large 
extent,  became  a  monopoly,  and  therefore,  even  in  that  direction  the  production  of 
ootton  was  constantly  limited  and  controlled.  I  was  speaking  td  a  gentleman  the 
other  day  irom  Mississippi.  Ibellerenomanin  Americaorln  Euelaud  Is  more  acquainted 
with  the  facts  of  the  case.  He  was  lor  many  yean  senator  ror  the  State  of  Mlsida- 
Bippi.  He  told  me  that  every  one  of  these  facts  was  true;  and  be  said  that  he  had  no 
doubt  whatever  that  In  ten  years  after  freedom  in  the  South,  or  after  freedom  in  oon- 
jnnition  with  the  North,  the  production  of  cotton  would  be  doubled,  and  cotton  wonld 
be  forwarded  to  the  consnmersof  the  world  at  a  much  lees  price  than  we  have  had  it  fi» 
maoy  years  past.  I  shall  turn  for  a  moment  to  the  political  intorest,  to  which  tbe 
honorable  and  leamctd  gentleman  paid  much  more  attention  thau  to  the  oommBTcial 
The  more  I  consider  the  coiiree  of  this  war,  the  more  I  come  to  the  conclusion  th^  it  b 
improbable  in  future  that  the  United  States  will  be  broken  into  separate  repnbliM.  I 
do  not  necessarily  come  to  the  conclusioa  that  the  North  will  conquer  the  Boath.  But 
I  think  tbe  conclusion  to  which  I  am  more  dinpoeed  to  come  now  than  at  any  time  ainoe 
the  breaking  oat  of  the  war  is  this:  that  if  a  separation  should  occur  for  a  time,  atUI 
tbe  interests,  the  sympathies,  the  sentiments,  the  necessities  of  the  whole  continent, 
and  its  ambition  also,  which  seems  to  some  people  to  be  a  necessity,  render  it  highly 
probable  that  the  continent  will  still  be  unlt«a  under  oue  oentral  govemmeat.  1 
may  be  quite  mistaken.  I  do  not  express  that  opinion  with  any  more  Eonfidence 
than  honorable  gentlemen  hare  expressed  theirs  in  favor  of  a  permanent  dlsBoIntlon ; 


but  now,  is  not  this  possible,  that  the  union  may  be  again  formed  on  the  baaSs  of 
the  South  1  There  are  persons  who  think  that  possible.  I  hope  It  is  not,  bat  we 
oauuot  say  that  it  is  absolutely  impossible.     Is  It  not  possible  thai  the  nortJierQ 


Dvemment  might,  be  beat«n  in  their  military  operations  T  Is  tt  not  posrible  that 
uy  their  own  inca[iacity  they  might  be  humiliated  before  their  own  peoidet  And 
is  it  not  even  possible  that  that  party  which  yon  please  to  call  the  peace  party  in 
the  North,  but  which  is  in  no  sense  a  peace  party,  should  unite  with  rhs  Sonth,  and 
that  the  Union  should  be  reconstituted  on  the  basis  of  southern  opinions  and  of  tbe 
•ontberu  social  system  t  Is  it  not  possible,  for  example,  that  tbe  southern  people,  and 
those  in  their  favor,  should  appeal  to  the  Irish  population  of  America  againat  the 
negroes,  between  whom  there  has  been  but  little  sympathy  and  little  respect ;  and  la  It 
not  possible  they  should  appeal  to  the  oommercia!  dMsua  of  the  North,  and  thv  riefa 
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npoD  the  bwis  of  the  Sontb  i*tber  than  tliat  dlsnoioi),  vfaich  many  memben  of  tUs 
HoQwlook  apon  nitb  aomach  apparent  satisfoctioo  1  Ifthatsliould  ever  take  place — 
bnt  i  beliiiTe,  with  my  honoTable  Mead  below  me,  (Mr.  W.  £.  Foreter,)  ia  the  moral 
soTemment  of  the  world,  and  therefore  I  cannot  believe  that  it  will  taJte  place — bat 
if  it  wete  to  take  place,  with  their  Kieat  anniw,  and  with  their  ereat  aavy,  and  their 
aimoBt  unlimited  poner,  the;  mi^ht  offer  to  drive  Englaad  ont  of  Cauada,  Fraace  oat 
of  Heiion,  aad  whatever  nations  are  interested  in  them  oat  of  the  islsnda  of  the  Weai 
Indies ;  and  you  might  thou  have  a  great  state  built  upon  slaver;  and  war,  instead  of 
that  free  state  to  which  I  look,  bnili  up  upon  an  educated  people,  npou  general  freedom. 


and  upOD  morality  in  governmeat.  J{ow  there  is  one  more  point  to  which  the  bouoi- 
able  and  learned  gentleman  will  forgive  me  if  I  allude ;  he  does  nut  appear  to  me  to 
tbink  it  of  great  importance,  and  that  is,  the  morality  of  this  question.    The  right  hon- 


teferred  to  tbe  carnage  which  is  occasioned  by  this  lamentable  strife.    Well,  carnage,  I 

Sresonie,  ie  the  accompaniment  of  all  war.  Tvro  years  ago  the  press  of  London  made 
lemselves  merry,  if  I  may  nte  such  a  Utai  of  the  newspapers,  at  the  battles  of  the 
United  States,  in  which  nobody  was  killed,  and  fetf  were  hnrt.  There  was  a  time 
when  1  stood  up  in  this  House  and  painted  out  the  horrors  of  jvar.  There  was  a  war 
vaged  by  this  country  in  the  Crimea ;  and  the  Chancellor  of  the  Exchequer,  as  with 
an  uneasy  conscience,  is  constantly  striving  to  defend  that  struggle.  That  war,  for  it 
lasted  about  the  same  time  that  the  Amerioan  war  has  laste^at  least  dentruyed  as 
many  livee  as  are  estimated  to  have  been  destroyed  in  the  Uuited  States.  My  honor- 
able friend,  the  member  fur  Dundee,  who,  I  think,  is  not  in  the  House,  made  a  speech 
in  Scotland  some  time  last  year,  in  which  he  gave  the  unmbers  which  were  lost  by 
Biiusia  in  that  war.  An  honorable  friend  near  me  observes  that  some  people  do  not 
xeokon  the  Bassiana  for  anything.  I  say,  tliat  if  yon  will  add  the  Bnssians  to  the 
English,  and  tbe  two  to  the  French,  and  the  three  to  the  Sardiniana,  and  the  four  to  the 
Tu^B,  that,  more  Uvea  were  lost  in  the  invasion  of  tbe  Crimea,  in  the  two  years  that  it 
lasted,  than  have  been  loaC  now  in  the  American  war.  That  is  no  defense  uf  the  carnage 
of  the  American  war  at  all ;  bat  let  honorable  gentlemen  bear  in  mind  that  when  I 
protested  against  the  carnage  in  the  Crimea,  for  an  ot^Ject  which  few  ooald  comprehend 
and  nobody  could  fairly  explain,  I  was  told  that  I  was  actuated  by  a  morbid  seutimen- 
t«lity.  Well,  if  I  waa  oonverted,  and  if  I  view  the  mortality  In  war  with  lass  borroi 
than  I  did  then,  it  must  be  attributed  to  the  argnmenta  of  honorable  gentlemen  oppo- 
site, and  from  the  treaanry  bench ;  but  the  fact  is  that  I  view  this  carnage  juet  as  I 
viewed  t^at,  with  only  this  difference,  that  while  oni  soldiers  perished  three  tbonsand 
miles  from  home  in  a  worthless  and  indefensible  cause,  these  men — the  aoldieis  of  the 
United  Btatea — are  on  their  own  aoll,  and  every  man  of  them  knows  for  what  he 
enlisted,  and  for  what  end  he  is  to  fight.  Kow,  1  will  ask  the  right  honorable  gentle- 
man the  Chancellor  of  the  Excheqner,  and  those  who  are  of  opinion  with  him  on  this 
question  of  slaughter  in  the  Amencan  war — a  slaughter  which  I  hope  there  ia  no  hon- 
orable member  here  and  no  person  out  of  this  House  that  does  not  in  his  calm  moments 


look  upon  with  grief  and  horror— to  consider  what  was  the  state  of  things  before  tlie 

-ar.    It  wastliir    "— "--'-—  •'■-■-  -'  '---'-  -^ -■-.- 

_ed  and  fifty  thi. _ _ .   _      _. ....         .._     ...... 

of  slavery— bom  to  tbe  liability  by  lavr,  and  by  custom,  and  by  the  devilish  cupidity 


__ .    _       .ts  tliis— that  every  year  iu  the  slave  Stjitoa  of  America .  _  _  .    .  _  .  _ 

dred  and  fifty  thousand  children  born  into  the  world — horn  with  the  badge  and  doom 

'    '  —bom  to  tbe  liability  by  lavr,  and  by  custom,  and  by  the  devilish  cupidity 

jo  the  laeb,  and  to  the  chain,  and  to  tAe  branding-iron,  and  to  be  taken  from 

their  families  and  carried  they  knew  not  where,  1  want  to  know  whether  yon  feel  as 
I  feel  upon  this  question.  Wlien  I  can  get  down  to  my  home  from  this  House,  I  find 
half  a  dozen  little  children  playing  nl>on  my  hearth.  How  niauy  members  are 
there  wbo  can  say  wiUi  me  that  the  most  innocent,  tbe  most  pure,  the  moat  holy  Joy, 
which  in  their  past  yeara  they  have  felt,  or  in  their  futnte  years  they  have  hoped  for, 
has  not  arisen  from  coutoct  and  association  with  oni  precious  children  f  Well,  then,  if 
that  be  so— if  when  thehandof  death  takeaone  of  these  Bowers  from  our  dwelling,  our 
heart  ia  overwhelmed  with  sorrow,  and  onr  honaehold  is  covered  with  gloom— what 
would  it  be  if  onr  children  were  brought  up  to  this  infernal  svstem — one  linndred  and 
fifty  thousand  evei?  year  brought  into  the  world  in  these  ^ave  States,  among  fheee 
"gentlemen,"  among  this  chivalry,  among  these  men  that  we  can  make  our  friends  I 
Do  yon  forget  the  thousand-fold  griefs  and  the  oonntlese  agonies  which  belonged  to 
the  silent  conflict  which  alavery  wased  with  hnmon  rights  Mfore  the  war  began  1  It 
is  all  very  well  for  the  honorable  and  learned  gentleman  to  tell  me,  to  tell  thia  House — be 
will  not  tell  the  ooantiy  with  any  satislootlon  to  it — that  slavery,  after  all,  ts  not  so  bad  a 
thing.  The  brother  of  my  honorable  friend,  the  niemt»er  for  Sontb  Durham,  told  me 
tiiat  in  North  Carolina  he  himself  saw  a  woman  whose  every  child,  ten  in  number,  had 
been  sold  when  they  grew  up  to  that  age  at  which  they  would  fetoh  a  price  to  thefr 
master.  I  have  uot  heard  a  word  lo-nlght  of  another  question — I  mean  the  proclama- 
tion of  the  President  of  the  Uuited  StatM.  The  honorable  and  learned  gentleman 
^oke  somewhere  in  the  country,  and  he  bad  not  tbe  magnanimity  to  abstain  fh>m  a 
statement  which  I  waa  going  ta  say  be  niiut  have  known  bad  no  real  waigbt.  ,f  ^QW 
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make  all  allawaiice  for  ttie  pssaion,  and  I  tbb  going  to  My  the  malica — bnt  I  will  saj 
tiie  tU-nlll  of  the  bonorable  and  learned  Kenttenmn ;  bnt  I  make  no  aDowanoc  for  hu 
ignorance.  I  make  no  allotrance  for  that,  DecaoBo  if  he  ia  ignorant,  it  ia  bin  own  fanlt, 
for  God  bae  given  bita  an  inCellect  which  ought  ta  keep  Uim  fh>ia  i);norance  on  a  qnm- 
tion  of  this  magnitade.  1  now  take  that  proclamation.  What  do  yoa  propose  to  do  t 
YoD  propose  by  your  re«olntion  to  help  the  Snath,  if  pOMible,  to  gain  and  susUtn  ito 
independence.  Nobody  donbta  that.  The  honorable  and  learned  gentleman  will  not 
deny  it.  Bnt  what  becomea  of  the  proclamation  T  I  ahonld  like  to  aak  any  lawy«'  in 
what  light  we  gf»Qd  as  regards  that  proclamation  I  To  as  there  is  only  one  conntry 
in  what  was  called  the  United  States— there  is  only  one  President — there  is  only  one 
general  leKisIatnre — there  is  only  one  law ;  and  if  that  proclamation  be  lawful  any- 
where—[Mr.  Roebuck ;  "  Hearl "]— we  are  not  in  a  condition  to  deny  its  legality,  becanse 
at  present  we  know  no  President  Davis,  nor  do  we  know  the  men  who  are  about  him. 
We  faftve  our  coqhuIb  in  the  Soatb,  but  recognizing  only  one  logisUture,  one  President, 
one  law.  So  lav  as  we  ore  concerned,  that  proclamation  is  a  legal  and  effective  docn- 
ment.  I  want  to  know— I  want  to  ask  yon,  the  Hoaee  of  Commons,  whether  yon  can 
torn  back  to  your  own  procei^dlngR  in  1834,  and  trace  the  praisee  which  have  been  lar- 
ifihed  upon  you  for  thirty  years  by  the  great  and  good  raen  of  other  conntriea — and 
whether  after  what  you  did  at  that  time,  yon  believe  that  yon  will  meet  the  viewn  of 
Uie  thoughtful,  moral,  and  roligiouB  people  of  England,  when  you  propose  to  remit  to 
slavery  three  million  of  negroes  in  the  Southern  States,  who,  in  our  vieiv,  and  rogard- 
ing  the  proclamation  of  the  Prenident  of  the  United  States  m  a  legal  doeumenl,  are 
□ertairtly  and  to  all  intents  and  purposes  now  legally  free  T  ["  Oh !"]  The  honorablA 
and  learned  gentleman  may  say  "  Oh,"  and  shake  his  head  liehtly,  and  langh  at  thia. 
Be  \iaa  managed  to  get  rid  of  those  feeling  under  which  all  men,  black  and  white, 
bless  the  gift  of  freedom.  He  has  talked  of  the  cant  and  hypocrisy  of  the  men  wlio 
hare  pleaded  for  the  negro.  Was  Wilbeiforce,  was  Clarkson,  was  Buxton — I  might 
mn  over  the  whole  list— were  these  men  hypocrites,  and  had  they  nothing  about 
them  but  cantf  1  could  state  something  about  the  family  of  my  honorable  fiiend 
below  me,  (Mr.  Forster,)  which  1  almost  iear  to  stnte  in  his  presence,  bnt  bis  revered 
filther — a  man  unsurpassed  in  character — not  equaled  by  many  in  intellect,  and  ap- 
proached by  few  tu  service,  laid  down  his  life  in  a  slave  state  in  America,  while  carry- 
ing to  the  governors  and  legislatures  of  every  slave  State  the  protest  of  himself  and 
his  sect  against  the  enormity  of  that  odious  system.  In  conclusion,  sir,  I  have  only 
this  to  nay,  that  I  wish  to  take  of  this  iqneetion  a  generous  view — a  view,  I  say,  gen- 
erous with  regard  to  the  people  with  whom  we  are  in  amity,  whose  minister  we  reoeiTe 
here,  and  wlio  receive  our  minister  in  Washington.  We  see  that  the  government  of 
the  United  States  bos  fur  two  years  past  been  contending  for  its  life,  and  we  know  that 
it  is  contending  necessarily  for  human  freedom.  That  govemmeiit  affords  the  remai^- 
able  example — offered  probably  for  the  first  time  in  the  histury  of  the  world  of  a  great 
government  comiuj;  forward  as  tlie  organised  defender  of  law,  freedom,  and  equality. 
L"Oh!"  and  cheers.]  Surely  honorable  gentlemen  opposite  esnnot  be  so  ill-informed 
as  to  say  that  the  revolt  of  the  southern  States  is  in  favor  of  frpi>iIom  and  equality. 
In  Europe  often,  and  in  some  parts  of  America,  when  there  has  liKoa  insurrectioii,  it 
has  been  of  the  sutFering  generally  against  the  oppressor,  and  rarely  has  it  been  found, 
and  not  more  commonly  in  our  history  than  in  the  history  of  any  other  conntry,  that 
the  government  has  stepped  forward  as  the  organized  defender  of  freedom — of  the  wide 
and  general  freedom  of  those  under  their  rule.  With  snch  a  government,  in  such  a 
contest,  with  such  a  foe,  the  honorable  and  learned  gentleman,  the  member  for  Shef- 
field, who  professes  to  be  more  an  Englishman  than  most  Englishmen,  asks  as  to  tbTDW 
int«  the  scale  against  them  the  weight  of  the  hostility  of  England.  I  have  not  said  % 
word  with  regard  to  what  may  happen  to  England  if  we  go  into  war  with  the  United 
States,  It  wUl  be  a  war  on  the  ocean — every  ship  that  belongs  t«  tbe  two  nations  will, 
as  far  as  possible,  be  swept  from  the  seas;  bnt  when  the  troubles  in  America  are  over — 
be  they  ended  by  restoration  of  tbe  Union  or  by  separation — that  ^eat  and  free  people, 
the  most  instructed  in  the  world~[Luad  cries  of  "No!"] — there  is  not  an  American  t« 
be  fonnd  in  tbe  New  England  States  who  cannot  read  and  write,  and  there  ore  aot 
more  than  three  men  in  a  hundred  in  the  whole  northern  States  who  cannot  read  and 
witte-~and  those  who  cannot  react  and  write  are  those  who  have  recently  come  from 
Europe— I  say  the  most  instructed  people  in  the  world,  and  the  most  wealthy — if  yon 
take  the  distribution  of  wealth  among  tbe  whole  people — will  have  left  in  tbeir  hearts 
a  wound  which  probably  a  century  may  not  heal,  and  the  posterity  of  some  of  those 
who  now  hear  my  voice  may  look  bock  with  amazement,  and  I  will  say  nith  lamenta- 
tion, at  the  course  which  was  taken  by  tbe  honorable  and  learned  gentleman,  and  by 
such  honorable  members  as  may  choose  to  follow  his  leading.  [''No,  no."]  I  suppose 
the  honorable  gentlemen  who  can  cry  "  No,"  will  admit  that  we  sometimes  suffer  from 
some  errors  of  our  ancestors.  There  are  few  persons  who  will  not  admit  tliat  if  their 
fathers  had  been  wiser,  their  children  would  have  been  happier.  Sir,  we  know  Ae 
cause  of  this  revolt,  ita  purposes,  and  Ha  aims.  Those  who  made  it  have  not  left  us  in 
dadutoss  respecting  their  intentions — but  what  it  is  to  oooomplish  is  still  hidden  from 
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onr  right,  and  I  «ill  abatftin  now,  u  I  have  alwkrs  abstained  with  regard  to  It,  from 
predioUng  what  ia  ta  come.  I  know  what  I  hope  for— and  what  I  shall  retoice  In — bat 
i  know  nothing  of  the  fbtare  that  will  enable  me  to  express  a  confldeDt  opinion. 
Whether  it  wiirzive  lieedom  to  the  race,  which,  for  generationa  past,  white  men  have 
teampled  ia  the  dast,  and  whether  it  will  pnrify  a  nation  steeped  in  crimn  in  coaneo- 
tioo  with  ite  condact  to  that  raoe,  1b  known  only  to  the  Supreme.  Id  his  hands  are 
alike  the  breath  of  men  and  the  life  of  etat««.  I  am  willing  to  commit  to  him  tbe  i«aae 
of  this  dread  contest;  bat  I  implore  uf  hlin,  and  I  beseeoh  this  Honse,  that  my  country 
ma;  lift  nor  baud  nor  voice  in  aid  of  the  most  BtnpendooB  act  of  guilt  that  history  has 
rroorded  in  the  annals  of  maakind. 

Mr.  Pbrct  Wvnvium  believed  there  were  thooMinds  of  men  in  the  Northern  Stat«e 
who  would  ))e  glad  to  hear  a  TOie«  from  Europe  calling  npon  them  to  acknowledge 
the  independence  of  the  Sontli.  They  knew  tbcy  were  engaged  in  a  hopeless  contest, 
and  they  had  no  wish,  like  so  many  of  their  cointrymen,  t«  pnrsne  an  unholy  war  for 
tile  sake  of  pecuniary  gain.    He  concluded  by  moTins  the  adjournment'  of  the  debate. 

[Here  there  were  loud  and  general  cries  for  "Mr.  Lindsay."  The  honorable  member 
roat  flora  bis  seat,  but  sat  down  without  addresBiug  the  Honse.] 

BiR  Qbohqb  GiBET.  If  the  honorable  member  for  Snnderland  (Hr,  Lindsay)  wishes  to 
addraas  the  Eouae,  I  should  be  sorry  to  interfere  with  him,  ana  I  think  we  may  so  on 
for  an  honr  longer.  However,  as  there  is  a  motion  for  tbe  a^joamment  of  tbe  debate, 
I  may  take  thin  opportuuity  of  giving  an  answer  to  tbe  question  so  pointedly  pat  by 
the  noble  lord,  the  member  for  Stamford,  (Lord  Robert  Cecil.)  I  shall  say  nothing  as 
to  the  extraordinary  fact  of  a  member  of  ttiis  Hoase  charging  himself,  after  personal 
eommnnication  witn  a  foreign  sovereign,  with  the  duty  of  explaining,  in  his  place,  the 
views  and  intentions  of  that  sovereign  relative  to  a  public  question  of  sreal  interest 
and  importance.  But  the  honorable  and  learned  member  for  Sheffield  (Mr.  Roeback) 
has  done  more  than  that — be  has  made  himaelf  the  channel  of  conveying  to  this  Honse 
the  complaint  of  a  foreign  sovereigii  against  the  government  of  his  own  country,  charg- 
ing Its  with  a  breach  of  courtesy  in  connection  with  communications  alleged  to  have 
passed  between  the  French  government  and  ourselves.  The  noble  lord,  the  member 
fin'  Btamfbrd,  attached  more  importance  to  the  statement  of  the  hononiblc  and  learned 
member  than  the  rest  of  the  House  seemed  disposed  to  do,  and  complained  that  na 
explicit  answer  had  been  given  to  it,  trusting  that  before  the  debate  closed  to-iiiEbt 
the  government  would  make  some  more  satisfactory  explanation.  I  am  utterly  unable 
to  give  any  explanation  whatever  of  the  extraordinary  statement  of  the  honorable  ^nd 
learned  membur  for  Sheffield.  All  I  can  say  is,  that  what  be  has  stated  is  at  variauoe 
with  the  information  which  her  Majesty's  government  possesses  and  with  the  oommani- 
cations  they  have  received  from  the  government  of  France.  The  noble  lord  complains 
that  information  on  the  subject  has  been  withheld  from  Parliament.  It  will  be  recol- 
lected that  tliiB  evening,  in  reply  to  a  question  from  tbe  honorable  member  for  Brad- 
ibrd,  tbe  under  secretary  for  foreign  a&alrs  stated  that  no  commooication,  meaning,  of 
oonrse,  no  recent  communication,  not  referring  t«  what  took  place  last  year,  had  been 
received  by  the  government  of  France  from  herM^esty's  government,  proposing  either 
mediation  with  regard  to  the  war  in  America  or  recognitlou  of  tbe  Soatbem  States. 
Since  that  statement  was  made  to  the  House,  it  has  come  to  the  knowledge  of  many 
memtwrs  that  it  has  been  stated  elsewhere  that  this  afternoon,  just  before  the  meeting 
of  tbe  House,  Baron  Gros  waited  npon  Lord  Russell,  and  informsd  him  that  he  had  n<n 
been  Instrncted  to  make  any  such  eommnnication  to  her  M^esty's  government  as  that 
which  has  1)eea  spoken  of.  My  honorable  friend  did  not  know  of  that  circumstanoe 
when  he  answered  the  question  this  evening.  So  far  fi^m  withholding  auy  information 
from  the  House,  he  stated,  upon  the  authority  of  Earl  Bussell,  that  no  such  communi- 
cation bod  been  I'eceived  from  the  Emperor  of  the  Freucli.  I  can  only  say  that  I  am 
utterly  unable  to  explain  the  discrepancy  between  tbe  honorable  and  learned  member 
for  Sheffield's  statement,  and  the  fact  that  her  M^esty's  government  received  no  such 
coomiuuication.  It  has  been  stated  that  the  communication  which  was  well  known  to 
have  been  made  last  year  to  her  M^esty's  goverament  on  the  part  of  the  Emperor  of 
the  French,  proposing  a  mediation  between  the  contending  parties  in  America,  was 
transmitted  by  Earl  KusssU  to  Lord  Lyons,  and  by  Lord  Lyons  handed  to  Mr.  Seward, 
by  which  means  Mr.  Seward  received  information  which  would  otherwise  have  been 
withheld  from  him  respecting  the  Emperor's  proposal  to  her  M^esty's  government. 
Now,  I  know  that  no  secret  was  made  at  tbe  time  tbat  snch  a  proposal  liad  been 
made  by  the  Emperor  of  the  French  to  her  Majesty's  government.  It  was  announced 
hv  the  newspapers  that  that  dispatch  had  been  taken  into  consideration  by  her 
M^eety's  government,  and  answered  in  terms  of  the  ooortesy  of  which  I  am  sore  the 
Emperor  of  the  French  had  no  reason  to  complain— and  never  has  complained.  I 
have  no  donbt  that  that  correspondence,  tbat  dispatch  in  fact,  was  commnnicated  by 
Earl  RuBseU  to  Lord  Lyons  in  order  that,  representing  this  country  as.  ho  did  at  Wash- 
ington, he  might  know  what  was  going  on  in  Europe  npon  a  matter  in  which  this 
country  was  concerned.  So  far  from  a  secret  eiisiing  in  regard  to  that  dispatch,  even 
before  Pailiament  met  that  corxeepondenoe  was  laid  on  the  table  of  tbe  House.    It 
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iru  published  in  the  newspapen  and- afterward  laid  before  Parliamaat,  and  tltwef«ra 
H  is  preposterons  to  talk  now  of  any  secrecy  in  connectioD  with  it.  I  niast  BBf  tlntt 
Lonl  LyoDi  is  inuapable  of  the  conduct  which  has  been  impnted  to  him.  He  is  lieJd 
in  high  eateem  by  tne  gof  emment  of  the  United  Stat«e,  to  w&ich  he  ia  acocredit^d,  and  I 
am  anre  that  in  none  of  his  aofs  would  he  be  gnilty  of  anything  approaiching  to  m 
breach  of  confidence  toward  the  goTemment  of  France  or  any  other  forsini  coonby. 
Lord  Kobert  Cecil  explained  that  ne  had  no  iutentiOn  of  imputing  to  Lora  Lyons  any 
aot  contrary  to  his  official  dnty.  He  hod  only  repeated  the  atatoment  made  eailieri> 
tiie  evening  by  the  honorable  and  learned  member  for  Sheffield.  Whatever  Lord  Lyons 
might  have  done  was  no  donbt  done  in  strict  conformity  with  the  ordera  he  lud 
received  from  the  foreign  offioe  |  and  any  imputation  of  a  breaoh  of  the  mtteote  eordiati 
mnat  lie  at  the  door,  not  of  Ixird  Lyons,  bnt  of  tjie  fondgn  minister  who  instrncted  him. 

Hr.  Nbwdeoate  said  he  had  on  a  previous  oocaaion  direotod  the  attention  of  tlu 
Honae  to  tbe  ill  effects  of  nnantborize^  diplomacy.  They  all  remembered  the  depnta- 
tiou  to  St.  Peterabu^.  The  represeutations  of  that  deputation  misled  tbe  Emperor 
Nicholas,  and  prodaoM  the  calamities  of  tbe  Crimean  war.  What  were  they  to  thisk 
of  tbe  conduct  of  the  honorable  and  learned  membec  for  filieffleld  T  He  went  to  Paria, 
and,  on  his  own  aatfa<«itti,  negotiat«d  with  tbe  Emperor  of  tbe  Frenob ;  and  now  he 
made  a  motion  iu  that  Hoose,  based  upon  tbe  conversation  which  be  had  with  tlw 
Emperor.  The  people  of  this  country,  most  assnredlf,  would  not  be  satisfied  if  the 
Boose  approved  a  motion  which  bad  been  placed  on  tbe  Joumala  of  the  Honee  at  the 
instance  of  a  foreign  potentate.  Moreover,  beyond  doubt,  each  a  reaolution,  sapported  by 
•nob  a  speech  as  that  with  which  it  bad  been  introduced,  would  give  universal  olfenae  in 
America.  Having  himself  been  in  the  United  States,  and  still  remembering  the  frienl- 
Bbip  there  manifested  toward  him,  and  his  acquaintance  with  ADierioana.  he  was  pei- 
fectiy  conUdent  that  If  anyihiug  was  mure  oalcnlated  to  defeat  tbe  objeot  tbey  all 
desired — the  mainteoance  of  peaceful  relations  and  restoration  of  peace  in  America — it 
was  this  motion  and  fhe  speech  of  the  honorable  member  fbr  Sheffield.  Ha  (Hi. 
Newdegate)  should  feel  it  his  duty  to  vote  agaiunt  the  motion. 

LORIt  BoBEBT  HoNTAOU  asked  when  it  would  be  convenient  to  resume  the  debate. 

Hot  Qkorgb  Orbt.  It  1b  fbr  the  honorable  and  learned  member  for  Sheffield  to 
answer  that  question. 

Hr.  BoKBUCK.  On  Thursday  next,  upon  the  motion  for  going  into  oiMnmittrm  of 
•apply. 

Debate  a^onmed  until  to-morrow. 


D,j.,.db,Googlc 
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DEBATE  nr  THE  HOUSE  OP  COMMONS  OF  JULY  IS,  1863,  OH 

THE  SUBJECT  OP  THE  "EECOGNITION  OF  THE 

SODTHEKN  CONFEDEEACY." 

[PniB  Btamii'*  TttOtitmaiarj  Debatea,  tiL  11%  pp.  Wl-tn.] 

Hocsa  OF  CoMMOKB,  JWy  13,  1863. 
UNTTED  STATKB— uooavrnOM  OT  tv*  aoorsMtat  oohfuhquuCT. 
Ordtr  ferrtmfmiiig  aHfottmtd  itb»l«  Sitekarfti, 
On  order  for  leanmlng  a^Joontad  d«b«te  om  kmandment  propoMd  to  qnwtjan,  [Jnim 


Hr.  SoEBUCK.  Sir,  I  itee  for  tha  pupoM  of  moving  tiuA  tMa  order  b«  dow  iMid,  in 
order  tbAt  it  dm;  be  diacbannd.  Sir,  1  brooftlit  forvrwd  the  motion  onder  the  feeling 
Uut  I  WM  About  to  uHl  the  Houm  to  talie  a  step  wblch  would  be  Ukely  to  pnt  an  ena 
to  the  tenlble  earoage  now  going  on  in  North  America,  and  wbioh  would  alao  be  of 
infinite  advanta^  to  the  Mmm^dal  interMla  of  Qreot  Britain,  For  making  this 
motion  I  have  been  Bnbjeoted  to  much  obloqay.  That  obloquy  came  from  a  verj- 
noi^  and  not  very  wise  patty,  and  I  most  Bay,  air,  that  my  preaeot  deteTnination  baa 
not  been  infloeuoed  thereby.  The  noble  lord  at  the  head  of  the  govemment,  bowevM, 
baa  stated  that  the  oontinnanee  of  the  debate  wonld  be  an  impediment  in  the  way  of 
tiie  good  government  of  the  coonti;  and  its  ioteieats.  Feeling  that  leswet  whien  la 
dne  to  the  noble  lord's  belief  and  wiabea,  I  hare  indnced  my  hoaoiable  frieitd  oppoaite 


is  own  desire  in  the  matter.  When  tbe  noble  lord  sat  down  oi 
tiiday  loa^  be  ud  I  were  Besftotly,  m  at  least  very  nearly  satisfied  with  what  the 
noble  lord  had  stated ;  and  if  nothing  more  had  been  lyd,  there  wonld  have  been  U 
end  of  the  matter.  But,  sir,  offleial  airogaaee  la  a  plant  of  porteotoosly  i«i4d  growth. 
The  honorable  gentleman  ue  nnder  seoretaiy  for  foreign  al^ra  lias  thonght  flt  t« 
bring  a  oharze  antinat  my  honi^able  friend  which  he  belleTad  his  honor  called  on  him 
to  answer,  A  lime  oool  reflection  tanght  him  that  imdanatioas  like  these,  coming  from  a 
qoartei  snob  aa  thia,  did  not  need  to  be  rwaided.  My  honorable  friend  then  filt  that 
the  oonaiderationB  snbmittad  by  the  noble  lord  at  the  head  of  the  goveniment  were  io 

Kve  that  be  ought  not  to  gire  wav  to  any  feeling  on  bis  own  part  of  woouded  pride,  aa 
ay  oall  it,  andeoleW  to  n^ard  the  interest  of  his  oountry,  as  pointed  oat  by  the  noble 
km).  And  now,  sir,  when  the  matter  is  abont  to  pass  entirely  from  my  euitrol  and  my 
deSiUnga  with  it,  tbwe  ta  one  observation  I  would  make  to  the  nobis  lord.  He  baa  at 
the  pnaent  moment  the  greatest  n^ionaibility  on  hla  dionklere.  It  ha*  be»  aaid  that 
the  time  has  not  yet  come  for  the  eonsidention  of  this  qoeetloa.  I  haTa  yielded  to 
that  aaggestJon,  bnt  let  the  noble  knd  bear  in  mind  that  tneie  are  two  dangtos  beA«e 
ns  which  the  eoTamnMut  and  the  oonn^  wUl  bava  to  meet.  There  is  the  possibUit; 
a  soathem  ba^s,  and  tbece  is  the  poaslbUity  ot 

»  Bonth  by  the  Emperor  of  the  Frenoh  alone. 

These  are  two  great  dangers  for  England.  The  noble  bwd  will,  I  have  bo  denbt,  with 
his  long  ezper&iae,  folly  Jostify  the  eonfldenoe  of  the  people  in  his  oonsideration  of 
these  two  great  qnestions.  I  leaTe  them,  idi,  wltbont  hesitation  in  his  bands,  thonsh 
I  mnat  aay  Uiat  my  own  feelings  He  against  the  witlidrawat  of  this  snbjeet  «t  the 
present  time  ftom  uie  oonslderatiau  of  t&e  Honse.  England  and  English  iatca«ata,  it 
seema  to  me,  demand  the  decision  of  the  Hooee,  and  it  u  «aly  under  a  feeling  of  great 
reaneot  for  Ihe  noUe  Irad  that  I  now  withdraw  my  motion. 

fioved, 

"That  the  ordcor  for  resnmiiiK  the  adJoamed  debate  on  amendmont  proposed  to 
qoestion  [30th  Jnne]  be  read,  in  order  to  ila  being  diacharged." 

Mr.  Ljkdsay.  Sir,  I  wish  to  aay  only  a  few  worda.  There  aeems  to  have  been  soma 
givat  misnnderstanding  on  Uila  qoeation.    lite  motion  now  to  be  withdrawn  ia  to  the 


u  to  Kr.  Saward,  Jqly  1^  IStS,  (f«.^Y.a^I,^«||. 
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efieot  thftt  the  House  ioviteg  her  ADtJesty  to  enter  into  aegotistioiu  with  other  poweiw 
for  tbe  reco^itioD  of  the  Southern  Stateii  of  North  Aniarico.  That  motion  stood  on 
the  paper  for  about  ux  weeks.  I  heard  a  nimor  ten  daiya  or  so  before  the  motion  was 
to  come  on,  that  the  Emperor  of  the  French  had  changed  hia  mind  in  re^^ord  to  th» 
expediency  111' then  reoogniiinfF  the  South.  How  thatnuuororif^atedlknownot,  bntit 
WM  very  K^Dti-al.  I  did  not,  taowerer,  pay  «ny  attention  to  it.  My  honorable  friend 
also  heard  a  similar  rumor,  and  wrot«  me  a  note  asking  me  to  ascertain,  if  I  could, 
what  truth  there  was  in  it ;  because,  aa  be  said,  it  was  very  important  that  he  ahonld 
know,  lest  when  he  brought  forward  hie  motion,  some  membor  of  the  government 
ahoald  rise  and  ask,  "  What  is  the  good  of  this  motion  when  one  of  the  chief  powers 
is  not  prepared  to  Join  in  the  recognition  of  the  8unth  f  My  honorable  friend  added, 
that  he  would  like,  if  he  could,  to  see  the  Emperor  and  learn  the  &ct  from  himself.  I 
wrote  on  the  aul^ect  to  a  friend  in  Faris  witboat  any  idea  that  my  letter  and  its  inclo 
anre  would  reach  the  Emperor.  The  letter,  however,  did  get  to  bis  Hiyeet;;  and  I 
received  an  answer  stating  that  I  might  give  an  unqualided  ooDtndiction  to  the  rumor, 
the  Emperor  adding,  "I  have  not  changed  my  mind  as  to  the  desliabiltty  of  recog- 
nising the  South,  and  I  shall  be  glad  to  see  Mr.  Lindsay  and  Mr.  Boebnck  on  tbe 
subject  should  they  visit  Paris."  I  handed  that  note  to  my  honorable  and  learned 
friend,  telling  him  that  he  could  read  it  in  the  course  of  the  debate  if  the  rumor  were 
referred  loin  the  House.  My  honorable  andleamed  friend,  however,  thought  that  the 
note  would  not  be  sufficient.  "  I  should  like,"  he  said,  "  to  ascertain  the  foot  for 
myself;"  adding,  "  the  House  will  believe  me."  That  was  upon  the  19tb  of  Jose.  I 
replied  that  in  my  opinion  the  note  would  be  enongb,  and  that  the  House  woald 
believe  it  had  come  from  an  authoritative  source ;  but  the  honorable  and  learned  geit' 
tleman  still  persisted  in  his  desire  to  go  to  Paris.  I  must  say,  oonildering  tbe  ugb 
aathority  through  whom  the  contradiction  was  received,  I  bad  no  wish  to  trouble  the 
Emperor ;  but  as  my  honorable  and  learned  friend  was  anzioua  to  learn  bis  intenUon 
from  his  Mi^esty  himself,  as  he  thought  it  important  for  the  success  of  his  motion  Uiat 
be  should  do  so,  and  as  I  shared  the  anxiety  to  see  this  motion  carried,  I  accompanied 
my  honorable  friend,  at  great  incouvenience,  to  Paris.  An  andlenoe  was  at  onoa 
granted  to  us ;  but  I  presume  the  House  does  not  for  a  moment  snppose  that  I  wtmld 
make  public,  beyond  what  is,  ander  the  circumstances,  utterly  teqairite,  uiy  ctmTai- 
sation  which  the  Emperor  of  the  French  has  been  pleased  to  hold  with  me,  either  at  that 
interview  or  at  any  other,  withonthlBapecial  permiaaion.  Alter  what  baa  taken  place,  I 
may  tbereforemerelystate  that  during  the  conversation,  wbioblaatedaconsiderable  time, 
my  honorable  and  leHmed  friend pointedoat  to  the  Emperortheimportanoeof  havinijit 
clearly  understood  that  if  it  should  be  the  pleasure  of  her  Hqiety  to  negotiate  witb 
him  on  tbe  subject  of  the  recognition  of  tbe  Southern  Statea,  he  wonlit  be  prepared  to 
eater  into  that  negotiation,  and  my  honorable  and  learned  friend  aaked  that  be  inifcbt 
be  permitted  to  make  a  statement  in  the  House  to  that  effect.  Hia  M^esty  replied, 
"Take  any  means  yon  think  proper  to  let  it  be  known  that  I  am  prepared  to  negotiate, 
and  that  there  is  no  truth  in  the  rumor  prevalent  in  England  in  regard  to  any  change 
of  my  views  on  this  queation."  Alt  the  Emperor  meant,  as  far  as  I  understood  Um, 
was,  that  if  the  House  of  Commons  should  pray  her  Majesty  to  addreea  him  on  the 
snbjeet  of  tbe  recognition  of  the  Soothern  Statee,  he  would  oe  only  too  happy  to  enter 
into  negotiations  with  that  object,  beLieving,  as  be  did,  that  if  tbe  great  powers  tbou^t 
it  advisable  to  recognize  the  southern  confederacy,  the  moral  enect  would  be  snob  as 
to  stay  the  terrible  carnage  now  going  on  in  America.  That  Is  the  sabstanoe  of  what 
took  place.  So  far  us  I  am  concerned,  I  was  quite  satisfied  with  the  statement  of  the 
noble  lord  at  the  head  of  the  government  on  Friday  evening,  although,  as  tbe  House  is 
aware,  the  course  pursued  by  my  honorable  and  learned  friend  baa  been  the  suhject  of 
much  comment  in  the  public  presa,  and  I  have  ahared  with  him  the  obloqay.  We  are 
all  exposed  to  remarks  of  that  kind ;  and  though  we  feel  we  have  not  done  wrong,  we 
are  often  obliged  to  bear  with  them,  for  prudential  reaaons,  in  silence.  I  did  not,  now- 
erer,  pay  a  great  deal  of  attention  to  the  comments  of  the  press  in  tbe  present  instance, 
and  alter  the  statement  of  the  noble  lord  on  Friday  evening,  and  the  few  words  I 
offered  in  reply,  it  waa  my  wish  that  this  very  delicate  matter  shonld  be  allowed  to 
drop.  But  the  nnder  secretary  for  foreign  affairs  did  not  seem  at  all  satisfied ;  itt  fact 
be  appeared  to  be  quite  dissatisfied  with  what  bis  noble  chief  had  said.  He  felt  it  to 
be  bisduty  to  raise  soma  freah  matter,  and  to  taunt  me,  as  the  organs  of  the  govern- 
ment have  done,  with  being  an  aniat«nr  diplomatist  and  a  special  envoy,  and  hetnonfcbt 
It  necessary  to  read  me  a  moral  losson,  telling  me  to  bake  care  and  not  to  GiU  into  the 
same  trap  again.  I  think  (he  remarks  of  the  honorable  genUeman  were  wholly  on- 
called  for  after  the  statement  which  the  noble  lord  at  the  head  of  tbe  government  had 
made  to  tbe  House.  The  noble  lord  bad  said  that  no  one  had  any  right  to  cavil  at  the 
oonrse  which  my  honorable  and  learned  friend  and  I  barl  taken,  He  had  stated  that 
her  Majesty's  government  were  well  aware  that  for  the  last  three  years  and.a  halfl 
had  been  laboring  in  a  very  important  question — a  qnestion  of  great  Interest  to  this 
country  as  well  as  to  the  people  of  France,  in  regard  to  the  maritime  relatmos 
between  the  two  countries,  and  that  I  had  been  uiboting,  moieorer,  not  merely 
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Yrlttk  tbeir  knowledge,  but  with  their  sutction  and  on  their  introdactioD.  I  mar 
DOW  atttte  tbat  dnriog  the  ^hale  time  I  woh  enguKed  in  that  buBiDeas,  I  never  iaja 
anythlDK  to  any  one  on  the  snlject,  except  to  Lord  Cowlej.  The  fact  never  crossed 
my  lips  that  1  had  Been  either  the  Emperor  or  Iiia  ministera.  I  labored  for  the  good  of  my 
coDDtiy  in  a  qaiet  and  unoeteDtatioaa  manner;  and  if  I  am  an  amateur  diplomatiat,  it 
was  ber  H^eety'a  govemmeot,  for  which  the  under  aecretarj  ia  a  member,  who  made 
me  one.  It  was  the;  who  sent  me  to  Parie,  and  deaired  me  to  do  the  work  which  they 
onght  to  have  done  tbomselTes.  As  might  be  expected,  during  the  interviews  with 
wbicb  I  was  favored,  tbe  Emperor  waa  p^aaed  to  speak  to  me  on  various  snbjects,  bat 
I  invariably  reporttMi  every  word  to  her  M^esty'B  ambassador  at  Paris,  and  1  invari- 
ably told  the  Emperor  that  what  he  might  be  pleased  to  say  to  me  would  be  so  coni- 
mnnlcated  to  Lord  Cowley.  The  under  secretary  tanuted  me  on  Friday  eTeniug  by 
saving  that  on  one  occasion  J  came  from  Paris  saying  I  was  sent  home  on  a  specitu 
mimion  by  tbe  Emperor,  but  that  he  received  A  tel^ram  contradicting  the  statement 
I  made.  Who  was  that  teleernm  from  T  It  is  the  Brat  time  I  have  heard  of  it.  Woa 
it  fixua  the  Emperor  or  any  of  h<B  ministers  T  If  ao,  It  waa  paasing  strange.  Bot  1  am 
not  going  to  explain  the  circnmstancea,  they  are  far  too  delicate  tu  be  handled  in  this 
House.  They  must  have  been  ao,  or  a  private  individual  would  not  have  been  made 
tbe  medium  of  commooication.  I  have  always  been  anxions  to  malUtaJn  the  friendly 
lelations  between  the  governments  of  the  two  countries,  and  would  be  the  last  to  say 
or  do  anything  that  woald  cause  any  misnndeistanding  between  the  Emperor  of  the 
French  and  her  Mj^jesty's  ministers. 

ISi.  Newdroatf.,  I  nae  to  order.  The  HoHae  must  now  be  aware  that  tbe  course 
which  baa  been  pnmned  by  the  honorable  and  learned  member  for  Sheffleld  and  tbe 
honorable  member  for  Sunderland  is  not  only  highly  Improper,  but  ia  likely  to  ba 
fraught  with  serious  conseqnencea. 

Hr.  Boebuck.  Ib  the  honorable  member  Bpeaking  to  order! 

Mr.  Bpeaser.  It  does  not  appear  to  me  ttiat  what  the  honorable  member  has  satd 
can  be  conaiderad  as  bearing  npon  the  question  of  order.  The  question  before  tbe 
Honse  is  that  au  order  should  be  discharf^ed,  and  nothing  haa  occurred  in  the  debate 
on  that  queation  which,  in  my  opinion,  can  be  regarded  as  out  of  order. 

Hr.  Newdkoatp.  again  roae.  • 

Mr.  Spkaxek.  And  aa  what  I  have  now  said  appears  to  receive  the  sanction  of  the 
House,  it  is  the  duty  of  the  honorable  member  to  acquiesce  in  it. 

Mr.  LuJDSAT.  I  hope  nothing  will  fall  from  my  Um  which  can  be  deemed  nnparlia- 
mentar?,  or  against  order.  No  one  ever  heard  a  whiaper  from  me  of  any  conversation 
I  have  had  with  the  Emperor  of  the  French  until  the  23d  of  last  month,  when,  inci- 
dentally, I  obtained  liberty  to  make  certain  statements.  I  have  refrained  from  making 
those  statements,  and  will  not  make  them  now.  l  prefer  to  bear  the  reproaches  of  the 
under  secretary  rather  than  Jet  one  word  fall  from  my  lips  that  would  tend  to  disturb. 
In  however  slight  a  degree,  the  harmony  which  is  Kouerolly  supposed  to  exist  between 
ber  Ht^esty's  government  and  the  Emperor  of  the  French  and  which  really  exists 
between  the  Emperor  of  tbe  French  and  the  people  of  England.  I  shall  not  make  the 
fact  known,  nnleas  her  Majesty's  ministers  drive  me  to  make  the  atatemeuts  referred  to, 
and  I  am  inclined  to  think  they  will  not  do  so.  But  aa  the  under  secretary  has  said 
that  be  received  a  telegram  from  Paris  contradicting  me,  whether  from  the  Emperor 
or  by  his  orders,  or  from  his  miniateni  I  do  not  know,  I  may  briefly  state  that  the  con- 
vorsation  in  queation  took  place  on  the  lltb  of  April,  1863.  It  waa  on  the  subject  of 
American  afiaira,  and  waa  of  a  very  grave  character.  It  related  to  the  past,  but  had 
reference  alao  to  tbe  iiitnre.  I  listened  to  what  the  Emperor  said  to  me  with  oonsider- 
able  pain.  He  asked  me  to  report  the  conversation  to  Lord  Cowley.  I  said  that  I 
waa  to  dine  with  Lord  Cowley  the  aaine  evening  and  would  probably  have  an  oppor- 
tunity of  doing  ao.  I  had  not  then  the  opportunity,  but  on  the  following  morning  I 
repeated  to  Lord  Cowley  the  whole  of  the  converaation,  and  I  said  to  bin)  iu  the  most 
distinct  manner,  "In  sonding  notes  of  the  conversation  to  Earl  Kussell,  take  care  to 
state  in  the  clearest  possible  way  the  reasons  why  the  Empeivr  bos  been  pleased  to  have 
this  conversation  with  me;  and  the  reason  why  he  has  thought  proper  to  adopt  so 
nnusnal  a  mode  of  common icati on ;  there  must  be  no  misunderstanding  ou  that  point." 
I  said  to  him  forther  that  the  Emperor  had  asked  me  to  return  to  him  with  any  remarks 
which  bis  lordship  might  bo  pleased  to  make  upon  the  conversation,  adding,  "  In  thia 
case,  anything  yon  say  I  will  report  to  tbe  Emperor  at  his  desire;  tberemre  say  aa 
much  or  as  little  as  yon  like."  t  returned  to  the  Emperor  and  repeated  to  him  what 
Lord  Cowley  bad  said,  and  he  aeemed  aatisfled  with  the  manner  in  which  I  had  carried 
out  his  wishes.  I  was  then  requested,  on  my  return  to  London,  to  repeat  Ihe  conversa- 
tion to  Earl  Sasaell  and  the  noble  lord  at  the  head  of  the  government.  I  felt,  when 
that  request  was  made,  that  I  was  aaked  to  perform  a  very  delicate  duty,  and,  anxious 
to  avoid  it,  I  said  to  his  Mt^eaty  that  Loni  Cowley  hod  reported  the  converaation 
already  to  Earl  Russell.  It  is  exceedingly  nnnleasant  to  me  to  be  obliged  to  make 
even  these  statements:  I  was,  however,  not'allowed  on  opportunity  of  repeating 
the  coDveieation  to  Earl  BuMell,  or  the  noble  lord  at  the  hmd  of  the  govemiaent;  a 
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I  retained  to  Parii.    It  iraa  hU  Majesty's  pleasare  again 


lot  Know  even  now  what  transpired.  I  liave  not  even  mentinned  the  subject  tc 
one  until  It  wbb  incidentally  alluded  to  the  other  day.  I  may  in  conoiiuiioD  add,  that 
if  it  be  the  case,  as  the  honorable  njember  sajs.  that  he  received  a  telegram  by  ordra' 
of  the  Emperor  sncfa  as  he  described,  whv  did  hia  Majesty,  when  I  returned  to  Paris, 
not  say,  "I  can't  see  Mi.  Lindsay  af^al"  If  I  had  been  the  imprudent  peiano,  the 
busybody,  that  the  honorable  gentlmau  endeaToied  to  make  me  out,  what  would  have 
heen  the  Emperor'a  message  foi  me  when  I  returned  the  second  time  to  FarisI  Why, 
tiiJH,  "Tell  that  gBntiemu,  when  he  calle,  that  1  am  not  at  home."  Therefbre,  it  i> 
strsngo  indeed  if  the  bonorable  nndei  secietory  received  the  telegiam  he  spolcs  at. 
With  these  remarlu— and  I  have  been  obllf^  in  self-defense  t4>  say  more  than  I  desired 
to  say — I  now  leave  this  truly  delicate  matter,  and  Ihope  the  government  will  not  force 
me  to  roy  any  more. 

Viscount  Falmbbsion.  I  tbiuk  i^  honorable  and  learned  friend  has  judged  tightly 
in  moving  to  ilischorge  the  oidoi.  The  leasona  which  I  stated  the  other  evening  to 
show  that  DO  good  oonld  arise  from  a  debate  and  a  division  ou  the  reaolation  of  my 
honorable  and  learned  friend  are  still,  I  hope,  preaent  ta  the  minds  of  honorable  mem- 
hers.  1  mnst,  however,  express  my  regret  that  my  honorable  and  learned  fiiend,  and 
my  honorable  friend,  the  membec  for  Saadurlaud,  (Mr.  Lindsay,)  should  have  mixed 
up  with  this  well-considBred  ducieion  of  theirs  an  attack  apou  my  hoooralile  Itiend, 
the  under  secretary  for  toreiga  affairs.  ["Oh,  oh."]  &^  honorable  frieud  did  on  Fti- 
day  what  be  deemed  to  be  hu  official  duty,  as  arising  Erom  what  fell  from  my  honor- 
able friend,  the  member  for  Wonderland,  aAer  I  had  spoken,  and  toworda  the  conclnaion 
of  the  discnssion.  I  will  uiy  nothing  on  that  subject  except  only  that  I  hope  this  will 
be  the  last  time  wheu  any  member  of  this  House  shall  think  it  his  duty  bn  communi- 
cate to  the  Britiab  Honse  of  Commous  that  vbich  may  have  paaaed  between  himself 
and  the  sovereigu  of  a  foreiga  country.  I  gincarely  say  that  I  do  not  mean  to  impute 
the  sllghest  blame  to  my  two  nonorable  filiends.  I  am  persuaded  that  they  acted  with 
the  beet  intentions,  and  according  to  what  they  felt  to  be  their  duty  as  members  of 
Parliament,  and  for  the  good  of  the  country.  At  the  same  time  I  wish  to  ImpreM 
upon  their  minds,  and  the  minds  of  the  House,  that  the  proceeding  which  they  nave 
adopl«d  is  must  irroKular—to  use  no  stronger  language.  The  British  Fariiameot  is 
accustomed,  as  one  of  its  functions,  to  receive  meesagee  and  communications  from  th« 
•overeign  of  the  United  Kingdomi  but  we  are  in  no  TKlation  to,  we  have  no  iutercoDise 
with,  no  oCBcial  knowledge  of,  any  sovereign  of  ao;  foreign  country.  Therefore  it  ia 
no  part  of  our  functions  to  receive  communications  from  the  sovereign  or  the  govern- 
ment of  any  foreign  Btat«,  unless  such  commuQications  are  made  by  the  reeponaiblo 
minister  of  the  Crown,  in  consequence  of  official  com m an i cations  held  by  order  of  a  for- 
eign government  with  the  British  government.  If  the  Emperor  of  the  French  and  tha 
Queen  of  England  have  any  communications  to  make  to  each  other,  the  Emperor  haa 
bis  ambassador  in  Ixmdon,  and  the  Queen  has  her  ambaasadoi  in  Paris.  Those  ambas- 
sadors are  the  proper  organs  foi  such  commntiicatious.  Soveieigns  and  govemmentB 
oommnnicate  with  soveieigns  and  goveromeuts,  bnt  they  do  not  communicate  with 
the  legislaturea  of  other  countries.  If  eitlu^r  the  Emperor  of  the  French  or  the  Queen 
have  any  statement  which  they  wiiih  to  moke  public  to  sjl  the  world,  or  any  iotentionB 
which  they  think  fit  to  anuouuce,  they  litive  loioi^ters  in  their  respective  Farliamenta 
to  mate  those  aunounceuients;  or,  if  those  Parliameuta  be  not  sitting,  the  Empenir  of 
the  French  haa  hia  oiScial  organ,  the  Mooiteur,  through  which  to  make  public  any 
Statement  of  his  intentions,  any  denials,  or  any  aesertions.  We  have  not  in  this  conn- 
try  a  correapouding  official  organ;  yet  everyoody  kuowg  that  the  government  have 
the  means  of  making  widely  known  any  important  statement  which  they  wish  to  give 
to  the  woild  during  the  pailiamentary  recess.  Therviore,  nothing  can  Us  so  irregulat 
as  proceeding  of  this  sort,  and  for  this  obvious  reason,  sotting  aside  the  constitutional 
objection,  which  I  hold  to  be  veiy  grave,  that  when  the  mininter  for  foreign  affaira  at 
Paris,  or  my  noble  friend  at  the  head  of  the  Foreign  Office  here,  makes  a  communica- 
tion to  the  coantry,  that  communication  is  maile  by  a  rospoasible  minister,  who  is 
bound  to  take  nare  that  what  he  states  is  an  accurate  description  of  the  communicatiau 
which  it  is  intended  to  make,  so  that  no  question  can  at  any  time  arise  aa  to  the 
authenticity  of  the  Btat«meut,  or  the  oorrectnew  of  the  report  which  is  made.  It  can- 
not be  the  same  with  such  cumniunications  coming  through  piivatc  individuals.  I 
think  it  tisht,  therefore,  to  place  it  upon  record,  as  far  as  a  etutement  in  this  Houie 
can  do  to,  that  the  proceediug  Is  utterly  irregular,  aod  I  truut  it  will  uevei  be  drawn 
int4>  a  precedent.  I  do  not  In  the  least  find  fault  with  my  honorable  friends  for  coia- 
vith  the  Emperor  of  the  French  on  an;  matter  on  which  they  think  they 
so;   only  tlu^  ought  to  have  followed  the  course  which  my  honorabLa 
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friend,  the  member  for  SnnilerUiid,  said  he  folloiTed  on  a  tOmer  oocaaion,  namely,  that 
of  comntnDicatiDK  to  Lord  Cowley  that  which  bad  bMU  stated  to  them,  and  that 
which  it  was  imuoTtaiit  ehnnld  be  made  hnoim  to  the  government.  Hy  bonoTable 
trleod,  the  mpmber  for  Bnoderland,  aaid,  veiy  truly,  he  had  beeo  in  communic*- 
tlon  Trith  the  Empenir  of  the  Freuch  for  the  last  three  yean  on  Hubjecte  connected 
■with  commerce  and  naTt^tion.  He  rather  implied  that  he  was  employed  by  her  M^- 
Mty'e  icovernment  fbr  that  purpose.  That  is  not  exactly  the  coee.  The  honorable 
kueniber  stated  thut  he  was  goinf;  to  Paris,  and  thoaght,  from  his  commercial  knowl- 
tiAf^  and  bis  acquaintance  with  navigation,  that  he  might  be  able  to  convey  to  the 
Emperoc  information  which  might  be  nsefal  to  him  In  ihiming  his  meBsnree  for  the 
alt«Tation  of  the  French  navigation  code.  He  stated  that  to  me  and  to  my  noble 
fliend  at  the  head  of  the  Foreign  Offlce.  We  said:  "We  shonld  be  tery  glad  that  yon 
should  employ  your  special  knowledge  for  that  purpose."  We  did  not  nek  him  to  do 
it.  Re  oSt:red,  and  we  accepted;  ana  we  gave  bla  an  introduction  to  Lord  Co<A'ley, 
in  order  {bat  no  might  procure  acoeaB  to  the  Emperor  for  that  purpose.  80  &r,  what 
he-did  was  perfectly  regalar,  well  considered,  and  ibunded  on  the  best  intentions.  Of 
eonrse,  my  honorable  friend  has  information  which  we  have  not  in  the  same  detail; 
&nd  fVomhis  own  practical  experience  he  could  give  useful  information  to  the  Empo- 
ror  with  a  view  to  tbo  fmminf;  of  fhtnre  legisfation  on  the  French  maritime  code. 
But  then  my  honorable  friend  went  on  to  say  that,  having  returned  to  this  conntiy, 
he  offered  to  communicate  to  my  noble  &iend  aud  myself  the  result  of  bis  communica- 
ttoQS  with  the  Emperor;  and  that  he  got  a  letter  from  me  which  was  written,  I  think, 
from  the  coniitry.  As  far  na  I  can  recollect,  fur  I  bave  not  re&eshed  ipy  memory  by 
looking  at  that  letter,  I  have  no  doubt  that  what  I  then  stated  was  what  I  state  no^ 
namely,  that  if  the  Emperor  of  the  French,  in  consequence  of  the  representations  and 
information  laid  iMfore  him  by  mv  honorable  friend,  nad  any  proposal  to  make  to  the 
British  government,  that  proposal  ought  to  come  tbrongb  some  responsible  channel, 
either  through  the  Emperor's  ambassador  here,  or  our  ambassador  at  Paris.  It  is  not 
the  habit  of  the  Engliab  government  to  carry  on  what  may  be  called  a  double  diplo- 
'"    '  public        '     "•  ■  •  "■  ■     --      .   -1^   --...-   - 


mucy.  We  have  public  and  ofScial  organs  of  communication  with  foreign  powers; 
and  I  think  It  highly  objectionable  to  have  private  commnaicatiuus  made  throogh 
individuals  touching  those  matters  which  ought  to  be  the  subject  of  official  conunnni- 
catlons.  That  was  what  I  stated,  I  trust  courteously,  to  my  honorable  friend:  and 
that  was  the  reason  why  I  thought  it  bettor  that  we  should  not  receive  any  communl- 
■  E  from  the  Emperor  through  him.    I  did  not  intend  ta  offer  any  dieconr- 


agemeut  to  the  useful  exertions  of  my  honorable  Oriend  in  seeking  to  lumse  more 
liberal  commercial  principles  into  the  Freuch  government.  I  simply  meant  to  say 
that  it  is  otyectionable  for  her  M^esty's  government  to  be  employiug  private  persons, 


however  honorable  or  intelligent,  in  carrying  ou  commnnlcations  with  "foreign  )^vern- 
menta,  instead  of  conducting  them  through  the  official  and  legitimate  organs.  Thia 
case  is  entirely  different  from  that  of  my  honorable  friend,  the  member  for  Bochdale, 
(Mr.  Cohden,)  because  he  was  employed  by  the  govemment  to  negotiate  in  concert 
with  our  ambassador  at  Paris;  and  although  be  was  too  higb-miuued  to  receive  any 
actual  appointment  or  salary,  he  was  clearly  a  diplomatic  agent,  employed  specifically 
by  the  government  for  a  special  purpose.  My  honorable  friend,  the  roemlior  for  Sun- 
derlan^  did  not  hold  that  character.  He  was  a  private  gentleman,  Koiug  to  Paris  to 
give  informatiou  which  be  possessed  in  an  eminent  degree,  and  which  would  be  vary 
useful;  but  he  was  not  employed  hy  the  government;  and,  therefore,  I  thought,  and  my 
noble  friend  (Earl  Russell)  also  thought  it  waa  not  desirable  that  we  should  have 
backward  and  forward  communications  between  her  Mt^eety's  government  and  t^ 
Emperor  of  the  French  tbroush  my  honorable  friend.  I  should  hope,  sir,  that  this  dis- 
cussion may  end  here.  I  think  my  honorable  and  learned  friend  (Mr.  Roebuck)  la 
right  in  the  decision  be  has  taken ;  and  I  trust  we  shall  have  no  further  debate  as  to 
what  was  said  by  the  Emperor,  or'what  was  said  by  my  honorable  friends.  My  hon- 
orable friend,  the  member  for  Sunderland,  said  that  if  Uie  Emperor  bad  thought  him 
a  busybody,  the  next  time  be  knocked  at  the  door  of  the  Tnilleries  hia  M^eaty  might 
say,  "Not  at  home."  Well,  I  think  that  these  discussions  iu  the  House  are  not  encour- 
i^ng  to  a  ready  opeuing  of  the  door  of  the  TnillHriea  to  those  whose  presence  tMsie 
and  whose  opinions  and  information  might  really  be  found  very  useful. 

'Tbk  O'DoNooHiiit  said  that  the  tone  which  had  t>een  taken  by  the  honorable  and 
learned  member  tor  Sheffield  (Mr.  Roebuck)  on  the  present  oocanion  was  very  different 
from  the  tone  which  he  took  when  he  brought  the  subject  before  the  Houas-  But  be 
wished,  before  the  motion  was  withdrawn,  to  enter  his  humble  but  euiphatlc  protest 
against  the  spirit  of  hostility  to  America,  in  which  the  honofable  and  learned  member 
for  Shefileld's  motion  hod  been  conceived,  ond,  also,  to  free  himself  fToio  any  possible 
ImpntBtion  of  sbariug.  in  the  smallest  degree,  in  the  vindictive  feelings  which  had 
manifestly  taken  possession  of  that  honorable  and  learned  gentleman's  miod.  His  feel- 
ings towards  America,  botb  North  and  South,  were 'Very  different  from  those  of  the  hon- 
orable and  learned  gentleman.  His  feelings  were  those  of  unbounded  gratitude  and 
" (  affection ;  and  he  ventured  to  say,  in  his  place  in  PulianMnL  on  bah«lf 
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of  the  m^ority  of  his  iMaDtryineD,  that  thoy  entertaioed  aimilkr  feelings  towiHids 
America,  both  Nortliaad  Soath.  ["No,  no."]  There  might  be  a  difiereniM  of  opinion; 
he  bad  stated  bia,  aud,  he  miut  Mty,  he  did  cot  think  thef  would  ao  far  forget  whst 
ihey  owed  to  America  a«  to  become  consenting  parties  to  apolicy  which  ostensibly  had 
for  Its  object  the  recojjtiition  of  the  iodependeDce  of  the  Sontb,  but,  la  reality,  aou^t, 
by  recoguising  the  South,  to  take  the  surest  and  safest  means  of  atrikiug  a  deadly- 
blow  at  the  greatness  and  prosperity  of  America.  He  should  say  no  more  on  thia 
occasion  hut  that  he  was  sorry  the  motion  of  the  honorable  and  learned  gentleman 
had  not  received  an  emphatic  denial  by  the  Honse.  Thonph  hie  aympathies  leanod 
more  to  the  North  than  to  the  South,  it  was  simply  because  the  object  of  the  North  had 
been  the  reconstruction  of  the  Union.  If,  however,  by  the  triumph  of  the  South  the 
Union  should  he  restored,  he  would  equally  r^oice,  considerinE  that  one  of  the  greatest 
Calamitiea  that  could  befall  not  only  America,  bat  the  world,  had  been  averted. 

Mr.  Whiteside  said  that  no  country  in  Europe  had  more  interest  in  a  full  disoossicni 
of  the  Americau  question  than  Ireland,  for  the  simple  reason  that  thousands  of  her  bdds 
bad  been  alaughtered  in  the  contest  now  going  on  in  America,  and  for  a  cause  not  thmi 
own.  Owing  to  some  want  of  energy  on  the  part  of  her  M^esty's  admlniatjration,  it 
was  stated  tliat,  at  the  present  moment,  the  aubjecta  of  the  Qneen  were  being  daily 
enlisted  to  engage  in  that  fratricidal  war.  He  did  not  think  that  the  honorable  tncmi- 
ber  could  have  convinced  any  one,  much  leas  the  honorable  and  learned  member  Ibr 
Bheffleld,  that  the  people  of  Ireland  did  not  want  the  subject  discussed.  He  did  not 
object  to  the  withdrawal  of  the,  motion  ;  but  he  did  not  tbiuk  there  wait  any  room  for 
a  sneer  on  the  occasion,  seeing  that  the  Chancellor  of  the  Exchequer  stated,  jnaoy 
mouths  ago.  In  October,  last  year,  as  plainly  as  be  could  speak,  that  the  South  l^d 
shown  all  the  qualities  of  a  great  nation.  The  gnvemoient  of  America  complained  of 
that  statement  as  a  breach  of  the  laws  of  neutt^ity ;  but  it  could  be  no  reflection  on 
any  member  to  think  that  the  Sooth  was  a  nation  now,  when  the  most  eminent  n 


ber  representing  her  M^esty's  government^  making  capital  for  the  Northern  States,  pro- 
claimed the  greatness  of  the  South  In  October  l^t,  whatever  might  be  the  opinion  of 
the  government  now. 

Mr.  Newdegate  quite  agreed  with  the  noble  lord  at  the  head  of  the  government  in 
the  constitutional  anawerhe  had  given  to  the  honorable  member  for  Sunderland  respect- 
ing the  mode  of  communication  between  aovereign  powers  ;  and  he  felt  thankful  to  the 
noble  lord  for  warning  the  House  against  a  repetition  of  the  proceedings  which  had 
been  adopted.  Such  proceedings  were  not  only  in  derogation  of^tbe  prerogatives  of  the 
Crown,  but,  as  any  one  could  easily  foresee,  might  leiM  to  the  gravest  complicationa 
between  this  and  other  states. 

Motion  agreed  to. 

Order  teM  and  dischaiged 
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DEBATES  m  THE  HOUSE  OP  LOBDS  AND  IN  THE  HODBB 

OP  COMMONS  OF  EBBHUABT  8,  1864,  OONCEBNIMG 

THE  PBESENTATION  TO  PAELIAMEST  OP 

THE  PAPEB8  IS  THE  CASE  OP 

THE  ALEXANDBA.- 

[From  Huward'a  ParUtuMntsi?  DelwMa.  tDI.  173,  pp.  31D-U1.] 

HouBE  or  LoBDA,  Febrvorg  9, 1864. 

UNITED  BTATXS — COEBE8POWDSNCE  WITH  THB  PEDKKAI.  OOVERNUENT — QVEfiTION. 

The  Eari.  of  Derby.  There  is  another  qneetion  which  I  ihonld  Jike  to  pat  to  the 
noble  earl,  hut,  as  I  hare  given  him  no  notice,  I  will  either  talce  bis  answer  now,  or 
repeat  my  queation  on  Thiuvday.  The  noble  earl,  by  the  command  of  her  M^jeity,  has 
laid  variouB  papnrs  on  the  table  of  the  House,  and,  amons  others,  the  currespondenoe 
with  the  ^vernment  of  the  federal  Btatea  of  America  on  the  subject  of  the  Alabama. 
I  have  Been  elsewhere  that  a  considerable  omotrnt  of  corraspoDdeiice  haa  taken  place 
upon  at)  analogons  subject,  uamelf,  the  remonstrances  made  as  to  ioiuriei  apprehended 
or  sustained  by  American  commerce  from  veasela  sailing  ftom  Britlsii  porta.  I  wish  to 
knom  whetber  the  govemment  are  prepared  to  lay  npon  the  table  that  correspondeuoe 
.  aa  well  aa  the  dispatches  relating  to  the  Alabama ;  and,  Airther,  whether  they  are  pre- 
pared to  prodnce  any  correspondence  containing  representatiunB  on  the  part  of  the 
government  of  the  apparent  violation  of  the  law  by  American  cmisers  in  enforcing  tfaur 
nghtSj  and  also  iritb  respect  to  some  Terj  cnrious  decisions  which  have  been  given  by 
the  pnse  oonrts  of  the  United  6tate«. 

Euti.  EussBiX.  I  can  answer  that  qnestion  better  on  Thnreday;  bnt  if  the  noble  earl 
refers  to  any  disonssions  with  the  American  government  about  the  iron-clada  at  Birken- 
head, I  can  only  say  that,  as  that  matter  ia  about  to  be  brought  before  a  conrt  of  law, 
I  thai]  object  to  prodnce  that  correspondence.  Aa  tbe  noble  earl  baa  raised  that  qnes' 
tion,  I  may  mention  that  on  the  first  night  of  the  aeaaion  be  referred  to  a  dispatch  of 
the  American  Secretary  of  State,  Mr.  Seward,  and  expressed  a  hope  that  I  had  answered 
that  dispatch  in  becoming  terms.  Now,  at  the  moment,  I  did  not  remember  having 
seen  any  such  dispatch.  Iflnd  since  that  it  was  a  dispatch  writt«n  by  Mr.  Seward  to 
Hi.  Adams,  bnt  Mr.  Adams  uever  thouKht  proper  to  lay  that  dispatch  before  me,  and, 
therefiire,  I  was  spared  the  difficnity  and  the  pain  of  giving  an  appropriate  answer  to  it. 

The  Earl  of  Derby.  I  presume  that  it  has  now  been  laid  before  the  noble  eari, 
becanael  see  that  a  reference  is  made  by  Hr.  Adams  to  the  noble  earl  as  having  rseelred, 
towards  the  latter  end  of  AngnsC,  an  answer  to  several  diapatohes,  among  which  he 

■ -   -  hof  July  !•   ■      -'^  ■^  •     --">      •■ .:.^-.-=._^ .— :. 

R  dispatch 

Earl  Rcbshll.  I  certi^nly  d 
Ur.  Adams  informed  me  expressly  that  be  had  re 
it  to  me.    That  being  so,  I  should  not  do  so  UBeleas  a  thing  as  endeavor  to  get  np  a 
wrangle  with  Mr.  Adams  on  a  dispatch  which  waa  never  presented. 

The  Earl  of  Derby.  My  reason  for  asking  the  qnestion  ia,  that  the  whole  corres- 
pondence appears  to  have  been  MA  before  Congress. 

(From  auuwd'sFuIlameiitaiT  !>«)">«■  vol.113,  p.  3S3.] 

HoiTBE  OF  CoHMQMB,  fUnMrj  9, 1B64. 
vmTen  states — the  Alexandra  and  alabama— correspondence— ^iuestiok. 
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Mice  with  the  goTerameDt  of  the  United  State*,  and  more  enieoiftlly  that  portion  of  it 
relating  to  the  caoe  of  the  Alexandra,  and  the  daim  by  the  United  Statee  gOTernment 
for  compensation  for  the  lowee  inflicted  bj  the  Alabama  and  other  confiiderate  cmisen  T 
He  aleo  wi^ed  the  honorable  gentleman  to  itafe  wtiat  conrse  tlie  gorernment  in- 
tended to  take  with  reference  to  thia  correspondence. 

Hr.  LiTuto.  Sir,  1  do  not  qnite  anderetand  the  drift  of  the  qnestion  of  the  honamble 
gentleman.  The  qnestiun  which  he  has  pnt  on  the  paper  U^  whether  the  papeia  oon- 
nected  with  the  Aiexaoidra  caae  will  be  laid  on  the  table  of  the  Uousel  As  r^uda 
the  Alexandia,  1  need  scaroel;  tell  the  honorable  gentleman  that  the  case  is  stilt  nnder 
Jndietal  inqniij,  and  that  oonsequently  we  cannot  present  tte  papers  to  FarlitHueat. 
As  regarda  the  Alabama,  the  papers  hare  been  laid  on  the  table  of  the  Roaso. 
Binoe  these  papers  hare  been  printed,  otbers  hare  been  teceiTed,  and  I  an  not  awsce 
that  there  is  any  objection  to  lay  them  also  upon  the  table  of  the  House.  In  regard  to 
any  other  correepoudence,  if  the  honorable  gentleman  will  point  ont  to  me  to  what 
particular  correspondence  he  refers,  I  shall  be  abte  to  siTe  him  a  deftnite  answer. 

Hr.  Peacocke.  Sir.  I  beg  to  ask  the  hoDorable  genueman  if  he  will  place  apon  t^ 
table  of  the  House  the  answer  of  her  M^eaty'e'fKiTeniment  to  that  dispatch  of  Mr. 
Seward's  rulatiug  to  the  decision  in  the  Alexaadia  case,  which  has  be^  laid  before 
CoDgteas,  and  published  in  the  papem. 

Ifr.  Latard.  Bir,  I  am  advised  tiiat  it  is  not  right  that  any  papers  npon  a  case  under 
judicial  iuqaiiy  should  be  laid  upon  the  table  of  the  House. 
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DEBATE  IS  THE  HOUSE  OP  COMMOITS  OF  JULY  23, 1863,  ON 

THE   SUBJECT   OF   THE   IRON-CLAD   VESSELS 

FITTING  OUT  AT  LIVEBPOOL." 

[Prtrm  HaDMTd't  Ptrllameiitary  DebsUo,  tdI.  113,  pp.  iSU-lsel,  Uos-ian] 

BoDBB  OF  CouMOMS,  Jvlg  23, 1863. 

comouDiTsa  rvim  (approphution)  buj^-third  rbadimo. 

Mr.  CfWDCN.  If  It  be  DeceBaary  to  show  that,  BCoordiitK  to  the  teohnicftl  rule  of  the 
BoaM,  I  am  entitled  to  bring  nnder  the  ooneideration  of  the  gOTerament  the  subject 
to  which  1  am  KoiDg  to  advert,  I  can  do  no  by  adduoing  the  faot  that  HnmH  of  money 
voted  for  the  police  and  cnBtome  departments  are  oontained  in  the  appropriation  blu 
now  before  the  Hoose.  Sir,  an  the  remarka  which  1  have  to  make  wil!  imply  that 
tboee  departments  have  not  performed  their  dnty  efficiently  nnder  the  present  circnm- 
etancee,  this  is  not  an  nnsuitable  moment  for  calling  their  condact  in  question.  I 
hold  in  my  hand  a  memorial  from  upwards  of  thirty  of  the  most  reepectable  ship-owners 
of  Liverpool.  It  is  a  memorial  to  the  secretary  of  state  for  foreign  affairs,  suggesting 
on  alteration  in  the  foreign  enlistment  act.  The  memoiialiata  state  that  ther  "view 
with  dismay  the  probable  futnre  consequencee  of  a  slate  of  affairs  vthich  permlta  a  for- 
eign belligerent  to  construct  in  and  to  send  to  sea,  from  British  port«,  vessels  of  w 


in  oontratention  of  the  provisions  of  the  eiiHting  law ;"  and  they  allude  to  "  the  atti- 
tude of  helpleMnees  in  which  hec  Miueety's  government  have  declared  their  inabilitrf 
»  detMt  and  punish  bnuwhtw  of  the  law  notorisnsly  committed  by  c«rtain  of  her  M^- 


esty's  mibjeota,"  Now,  lir,  iu  readin);  in  the  Bine  Kmks  the  correspond ence  which  hai 
taken  place  respecting  tbe  fltting  ont  of  ships  of  war  in  England  to  prey  apon  the 
oommenie  of  the  United  States,  I  have  been  very  mnch  etrnck  with  this  feature :  Th« 
Foretfpi  Office  seem  to  me  to  assume  a  poaaive  position,  and  treat  tbe  questiou  as  one 
in  regard  to  whioh  they  are  only  to  be  called  into  activity  when  some  foreign  power 
has  ^owu  to  them  that  the  law  of  nations  hae  been  violated.  I  find  Earl  Kossell 
lepeatedly  telling  Hi.  Adams,  the  American  minister,  that  it  is  impossible  to  act  nntil 
he  HDpplies  tbe  government  with  conclusive  evidence  as  to  the  guilt  of  the  suspected 
partiee.  This  has  led,  I  think,  to  a  complete  misapprehension  m  the  public  mind  as 
to  the  natore  of  onr  foreign  enlistment  act.  That  act  was  not  passed  in  tbe  iutereet  of 
fimlgnwa.  It  was  passed  for  our  own  safety  and  protection,  and  as  n  proof  of  that  I 
wlU  Jnst  read  the  preamble  of  the  act.  Otnittlug  some  teohnical  phrases  which  inCer- 
vene,  these  are  ita  wonts:  "Whereas  the  GttiDK  oat,  and  eqnipping,  and  arming  of 
veeaels  by  his  Hi^esty's  snbjeots  may  be  pr^adioisl  to,  and  endanger  the  peace  and 
ireliBre  of  this  kingdom,"  Now,  I  apprehend  that  when  a  law  is  passed  for  aQoh  an 
ol^ect  as  that,  it  is  the  duty  of  our  exeontive  to  see  that  it  is  net  violated  or  evaded. 
In  fact,  I  do  not  know  of  any  object  to  which  the  Home  Office,  with  all  its  affiliation 
of  magistrates  and  poIlDemen  tbroughont  the  conntry,  oonld  devote  itM  attention  more 
-wortMly  than  the  enforcing  of  the  observance  of  this  act  of  Parliament :  tor  what  ts 
going  on  t  At  this  moment  there  are  three  vessels  which  are  specifically  known  to  be 
engaged  in  preying  npon  the  commerce  of  a  iriendly  power.  These  vessels  generally 
have  oHoMt— like  other  bad  characters,  they  have  two  or  three  namee.  There  is  tbe 
Oreto,  aliu  the  Florida ;  the  Alabama,  dlioa  the  2S0;  and  tbe  Japan,  a/!(M  the  Virginia. 
Now  these  three  vesaele,  all  of  which  were  bnilt  In  Bnglond,  armed  fl'om  England,  aod 
obiefly  manned  by  Englishmen,  ore  eogi^ied  at  this  momeut  in  the  destmclion  of  tbe 
eommerce  of  the  United  States.  I  believe  that  only  one  of  the  three  has  ever  entered 
a  confederate  port,  and  that  one  oontrived  to  enter  Mobile  and  come  oat  again.  Bnt 
iwo  out  of  the  three  have  never  entered  a  confederate  port.  They  have  gone  from 
England  and  commenced  their  depredations  npon  a  Ariendly  power  without  ever  having 
~na  home  at  all.  And  I  am  told,  it  has  been  stated  publicly,  that  one  of  these  veaseu 
dflf^-two,  ont  of  fifty-three,  of  ite  crew  Englishmen,  and  most  of  them  aailoi*  from 
'  Bm  dlspatob  Ko.  M3,  from  Mr.  Adanu  to  Mr.  aeward,  J'nly  31,  IMS,  voL  n,  p.  Mt.  , 
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oar  naTal  reserve,  and,  of  course,  accoafaHned  to  the  nae  of  artlllefy.  We  know  what 
effect  these  vessels  prodnce  nnoD  the  coDimeroe  of  the  Uaited  States.  I  will  give  it  in 
the  language  of  tlie  uemondists,  mho  are  Dien  of  expeiieuoe  apoa  maritime  aflUra. 
Th«y  say : 

"That  the  experience  of  late  eTeiit«haa  proved  t«tbe  conviction  of  your  memoraliats 
that  the  poMeMion  hy  a  belligerent  of  Bwin  steani  oralsetBt  under  no  necetmitf ,  actual 
or  couveDtiouuI,  to  visit  the  poasibl;  blockaded  home  ports  of  that  belligenint,  bat 
•bte  to  obtain  all  requixite  sappUea  &om  neutrals,  n'il!  become  a  weapon  of  offense 
against  which  no  preponderance  of  naval  strength  can  effectually  enard,  and  the 
severity  of  which  will  be  felt  in  the  ratio  of  the  bhippine  and  mercanti^  wealth  ottbm 
nation  agaiust  whose  mercautile  marine  the  efforte  of  those  ateara  cruisere  may  be 
directed.  That  the  effect  of  futnie  war  with  au;  power  thus  enabled  t<i  purchaae,  pre- 
pare, and  refit  vessels  of  war  in  neutral  ports  will  inevitably  be  to  transfer  to  uouIfbI 
tiagg  that  portion  of  the  sea-carrying  trade  of  the  world  which  is  now  eqjoyed  by  yont 
memoralists  and  bj  other  British  Hhip-owners." 

That  is  the  opinion  of  npwards  of  thirty  of  the  moat  Intelligent  and  infloential  abip- 
owui^ra  of  Liverpool,  who  Uava  affixed  their  signatures  to  the  de<Jaration.  Recollect 
that  we  are  nnder  very  different  circumatancea  to  what  we  were  when  privateeni  or 
ships  of  war  were  employed  in  former  wara,  t«  capture  moichant  vexsela.  At  that  time 
the  motive  power  of  all  veaaela  waa  the  wind ;  they  had  no  eteMO ;  bnt  now,  when  still 
the  great  bulk  of  our  oommerce  is  carried  on  by  aalUng  vessels,  two  or  thiee  steamers, 
built  (.■specially  for  speed,  may  baroas,  and,  in  fact,  may  reader  valuelesa,  the  mercantile 
marine  of  a  whole  uatioa.  I  have  heard  It  said:  "Oh,  if  It  were  our  case,  we  should 
aoou  catch  those  veeaelfi."  The  self  complacency  of  some  people  isoertainlyi 
I  have  made  some  long  voyages  iu  my  time.  J  have  ionr  tiiues  ivosaed  wis 
anil  nailed  for  two  thousand  miles  without  seeiog  a  nnagt  saiL  The  ocesm  ia  a  vwy 
wide  place.  You  cannot  follow  a  vessel  when  it  has  once  got  oat  to  sea  with  any 
ohance  of  catohins  it.  Yon  have  no  stations  whore  yon  can  hear  of  it,  and  no  road 
which  you  can  follow  with  the  ohaDce  of  catching  it.  But  reeollect  that  tliose  veaaab 
have  bi'en  built  expreaaly  for  sneod  and  nothing  else ;  and  if  you  choose  tu  go  to  •■ 
American  builder  and  say,  "  Build  me  a  vessel  that  will  be  so  fast  as  to  catch  anything, 
or  to  run  away  &om  every  Ihing,"  he  will  build  yon  a  vessel  to  go  twenty  knots  an  hour 
Just  US  readily  as  an  Englishmaa.  No  one  knowing  the  tuechanical  genius  of  that 
people  will  doubt  it.  Your  ships  of  war  are  not  only  built  for  ^>eed  bnt  for  armaoiait 
and  capacity,  and  uterohant  v«e«ela  are  ueceasarily  built  to  oarry  freight.  Thenibra, 
if  yon  have  two  or  three  very  swift  vesseln,  they  afe  suEQcient  to  destroy  the  value  of 
the  wbule  mercantile  marine  of  one  of  the  first  naval  powers  of  Europe.  This  is  a 
question  which  affects  our  \ital  interests,  iu  case  we  shoold  ever  be  at  war,  and  the 
Unilod  States  ut  peace.  But  it  may  be  said,  you  have  not  the  power  by  your  laws  to 
prevent  the  construction  in  British  ports  of  those  ships.  I  most  oooEeaa  that  I  think, 
if  public  opinion  foirly  nupported  the  goveruiBeat,  the  law  aa  it  now  stands  womU  ba 
sutGi:Leut.  But  if  thojaw  aa  itnow  BtandsbenotBDfflciant,  theoememorialiBta  "respsct- 
ftilly  urge  the  expediency  of  proposing  to  Parliament  to  aan^oa  tih«  intsodoetion  ofsaeli 
omeudmenta  into  the  foreign  enlistment  act  aa  may  have  tlia  effset  <^  giving  g~~~'~~ 


power  to  the  executive  (o  prevent  the  couBtmotion  in  British  porta  of  ahipa 
Mr  the  itae  of  belligerents."  We  m^  be  told  it  is  to  lato  to  propose  any  alteratMB  ia 
the  law  Ibis  session,  but  I  would  remind  the  House  that  the  inasrtion  of  one  woid  in  war 
foreign  enlistment  act  would  be  suSlcieut  to  make  It  emotive.  Ilie  great  (MmlHtTeny 
in  the  law  courts  is  as  to  whether  the  word  "  building"  oan  be  said  to  be  im^od  by 
the  words  "  fitting  out,  furnishing,  or  e<{Uipping,''  youl^ve  only  to  add  the  word  "  bnila- 
iiiK''  to  the  words  "fitting  out,  furuisluog,  equipping,  and  arming,"  and  every  ana  moat 
aimiit  that  you  would  cover  the  wht^  ground,  anu  be  enaUed  to  prevent  a  vewel  leaving 
any  of  onx  ports  iu  a  partially  fiuislwd  state.  But  the  point  to  which  I  wish  i  ~~ 
ticularly  to  draw  attention  is  one  of  a  more  serious  nature.    What  has  been  d 


any  of  onx  ports  iu  a  partially  fiuislwd  state.    But  the  point  to  which  I  wish  par- 
"—'vly  to  draw  attention  is  one  of  a  more  serious  nature.    What  has  been  dan« 
>t  be  reoalled.    But  there  are  two  vessels  now  oompIeUng  in  lliis  coontiy ;  iioo 


fedecategovemmeDt.  They  are  being  built  iu  Uverpool  by  a  honw  that  1  believe  baa 
previuuB^r  been  engaged  iu  building  vessels  for  the  oonfederata  govenimeot,  and  I 
pre«uuiB  Iliat  the  remonstrance  which  has  been  sent  to  the  KOveruinent  by  tbe  Aaienean 
Biinister  contains  aome  proof,  at  least  snffieieDt  to  fomiah  a  ground  of  eoapieioB,  that 
those  vessels  arc  intended  for  the  confederate  government.  Now,  sir,  I  do  mot  think  tt 
is  very  difficult  to  find  out  for  what  government  any  vessel  wluoh  is  being  built  in 
this  country  is  intended,  if  it  be  intended  foe  a  government  which  can  ligitimatnly 
Dome  to  tbie  conntry  to  buy  a  vesaeL  I  know  whore  a  vessel  is  being  baut  for  the 
Danish  government;  we  knew  whero  the  Chinese  govennseot  w«re  getting  tbsiz 
vessuis;  and  we  know  precisely  where  a  vessel  is  being  bnill  for  any  eUier  lt|rttlniatT 
■ovei'ument.  But  here  are  two  vessels  which,  I  am  told,  are  being  built  fbr  Uw  oonr 
federate  government  Now,  I  am  bound  to  say,  for  I  think  the  public  are  MitiHed  to 
to  know  what  is  passing  in  the  minds  of  public  men  with  rcgaid  to  flftim  .^Tent^ 
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ttvm  »U  I  B«e  of  the  itnte  of  pablic  opinion  in  America  thranob  the  ^«as,  and  ttowa 
wbat  nne  boare  oronnd  him,  Ui»t  I  belie-ve  if  these  two  icon-ouul  vewele  go  out  ftnd 
oominenue  ft  war  upon  Che  Pnitcil  States,  it  will  lead  to  »  wot  witli  this  country.  TheM 
feeaels  are  CBtoulftt«d  probably  to  match  any  vessel  that  we  have,  or  an;  vessels  the 
Americans  have;  and  if  tbej[  go  oat,  I  am  very  much  aflwd  it  will  have  the  effect  of 
leading  to  a  niptnre  with  this  coantTy ;  and  I  baae  mj  snppoeition  upon  the  fact  that 
l^  what  we  have  already  done  we  have  rendered  the  mercantile  marine  of  America 
priuiticoUj  valueless.  What  is  said  here  in  this  memorial  of  wlial  would  hapnea  to 
as  tf  two  or  three  steamers  were  let  loose  on  onr  commerce,  has  already  happened  to  the 
Anierfciui  mercantile  marine.  The  rate  of  insurance  has  been  raised  so  high  In  Amerieft 
that  they  cftD  DO  longer  compete  with  Euglaud  and  other  maritime  states;  and  the 
effect  hae  been  to  render  the  great  property,  probably  £30,000,000  sterling,  of  the 
ship-owners  of  America  jiraetieally,  lor  all  present  uorposes,  vijoetess.  They  have 
been  selling  their  ships  entensirely  in  this  conntry.  Let  ns  oonsider  the  effect  which 
this  muirt  have  npon  the  minds  of  American  ship-owners  and  merchants  in  New  Tor^ 
BosMn,  and  other  places.  Let  as  snppoee  their  cose  our  own ;  that  our  ahippiug  had 
been  driven  Ixom  theocean  by  privateers  bntlt  in  New  York,  if  we  would  und  en  land  what 
XDOSt  be  their  feelings  toww^  England,  which  has  rendered  their  property  valaeless. 
Tbe  ship-owners  and  merchants  of  Aniertca  comprised  tliat  portion  of  the  oommanity 
which  had  always  constitoted  the  bond  of  peace  between  this  country  and  America. 
The  Bhip-owners  of  Boston  hung  their  flags  half-mast  high  in  181S,  when  war  waa 
declared  with  this  country ;  bnt  you  have  now  placed  tbem  in  such  a  position  with 
reference  to  the  tbIus  of  their  property  that  actually  they  are  enlisted  on  the  aide  at 
war  with  England,  beoaase  if  ttieie  were  a  war  with  this  country,  then  their  oraiHen 
would,  ttv  preying  npon  our  commerce,  raise  the  rate  of  insurance  on  British  bottoms 
to  •  level  n-itb  ttwir  own,  and  they  wonid  stand  on  the  same  footing  as  ouraelves  with 
respect  to  the  world  at  large.  You  have  removed  from  the  scale  of  peace,  and  placed 
in  the  scale  of  war,  that  part  of  the  community  of  America  which  has  always  been 
the  ereat  safeguard  of  peace  between  the  two  conntries.  The  qneetlon  is,  whether 
her  U^esty's  government,  duiiug  tbe  recess,  cannot  take  those  precantiuns  which  are 
neeessary  in  order  to  prevent  these  vessels  leaving  our  ports  for  the  service  of  tbe 
confederate  covemuient.  The  public  are  not  aware  of  the  coneeqnences  that  are  now 
happening  from  what  bas  already  heeo  done.  It  is  not  generally  known  that  in 
rcepcotof  every  vessel  captured  by  tbe  three  privateers  I  have  mentioned,  the  Amerioan 
government  takes  a  depositioa  on  oath  as  t«  the  value  of  that  property,  and  sends  In  a 
claim  for  Indemnity  to  oar  goventment.  Becollect  that  every  vessel  captured  by  the 
Oret-A,  the  Alabama,  and  the  Virginia,  is  debited  to  the  account  of  England,  and  that 
tiie  American  minister  has  made  a  formal  claim  upon  this  country  for  indemnity  for 
these  captures.  Our  government  has  constantly  refused  to  acknowledge  tbe  cUim, 
but  that  is  tbe  serious  part  of  the  whole  question,  •  Here  is  a  claim  by  a  foreign  gov- 
emmeai,  which  must  be  met  in  some  way  or  tbe  othw.  It  is  out  of  dtspu tea  claims 
Huch  as  these  that  frequently  arise  those  collisions  which  take  place  between  one 
eonntiy  and   another,     la  this  a  state  of  things  that  ought  to  have  iMten   brought 


didng  that  which  is  known  to  be  an  evasion  of  the  spirit  of  the  law  I 
desirable  that  the  whole  intoreet  of  this  great  community  should  be  pnt  in  future 
jeopardy  in  consequence  of  these  proceedings  T  I  say,  ou  the  contrary,  it  la  tbe  interest 
of  every  one  in  this  conntry,  of  every  loyal  subject  of  tbe  realm,  to  be  himself  a 
detective,  with  a  view  to  prevent  Buob  transactions  as  these,  to  frown  them  down 
when  he  sees  they  ore  going  on;  and  if  you  cannot  find  in  the  public  opinion  of  this 
country  suSicient  patnotism  and  loyalty  to  do  that,  the  consequences  that  I  have 
n>oken  of  mast  fall  npon  the  country.  On  a  former  occasion,  the  honorable  gentleman 
the  member  for  Birkenhead,  who  spoke  exultingly,  as  I  thoDght,  of  the  part  his  flm 
hod  taken  in  these  transactions,  tried  to  mix  up  two  questions  which  are  totally 
distinct,  The  honorable  gentleman  ^ke  of  the  exportation  of  munitions  of  war  and 
aiTos,  Now  there  is,  as  1  have  stated  before  in  this  House,  no  law  in  this  country  to 
prevent  tbe  exportation  of  munitions  of  war.  and  there  never  has  been — and  the  Ameri- 
can goveniment  bas  never  asked  us  topros-ide  a  law  for  that  purpose.  It  isnoCdlfScult 
to  show  tbe  difference  between  muuitioua  of  war  and  ships  of  war.  Hnnitiona  «f 
wkr  are  a  constant  article  of  eominerce,  and  the  great  element  of  all  armaiocnts;  gan- 

EDwder  is  used  for  civil  as  well  as  for  military  punioBes.  It  Is  largely  oonsumed  for 
lasting,  for  mining,  and  other  purposes;  and  therrmi«to  attempt  to  put  a  probibitica 
upon  the  export  of  arms  and  munitions,  to  prohibit  all  trade  in  arms  and  munitions, 
would  be  an  injustice  to  a  very  large  and  reipilar  indnstry.  But  wbat  your  law  does 
ODdertake  to  do  is  this,  to  prevent  the  supplying  of  ships  of  war  and  men  to  engage  in 
a  fhreign  war  witit  a  friendly  power,  and  it  is  done  in  your  own  intoreat  to  prevent 
your  being  involved  in  their  disputes.    Th^  honorable  member  for  Bitkenheaa  made 

use  of  another  argument;  hef'"-^  "■'  -*--  ' '-- '  '■"■' '"-" 

to  build  ships  or  war,  and  tli 
^ose  for  violating  the  law  li 


oti'^k 
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another.  If  tlie  federal  sovemmeiit  applied  to  tbe  honorable  Eentlemu  to  bnUd  sfalna 
«f  war,  he  did  qnite  riffht  in  refiuring  them;  biit  if  by  bailduic  shipt  of  wat  for  the 
eonitederatea  he  violated  the  law.  it  naa  ao  excnse  to  uy  that  ne  had  refuted  In  Uie 
other  caae  to  violate  it.  But  I  hare  a  coutrodiction  of  hla  atatement  which  I  wish  to 
naA  to  the  himorable  member. 

Mr.  BpeaKbb.  Tbia  1*  not  an  oooasion  to  reply  to  aspeech  made  aome  time  ago,  and 
oertaiuly  not  to  read  obaervations  on  anything  that  took  place  duritig  a  debate  in  thii 

Mr.  CoBDim.  It  ie  a  co]?  of  *  letter  from  the  Secretary  of  tbe  Navy  at  Waahlngton 
to  my  n-ieud  Mr.  Charlea  Humner,  which,  with  the  permiaaion  of  the  Eonae,  1  will  read. 

Mr.  Gpkakkr.  The  honorable  member  may  make  any  atatement  he  thitika  proper,  but 
to  read  a  letter  rommentliig  on  a  speech  made  in  thia  Houae  ia  entirely  ont  of  order. 

Mr.  CoBDEN.  Then  I  moat  conSne  myaelf  to  a  atatement  of  tbe  contenta  of  tbe  let- 
ter. I  have  given  the  honorable  member  notice  that  I  would  call  attention  to  it.  It 
to  a  letter  that  contradicta  very  emphatically  the  atatement  of  tbe  honorable  gentle- 
man. The  writer  8t«t«a  that  nnder  no  clrcnmBtaneea,  nor  at  anj  time,  baa  any  order 
been  aent  fTom  the  American  ^'avy  Department  to  any  ahip-boilder  in  uiia  coantt;.  I 
do  not  conaider  that  it  haa  much  bearing  upon  the  qneation  befbre  ne,  bot  it  ia  intseat- 
incaBan  important  matter  of  fact.  With  regard  tothemaioqueetinnat  iaanelaayltia 
wholly  a  matter  of  public  opinion  in  this  country.  If  it  be  not  felt  by  tbe  people  at 
ae  it  ia  felt  by  thoee  influential  ahip-ownere  in  Liverpool,  that  we  have  a  vital 
in  preventiug  the  violation  of  tbe  neutrality  code,  tboee  proceedings  will  go 
on.  Bnt  I  apprehend  we  are  bound  by  motives  of  aelf-interwt,  and  by  the  deelre  to 
exhibit  a  feeling  of  fair  reciprocity  toward  the  American  people,  to  put  down  tboae 
illegal  proceedlngB.  I  allndnl  before  to  the  course  of  conduct  adopted  by  tbe  Amer- 
ican people  in  relation  to  those  neutrality  laws.  I  atated  in  thia  Honae  that  1 
would  challenn  anv  one  to  show  that  we  ever  made  any  complaint  to  America  witli 
reference  to  tfioae  laws  that  was  not  redreaaed.  I  chaJlengcd  any  person  to  prove 
that  there  had  been  on  thia  point  any  uueatiafiiclory  treatment  of  thia  conntry  by  Amer- 
ica; bnt  why  has  thia  been  aoT  Becanaethepablioopinionof  AmB^icahaabe«nIn&Tor 
«f  maintaining  Ihie  neutrality  code.  An  appeal  waa  made  to  the  American  goTernmeoit 
in  1855.  dnring  the  Crimean  w«r,  to  malnlaiQ  it.  There  was  supposed  to  be  a  veaael  of 
war  buildim;  in  New  York,  calkd  the  Manry,  and  oni  oonaul  at  New  York  obtained 

permiaaion  from  the  government  of  the  IJnlted  Statea  to  have  the  vessel "     "' 

waa  found  to  be  an  innocent  veaael,  and  was  released  at  the  =— • -• 


laree 
atnkt 


The  Chamber  of  Commerce  in  Nbw  York  met,  and  paaaed  the  tbllowing  rcaolntion : 
"  Raol'ced,  That  the  merchants  of  New  York,  sa  part  of  tbe  body  of  merchanla  of 
the  Unil«d  Slates,  will  uphold  the  government  in  the  toil  mainteoance  of  tbe  neutral- 
ity laws  of  this  countrv ;  and  we  acknowledge  and  adopt,  and  alwajre  have  regarded, 
the  act  of  the  United  States  for  preserving  ita  noulraljtj  oa  binding  in  honor  and  con- 
acieoceaa  well  as  inlaw;  and  that  we  detionnce  tboae  who  violate  them  as  disturbers 
of  the  peace  of  the  world,  to  be  held  in  universal  abborrenoe." 

1  abonld  like  to  aee  our  Chambers  of  Commerce  pntting  forward  a  similar  deelark- 
tion,  that  the  acts  for  preserving  our  nentrality  "are  binding  in  honor  and  cunacienco  aa 
well  as  in  law ;  and  that  we  denonnco  tboae  wbo  violate  them  aa  diaturbeis  of  tbe  pcAce 
of  the  world,  to  be  held  in  universal  abborrence."  If  anch  asentimen  t  b«  not  entertained 
by  the  conntry,  the  act  of  Parliament  becomes  a  dead  letter,  for  it  will  not  have  the 
support  of  pnblic  opinion.  I  said  that  our  foreign  enliatment  act  is  a  muuiciital  law 
paaaed  for  onrown  preaervation,  but  there  is  another  view  of  theqoeBtiou  moatimpivb- 
ant  to  Btateamen  and  diplomatists.  It  is  this:  that  the  municipal  law  is  an  inliumt 
part  of  the  international  code  of  civilized  nations.  It  is  the  way  iu  which  we  fiilflll 
by  act  of  Parliament  the  duty  we  owe  to  foreign  countries  who  adopt  the  aame  legisla- 
tion in  regard  to  us.  It  is  on  thia  ground  that  the  American  government  have  raised 
t^e  qneetion  of  indemnity  for  captures,  about  which  I  do  not  mean  now  to  ofier  anj 
opinion.  If  our  government  refuse  to  pay,  it  is  because  they  believe  they  have  a  light 
to  refuse  to  pay,  but  there  is  this  view  of  the  question  to  be  taken  into  oonaideratUHi. 
The  Americans  claim  the  indemnity  on  international  groundi,  and  not  merely  because 
we  have  violated  our  ovm  mnuicipal  l&w.  They  say,  "We  paid  you  money  for  cap- 
tures made  by  cruisers  that  left  our  uorts  so  long  back  as  1794,  when  we  had  no  moui- 
dpal  law  at  all,  ou  the  ground  of^  international  law,  and  we  now  claim  from  you 
the  observance  of  this  code  on  international  grounds."  It  is  a  very  serious  element, 
when  diplomatically  considered,  that  we  made  ouraelvea  parties  to  the  international 
eode  by  repeatedly  applying  to  the  American  government  to  onlbrce  their  law,  and 
pass  a  new  l%w  for  tlie  protection  of  out  inteieets.  In  1838  we  aaked  tiiem  to  amend 
tiielr  law  to  protect  □»  in  Canada,  and  tbe  Americans  passed  an  amended  law  instantly. 
During  the  Crimean  war  we  asked  them  to  exercise  a  fair  neutrality  towards  iia,  and 
tbey  did  ao.  Now  we  are  in  the  position  of  neutrals,  and  they  are  in  the  potitlon  of 
belugerenta,  and  can  we  now  proclaim  that  we  are  exempt  fWim  the  obligations  of 
Acting  towards  them  aa  they  acted  towaida  ua  t  If  we  are  bound  by  the  obligalicina 
of  intemationBl  law,  it  ia  no  aoawer  to  say  we  cannot  dompel  out  aal)|eet*  to  o&oy  mu 

,.,  I  A.(.K")'^IC 
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own  mnnlolpal  lA*r.  SUndinK  on  the  groDud  of  intematloQal  law,  the  American  gor- 
emment  inftir  My,  "  We  hold  your  nation,  as  n  unit,  rsaponailile  to  us,  and  it  is  for  yon  to 
look  to  your  own  mbjeots,  and  see  that  they  obey  your  municipiil  law."  With  reeaid 
to  tbe  futnre,  those  gentlemen  who,  for  their  owu  small  gaitia,  are  bnilUitig  those  BhipH 
of  war  £iT  fnreien  powen  are  placing  as  in  an  embarroasing  and  very  dangerous  posi- 
tion. I  think  there  is  a  Cair  olaim  npon  the  government  to  exercise  iu  utmost  vigiljtnce 
to  prevent  tboee  armed  vmsels  fhimleaTing  our  shores.  I  percoivoa  fallacy  which  mas 
throngb  LordRoMeU'edispatebee  and  thdsolicitori^eneTal'sapeechee,  They  coiutautlT 
oonfuDud  two  Tery  different  things,  namely,  the  evidenoe  necessary  to  detain  a  vhsmI, 
and  tbe  evidence  neceasary  to  convict  a  vessel.  The  couseqnence  la,  that  we  rofoae  to 
interfere  nnttl  Hr.  Adivma  has  brought  forward  conolnaive  evidence  on  oath  that  is  suf- 


flcient  to  convict.  Why  do  we  maintain  the  coetly  machinery  of  onr  superior  oonrts, 
if  there  be  no  farther  proob  left  to  elncidatel  We  do  not  act  so  in  other  cases.  We 
do  not  reqaire  all  the  evidence  that  is  necessary  to  convict  when  we  arrest  a  person 
and  bring  him  before  a  magistrate.  He  is  brought  before  the  maf^ietrate  and  committed 
fbrtrial.  whenheisbronghtbeforethegrandjary,  itiflonlyonecpa^l(levidencehei5tned• 
I  say  the  Kovemment  will  incur  an  immenBe  responaibili^  if  they  allow  those  irou-cUd 
vessels  to  leave  tbeee  shores  as  the  Alabama  left.  The  departure  of  that  privateer  might 
have  buen  prevented.  That  vessel,  according  to  Lord  RnaseU's  diapatch,  left  the  port  of 
Liverpool  without  a  clearanoe,  clandestinely.  Sbeleft  it  on  pretense  of  taking  out  a  pleaA- 
ore  piuty  of  ladies  and  gentlemen,  and  did  not  return.  It  was  on  unworthy  action  for  any 
person  to  bo  a  party  to — it  was  an  unpatriotic  act ;  but  the  government  might  have  pre- 
vented that.  They  had  grounds  for  suspicion,  and  might  have  aaid  to  the  collector  of  the 
port ,"  Before  this  vessel  leaves  or  has  her  clearance  we  must  be  satiaflod  on  these  points:'' 
iwd  to  prevent  her  leaving  without  a  clearance,  they  might  have  put  custom-house  om- 
oers  on  board.  I  maintain  that  you  have  power  to  do  that  under  your  cnatoma  consolid^ 
tlon  act,  and  I  hope  that  those  other  veanels  will  not  be  allowed  to  escape  as  tbe  Ala- 
bama did.  The  consequences  are  too  Herious  for  the  government  to  remain  passive. 
The  machinery  of  the  Home  Office  ought  to  be  put  in  operation  to  trace  the  guilty,  if 
there  be  guilt  in  the  matter.  I  trast  the  government  will  not  meet  ns  next  session 
withont  nuding  that  the  law  as  it  stands  is  soffloient  to  carrv  out  thu  intentions  of  the 
foreign  enlistment  uet,  or,  if  not,  that  they  will  oome  to  the  Honse  to  propose  an  atter- 
atloD  to  the  law.  The  addition  of  one  olaose  to  the  costouis  oonsolidatton  act  would 
meet  the  whole  case.  By  that  clanae  it  should  be  provided  that  before  any  vessel  of 
war  ahall  leave  any  port  of  England  for  any  forei^  country,  the  builder  or  owner  of 
such  vessel  ahall  be  requiretl  to  state  to  tbe  collector  of  cnstoms  for  that  port  for  what 
foreign  government  she  is  intended.  That  simple  clause  added  to  the  ooBtoms  conaoU- 
dation  act  w^nld  meec  the  whole  case.  Yon  would  thea  know  Hie  fbreign  government 
for  which  the  vessel  was  Intended,  and  could  ascertain  from  the  minister  of  lltat  govern* 
ment  if  they  had  ordered  euch  a  vessel.  RvcoUeot  that  a  ship  of  war  diSisra  from  ortlolM 
of  merchandiae.  A  abip  of  war  can  only  be  legitimately  used  by  agovernment.  It  oan- 
uot  be  legitimately  used  by  an  individual.  Ci  the  hands  of  an  individual  it  would  be 
a  pirate  vessel,  because  an  individual  lioa  on  flag.  As  the  destination  of  a  ship  of  war 
BO  leaving  this  country  must  be  legitimately  the  port  of  some  foreign  sovereign,  it  is 
no  hardship  to  the  ship-builder  to  state  to  the  authorities  the  foreign  government  for 
which  she  is  intended.  The  interests  at  stake  are  too  vital  un  a  qoustiua  of  this  hind 
to  allow  ns  to  be  deterred  by  petty  obstacles  on  the  part  of  individuals.  Let  them 
be  licensed  to  build  ships  of  war,  and  let  then;  declare  for  what  government  each  ship 
is  bnilt.  If  the  ship  be  built  for  an  individual,  let  that  individual  declare  fur  what 
foreign  government  she  is  intended.  Lot  not  the  dimensions  of  the  civil  war  in  Amer- 
ica be  extended  by  involving  onraelves  in  it.  By  Intervention  you  may  widen  tbe 
dimensions  of  that  oivil  war,  but  all  history  provea  that  no  benefit  to  the  canse  of 
peace  can  rise  from  an  interference  in  tbe  domestic  quarrel  of  a  great  and  spirited 
nation.  I  am  surprised  to  hear  persons  taunting  ns  in  this  House  with  being  opposed 
to  peace  in  America  becauae  we  are  against  intervention.  The  same  ailment  was 
used  in  1793  with  relation  to  France,  and  that  argument  prevailed.  Foreigners 
interfered  to  put  down  the  reign  uf  terror  in  thatconntry.  What  waa  thsconsequBnoel 
Tbe;  extended  the  reign  of  terror  over  the  whole  continent,  and  Europe  was  deluged 
with  blood  for  twenty  years.  Interference  conld  now  only  produce  similar  oonse- 
quenoea  in  America.  I  do  not  pretend  Vo  say  what  the  resnit  of  the  war  will  be.  I 
have  travded  twice  over  the  American  continent,  and  have  given  very  close  attention 
to  all  that  has  passed  there  dnriug  the  last  thirty  years.  Asanmiug  for  myself  no 
superiority^ut  claiming  only  the  ordinary  powers  of  observation,  probably  no  mem- 
ber of  the  House  has  h^  a  better  opportunity  than  I  have  of  Jndgiug  of  the  state  of 
affairs  at  the  present  moment  in  Amanoa,  and  of  the  power  of  the  respective  betliger- 
euts ;  and  I  say  I  do  not  expect  to  live  to  see,  and  I  never  have  expected  to  'see,  two 
independent  nations  within  the  area  of  the  old  United  States,  I  do  not  ask  any  one  to 
agree  in  opinion  with  me ;  but  I  am  afraid  that  a  good  deal  has  been  said,  and  that 
eveti  a  little  has  biten  done  in  this  conntry,  on  a  contrary  assumption.  Whatever  may 
be  the  isins  of  this  dreadfiU  war,  let  us  keep  clear  of  it.    Prevent  those  Brjtisb-bnilt 
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crniMia  kdA  sbipa  of  war  from  iiit«rferinff  In  a  iraj  that  'wU  injure  tlie  MSkt  niBterial 
tDlereits  of  America,  and  my  voice  will  be  mate  in  the  qonneL  1  aeaire  nothing 
■lore  thai)  that  we  bWiuM  in  this  House  be  silent — sileut  and  sorrowful,  ontU  this 
terrible  stniggle  ii  brought  to  a  close. 

Ur.  Laird  said  he  wan  prepared,  if  necesntr,  to  prare  that  erery  word  he  bad  aaJd 
in  a  former  debate  waa  perfectly  true ;  and  as  the  question  was  one  nbich  affected  fatr 
U^esty's  fcovemment,  ae  was  read;  to  pat  his  proiib  in  the  hands  of  the  nolAe  lord  at 
the  head  of  the  covemnient  The  honorable  gentleman  stated  that  the  Alabama  went 
out  with  a  picnic  party,  bat  he  had  ascertained  that  she  went  out  of  dock  at  nif[ht ; 
that  she  anchored  in  the  tlver  until  eleven  or  twelve  o'clock  next  day,  and  that  she 
was  seen  from  the  shore  by  thotuands  of  persona.  [Hr.  CoflDEH.  I  quoted  from  Eail 
RusBell'B  dispatches.]  He  was  not  reeponwble  for  tboee  dinpalchu  [Mr.  Cobdkit. 
She  had  do  clearanoe.]  It  was  not  necesHsry  to  take  h  otearauce.  The  owner  might 
either  clear  bar  or  take  a  register.  The  conrae  pursued  iras  to  hand  thf  builder's  cer- 
tificate to  the  owner,  and  then  he  might  do  what  he  liked  with  her.  A  great  deal  «f 
blame  had  been  cast  npon  the  English  government,  bat  what  had  been  tbe  ordere 
given  by  the  American  govemtoenl  to  the  TusoaroraT  She  was  running  about  the 
country  after  the  Alabama,  bat  orders  were  given  to  her  not  to  tonch  the  Alabama  in 
the  channel.    Mr.  Adams,  in  a  letter  to  Mr.  Seward,  dated  Augtut  7,  1862,  said: 

"  On  the  same  day  I  received  by  mail  a  note  from  Captain  Craven,  dated  the  31st, 

mouncing   '  ...         ..       -.  .„... 

n  the  Ist  ii 
This  last  movement  m 
jnrlsdictin 
•ations  wi 
attempt  her  captnr 
every  chance  of  his  succces." 

The  honorable  membu'  stated  that  the  fbreign  enlistment  was  infringed  beeiLnse  tlie 
Alabama  had  never  been  In  a  confederate  port,  but  that  was  uot  necessary  ao  long  as 
■he  eartied  the  confederate  conitnission.  If  we  were  at  war  witi  Aiueric*,  and  the 
admiral  on  the  North  American  station  captnred  vessels  that  were  likely  to  be  oseCni, 
did  the  honorable  gentleman  suppose  that  he  would  be  obliged  to  send  them  urto 
Portsmouth  Harbor,  and  wait  for  their  return  I  No ;  the  moment  a  vessel  received  ■ 
eommls^on  from  a  belligerent  government  she  became  a  recognized  vessel  of  war  and 
must  be  so  regarded  by  everv  nation  in  the  world.  A  proof  that  the  American  gov- 
unmeut  admitted  the  lawfnlneHS  of  the  captures  made  by  the  Alabama  was,  Uiat  the 
American  courts  had  reoogntied  the  bonds  given  by  the  ofBcers  of  the  ships  seized  and 
liberated  by  the  Alabama.  They  thus  recognized  the  whole  proceeding, under  which 
she  became  a  confederate  vessel  and  received  a  confederate  oconmiasion,  and  they 
oonld  not  back  out  of  it.  The  memorial  presented  by  the  honorable  gentleman  woe  signed 
by  thirty  of  the  ahip-owncrs  of  Liverpool.  They  were  very  respectable  perBOns,  bat 
they  were  too  small  a  namber  to  claim  to  represent  the  ship-owners  of  IjvelpooL 
Many  of  those  who  had  signed  it  had,  he  was  told,  done  so  with  the  understanding 
that  other  nations  were  to  do  the  same.  It  had  been  proposed  to  make  the  law  more 
stringent,  and  tbat  any  one  undertaking  an  order  for  bnildiog  a  ship  should  prove  for 
whom  she  was  intended.  Bot  there  waa  this  difference  between  ships  and  cannon, 
that  ships  might  be  used  for  peaceful  purposes,  while  cannon  and  muskets  ooold  only 
be  tamed  t«  one  use.  The  northern  IStates  got  all  they  wanted  &om  this  coantry. 
Hey  imported  largely  our  arms  and  ammunition,  and  at  the  same  time  titey  wished 
to  stop  a  legitimate  branch  of  indnatiy.  As  a  priMif  how  eoaily  vessels  built  toe  pnr- 
poaes  of  commerce  might  be  converted  into  vessels  of  war.  he  might  mention  tJuit  in 
Id59  he  thought  it  desirable  to  strengthen  the  local  defeuses  of  each  port  by  adapting 
the  ferry-boats  and  tug-boats  to  purposes  of  defense.  He  laid  a  proposition  before  Um 
admiralty,  and  also  before  Lard  Herbert,  by  whom  it  was  warmly  taken  ap,  oSering 
to  adapt  forty  or  fifty  of  these  vessels,  at  an  expense  i^from  £3M  to  £300  each,  to  the 
pmposes  of  defense.  The  admiralty  sent  down  a  talented  officer  of  the  navy,  who 
made  a  survey  and  reported  that  for  £290  or  £300  each  these  vessels  might  be  made 
to  carry,  some  SSs  and  others  68-poanders,  then  the  most  effleieut  gun  in  the  Berrice. 
He  (Mr.  I.aird)  would,  Indeed,  take  any  abip  and  at  a  small  oast  adapt  her  to  cany 
•ome  of  the  largest  guns  of  the  service.  White  the  honorable  gentleman  (Mr.  Cobden) 
was  turning  his  attention  to  the  luvuch  of  the  foreign  enlistment  act,  he  could  have 
wished  tbat  he  had  made  iuquiries  into  the  enlistment  of  men  for  the  federal  army 
that  was  now  going  on  in  Ireland.  If  he  would  odviee  with  the  American  minister  an 
that  point,  he  uti^t  do  a  great  deal  of  good  to  the  people  of  Ireland.  The  honorable 
nntleman,  however,  persisted  in  seeing  only  one  side  of  the  question.  The  chief  baron 
had  given  a  strong  opinion  that  the  law  was  on  the  side  of  those  who  had  built  tlia 
Alexandra.  The  bonorable  member  had  vouched  for  the  readinees  of  the  Americana 
to  abBt«iii  from  infringing  the  law  in  that  respoct.  He  wisbed,  however,  to  relate  to 
the  House  what  ti>ok  place  in  regard  to  tlie  America,  a  vesMi  wfaicb  was  built,  manned, 
armed,  and  equipped  £n  the  United  Btates,  and  whioh  wae  taken  out  by  C^nMD  Hnd- 
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•on  to  Petec^MiIoTBki  for  UMBmeteii  goTemmeut.  Obtain  Hodaon  "  exprcMed  hit 
4etip  eb«|triti  at  the  noexpeetod  tetmiaMlon  of  the  war,  aa  the  America  «ra«  only  oat 
tia  fleet  tiiat  were  ^eparing  and  eqaippiog  for  the  umu  caTemmeDt  aad  purpose, 
aad  added  that  in  the  event  of  another  yeai'i  war,  they  woqkI  bare  s*re»t  the  Paoiflc 
•f  the  EngUah  TtMels."  In  conflrraatioD  of  that  Htatemmt  he  would  read  a  memoran- 
imm  made  bj  an  ofBeer  oa  board  the  Sapaoaah. 

'"Die  Ajnccica  came  into  Rio  de  Janeiro  on  her  way  roiuid  from  New  Ynrk  to  PetiO' 
pMiIoTski.  When  ahe  waa  in  Bio,  the  captains  of  the  Bngliah  and  Preach  men-of-war 
lyiBirtlkefe  wanted  to  overhaul  her,  bat  the  Brazilian  ffOTermnent  woald  not  penalt 
&.  They  then  delennined  to  overhanl  her  afl«r  ahe  left  the  harbor.  Commander 
Salter,  who  was  commander  of  the  United  States  aquadron  at  Rio  In  the  ^gate  ^ 
Barannah,  in  order  to  protect  the  Amerioa,  ordered  her  to  take  bbe  Savannah  in  tow, 
which  effectaally  prevented  the  Bntrlitih  and  FVenoh  aeaioliing  the  Aaieriaa.  Oae  of 
tbe  er«w  of  the  AmeriM  gave  the  BritlBb  oonsul  at  Bio  information  of  the  America 
having  lier  gans  in  her  h^  ready  to  noont.  The  America  waa  commaiided  by  Cap- 
tain Hndaon,  an  ex-lieotmant  of  uie  United  States  navy." 

I^et^,  on  officer  of  the  Britiah  navy  atated  in  a  letter: 

"The  Anierioa  laid  in  the  Pei-ho  River  for  some  weeks  daring  the  montllB  of  April  and 
Hay,  1B68.  She  had  the  flag  of  Count  Patlatine  flying  at  the  aignihg  of  the  treaty  of 
Titoitan,  Hay,  1658,  and  waa  well  known  to  every  naval  officer  present  it  having  lieen 
hsilt  in  America  for  the  Boaaiana.    She  had  an  American  eagle  on  her  etern." 

So  far  from  the  America*  governmeut  keeping  foith   with  that  of  Great  Britain 


TiacouNT  Pauierstom  :  Sir,  I  have  listened  with  great  attention  to  the  apeeoh  of 
■ay  hoDoraUe  Mend  the  member  fw  Boebdale ;  bnt  it  appeua  to  me  that  he  and  her 
Uajeaty'e  government,  and  I  think  the  ooantfy  at  la^e,  etart  in  the  conBlderatioo  of 
the  m^itar  to  which  be  haa  directed  the  atten^on  of  Uie  Hooae  from  different  points  tS 
departure.  We  look  npon  the  two  parties  who  are  now  in  arms  against  each  other  in 
America  aa  each  <tf  them  belUgermtb  and  therefore  alike  enti  tied,  aa  far  oa  our  neotral 
jHMitlon  is  conoemed,  to  all  the  privuc^^  aud  rights  which  appertain  to  belligerents. 
Now,  itsoemetometbatthat  whiebiamnnlngliithehead  of  the  honorable  gontlnmaii, 
tmd  which  gnidea  and  directs  the  whole  ot  his  reasoning,  is  the  feeling,  although  perbapa 
disgnised  to  himael^  that  the  Union  is  stiU  in  legal  eiiBtence— that  there  are  not  in 
Amatioa  two  belligerent  partiee,  bnt  a  legitimate  government  and  a  rebellion  against 
that  sovemment.  Now,  that  places  the  two  parties  in  a  very  different  position  from 
ttiat  m  which  it  ia  onr  dnty  to  consider  them.  Now,  what  ia  the  duty  ot  a  neatrsl  In 
ngard  to  twoiielligerente,  and  what  are  tlierJEbtsof  neatralsT  The  Americaa  govern- 
ment liave  laid  down  the  position  for  themseTvee,  beoaose  they  have  declared  that  a 
nealial  ia  at  liberty  to  fnmtsb  a  belligerent  with  anything  that  the  belligerent  may 
•faoose  to  buy,  whether  it  be  abips,  arms,  ammunition,  or  anvtbing  else.  No  restriction 
Is  imposed  on  a  neutral  in  famiehing  a  belligerent  even  with  those  things  which  are 
matuial  ingredients  in  the  ooadaot  of  military  operationa.  Therefore,  on  no  Intema- 
tiraial  law  luis  the  federal'govemmen  t  any  right  wliaterer  to  complain  of  tbis  or  any  other 
MHintry  that  may  tnpply  a  party  in  arms  against  the  federals  with  anything  they  may 
•hooae  to  boy.  I  oannot,  in  the  abstract,  coacnr  with  my  hcmorable  iriend  in  tbinkiiiK 
that  tiiere  is  any  distinction  in  ptinolple  between  mnsketa,  gnnpowder,  ballets,  and 
eaiuion  on  the  one  side,  and  sliips  on  the  other.  Those  are  things  by  which  war  la 
oairied  on,  and  yon  are  equally  assistiQg  tieUigerents  by  sapplying  them  with  muskets, 
eannon,  and  ammanitiou,  as  yon  are  by  fnmiahinK  them  with  ships  that  are  to  operate 
in  the  war.  What  has  been  the  praotioeof  the  United  States  government  themaelveil 
The  bonotable  membei  for  ^rkenhead  (Mr.  Laird)  haa  nllni&d  to  the  case  of  a  ship 
bniltin  the  United  States  when  we  were  at  war  with  Russia.  Wc  complained,  and 
the  ship  waa  eiamined  and  dedared  by  the  local  anthoritiea  to  be  free  from  any  tcroond 
for  molestation.  Nevertheleea,  there  waa  the  beet  reasoD  for  believing  tbat  the  ship 
was  destined  for  the  Rnsaian  government  ami  for  naval  operationa  in  the  eastern  seas, 
where  the  Roasian  govemmtait  most  wanted  such  aasistaDoe.  We  had  reason  to  Iwlieve 
that  other  ships  were  then  bnilding  in  America  for  the  same  purpose,  and  would  havr 
been  nsed  if  the  war  hod  continued.  Therefore  I  hold,  tbat  un  tbe  mere  ground  of 
international  law,  belligerents  have  no  right  to  complain,  if  mercbauts — I  do  not  say 
tbe  government,  for  that  would  tie  internrence — as  a  mercantile  transaction,  supply 
one  of  the  belligerents,  not  only  with  arms  and  cannon,  but  also  with  ships  destined 
for  warlike  purposes.  But  then  in  our  case  there  comes  in,  no  doubt,  tbe  municipal 
law.  The  Anierioan  government  have  a  distinct  right  to  expect  tbat  a  neutral  will 
enforce  its  municipal  law  if  it  be  in  their  &vor.  Then  comes  the  qaestioa  whether  the 
government  have  done  that  which  tbe  Kovemment  is  enabled  to  do,  and  ought  to  do ; 
audi  contend  tbat  we  liave.  Uy  honoruile  friend  says  that  we  ooEht  to  have  prevented 
ahlpe  from  being  built  which  were  evidently  destined  for  war.    But  it  was  very  well 
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■■id  bjr  tlw  honoTBble  meaibei  for  Birkenbead  tbM  yoo  cannot  draw  •  dlaiiii«tiaii 
between  Rbips  that  may  evidently  be  built  for  warlike  parpoaM  and  those  that  m^ 
be  eTentnally  applied  to  warlike  parpoaea.  He  hat  mentioned — what  everybodj 
know* — that  when  we  had  to  conuder  unr  means  of  naTol  defense,  we  found  a  gtvat 
nnmber  of  mercantile  iteamera  in  onr  ports,  which  raieht,  in  a  short  time,  and  at  ft 
small  expense,  be  converted  into  ships  of  war,  and  made  availalile  for  tb«  deAnaa  ot 
the  conntry.  Take  what  haa  happened.  One  of  the  ship*  employed  in  the  serrioe  of 
the  confederates  to  prey  on  the  commerce  of  the  federals  was  the  Nashville.  Now, 
what  waa  the  NashyUlet  Hnppoae  she  had  been  built  in  this  country,  what  poasibility 
had  we  under  the  foreign  enlistment  act  of  preventing  her  from  leaving  this  countljl 
I  went  on  board  the  Nuhville  in  Southampton  docks.  Sbe  was  a  steamer  very  miM 
like  those  that  go  up  and  down  the  Thames,  with  a  glass  room  built  on  deck,  and 
furnished  below  with  berths  for  passeneers.  Bnt  they  put  guns  on  boaid,  and  being 
able  to  steam  with  great  rapidity,  the  Nashville  could  easily  capture  and  deaboy  any 
merchantman.  In  the  same  way  a  ship  might  be  built  in  this  country  capable  of  being 
ootiverted  into  a  ship  of  war;  but  with  respect  to  which,  while  building,  it  wtmld  ba 
perfectly  iinpoaaibte  to  prove  by  any  legal  conBtniction  that  she  was  intendad  for  a 
ahip  of  war,  and  therefore  liable  to  be  interfered  with.  My  honontble  friend  complained 
tiiat  the  government  have  not  exercised  the  vigilance  inonmbent  on  them  in  aoah  k 
matter,  and  that  tliey  have  relied  entirely  on  receiving  iufomiatian  from  the  uiniater 
of  the  United  States.  But  that  is  not  the  &ct  The  Home  Office  have  empli^ed  all 
the  means  that  could,  with  propriety,  be  used,  and  in  some  caaea  comptaints  have  beeft 
made  that  they  have  employed  more  stringent  means  than  they  ought  to  do.  We  ara 
Dot  in  the  babit  iu  this  country  of  employing  that  system  of  spies  which  is  reaorted  to 
other  countries ;  still  the  government  have  thought  it  theii  duty  to  employ  p 


openly  and  legitimately  to  obtain  infonnatiun.  With  regard  to  the  Alabama,  an  expla- 
nation has  been  given  by  the  honorable  member  for  Birkenhead.  With  re^^rd  to  the 
Alexandra,  the  attention  of  the  government  having  been  called  to  the  construction  at 
the  vessel  steps  were  taken  to  stop  and  seize  her.  The  trial  came  off ;  and  thejndgiaent 
of  the  court  was  against  the  government,  the  conrt  deciding  that  under  the  foreign 
enlistment  act  the  government  had  no  right  to  stop  her.  Eioeptions  have  bean  put 
in  to  that  ruling,  but  the  question  cannot  be  decidul  until  next  November.  I  realtj 
think  there  is  no  ground  on  which  either  honorable  gentlemen  or  the  federal  govtsn- 
ment  can  found  any  complaint  that  her  M^esty's  government  have  not  done  all  uiat  the 
municipal  law  entitlee  them  to  do  in  regard  to  the  fitting  out  of  ships  in  this  oonnfay- 
ThereiBafuitherdifflciilty.  1  will  suppose  aship  built  of  sDChacharacter  that  we mtcht 
■afely  say  it  was  boilt  for  warlike  pui^oseA.  Then  you  must  prove  whom  she  la  inteiMed 
for.  The  honorable  gentleman  assumes  that  parties  may  be  iu  oombination  to  erada 
Uie  law;  but  iu  that  ca«e  nothing  can  be  easier  tbati  toshow  thatashiplsuot  inteoded 
for  the  particular  state  for  which  sbe  is  supitosed  to  be  built.  The  honorable  gentleniaii 
suggests  that  ne  onght  to  amend  the  foreign  enUstment  act.  and  add  the  word  "bnild- 
iniF."  as  well  as  "armed  and  eouinned."     But  that  ooes  bevond  the  nuestion  of  ahiiia  of 


of  any  foreign  government  ut  any  particular  moment.  We  undertook  a  ehanga  in  t^» 
law  some  years  ago,  not  in  deference  to  any  detnaud  itom  a  fbi«iga  govemmmt,  b«t 
t»ecauBe  we  thought,  as  gentlemen  and  men  of  honor,  the  government  and  PaiiianMOt 
of  this  conntTy  were  bound  to  do  what  we  proposed  to  protect  an  allied  sovereign  Amb 
the  personal  danger  to  which  he  was  exposed  from  conspirators  in  this  country.  W« 
did  it  spontaneously,  bnt  not  suocessfully.  But  do  such  principle  applies  to  thia  oaae ; 
for  to  pursue  the  course  the  honorable  gentleman  recommends  would  be  fettering  our 
own  legitimate  indnntry  and  commerce,  and  I  do  not  think  the  House  would  agree  to 
such  a  change.  1  quite  agree  that  we  ought  to  endeavour  to  enforce  our  law  as  far  aa 
WB  can,  and  that  whenever  we  learn  that  there  are  shipa  being  built  preiinmahlj  for  a 
belligerent,  between  which  and  other  belligerents  we  profean  to  be  nentral,  we  ought 
to  enforce  our  law  as  fiti  as  the  courts  of  juatjoe  enable  us.    That  will  be  the  oonrao 

Sursued  by  the  government.  As  regards  one  of  the  iron-ulads  to  which  my  honorable 
iend  has  referred,  1  am  informed  that  the  French  consul  claims  it.  [Mr.  Cobden  dia- 
sented.]    How  that  is,  I  cwinot  say. 
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DEBATE  IN  THE  HOUSE  OF  COMMONS  OF  MARCH  6,  1868, 
EELATIVE  TO  THE  ALABAMA  CLAIMS." 

(Froa  Hwund'i  PariiameBtur  DebMM,  roL  190,  pp.  llSft-lU8.J 

Hou»  OV  CoHHOMB,  MarA  6,  1866. 


ne^tiatiouB  of  the  noble  lord,  the  foreign  iecreUry,  with  the  goTantment  of  the 
United  States,  ot  which  would  add  Ui  the  coniplitwtioiu  already  aiistiog  betweea  the 
United  States  and  this  country.  iJothinif  could  be  further  ttoia  nia  wish ;  if  he  thon^t 
BO  he  should  be  silent.  Bnt,  on  the  contrary,  it  seemed  to  him,  and  those  with  wluun 
he  had  communicated,  that  some  good  uiigbt  ariao  fhim  the  diMuasion  of  the  antdeot  If 
it  were  conducted  with  candor  and  a  due  senee  of  resjKinsibtlity.  He  nonld  not  ask 
the  House  to  follow  him  through  a  long  stafemeut;  but  there  were  uertain  &ct«  and 
dates  with  which  ha  must  trouble  them.  Tbe  earliest  oauae  of  oomplBLCt  oa  the  part 
of  the  United  States  government  arose  ont  of  ber  Mioesty's  proclamatiun  of  uenCrBlity, 
which  was  issued  May  13,  1861,  on  tbe  advice  of  tbe  lam  ofBoers  of  the  Crown.  It  was 
not  usual  with  us  to  publish  tbe  opiuioue  of  the  law  o£BcerB,  and  therefore  we  could 
not  with  certainty  know  what  ware  the  grounds  for  their  decision ;  but  looking  at  the 
f&cts  which  were  then  known,  it  was  not  difficult  to  conceive  them.  The  faU  of  Fort 
Sumter  had  taken  place  on  the  14th  of  April,  1961,  and  was  generally  considered  the 
commencement  of  tne  civil  war  in  America.  Iiong  before  that,  however,  seven  of  the 
Confederate  States  had  organized  a  distinct  government,  had  made  great  preparationa 
fi)r  war,  and  had  virtually  separated  &om  the  Northern  States.  The  tall  of  Fort  Sum- 
ter was  followed  two  days  anerwards  by  the  proclamation  of  President  Linooln  calling 
ont  seventy-five  thousiuid  men.  That  was  followed  bv  a  proclamation  from  the  Con- 
federate States  cf"" -  -..i-.- ...    .....  .  ■      ...  ... 

letters  of  marquf 

the  southern  coasts,  and  to  treat  the  crews  of  tlie  pdvateera  as  pirates.  These  facta 
reached  this  country  on  the  3d  of  May,  and  on  the  4tli  they  were  published  in  the 
Times.  It  was  not,  however,  till  the  10th  that  an  official  copy  of  uie  proclamatioa 
reached  tbe  Foreign  Office.  Ou  the  6th  of  May  her  Majesty's  government  announced 
in  that  House  that  tbey  should  recognize  the  South  as  belligerents ;  and  on  the  13th  of 
Hay,  M  he  hod  atnted,  the  proclamation  of  neutrality  was  issued  by  tbe  government. 
Tile  actual  blockade  was  enforced  by  the  North  along  a  great  portion  of  the  coast  of 
America  by  tbe  end  of  April,  aud  from  that  day  forward  there  were  in  the  prize  courts 
of  the  North  numerous  cases  of  English  vessels  captured  during  the  btookade,  aud  of 
vessels  of  tbe  Southern  States  captured  on  tbe  high  seas.  It  was  not,  however,  until 
some  little  time  aflernords  that  the  southern  flag  made  its  appearance  on  the  high  seaa. 
It  was  the  custom  of  the  American  government  to  talk  as  if  all  the  vessels  which  car- 
ried the  confederate  flag  had  their  origiu  in  this  country;  but  there  were  four  oases  of 
coofedente  men-of-nat  or  mivateers  which  sailed  from  southern  porta  before  any  one 
was  built  in  this  country.  The  first  was  a  vessel  called  the  Sumter,  which  escaped  the 
blockade  from  New  Orleaus,  and  which,  after  capturing  two  prizee  off  Cuba,  pat  into 
Trinidad  on  the  2&th  of  July,  1661,  nine  days  after  the  battle  of  Bull's  Bun.  Sbe  was 
reoeived  there  as  a  fully  commissioned  vessel  of  war,  and  was  provided  with  coal  and 


provisions.  That  was  the  first  instance  in  which  the  confederate  flag  had  been  iec<»- 
nizod  by  tbe  govemmeut  of  tliis  country.  Another  vessel,  the  Nashville,  also  duly 
commissioned  in  a  southern  port,  shortly  afterwards  soiled  on  a  cruise  of  deelTnction, 
and  put  into  English  ports  at  various  times.    It  was  not  till  tbe  following  year  that 
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Any  eotnplKint  was  made  of  a  \eme\  beias  bnilt  and  equipped  in  onr  porta.  In  jh« 
oonne  of  tbe  winter  of  IB61-'6S  the  coiif«lFrat«  gaTerameDt  sent  over  bere  a  staff  of 
navaJ  officera,  with  iiigtmctioDB  to  buy  or  build  veeaela  of  war,  their  mala  object  being 
to  embruU  ue  with  tbe  North.  They  also  raised  a  oon«iderab)e  loan,  oat  of  the  pro- 
ceeda  of  which  theae  ve«ael«  were  to  be  paid  for.  In  doe  conree  tbe  Oreto,  or  Florida, 
was  completed  by  Uewrs.  Millar  &  Co.,  at  Liverpool.  The  American  miaister  having 
made  a  oompUint  in  respect  to  this  vnael,  iiiqairiM  were  made,  and  tbe  tben  caUeetor 
of  ciutoEaB  of  Liverpool,  a  (^ntlttmau  who  seemed  on  all  occasions  to  have  lieea  aaaily 
misled,  asserted  his  belief  that  she  was  intended  for  the  Italian  goTommeDt.  ^le 
declared  for  Palermo,  but  she  sailed  direct  for  Ijasean,  there  noderwent  some  jodieial 


{□vestigatioBs,  then  obtaioed  a  portion  of  her  armament,  and  ran  the  blockade  into 

u_Lii_   _i. ^_    ..._  ^..    ^  ^^  sailed  as  •  vessel  of  war,  bnnring  and  <*-■ "-- 

n  with.    Shortly  after  the  news  of  the  escape  ol 
le  to  tbe  knowledge  of  the  AiMvican  govemmeat,  tfaey  eomplained  that  aaotber 


Mobile,  whence,  in  due  time,  sae  sailed  as  •  vessel  of  war,  bnnring  and  deotFOtjlw 
— ryfeder" '  '"  -'"■      "^   —- "- ■■•^ "'- ' -■^ 


every  federal  vessel  she  fell  in  with.  Shortly  after  the  news  of  the  escape  of  this  t«»- 
■el  came  to  tbe  knowledge  of  tbe  AiMvican  govemmeat,  tfaey  eomplained  that  aaotber 
Tcssd  was  being  built  by  the  Meesn.  Laird,  and  which  was  called  tlie  390.    Her  H^ 


tkat  tbis  vessel  v  .  , 

admitted  that  she  was  intended  (br  a  foreign  p^vemment,  bnt  that  they  would  not  say 
fur  whom.  On  the  21st  of  Jnly,  1H62,  affidavits  were  obtained  by  the  American  eosaol 
throw.ing  lifcht  upon  Imt  intentions.  Anumg  tbeae  was  one  from  Passmore,  who  stated 
that  he  liao  been  told  by  Captain  Bnllock,  who  engaged  bim^that  ,the  veaael  wa« 
lDl«nded  W  SAt  tbe  North.  These  affidavits  tbe  next  day,  the  S3d,  were  also  sent  to 
the  Foniign  Once  by  Hr.  Adams,  and  on  the  23d  the  solicitor  to  tbe  American  gowm- 
ment,  Hr.  Sqnarey,  on  calbng  at  Uie  Foreign  OBcb,  was  informed  by  Mr.  Layaxd  that 
the  papers  had  been  sent  on  the  82d  to  the  law  officers.  The  honorable  and  learned 
member  fbr  Bichmond,  (Sir  Boondell  Palmer,)  then  attorney  general,  had,  on  a  pre- 
vitKN  oecaston,  told  them  that  tber  reached  him  only  on  ^e  Kith.  Dnring  tliat 
tnterval  tbey  appeared  to  have  been  left  witb  tbe  Qneeu's  advocate,  who,  acoording  to 
tbe  routine  ot  Mie  offloe,  wonid  hare  given  his  opinion,  and  sent  them  on  to  the  attor- 
Bey  generaL  UnftHrtunately,  at  that  very  moment  the  then  Qneen's  advocate  was  anf- 
fenng  ttmn  a  severe  tnaladv,  fh>m  which,  it  was  to  be  feared,  he  never  reonvered,  and 
tile  resnh  was  that  long  delay.  TbatfWct  bad  not  hitkerto  been  stated  in  that  Bomo, 
-  chieSy  throngb  the  kina  reserve  of  the  honorable  and  learned  member  for  RichmoDd; 
Imt,  as  in  a  conversation  between  Ixird  Knssell  and  Hr.  Adams,  reported  in  tbe  Ameri- 
can  offlelal  correspondence,  the  delay  was  attribated  to  that  cause,  and.  as  it  waa  weO 
known  in  the  States,  there  was  no  longer  any  reason  for  that  reserve.  On  the  88th  tbe 
papen  reached  the  attorney  general,  who  at  once  gave  his  opinion,  and  ordn«  were 
'   'B  stop  the  vessel  on  the  next  da^.    Unfortonately,  before  the  order  arrived  or 


nnder  pretense  of  a  trial  trip,  witturat  a  clearance,  and  wSh  a  party  of  ladiee  and 
nnisie  on  board,  not  without  strong  suspicion  of  treachery,  tbe  source  ot  whi^,  he 
believed,  was  well  known  in  Liverpool.  She  went  to  Fort  Lynas,  near  Beanmarib 
where  she  rt*eived  part  of  her  crew,  and  then  sailed  to  tbe  Aiores.  where  she  was  met 
by  another  vessel,  fVom  which  she  obtained  the  rest  of  her  men  ana  armament  WbeB 
H  was  discovered  that  she  bad  eecaped,  ordera  wctv  sent  to  Qneenatown  and  Naasan  to 
detain  her;  bnt  she  avoided  those  ports,  and  when  she  pnt  into  a  British  port  in 
Jamaica,  she  waa  received  as  a  properly  oommisBioned  vessel  of  war.  From  that  time 
to  tbe  end  of  her  career  she  never  pat  into  a  southern  port,  bnt  she  frequently  reoeived 
hospitality,  aometinies  of  a  demonetratlve  character,  in  British  ports.  She  bnraed  all 
her  prisee,  which  she  constantly  decoyed  by  flying  British  colors;  her  crew  waa  for 
the  most  part  English ;  some  of  her  offlcem  were  English ;  and  she  waa  paid  for  by 
money  raised  la  England  on  tbe  chance  of  tbe  Bncc«as  of  the  South ;  ber  function  waa 
sot  4«  fight,  bot  to  bum  and  destroy  and  ran  awayj  she  waa  a  kindof  Brebrsnd,  ligfat- 
tng  the  seas  with  bonfires  of  Innocent  meicbant  vessels.  The  damage  she  did  waa 
enormons;  the  like  of  snch  an  enterprlM  had  never  before  been  known,  and  waa 
•carcely  possible  nntil  steam  had  given  such  a  gr^at  advantase  to  steam  vessels  over 
merchantuieii,  which  were  Tot  the  most  part  sailing  vessels.  The  name  of  that  vessel, 
her  crnise,  ber  bonfires,  her  English  origin  and  oonneetion,  the  cheers  of  that  Honae, 
be  Tegrett«d  to  say,  when  an  honorable  member  boasted  of  his  connectton  wUh  ber, 
and  said  he  would  rathn'  be  the  builder  of  it  than  make  tbe  speeches  wbieb  tbe  booor- 
able  member  firr  Birmingbam  had  made — all  tbeae  bad  entered  deep  into  the  bearts  of 
the  American  people,  and  had  done  nntold  mlsohief  fn  raising  ill-f<>el)ng  between  them 
end  ne,  He  supposed  there  were  tew  now  wbo  would  not  look  upon  all  those  who 
were  oonnected  with  that  vessel  aa  among  tbe  {creat«8t  maleftteton  of  tbe  age.  Unfot>- 
tanat«ly,  thev  were  never  brought  before  ft  criminal  tribunal ;  and  it  waa,  perhaps,  oa 
acoonnt  of  their  immunity  that  other  similar  attempts  were  made,  some  snccessfiil. 
others  not  BO.  He  need  not  recall  to  the  memory  of  the  Sonse  thecaseof  tbe  iron-elaa 
rams,  also  built  by  Messrs.  Laird,  The  government  by  that  tinie  had  learned  tbat  if 
tbe^  followed  tbe  strict  line  tiiey  bad  pursued  in  tbe  case  of  the  Alabama,  naoielVj  of 
Insisting  upon  Urict  evidence  to  connect  the  vessel  witb  the  South,  and  disregartting 
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tbe  mmmndjag  tatcwnwlMiow  of  violent  mspidon,  tbe  tmmI  would  gtit  away.  In  the 
MSB  of  the  TMne  the  fcomamtBt  OTeratepped  the  line  of  tlie  law,  and  detained  them  on 
tileJT  own  reepotinblUtj  pending  further  inqnirira.  It  wonid  be  reoolleot«d  tiMt  Lord 
Chtds  made  a  fleroo  attcuik  upon  the  goTerament  for  hSTins  token  that  stop,  sad  only 
&Ued  bj  six  in  tiefeating  them.  Was  there  a  member  of  that  Hoqm,  lie  wondered, 
who  did  not  wish  that  the  Mtme  tMinrse  had  been  punned  in  t4ie  oase  of  the  AtabamaT 
Another  vefiael,  called  the  Pmupero,  was  also  leized  at  Qlaagow,  and  was  condemned 
in  the  conrta  there.  At  the  oloee  of  the  war  she  wbb  restored  to  her  owner,  who  re- 
qranded  to  that  act  of  hludneea  by  immediately  rushing  into  another  similar  enterpriM ; 
•od  under  the  name  of  the  Tornado  that  vevel  had  done  her  beet  to  complicate  our 
relations  with  Spain.  There  was  also  a  Teasel  called  the  Alexandra,  which  wae 
detained.  She  Tinderwent  a  Judicial  iUTcstigation,  which,  unfortanately,  did  not  sno- 
Med ;  hnt  he  believed  she  had  again,  on  a  Bobeeqiient  occasiou,  been  arrested,  aad 
legal  pioeeedinga  were  atUl  in  progrew  when  tbe  war  eame  to  an  end.  Two  other  Te»- 
■eb,  noweTer,  escaped  without,  as  far  as  he  oonld  learn,  any  informntioo  or  eompWnt 
having  been  madeoy  the  AmWiean  minister;  they  were  the  Geo^a  and  the  Sea  King, 
tAetwwds  the  SheoandoMh.  Both  tbeae  vessels  sailed  by  stealth  from  our  porta,  met 
Other  vessels  bringing  guns  and  men  to  them  somewhere  beyond  onr  jurisdiction,  and 
tiien  started  on  the  same  enand  as  the  Alabama.  lu  tlie  ease  of  toe  last  vessel  he 
■hould  mention  that  a  letter  Itoia  the  Ameriooii  minister  at  Listion  to  hia  own  govern- 
ment showed  that  there  was  much  to  be  said  on  the  other  side  of  the  qnestion  as  to 
tbe  neglieenoe  of  the  American  authorities.  Writing  from  Lisbon  in  Novem1>er,  t9M, 
he  eompwined  tbat  he  was  net  kept  informed  of  the  whereabonts  of  the  AmsrioaB 
emiscm,  and  said  that  if  he  had  been  he  might  have  been  able  to  stop  tiie  veaa^    He 


to  aa  appointed  r^deiroiM  with  the  annameut,  to  be  trandbrred  at  a  fittinz  opfmr- 
tsnitf .  That  infer&Mttton  WM  in  my  possession  long  before  either  veeael  left  &iK>a>id, 
bnt  every  eiTort  on  my  part  to  communicate  with  one  of  our  vesaels  ot  war  foited, 
mainly  from  the  want  of  knowledge  of  their  whereabouts,  and  the  eriulnal  enterprise 
BDCOeeded,  with  abundant  ineans  at  our  disposal  to  prevent  it." 

Hiia  letter  made  it  the  more  extraordinary  that  no  information  was  given  to  via 
coveminent  before  the  vcesel  sailed.  The  veeseU  he  had  named  constituted  tar  a  long 
&tervB]  the  cmislng  force,  be  b^eved,  of  the  confederate  navy,  except,  perhaps,  two 
Of  three  coasting  privateers  or  some  floating  batteries,  whtiA  never  left  their  ports. 
The  damage  done  by  tbvai  waa  very  great ;  they  captared  or  burnt  upwards  of  two 
hundred  merchant  veaseh,  with  cargoes  valned  at  abont  £3,000,000.    A  considerable 

Sirtion  of  that  toss,  however,  fell  npon  Eugtisb  Insunuioe  oompanieB,  another  portion 
11  npon  this  country  owing  to  the  onhanoenient  of  the  price  irf  oil  and  othcir  com- 
modittee  destroyed.  But  tbe  damage  tA  tbe  Amertoaos  was  not  measnred  only  by  the 
loaaoftheae  vessels;  theireommeroefled  their  flag&  freights  roseao  high  in  oonsequenes 
of  the  inereaeed  rate  of  imnranM  that  their  veswle  oonld  not  get  them.  Iiarge  nnm~ 
hers  of  their  veasels  were  sold  either  really  or  oollnsively  to  as  to  be  registered  nndar 
onrflac;  what  they  loat'we  gained.  In  two  years  the  foreign  commerce  of  America 
earried  under  their  flag  fell  to  about  one-third  of  wliat  it  was  before,  while  that  nnder 
•or  flag  doQbled.  This,  perhaps,  not  nunatamlly,  raised  a  sospicioD  lu  the  minds  of 
people  In  the  North  that  the  ahlp-bBilders  and  ahip-owners  of  Liverpool  were  not  even 
ilelntereeted  in  the  aid  which  they  gave  to  the  slave-owning  South.  Those  only  who. 
had  traveled  in  Amerioa  riuoe  the  wot  ooold,  he  believed,  appreciate  the  barm  which 
had  been  done  by  the  coses  which  be  had  mentioned,  or  the  extent  to  which  ill-feeling 
had  been  roosed  in  that  oouatry.  This  ought  to  be  a  reason  for  treating  the  qoestlou 
<J  the  Alabama  claimt  somewhat  generously.  He  did  not  wi^  to  exaggerate,  nor  was 
he  prepared  to  aaeert  that  war  would  arise  out  of  the  matter;  but  it  would  aSbrd  the 


ail  regret  he  would  shortly  quit — on  the  very  day  tbe  proclamatioQ  of  neatrality  waa 
iasnea.  Bis  first  task  appears  to  have  been  to  oommunicate  with  Lord  Rasaell,  and 
he  e^reseed  regret  that  the  Brrtlsh  government  bad  decided  to  Imoo  that  proclamation, 
which  at  once  raised  the  insnrgent  State*  into  belligerents.  Lo^  Rnssell  replied  that 
the  proclamation  was  due  Co  the  advice  of  tbe  law  ofBoert  of  tbe  Crown,  and  that,  in 
reciupilitng  the  insurgent  States  ae  lielligereots,  no  opinion  was  expressed  on  the  merits 
of  the  war.  Mr.  Adams,  while  stating  his  readlneM  to  assent  to  that  view  nnder  olhsl 
eironmstances,  intimated  that  the  aot  appearedtobe  a  tittle  more  rapid  than  tbe  oocaaioB 
aetnatly  called  for.  At  a  subsequent  interview  with  Lord  Bnssell  Mr.  Adams  protested 
against  the  oonrae  panned;  Imt  in  the  diplomatie  eommnnieations  between  tlie  ttra 
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1  proteMinf  wyut  tbe  TMofptitwn  of 
nanding  u>UaBicti<Hi  fi)r  it,  nutll  • 

n  regard  to  the  oonfederate  cniuort.    No  m 

:B  Alabkmft  wu  oBpturing  and  burning  fedeni  vewdls  tbM>  Mr. 
AdaiuB  nittde  a  formal  claim  againat  oai  goveniment  for  payment  of  the  h)««e«  canaed 
by  thit  Tesaul,  on  the  ground  of  Ita  temiaaneai  and  n^li^ooe  tn  permitting  tiM  reaael 
to  escape.  In  October,  1663,  further  information  having  been  reoeiTod  of  the  nnmbw 
of  vessels  bamt  by  the  cmieen,  the  CMnreepondenoe  on  that  point  waa  resomed,  and, 
in  the  conrse  of  that  correspondence,  Mr.  Adama  for  the  first  time  offered  arbltratioit 
to  the  British  government,  bnt  notLioK  was  said  abont  the  recognition  of  ttelligerent 
rights,  the  complaint  being  confined  solelT  to  tbe  remiesneas  of  tbe  frovemmetit  in  not 
maintoijiiDg  the  neatrality  they  professed,  and  in  not  potting  the  foreign  enlistnient 
act  into  force,  and  thereby  preventing  those  vessels  leaving  British  ports.  On  that 
oecujon  he  did  not  find  that  Lord  Ruwell  took  notice  of  this  offer  ta  aibitraUon.  Tbe 
noble  lord  simply  met  the  claim  of  Ur.  Adams  and  denied  ttajnsdoe.  From  tliat  tinw 
the  claims  lay  dormant  for  nearly  two  yean,  and  when  they  were  renewed  in  tbe  oaae 
of  the  laat  veaael,  the  qneation  of  beuigerenoy  waa  then  ibr  the  first  time  hroo^t 
forward.  In  the  conrse  of  the  correepandenc^  I^ord  Bnssell  adverted  to  tbe  clauna 
made  by  Portugal  against  the  United  States  in  l&iM,  andpeinted  oat  how  similar  thi^ 
were  to  those  now  made  by  the  federal  government  on  Englvid ;  he  also  showed  that 
the  United  States  bad  taken  tbe  sam^  Lue  of  defense  then  as  England  did  now.  Hia 
reasons  for  declining  arbitration  were  that  the  British  government  oonld  not,  with 
dae  regard  to  ite  dignity,  agree  to  refer  tbe  qneation,  whether  it  had  not  acted  with 
dne  diUgence  and  good  fbiui;  or  wtietber  the  law  officers  of  the  Crown  had  rights 
intel^ireted  tbe  tbrtign  enlistment  act.  The  British  government,  hia  lordship  aodeo^ 
vraatbe  guardian  of  its  own  honor,  and  must  take  its  own  lawofltceraas  the  interpreters 
of  the  law.  With  this  dispatch  the  correapondence  closed  for  some  time.  But  at  tbe 
close  of  1965,  President  Johnson,  in  his  message  to  Congress,  adverted  to  these  olaima 
and  to  tb»  refusal  of  arbitration  in  terms  at  once  so  dignified  and  oondliatoiy  that  he 
must  refer  to  them.    He  said: 

"  The  formal  accordauce  of  belligerent  rights  to  tbe  insurgent  States  was  anprece- 
dented,  and  has  not  been  justified  by  the  issne.    Bnt  in  the  systems  of  neutrality 


The  materials  of  war  for  the  insurgent  States  were  furnished,  in  a  sreat  measnre,  from 
the  workshope  uf  Great  Britain ;  and  British  ships,  manned  by  British  subjects,  and 
prepared  fur  rec:aiviug  British  arniameate,  sailed  from  the  ports  of  Great  Britain  to 
make  war  on  American  oumnjerce,  under  tbe  shelter  of  a  commission  from  the  insor- 
gent  States.  Tbeee  ■bipe,  having  once  escaped  from  British  ports,  ever  afterwioda 
enteredthemiueverypartof  the  world  toreSt,  and  so  to  renew  their  deprudationa.  The 
consequences  of  this  conduct  wore  most  diaostmns  to  tbe  States  then  in  rebellion,  ineie«a- 
ing  their  desolation  and  misery  by  the  prolougation  of  our  civil  contest.  It  had,  moreover, 
the  effect,  to  a  great  exteut,  to  drive  the  Americtm  flag  from  the  sea,  and  to  transfer 
much  of  our  shipping  and  our  oommerce  to  tbe  very  power  wbose  tubjocta  tiad  created 
t^e  necessity  for  sncb  a  change.  These  events  took  place  liefore  1  was  called  to  the 
administration  of  the  government.  The  sincere  desire  for  pliace  by  whiob  I  uu  ani- 
mated led  me  to  approve  the  proposal,  already  made,  to  submit  the  question  which 
bad  thus  arisen  between  the  countries  to  arbitration.  These  queetions  are  of  taeh 
moment  that  Ibey  must  have  commanded  tbe  attention  of  tbe  great  poweia,  and  an 
.M  interwoven  with  the  peace  and  interests  of  every  one  of  them  aa  to  have  inanred 
an  impartial  decision.  I  regret  to  inform  yon  that  Great  Britain  declined  the  arbi- 
trament. •  •••*••••» 

"Tbe  United  States  did  not  present  the  mbjeot  as  an  impeachment  of  tbe  good  faith 
of  a  power  which  was  professing  the  most  friendly  dispositions,  bnt  as  involving  quee- 
tions of  public  law,  of  which  tbe  settlement  is  essential  to  tbe  peace  of  nations;  and 
though  ^uniary  reparation  tu  their  injured  citizens  would  have  followed  incidentally, 
on  a  decision  BSBinst  Great  Britain,  sncb  compensation  was  not  their  primary  object. 
They  had  a  higher  motive,  and  it  ww  in  tbe  interests  of  peace  and  Justice  to  eatab- 
'  lisb  Important  principles  of  international  law.  The  correspondence  will  be  placed 
before  you.  The  ground  ou  which  the  British  minister  rests  bis  Jostification  i^  sub- 
Btantislly,  that  tbe  municipal  law  of  a  nation,  and  the  domeetia  Interpretations  of  thnt 
law,  aro  tbe  measnre  of  its  duty  as  a  neutnl,  and  I  Eeel  bound  to  deolai*  my  winioa, 
before  yon  and  l>efoi«  the  world,  that  that  jiutifieatian  cannot  be  enstained  berore  th« 
tribnn^  of  nations.  At  the  aame  time  I  do  not  advise  to  any  present  attempt  at  redreaa 
by  acts  of  legislation.  For  the  future,  Meudshlp  between  the  two  eountries  mnst  teat 
on  the  basis  of  mutual  justice." 

The  papers  he  had  reCured  to  were  laid  liefoTS  Farliament  in  tiie  wint«r  of  1866. 
When  Parliament  met  in  1866,  Lord  Derby  aUted  in  "  another  place"  that  he  fiiltr 
approved  of  the  correapondenca  of  Iiord  Russell,  and  of  the  arguments  by  wbkh 
he  hud  supported  the  cause  of  England.  In  that  Hoose  do  objection  was  made  to  tha 
oonrBe  taken  by  the  then  late  government ;  only  one  or  two  memben  having  ventwed 
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to  ezprew,  inddentally,  their  regret  tbkt  wiUtr»ti«ii  bad  not  been  accepted:  He,  him- 
Relf,  bavioHj  a  atrons  opinion  on  that  point,  h»d  framed  a  motion  earl;  in  the  seMiou 
of  1866,  after  couBiiltlnK  witli  a  few  who  tfaooKlit  as  fae  did,  with  a  view  to  c^alBg  a 
diMustiOD  DDon  the  anGjeot  at  arbitration ;  and  harinK  done  ao,  he  went  about  to  ese 
how  it  woald  be  met  bv  other  membera  of  the  Honse.  He  found  that,  if  the  diMiuBion 
cune  on,  it  woald  elicit  ao  atrong  an  expresaioD  of  disapproval  of  arbitration,  e«pe- 
oially  from  thOK  who  eat  oppoaitoto  him— the  oonaerTatlve  party— that,  after  oonanlta- 
tion  with  his  friends,  and  eapecit^ly  with  the  honorable  member  tot  Bradford,  (Ur.  W.  , 
E.  Fonter,)  he  thought  it  better  not  to  progreBs  with  it,  feetlnz  confident  tliat  tlie 
mliject  must  come  on  again  at  eome  future  time ;  and  believing  that  it  wan  unwise  to 
commit  the  Honse  too  struDKly  agaicHt  a  oonrae  whioh  he  wae  satisfied  would  have  to 
betaken.  If  anything  at  that  time  seemed  more  improbable  than  even  hoosehold 
antfrage  coming  from  a  conservative  government,  it  was  that  the;  sboald  off^r  arbitra- 
tion for  thesettlementof  the  Alabama  etaims.  Their  whole  attitude  and  their  epeeohea 
dnrlDK  tiie  war  appeared  to  render  it  Impoaaiblej  but  it  seemed  that  oOloe  bronght 
with  it  a  great  change,  and  a  sense  of  responsibility'  which  was  wanting  before;  per- 
taapa,  also,  the  two  changes  with  reapeot  to  reform  and  tothe  mode  of  looking  at  Amer- 
i«WD  qneatioDB  were  not  so  anconnectod  with  one  another  as  might  first  appear.  The 
hoatilitT  of  oartain  pactiea  in  this  oonQtry  to  the  federal  canse,  was  due  malidy  to  a 
dread  <m  ita  inatltnlioiia — to  an  instlnet  that  in  the  enooess  of  the  North  was  involved  the 
mieoeen  of  populai  govemnient.  Itwaa  the  homage  paid  to  the  force  of  Amerioaa 
inaUtntionB.  On  the  anooeea  of  the  North  there  followed  an  immediate  neoesaity  for 
an  advance  toward  democracy  here,  and  it  was  only  right  that  it  should  be  aocoinpanied 
by  a  very  different  tone  tflwatd  America.  He  had  no  desire  to  tannt  honorable  misat- 
hei»  with  either  one  change  or  theothep—her^oioed  in  both.  They  were  both  eqnaUj 
beneficial  to  the  country  aa  to  honorable  members  oppoBil«.  Bat  it  was  right  that  in 
eatimating  onr  present  position  we  ehonld  bear  this  change  in  mind.  The  flrat  ^mp- 
tom  of  this  change  woe  to  be  fonnd  recorded  in  Mr.  Adams's  acoonnt  of  hie  first  inter- 
view with  the  new  foreign  minister.  Mr.  Adama,  writing  to  Mr,  Seward,  July  12, 1866, 
•peakioKof  his  first  interview  with  Lord  StAnley,  said: 

"  His  lordship  in  welcoming  me  remarked  that  he  presnmed  his  sentimenta  toward 
Uie  United  States  bad  been  long  well  known  to  me.  He  had  always  fovorcd  the  cnltl- 
Tfttion  of  friendly  relations  wilb  as,  and  It  hud  been  a  oaose  of  re^t  that  tbej 
should  have  ^n  at  all  endangered  during  the  late  struggle  by  ill-oonetdered  apeechea 
made  in  Parliamait.'' 

The  apology  Ihos  given  was  certainly  needed  on  behalf  of  some  of  the  noble  lord's 
oolleagnes ;  and  be  (Mr.  Shaw-Lefevre)  oonld  only  wish,  looking  back  at  the  four  yean 
of  war,  that  tbe  noble  lord  had  even  occasionally  nsed  hie  great  inflnenee  by  speaking 
oat  his  own  views  to  remedy  tbe  barm  cansed  by  saoh  miK^evona  apeechea.  The 
American  daioiR,  which  bad  been  dormant  for  more  than  a  year,  were  again  renewed 
in  Angnat,  1366.  This  time  the  qnestlon  of  recognition,  instead  of  being  treated  ae  a 
collateral  and  apparently  unimportant  matter,  now  became  tlie  m^n  snltieot  of  com- 
plaint. Mr,  Seward's  letter,  on  reopening  the  discnssion,  was  mainly  occupied  with  it, 
and  he  treated  the  question  of  the  maintenance  of  our  neutrality  as  one  of  really  sab- 
otdinate  natnre.    He  said,  August  27.  1666: 

*'  While  as  yet  the  civil  war  was  undeveloped,  and  tbe  iuBurgents  were  without  any 
organized  military  force  or  a  treasury,  and  long  before  they  pretfiided  to  have  a  flag, 
or  te  put  either  an  armed  ship  or  even  a  merchant  vessel  apon  tbe  sea,  her  H^jeaty^ 
government,  aoting  precipitately,  aa  we  have  always  complained,  proclaimed  the  inanr- 
■renta  a  belligerent  power,  and  conceded  to  them  the  advanlages  and  privileges  of 
that  chariictOT,  and  thus  raised  them  in  regard  to  the  proaecation  of  an  uulawfhl  armed 
insurreotion  to  an  equality  with  the  Unlt«d  State*.  This  government  has  not  denied 
that  it  was  within  the  sovereign  authority  of  Oreat  Britau  to  HBsume  this  attitude ; 
hat,  on  the  other  band,  it  Insisted  in  the  beginning,  and  has  eontinnallv  insiat-ed,  that 
tiie  osaamption  of  that  attitude,  unneceaaarUy  uid  prematurely,  would  De  an  injuriona 
proceeding  for  which  Qreat  Britain  would  Immediately  come  nnder  a  full  reaponsibil- 
ity  to  Juatify  it,  or  te  render  redress  and  indemnity.  •  >  •  * 

"  Without  deacending  on  this  occasion  ao  for  as  to  insltt,  aa  we  always  have  inaiated. 


that  there  was  a  deficiency  of  energy  in  tbe  respect  adverted  to,  yon  may  remind  Lord 


Stanley  that,  in  the  view  which  we  have  taken  of  the  snbjeot,  the  misconduct  of  the 
wgreaaocs  was  a  direct  and  legitimate  fruit  of  the  premature  and  iqjudous  procioma- 
tim  of  belligerency,  against  whioh  we  had  protested,  uid  that  the  failure  of  her 
H^Jeaty'a  government  to  prevent  or  counteract  the  aggrisaaionB  of  British  aabjecta  waa 
eqMUy  traceable  to  the  some  nnfortunate  canse."      * 

The  noble  lord,  iua  dispatch  to  Sir  Frederick  Bruce,  threemonthsafterward,  answered 
Hr.  Seward.  He  met  his  aivument  strongly,  and  denied  that  recognition  had  been 
prematnre,  and  repudiated  all  liability  for  it.  At  the  aame  time  be  offered  arbitration 
apon  tiie  other  qnestiona  which  had  hitherto  been  in  dispute.  Lord  Stanley,  writing 
to  Sir  Frederick  Bmoe,  says: 

"  On  the  other  band,  they  tn  folly  alive  to  tiie  ineonvenienoo  whioh  ariaes  from  the 
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azutanoe  of  muettleil  elaia*  ot  ttiii  duTketca-  betvem  two  powerftal  and  frf cntdly  gnr- 
(mmeiitB.  The?  nonld  be  glad  to  settle  thi»  qaeBtioii  if  they  nan  do  to  oouwstpotlf 
wiUiJuMice  Bnd  oatlmiBl  raepect;  had  with  this  view  the;  will  not  be  disitwlined  to 
adopt  Uie  princiiile  of  arlntration,  provided  a  fittio^  arbitratoT  oan  be  ibnad,  aiid  that 
an  agreement  can  be  oome  to  aa  to  the  poiats  to  whioh  arbitratioD  shall  apply. 

"WlUi  renrd  to  the  gronDd  ot  complaint  on  ivhicb  moat  atreBt  Is  laid  in  Hi.  Sew- 
.  ard'B  diapatoh,  vii;  the  alleged  premature  rccoguitiou  of  the  Confederate  State*  aa  a 
belligerent  power,  it  ia  clear  that  no  reference  to  arbitration  is  posnble.  The  act  com- 
plained of,  while  it  beam  very  rpinotel;  on  the  claims  now  in  quartion,  is  one  aa  to 
wtiioh  eTery  State  mnst  be  Dold  to  be  tbe  sole  Jndge  of  its  dnty;  and  there  is,  ao 
&T  aa  I  am  aware,  no  precedent  for  any  goTemment  consenting  to  snbniit  to  the  Jod;^ 
ment  of  a  foreigu  power  or  of  on  interuntioaal  commiflBiim  tbs  qvestion  whether  its 
policy  has  or  bsa  not  been  suitable  to  the  ciienlD stances  in  whioh  it  waa  plaoed." 

Mr.  Seward  aoc^ted  the  pnjposaL  Writing  to  Mr.  Adams  on  the  ISth  of  Jannary, 
1B07,  be  said : 

"If,  however,  her  Ht^eatys  government,  for  resBona  aatia&ctory  to  tbem,  ahoold 
prtdVr  the  remedy  of  ariiitration,  tbe  United  Btates  wonld  not  object.  The  United 
Btatee,  in  that  eaae,  wonld  expect  to  refer  tbe  whole  oontroveny,  Just  as  it  ia  found  in 
tbe  corree^ndetioe  which  ha«  taken  place  between  the  two  Kovemmanta,  with  sach 
flirther  evideoce  and  ar^nmenta  a«  either  party  may  dwire,  withont  impoeing  n«t«io- 
tions,  conditions,  or  limitations  upon  the  nmpire,  alnd  withont  waiving  aoy  prtnoiple 
or  ar^meut  on  either  aide." 
Lord  Stanley,  writing  to  Sir  Frederick  Brace,  on  the  Mh  of  March,  1687,  aaid: 
"To snub  an  extensive  and  unlioiited  reference  her  Majesty's  govomment  cannot 
(wnsent,  for  thia  reason  amuns  otbara,  that  tt  would  admit  of,  and  indeed  oompel,  tha 
submission  to  the  arbiter  of  the  very  question  which  I  hsve  abeady  said  they  cannot 
agree  to  submit. 

"  The  real  matter  at  issno  between  tbe  two  governments,  when  kept  apart  ftom  eol- 
lateral  coo  aide  rati  ouh,  ia  n-hetber  in  the  matters  connected  with  the  vesaela  oat  of 
wlioee  depredations  the  claims  of  American  eitiieaa  bare  airiaen,  the  eonrse  pursued  by 
tlie  British  government,  and  by  thoae  who  acted  nndcor  its  antAoiity,  was  sncb  •■ 
would  involve  a  moral  responsibility  on  the  port  of  the  British  govemmeDt  to  make 
good,  either  in  whole  or  in  part,  the  loesea  of  American  citizens." 

Tbe  answer  made  tiy  Mr,  Seward  to  this  dispatch  was  nufortunately  not  giTea  in 
fiiU  in  the  papers  before  tbe  House,  bnt  it  was  printed  at  length  in  America.  There 
waa  only  a  reforence  to  it  in  the  letter  written  by  the  noble  lord  to  Sir  Frederidi;  Brnee. 
It  was  dat«d  tbe  Vitb  of  August,  1687.    The  answer  was  this : 

"  Tbe  President  considers  theoe  terms  to  be  at  once  compreheaMve  and  soffldently 
precise  Ui  include  all  the  clalma  of  American  citiiena  for  depredations  upon  their  omo- 
Bieroe  daring  tbe  late  rebellion  which  have  bnen  the  subjeot  of  complaint  npoD  tbe 
part  of  thiBguvemment.  ButtbeUuittd  States  government,  in  this  view,  vronld  deeu 
itself  at  liberty  to  insist  before  the  aribiter  that  tbe  actual  proceedings  and  Teladcna 
ot  tbe  Britiuh  government,  its  otHcera,  asenta,  and  snhjecta,  toward  the  United  State* 
in  regard  to  the  rebellion  and  the  rebols  as  tbey  occurred  during  that  rebellion,  kk 
among  the  matters  which  are  connected  with  the  Tesnels  whose  deiniedationa  an  com- 
plained of.         *■*  •  *  *  ■  •  *  ■ 

"  The  President  will  be  gratified  if  this  explanation  sbidl  conduce  to  remove  any  of 
the  difflcnitiee  which  have  heretofore  prevented  tbe  two  governments  from  coming  to 
the  amicable  and  friendly  understanding  and  arrangement  which  is  so  sinoerclydeaired 
by  both." 

The  noble  lord  replied  to  that  dumatch  on  the  IBth  of  November.  He  said,  wiitiiur 
to  Mr.  Ford: 

"The  language  thus  used  by  Mr.  Seward  appears  to  her  M^eaty's  government  to  b« 
open  to  the  construction  that  it  is  the  desire  of  the  United  States  government  that  aaj 
toibonal  to  be  agreed  upon     •<  •  •  •     mii^t  ent«r  into  the  questioii 

whether  tbe  act  or  policy  of  her  M^^osty's  government,  in  reeogniaing  tbe  CoDfe«Mrata 
States  as  a  belligerent  power,  was  or  was  not  suitable  to  the  circumatiuioee  of  the 
tdme  when  the  recoguiluon  was  made,  a  construction  which,  after  the  distinet  and 
repeated  avowal  of  her  Mi^eatv'a  government  that  tbey  oonld  not  consent  to  a  refer- 
ence of  auch  a  question,  Iker  Mi^eaty's  government  can  hardly  suppoee  tliat  it  waa 
intended  by  Mr.  Seward  that  the  paaiage  in  his  dispatch  should  bear. 

"But  to  prevent  any  miaapprehenaion  on  this  snbjeet,  her  M^eaty'sgoTemmenttidnk 
it  necessary  distinctly  to  say,  both  aa  regards  tbe  so-called  Alabama  claims  hroogbt 
forward  by  tbe  citiiens  of  toe  United  Seated,  and  as  reaand*  the  general  olaims,  that 
they  cannot  depart,  either  direetlyor  indireetly,  from  their  refuaal  to 'refer  toaforeim 
power  to  determine  whether  the  policy  of  recognizing  tbe  Confbderate  States  as  a  betli- 
geieut  power  was  or  was  not  soitalile  to  the  oirounutaoee*  of  the  time  when  tbe  rec- 
ognition was  made.'" 
Mi,  Sewatd  declined  the  reCaiaiuie,  lut^eot  to  tJiia  leabiotlon.    Na  <hm  who  loeked 
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fMrefoIIy  at  the  laat  few  lotten  ooald  &il  to  penieiTe  tliat  Mr.  BeivBrd  had  made  b  ow- 
•iderabk  change  in  bw  pDHition.  At  the  commeDcement  of  that  coirespondciwe  llr. 
Bcwmrd'l  main  grannd  of  oomplBint  was  our  having  recognlEed  the  ooiifederatea  at 
belltgenjnta,  whoreas.  at  ita  close,  be  aaaunted  to  the  terms  proposed  b^  the  noble  lord. 
It  appeared  to  him  that  there  were  thioe  etages  in  this  correnHHideuoe.  In  the  Arat 
•tAge  Mr.  Seward  pnt  the  whole  queHlion  upon  the  recognition  of  belligerenoj',  all  other 
queetioiw  being  treated  as  inoidental  and  nnimportant;  in  the  aeoond  he  offered  to 
refer  the  whole  cvrrettpondenue,  ae  it  then  stood,  tu  arbitralioii ;  and  in  the  third  he 
aeeaptad  the  proposition  pnt  bj  the  noble  lord,  naoielf,  whether  we  were  nioislly  le- 
BpomJUe  for  the  damages  occauoued  by  the  Alabama,  and  stated  that  that  proposition 
was  sniBoientlf  precias  and  oomprebensive  for  bis  purpoae.  The  difference  between 
the  fliat  and  last  of  those  stagee  was  rery  great,  and  he  (Mr.  Shaw-Lefevre)  could  not 
bat  regret  that  the  noble  lord  had  not  left  the  matter  there,  but  bad  thonght  it  to  be 
hie  duty  to  make  epeoial  exception  of  the  lecognition  question,  wbioh  inducra  Hri  Sew- 
ard to  withdraw  from  the  nenttlalion  altogether.  It  was  one  thing  to  refer  the  qoe*- 
tiou  iteelf  to  an  aibitrator,  and  another  specially  to  except  from  the  arbitration  another 
ml^eet,  which  migbt  well  be  introdnced  as  an  Inci^ntal  topic  bearing  upon  the  main 

JOMtion  at  isene.  If  the  special  exception  were  not  made  it  would  be  open  to  the  other 
ide  to  introduce  tbe  subject  aa  an  argument;  bnt,  at  the  same  time,  it  would  be 
•qnally  open  to  us  to  abject  to  its  introdnotion  as  being  irrelevant.  In  view  of  the 
BMnre  of  the  whole  question  between  tbe  two  countries,  he  could  not  but  regard  it  at 
a  mistake  on  the  port  of  tbe  noble  lord  to  reqnire  the  total  withdrawal  of  Mr.  Seward 
and  t^  American  people  trora  what  he  (Mr.  %aw-Lefevre)  eomiidsml  a  bad  and 
JUae  position.  The  noble  lord  might  have  been  satisfied  with  the  oonoeesion  that  had 
been  alreadj  made  in  the  course  of  the  corrBspondence,  and  it  was  a  mistake  to  break 
In  open  Ur.  Seward  with  a  special  exception  which  he  must  have  known  would  lead  to 
tbe  utiliue  of  the  whole  negotiation.  Looking  at  the  whole  tone  of  the  correspoudenue, 
H  wae  impuasible  not  to  think  that  it  wai  the  intention  of  the  noble  Uad  to  bring  tho 


qneatlon  t«  a  point  at  which  it  was  possible  that  arbitration  could  be  agreed  ouIkiUi 
■Met,  connUtently  with  tbe  claims  of  one  and  the  dignity  of  tbe  other,  and  that,  at  the 
hut  moment,  becoming  frightened  at  the  position  at  which  he  had  arrived,  he  made 
ttie  special  exception  in  questioo.  Tbe  noble  lord  bad  stated  the  qneetion  for 
tion  to  bo,  whether  we  were  morallj'  reepoDSible  for  the  damages  caused  by  the  A 
But  what  ws«  the  meaning  of  tbe  word  '  morally  I "    It  oertaiol;  required  some  e 


...  tx^ana- 
tim.  Wie  the  arbitrator  to  be  at  liberty  to  go  beyond  the  ordinary  strict  rules  and 
awtges  of  intemBtioniil  law,  oud  to  extend  the  inquiry  into  the  more  vague  regions  of 
moral  responsibility  t  If  so,  on  what  ground  were  we  apeolally  to  except  (ram  arWra- 
tion  a  branch  of  tbe  subject  which  the  American  people  thonght  bore  strongly  upon 
the  morality  of  the  quitstum  t  If  the  morality  of  tbe  wbole  qneatiiHi  waa  to  conic  under 
conelderation,  he  was  not  snre  that  it  might  not  be  for  our  sdvanta^  that  the  inquiry 
dionld  be  extended  nMber  thou  limited;  for  he  believed  that  the  wider  tbe  view  taken 
of  the  matter  the  mote  would  the  morality  of  onr  poaition  become  apparent ;  while,  if 
It  was  oonflned  to  tbe  question  of  these  v«seele  only,  there  was  muoh  to  be  said  agwnst 
the  morality  of  our  position.  He  did  not,  however,  wish  tbexpresa  any  opinion  upon 
tbe  main  qncntion  fo  dispite.  He  had  ventured,  dnring  the  last  few  years,  to  differ 
from  the  i»piniou8  expresaed  by  eome  learned  authoritlee  as  to  what  onr  international 
obligatiMis  were,  but  he  did  not  deeiTe,  at  the  present  moment,  to  eater  into  that  quea- 
tlm.  Twoclaasesof  otiJeetioDS  had  been  r^aed  to  arbitratiMi  upon  thi«  queetion.  It 
iraa  objected,  in  the  flnt  place,  that  tbe  ijoestioQ  of  recognition  of  belllgertncy  waa,  in 
fiwt,  ao  certain  that  It  was  not  ont^  not  right  to  allow  It  to  form  the  aubject  of  arbitra- 
tion, bnt  that  it  ought  to  be  eepeeially  excepted  from  arhitiation ;  and,  s«con<Uy,  that 
the  dignity  of  this  country  would  not  permit  that  qneetion  to  be  rained  before  an  arbi- 
trator. For  his  own  part,  he  waa  ao  perfectly  sa't^ed  of  the  strength  of  onr  poaition 
on  this  question  that  lie  could  not  conaeivo  uf  arbitrator  deciding  againet  ns,  or  evem 
holding  that  it  waa  relevant  to  the  more  important  qnestiun.  He  believed  that  war 
did  actually  exiat  at  the  time  of  oar  proclamatiou  of  neutrality,  and  if  we  required 

Sroof  of  tbeaonndiieesof  onrpositiotiit  wae  tobefoaudinMr.Sewanl'ailispatohee,  and 
1  the  deeisiona  of  the  Americuu  law  conria  in  the  uuraetoua  cueee  of  vessels  captured 
while  breaking  the  blockade,  or  seized  opuQ  tbe  high  aeaa  as  being  the  property  of 
eltiEeiia  of  the  Confederate  States,  in  which  oobm  the  Supreme  Court  held  tnat  tht 
no^mation  of  blockade  was  a  proclamation  of  war,  ano  that,  in  fact,  the  nortlieni 
States  were  themselves  exercising  belligerent  rights.  Bnt,  however  certain  we  migbt 
be  upon  the  poiut,  there  werepeopleoutheotber  side  of  the  Atlantic  who  wereeqnuly 
oertaln  titat  we  were  wrong  in  iaaolng  the  proclamatioa,  and  that  that  error  had  a 
besting,  In  some  way  or  other,  upon  the  more  important  questiotis  at  issue.  Aft«r  all, 
the  main  object  of  tbe  arbitranon  was  to  remove  aeiious  grounds  of  dispute  whidi 
existed  between  tbe  two  countries,  and  it  would  be  unfortunate  il^  by  the  qiecial 
exeeptk>ii  of  this  one  l^anob  of  tbe  subject,  there  should  remain  auy  oanae  of  irrltatioin 
after  the  tnaiu  question  had  been  decided.  AgMn,  was  oertKinty  a  aulficient  grouud  for 
r^hsing  arbitratioti,  (H'  for  qwoiaUy  axclnding  a  partioalar  saitjeett    Ua  ventuied  to 
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tbink  tbat  it  wm  exactlv  tbe«e  nibjecti  on  which  both  ■Idei  an  eqnally  oertain  irhlofa 
lead  Indiviilnttli  and  natione  Into  ths  worst  qnarrelB,  and,  in  th«ae,  arbicntiou  waa  immt 
neceaaaiy.  TbeHonBeabonldreooUect  that,  ontv  two  years  ago,  everyboclf  wMeqnallj 
oertain  abont  the  main  qneation  tn  dlapnte  as  thev  noir  are  npon  the  BDbJeot  of  ncor- 
nltion.  Able  writeiB,  who  thtm  lanslied  to  soom  the  AineT^^an  claims,  had  now  le«raed 
to  doubt  abont  them,  and  to  Hnd  tbat  it  was  onr  intereat  t«  ^  to  arbitration  abont 
them.  In  -view  of  this  chaiiK",  miffht  not  Americans  say  that  it  was  dne  rsther  to  ft 
MDse  of  onrowD  int«reBta  than  to  any  deaire  to  do  Juatioe  to  them  >  and  may  they  iMt 
aleo  think  that  another  year  or  two  may  make  fiirtber  changes  in  onr  riews  at  least  •■ 
great  T  As  to  the  qnestion  of  dienity,  the  American  icovemment  did  not,  as  he  ander- 
stood,  deeira  that  the  pmcltimation  of  neutralily  shonid  be  made  a  question  before  tiw 
arbitrator,  but  merely  that  it  sbonid  be  iotrodnoed  as  a  topio  Ibr  discussion,  and  he 
•mnld  not  nnderstand  how  the  dignity  of  tbit  ooanlty  oonld  be  oompnnntBed  by  tibd« 

inestion  more  than  by  the  more  important  snbject  boloK  bFDOgbl  befoi«  the  arbitt»tar. 
le  did  not  adTauce  these  vie  ws  in  couseqiience  of  an  exaggerated  fiMling  of  aUrm  either 
tat  the  present  or  for  the  ftatore.  He  did  not  believe  that  these  claims  would  lesntt  in 
war  althontrh,  no  donbt,  if  not  disposed  of,  they  woald  remain  as  a  source  of  irritation 
which  wonid  render  it  difficnlt  to  settle  other  matters  of  difference  which  might  ai 
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Hr.  Seward  had  raised  this  difflcalty  merely  for  the  parpose  of  deferring  a  settlcnwDt 
of  thematt«T,  and  tbat  the  Americans  woald  be  only  too  glad  to  find  osat  wm',  in  ordcc 
that  they  might  prey  npon  onr  oommerue  by  means  of  vessels  like  the  Alabama.  He 
did  not  altogether  share  in  that  opinion.  It  waa  certainly  true  that,  in  a  mtHoent  of 
irritation,  the  lower  House  of  Congress  bad  pawed  a  bill  to  bring  their  fbreign  enliatjueat 
aet  into  sceord  with  their  views  of  the  l^al  interpretatton  whiiA  oor  lawyers  had  pot 
upon  ours.  But  the  better  sense  of  tbe  conntry  came  to  the  rMCOe;  it  ^pealed  to  the 
honorable  past  of  their  ooantry  sa  regarded  neutrality  towards  England,  aad  it  pmnted 
ont  that  onr  fonlgn  enlistment  act  was,  in  fourteen  dlSsrent  items,  more  atnct  than 
theirs;  it  showed  that,  although  they  complained  of  ourremltnieaBln  some  oasM,  tboT 
hsd,  in  others,  obtained  tlie  detention  of  formidable  vtasalswhieb  might  have  jMDlonged 
the  war;  it  pointed  ont  that  It  wss  neither  honorable  Dor  logical,  at  tbe  aame  tiaiv,  to 
Domplain  of  our  breach  of  neutrality,  and  to  rednoe  their  own  act  to  the  same  level  «t 
which  they  considered  oure  to  be.  He  believed  ttiAt  we  might  look  fbrwatd  to  tbe  oor- 
enmeut  of  the  Statee  honorably  endeavoring  to  fulfill  its  obligations  iu  tbe  event  of  onr 
finding  on rselvee  at  war:  but,  tben,onlees  the  goverameut  was  supported hy  an  almost 
overwhelming  public  opmion— a  sense  of  duty  amougits  merchants — its  esbrta  would 
be  of  little  avail,  and  leas  there,  even,  than  hera.  We  felt  these  difflcnlties.  They 
wonld  feel  them  still  more.  The  action  of  their  citliens  against  Spain  and  Portugal 
showed  to  what  extent  they  might  be  led,  and  tbsii  it  would  be  thai  history  wonld 
repeat  itself  in  n  vioions  circle  which  public  law  ought  to  prevent.  Then,  snin,  should 
we  be  perfectly  satisfled  if  the  same  strict  line  of  interpretation  was  folfowcd  to  n*^ 
namely,  tJie  iuBistanoe  ffiF  direct  aud  poaitive  evidenoe  oouuectiug  tbe  bnildingof  war 
vessels  with  the  belligereiil  power,  even  in  oases  where  the  surrounding  cinHUBataneea 
Were  of  the  most  Buspudonsnnd,  and  where  no  infbnnation  was  given  as  io  the  real  des- 
tination of  the  veasd,  a  requisition  which,  in  foot,  wae  the  ra^canae  of  the  Alabuu 
going  ont,  but  which,  in  the  ease  of  the  raraa,  was  not  inalated  upon,  although,  be  n- 

S retted  to  say,  it  was  again  followed  by  the  preaent  government  in  the  ease  of  tlu 
rclone  and  the  Tornado  T  At  this  very  moment  a  eonmiasion  was  aitUuK  to  report 
whethpr  any  changes  ought  to  be  made  ibr  the  pnrpoae  of  giving  Increased  efBcHBey 
to  onr  laws  and  bnnging  them  into  full  conlbrmlt^  with  our  iiittonational  oblintions. 
Suppoee  that  commission  reported  that  it  was  desirable  to  alter  our  Iftws  in  coiubrmitiy 
with  onr  international  obligations  and  to  give  greater  force  to  them,  how  afeonld  we 
then  stand  T  Bhonld  we  find  that  other  oonntriee  would  take  their  line  of  oondnot  in 
ftitnre  IVom  onr  new  finding,  or  wonld  they  not  rather  take  it  fVom  our  action  when 
neutrals  I  International  law  was  made  up  mostly  of  precedent  and  usage,  and  he 
feared  there  woald  be  no  later  preoedente  thau  tboae  of  the  Alabama  aud  the  Tornado. 
Either  we  had  done  ri^t  or  wrong;  either  we  had  fklBUed  all  our  international  obli- 
gations or  .we  bad  not;  and  it  waa  iu  the  interest  of  the  world  at  large  tlut  this  qnea- 
tion should  be  determined:  beoanse,  if  we  were  right,  thai,  by  oommon  consent  of 
nations,  some  change  should  be  made  so  sa  to  prevent,  for  tbe  future,  such  soandalona 
cases  as  thi«e  towhioh  he  had  had  to  advert;  if  wraug,  then  a  precedent  wonld  be 
removed  whiob,  as  it  stood,  threatened  to  ereate  trsnble,  and  dispute,  and  ill  feeling 
between  other  nations,  as  it  had  been  oniaelvee  and  the  United  Slatea.  But  there  wm 
a  higher  object  in  view  even  than  that,  namely,  that  we  shonld  set  a  great  example  to 
other  nations  by  doing  Uiat  which,  by  oor  invitation,  was  reaolved  npon  at  the  oonmaa 
of  Paris — substitute  arbitration  for  that  proeeaa  of  war  which  might  .determine  whioh 
was  strongest  but  not  which  was  right.  Above  all  that,  we  should  adopt  that  ml* 
witb  regard  to  a  country  with  which  we  had  ao  mnch  In  oommon  of  blood,  religion,  Ian- 
gnage,  and  government,  and  with  which  we  bad  not  one  real  interest  that  waa  anti^p- 
niatic    He  r^retted  that  tiie  noble  lord  lost  tbe  opportonitf,  whiob  Im  beliovedkad 
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been  offered,  for  airivii 

regained ;  and,  if  tbe  n  ,  , 

receive  the  thanks  of  the  people  of  both  conntTiea. 

AmendmeDt  proposed : 

"To  Ivavt  out  fTDm  the  iKird  'That' to  the  ettd  of  the  question,  in  order  to  add  the 
wonJB,  'an  bumble  address  he  presented  to  her  Usjest;  that  ehe  will  be  gruoiouslf 
pleased  to  ^ve  diroctioDS  that  there  be  laid  before  thiB  House  copy  of  any  further 
papers  relative  to  the  nexotiations  with  the  United  States  guvenuneut  for  arbitration 
of  tbe  Alabama  claims."' (Mr.  Sbaw-Lefevre.)— instead  thereof. 

QnegtioD  proposed: 

"  That  tbe  words  proposed  to  be  left  oat  stand  ptat  of  the  qnestion." 

Lord  Stanlbt.  Sir,  I  think  it  dne  to  tbe  honorable  and  learned  member  who  bsA 
brought  this  subject  forward,  and  who  has  dealt  with  it  in  so  clear  and  condensed  a 
manner,  to  acknowledge  that  he  has  said  nothiuK  which  is  calculated  Co  increase  any 
feeling  of  international  irritation  that  may  still  remain,  or  to  aggravate  those  diplo- 
matic oomplications  which  have  unfortunately  arisen.  In  one  portion  of  his  remarks 
I  cannot  help  expressing  my  cordial  concurrence — -1  mean  in  tbe  tribute  which  hu  baa 
paid  to  the  high  character  and  accomplishments  of  the  existiiig  United  States  tb 
ID  this  oonntiy,  whose  services,  unfortunately,  we  ore  abont  to  lose.  No  man  hw.  <..u. 
had  a  more  difficult  part  to  play  than  Mr.  Adams,  and  no  man,  as  far  as  I  am  enabled 
to  judge,  could  have  played  it  with  greater  judgment,  temper,  and  discretion.  It  is 
not  my  duty  nor  my  wish  to  follow  the  honorable  and  learned  gentleman  into  that  por- 
tion of  his  speech  which  related  to  the  conduct  of  Lord  Gnssell  and  bib  colleagues. 
Lord  Russell  had  manv  difficulties  to  encounter,  and  be  has  firiends  and  representatives 
in  this  House  who  will  be  prepared  to  vindicate  anything  that  may  be  said  in  criticism 
of  the  steps  taken  by  him.  My  business  is  rather  with  Uie  present  aspect  of  the  con- 
troversy ttlan  with  past  policy.  I  certainly  regretted  that  the  honorable  member  sbunld 
tn  one  part  of  his  speech  have  displayed  a  slight  tinge  of  partisanship,  which,  to  do  him 
justice,  be  generally  sncceeded  in  avoiding.  The  ttonorable  and  learned  gentleman 
appeared  to  regard  it  as  extraordinary  that  a  conservative  government  should  have 
consented  to  refer  this  question  to  arbitration,  aud  seemed  to  think  that  a  change  had 
taken  place  iu  our  opioious  consequent  on  our  change  of  position.  Upon  that  point  I 
mnst  any,  thoueb  I  do  not  want  to  revive  old  points  of  controversy,  that  I  think  it 

would  be  very  difficult  to  point  out  one  single  "    "*  '     ^   .   .  ..  .  ... 

hoDorable  friend  the  Brst  lord  of  the  treasury,  o  ,  .  , 
bad  prejudged  the  issue  to  be  raised  before  the  arbitrator.  I  do  not  put  myself  forward 
as  having  beeu  in  this  coutest  a  partisan  of  the  northern  cause.  I  have  always  thought 
that  it  WHS  not  our  duty  to  throw  ourselves  in  a  partisan  spirit  into  tbe  internal  dis- 
putes of  foreign  countries.  I  hold  that  we  are  bound  to  give  both  sides  fair  play,  to 
<'PI'l7i'>'>  far  as  possible,  tbe  same  rules  of  international  law  to  both  ;  that  we  are  bound 
to  do  that,  and,  having  done  that,  we  are  bound  to  do  nothing  more.  I  suppose  it  is 
almost  unnecessary  for  any  person  who  occupies  the  place  which  I  hold  to  make  pro- 
fessions of  his  desire  to  settle  this  controversy,  if  possible.  England  can  have  nothing  to 
gain  by  keeping  it  open,  and  has  a  great  deal  to  gain  by  closing  it.  We  have  vast 
commercial  relations  with  the  United  States,  a  long  line  of  conterminous  frontier;  we 
come  across  one  another,  so  to  speak,  in  every  part  of  the  globe;  we  have  on  both  sides 
an  enormous  load  of  debt,  which  neither  can  wish  to  increase.  We  can  do  each  other 
incalcniabie  harm,  and  I  believe  it  is  equally  the  wish,  as  it  certainly  is  tbe  interest,  of 
both  natione  to  remain  on  amicable  terms.  I  need  not,  therefore,  say  that  we  want  to 
arranffe  this  matter  if  we  can,  nor  do  I  think  in  the  present  state  of^the  question  any 
difflciuty  arises  Itom  tbe  state  of  popular  feeling  in  England.  80  far  from  that  being 
the  case,  andoubtedty  the  change  from  the  predominant  sentiment  of  the  years  between 
1860  and  IBW  is  so  strong  that,  if  I  may  venture  to  say  so,  I  think  I  have  detected  a 
tendency  on  our  part  t-o  ne  almost  too  ready  to  accuse  ourselves  of  faults  which  we 
have  not  committed,  and  to  assume  that  in  every  doubtful  iioint  the  decision  ought  to  be 
against  us.  I  do  not  deny  that,  as  the  world  goes,  that  is  an  error  on  tbe  right  side. 
Indifionmlnate  resistance  to  reasonable  demands  is  mere  folly  and  mischief;  but  iudls- 
ctiminate  concession  to  all  demands,  merely  because  they  are  strongly  urged,  whether 
they  will  beat  the  test  of  argument  or  not,  is  a  course  which,  in  tlie  end,  is  equally 
likely  to  lead  Co  inconvenience.  What  we  have  to  do  is  to  try  and  Snd  out  what  ace 
the  strict  rights  of  the  case,  to  state  tbe  case  so  ascertained  temperately  and  fairly,  to 
mdeavor  to  do  justice  as  &r  as  we  are  concerned,  and^  having  dona  that,  to  appeal 
frankly  and  conffdently  to  the  existence  of  a  corresponding  spint  in  those  with  whom 
we  have  to  treat.  Now,  dr,  there  never  was  a  case  in  which  it  was  more  desirable  to 
define  accurately  what  are  tbe  points  to  be  settled  than  tbe  cue  with  which  we  are  now 
dealing,  because,  upon  the  other  side  of  the  wat«r,  ami  perhaps  upon  this  also,  tbe 
qnestion  has  been  complicated  by  all  sorts  of  grievances,  to  the  nature  of  which  the 
honorable  and  learned  gentleman  slightly  referreil — grievances  which  I  will  not  oall 
unreal,  and  which  I  do  not  sav  are  nnlonnded,  but  stiU  grievances  of  such  a  vagne  aud 
general  oharacterthat  we  sbouldflnditbardto  define  them.  I  do  not  complain  of  this,  bat 
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merelj-  r^fer  to  It  aa  ft  fact.  If  we  were  Northern  AmerioADS  we  ehouU  pmbablf  entei^ 
taiu  prutty  uincb  tbo  MDte  feeliug.  Men  who  have  emSTKed  ftom  a  civil  nar.iu  which 
Uiev  sBcriSced  »  millioD  of  liven,  and  incurred  £500,000,000  of  debt,  are  not  for  soom 
little  time  in  a  position  to  apprecintK  with  perteut  coolneaa  the  conduct  of  those  who 
were  iu  the  position  of  critJcB  and  Imiker^-ou  in  the  quottnl.  T  am  Dot  now  oaTing 
whether  in  my  Judgment  our  courae  was  in  every  instance  one  of  rieid  neatrality ;  thkt 
is  the  very  iwintwe  are  endeavorinft  to  ascertain  by  arliitration.  But  if  our  neutrality 
had  beeu  the  moat  ri((id  and  moat  absolute  it  is  possible  to  conceive,  there  can  be  no 
donbt  that  we  should  have  fallen  short  of  the  eipectations  of  the  people  of  the  United 
"■   '         What  they  expected  from  ns  at  the  beginning  of  the  contest  waa,  not  neutrality 


pure  and  ainiple.but  neutmlity  so  far  as  all  materia)  assistance  wjw  concerned,  conpled, 
however,  with  a  strong  moral  sympathy  and  support.  Where  anch  a  feeling  exists 
and  ia  disappointed,  as  it  certainly  was  m  this  case,  it  is  obvious  that  the  disappoint- 
inent  so  produced  will  Dud  vent  in  some  shape.  I  mention  this  because  it  ts  the  key  to 
a  good  deal  of  the  exaggerated  tone  of  writing  and  speaking  which  has  been  observable 
an  the  uther  side  tha^tlantic  in  the  earlier  atagea  of  tbis  controversy.  And  in  th«t 
point  of  view  I  do  not  regret  the  time  that  baa  passed.  On  both  aides  we  can  diacnas 
"  T  very  much  more  calmly  and  fairly  in  ll^  than  we  could  in  1U64.    Paaaiona 


of  the  moment  pass  away,  but  facts  and  arguments  remain.  And,  happily,  a 
now  stands,  the  controversy,  though  still  pending,  is  refluced  withm  the  narroweat 
possible  limits.  Upon  the  disputed  questiona  of  fact  and  law— qneationa  upon  which  it 
waa  not  likely,  if  poaaible,  that  the  two  governments  could  come  to  an  agreement — we 
are  of  one  miud  ao  far  as  tbis,  that  we  know  we  cannot  agree,  and  therefore  we  are 
prepared  to  abide  by  the  decision  of  a  third  and,  presumably,  impartial  power.  Th« 
principle  of  arbitration,  aa  far  as  we  are  concerned,  ia  accepted ;  and  I  may  aay  ia 
accepted  on  both  sidea,  for  wedlfTerouly  npona  point  of  detail.  Tbatia  a  ver^  tmp<»tant 
Btep  gained.  1  am  nut  making  il  a  matter  of  complaint  that  it  was  not  gained  before, 
for  1  recogD)z«  most  fully  that,  in  a  case  of  this  kind,  time  makett  many  thinos  easy 
which  were  not  so  at  fii'st.  We  have  conceded  almost  everything  that  was  araed  for 
when  this  diS]iute  began.  I  think  1  am  right  iu  saying  that  if  it  nad  l>een  poesible  to 
grant  u  limited  arbitration,  such  as  we  have  now  proposed,  when  it  was  lint  aiiked, 
the  question  of  the  alleged  premature  recognition  of  belligerency  never  would  have 
made  its  appearance;  it  was  incidentally  mentioned,  but  tbat-wae  all ;  but  by  a  pe«i- 
liar  process,  which  I  do  not  altogether  pretend  to  explain,  that  grievance,  whatever  its 
valae  may  be,  eeenis  to  have  been  gaining  importance  in  the  minds  of  American  Btatc*- 
men,  and  of  the  American  public,  just  in  proportion  as  on  this  side  of  the  water  has 
grown  1111  a  feeling  of  desire  to  remov 

unsettled  between  ua  is  tbis:  "Yun  are  willing,"  the  United  States  say, " 
arbitratiou  the  question  of  the  Alabama  and  other  kindred  vessels;  are  you  willing  to 
include  as  a  point  in  the  refereuue,  the  question  whether  you  were  right  or  wrong  in 
ncoguizing  the  confuderatea  when  yon  didT"  To  that  the  answer  we  have  given  in 
subatanoe  is  that,  as  at  present  advised,  w<e  cannot  see  what  bearing  the  two  tbiaga 
have  uu  each  other.  For  all  practical  purposes,  as  bearing  on  the  events  of  1S6S,  Ton 
might  OH  well  include  the  question  whether  we  were  right  or  wrong  in  the  war  of  181S. 
Thurti  are  some  pursuus  who  do  not  accept  that  view  of  the  case.  I  will  therefore  en- 
deavor to  explain  what  my  view  of  the  questiou  ia.  I  suppose  that  no  hntnan  being  will 
contend  that  at  no  period  during  that  prolonged  stmcgleof  four  years  the  confedentes 
had  iMMXuue  entitled  to  belligerent  rights  as  such.  That  pretenaion  has  never  been  put 
forward.  But  if  they  were  belligerents  at  some  time,  and  not  so  when  recognised  aa 
anch,  what  waa  the  time  when  they  Brat  became  invested  with  that  chuacter  1  Take 
a  date  that  will  test  the  question.  If  ever  they  were  belligerents,  I  suppose  they  were 
ao  afhir  the  celebrated  battle  at  Bull's  Bun.  They  had  then  a  lai^  force  in  the  field  ; 
for  a  time  at  least  they  had  achieved  a  military  superiority,  and  Washington  itaelf 
was  threatened  by  their  armies.  Suppose  we  had  recognized  the  confederatea  oAc 
"'"At  Itattle,  would  any  human  being  have  found  fault  with  usT    Could  any  one  h»Te 


oharaed  us  with  beins  precipitate  in  our  cecognition  ]    And  had  we  done  that,  haw 
would  it  have  (kSected  the  Alabama  question  I    The  Alabama  escaped  in  April.  1863; 

BuiraRuowasfoiight  in  July,  1B6L    If  I  bad  chosen  t«takethat  line  of  argument  in  my 


dupatch,  it  would  have  been  competent  ior  me  to  contend  in  this  way;  "I  grsnt  we 
were  wrong  iu  recognizing  the_ confederacy  when  we  did;  we  ought  to  have  done  it  in 
Anauat,  and  not  in  May.  We  were  six  months  too  soon.  But  having  admitted  that, 
WiQ  you,  the  American  government,  tell  me  how  yunr  case  as  reganls  the  Alabama 
would  be  in  any  way  affected  if  we  bad  done  what  you  contended  we  ought,  and  made 
the  Tecognitiou  six  moutba  inat«ad  of  twelve  months  before  the  Alabama  sailed  T'  It 
is  on  tbis  ground  of  Irrelevancy  that  I  rest  more  than  that  of  national  dignity.  But  there 
iBonotherohjection  to  aconipliance  with  the  United  States  demand  that  thlsqneetiou  of 
recognition  included.  Would  any  arbiter  deal  with  it  f  That  is  a  point  on  which  I  find 
oonsiderable  (loubt.   Arbitratiou,  as  we  proposed  it,  was  simple  in  character  and  not  diJB- 


■"^f^iT'" 
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iDtematlonBl  Ian  f  Now,  ffrantiTig  tbat  iDtematioDsllaw  is  Hometimes  TBfne  anrt  micei- 
t^o  ;  gTanting  that  new  circDnistauoea  oecnr  not  niet  by  precedeut,  aad  tbat  much  must 
!>«  left  to  the  discretion  of  the  arbiter,  that  is  Htill  a  queatioa  governed  in  the  main  by 
teooOTJzed  iuteru»tional  principles,  and  on  which  a  (ftendly  government  would  not  be 
QDaDlOiluid  probably  not  ifbwillinK,  to  pronounce  a  decision.  But  if  you  coiaplicat« 
the  matter  by  adding  to  it  a  queetion  of^  a  totally  different  charactel,  as  to  whether  a 
certftin  political  act.  the  recognition  of  a  belligerent,  was  or  was  not  snitablo  to  cir- 
emustamoes  niider  which  the  government  waa  placed,  what  rule  is  theru  to  )^  by  f  la 
it  a  matter  of  precedent  ot  moral  justice  f  Are  political  oonsi derations  included  also  T 
It  is  contended  that  recognition  was  premature;  hut  premature  in  what  seuue  and  for 
what  purpose  f  No  one  will  deny  that  this  was  a  matter  affecting  as  as  an  independent 
state,  and  that  we  were  not  merely  entitled,  but  bound  by  the  necessity  of  the  case,  to 
use  our  own  discretion.  That  doctrine  of  freedom  in  snch  matters  haa  been  insisted 
on,  cnrionsly  enough,  by  no  parties  more  strenusosly  than  by  the  United  St  ites  gOT- 
orDinent  themselTea.  Iwill  cite  two  ant  of  many  cases.  In  ltl49,  ouly  twenty  years 
ago,  the  United  State«  goTemmenC  proposed  t«  recognize  Hungary,  then  in  a  state  of 
insnrrection,  not  merely  as  a  belligerent,  but  to  recognize  the  reTolutionary  government 
of  Hnugary  as  an  independent  Htat«.  The  Anstrians  complained,  as  waa  uatural,  and 
a  correepon deuce  ensued.  It  was  conducted  on  the  American  side  by  Mr,  Webster, 
certainly  not  the  least  able  or  eminent  of  American  state  smeD,  and  Mr.  Webster's  reply 
was  in  t  heee  words ; 

"  That  if  they  had  done  so,  thongh  the  step  would  have  been  precipitate,  and  one 
from  which  no  benefit  would  have  resulted,  it  would  not,  nevertheless,  have  been  an 
act  afcaijist  the  law  of  nations,  provided  they  took  no  part  in  the  contest  against 

Does  not  that  nttenmce  ^  immeasurably  further  than  anything  which  has  come 
Aromusf  Such  is  the  doctrine  distinctly  put  forth  by  a  distinguished  American  states- 
man. 1  will  cite  another  oase.  In  1836  Texas  was  fighting  for  independence  £rom 
the  Mexican  republic.  The  question  arose  abonc  the  admission  to  New  York  of  vessels 
bearing  the  Texan  flag.  The  United  States  government  defended  the  admission  of 
these  vessels,  and  in  the  course  of  their  argument  they  used  some  remarkable  nords, 
which  I  should  like  to  read,  liiey  begin  by  saying  that  from  the  beginning  of  tiie 
revolution  South  American  vessels  had  oeen  admit^d  under  their  own  or  any  flag  to 
the  porta  of  the  United  States,  and  that  the  same  rule  had  been  observed  in  civil 
wars  between  the  various  states.  [Mr.  Hobbuce.  Who  is  the  writerf  ]  The  foreign 
minister  of  the  day ;  and  he  goes  on : 

"  It  has  never  been  held  necessary  as  a  preliminary  to  the  extension  of  the  rights  of 
hospitality  to  either  party  "  (meauinc  of  conrsu  the  admission  of  ships  of  war  to  the  rights 
of  beUigerents) "  that  the  chances  of  the  war  should  be  balanced,  and  the  probability  of 
eventual  success  determined.  For  this  purpose  it  has  been  deemed  sufficient  that  the 
party  had  declared  its  independence,  ana  at  the  time  was  actually  maintaining  it." 

Had  not  the  South  declared  ita  independence  in  May,  1B61,  and  was  it  not  maintain- 
ing itt  In  face  of  these  claims  put  forward  by  the  United  States  government  to 
alwolnte  freedom  of  action  in  such  a  matt«r,  I  confess  I  do  not  see  that  it  can  be  reason- 
ably contended  by  them  that  an  independent  state,'  acting,  as  it  necessarily  must,  on 
its  own  discretion,  shonld  be  called  npon  to  pay  a  pecuniary  fine  even,  although  its 
discretion  had  been  unwisely  nsed.  Put  it  the  other  nay.  Suppose  we  had  nut  recog- 
nlxed  the  South  at  the  time  we  did,  or  we  had  not  recognized  It  at  all — suppose  fortune 
had  turned  in  their  favor,  and  they  bad  snoceeded  in  establishing  their  independence, 
would  yon  say  that  the  confederatCH  were  entitled  to  call  us  to  an  account  for  not 
IiavinK  recognized  them  early  enough,  and  by  such  delay  having  injured  their  pros- 
peetsT  So  stated,  the  question  seems  absurd.  But  if  we  are  respousible  one  way  we 
are  Teepvnsible  the  other.  Ifdamuee  are  to  be  given  for  premature  recognition  as 
ildnriDgone  side,  why  not  for  tar^  recognition  as  InjurinK  the  other  T  And  then  in 
wiial  position  is  a  neutral  power  placed  whenever  a  war  breabs  out  t  This  is  not  a 
qoestioD  for  the  moment  only.  It  is  a  queetion  of  general  intetnationBl  law;  it  is  a 
question  which  wilt  CTeat«  a  precedent,  and  we  are  bound  not  merely  to  do  what  is 
convenient  for  the  moment,  but  to  consider  the  effect  which  our  decision  m^  have  on 
the  future.  The  ground  on  which  I  rested  in  limiting  the  arbitration,  as  I  pro^iosed 
to  do,  was,  first,  that  the  United  States  propose  to  us  a  matter  for  arbitration  which  is 
irrelevant  to  Uie  issue ;  secondly,  that  the  irrelevant  question  was  one  to  be  decided 
by  considerations  of  state  policy,  and  not  of  legal  obligation,  and  therefore  is  incapa- 
ble of  receiving  legal  solution ;  thirdly,  that  the  United  Stat^  government,  in  siiudiy 
parallel  oaaea,  iiaii  absolutely  refhsed  to  admit  any  responeibility  for  adopting  a  similu 
oovne ;  and  lastly,  that  I  believe  no  one  would  undertake  to  arbitrate  ou  a  case  so 
entirely  vagne  and  undefined.  I  will  not  now  argne  the  caae  on  its  merits,  as  far  as 
lecognition  is  concerned,  for  this  reason,  that  I  quite  agree  with  the  honorable  and 
learned  member  who  brought  fbrward  the  motion,  that  the  strengtb  of  our  case  is  uo 
raasoti  h)r  rvAiaing  to  arbitrate  npon  it.  But  I  may  Just  observe  that,  in  rboo^niizing 
Um  coi^sdeiates  as  belligerents  at  the  time  when  we  did,  we  were  simply  declaring,  on' 
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laji: 

arlier 


J  13,  aatateof  thiucs  to  be  civil  war  which  Id  three  or  four  official  docamento  <tf 

lier  date,  bIdcb  publiBheil,  Mr.  Seward,  od  the  part  of  the  United  States  gorertimeiit, 

luHelf  declared  to  be  Buch.    Tlieee  doeuiueuta  were   not  private  letten  bat  atste 

SapeTs,  which  have  beea  laid  before  Congrees  and  priuted  by  aatfaority ;  they  boar 
ate  nine,  twelve,  nud  siiteeii  days  l>efore  the  Queen's  proclamatioii.  I  will  read  only 
one,  aud  that  shall  be  bnef.  On  the  4th  of  May,  uiae  days  before  the  issue  of  the 
Queen's  pToclaniation  of  neutrality,  Mr.  Seward  writes  intheee  terms: 

"  The  insargeDta  have  iustitnteo  revolution  with  open,  Sagraut,  deadly  war,  to  coon- 

SH  the  Uuiteu  States  to  acquiesce  iu  the  dismemberment  of  the  Union.  The  United. 
bat«e  have  accepted  this  civil  war  as  an  inevitable  necessity."  (t'orreipondaue  rdat- 
(ao  to  foreign  affain,  accompanying  the  President's  message  to  CtoDgrees  in  December, 
1861,  p.  165.) 

I  ehoald  be  sorry  to  say  anything  that  would  even  look  like  want  of  conrteay  to  the 
eminent  and  accompliehed  diplomatist  by  whom  this  correspondence  bos  been  con- 
ducted, and  than  whom  no  man  in  the  United  &tat«s  has  probably  greater  ability  or 
larger  experience.  But  if  the  question  were  one  which  we  could  discuss  face  to  face,  I 
should  venture  to  ask  Mr.  Seward  whether  he  could  with  gravity  call  upon  me  sol~ 
emuly  to  refer  to  the  arbitration  of  some  neutral  power,  of  some  third  party,  this  qaeB- 
tiuu — whether  we,  the  British  government,  had  a  right  on  the  13th  of  M^  to  declare 
that  to  be  civU  war  which  in  various  documents,  all  beariug  dates  antecedent  to  (ha 
Queen's  proclamation,  he  (Mr.  Seward)  himself  had  christened  by  that  name.  Let  it  b« 
noted,  also,  that  the  bieheet  ooort  of  law  in  the  United  States,  in  a  passage  which  ha« 
often  been  quoted,  decmred  the  state  of  things  which  then  existed  to  be  a  state  of  war. 
And  another  argumeut,  familiar  to  all  who  have  studied  the  subject,  is,  that  if  tbu« 
were  no  war  there  was,  of  course,  no  blockade,  aad  we  might  claim  damages  for  ovei? 
blockade-runner  captured.  Claims  such  as  these  would  mount  up  to  an  almost  inetm- 
oeivable  total,  andl  really  cannot  think  that  the  stat«8DieD  of  the  United  States  woold 
be  willing  to  let  in  these  enormous  claims  for  the  soke  of  insisting  apou  apoint  which, 
"  '  "  '    mediate  appljcatiou,  is  not  important,  though  I  admit  that 

asideiable  importance.  I  ani  glad  to  believe,  and  there  con, 
I  think,  be  no  doubt,  that  as  there  has  been  a  great  chMifte  of  feeling  here  within  the 
last  two  years,  soon  the  otiierside  of  the  water  a  corresponding  change  istokingploM, 
now  that  the  question  is  better  understood.  1  saw  a  vecy  remarkable  article  the  other 
day,  which  was  quoted  fnun  oue  of  the  leading  Jonmau  in  the  Uuited  States.  The 
passage  is  very  brief,  and  I  shall  read  a  few  lines  of  It.  The  New  York  World  of  the 
IBth  of  Fehmary  said : 

"TheTimes''<^meaning,  ofcoune,  theNew  York'HmeB)  "concurs  fully  in  tJie  au«e 
great  points  which  we  made:  First,  that  there  is  not  the  remotest  chance  that  any 
arbitrator  likely  to  be  chosen  would  undertake  to  say  Uiat  the  Queen's  proclamatitHi  of 
neutrality  was  a  wrongful  act ;  second,  that  tfais  particular  question  is  Incapable  of 
being  made  a  subject  of  arbitration;  and  third,  that  it  lias  nothing  to  do  with  the 
aerits  of  our  real  claim." 

The  New  York  World  treats  this  as  a  remarkable  admission.  And  I  must  say  that 
the  fact  of  such  an  admission  having  been  mnde  in  a  leading  jonmol  in  a  cooDtry 
which,  perhaps,  mon  than  any  other,  is  governed  by  public  opinion  as  it  Buds  expreo- 
eion  »om  day  to  day  in  the  newspapers,  is  an  encouraging  sign.  I  do  not  wish  to 
detain  the  House ;  but  I  think  J  have  said  enough  to  show  that  the  proposed  condi- 
tions of  the  reference  were  not  arbitrary  or  capricious — still  less  were  they  such  •■  I 
have  seen  it  hinted  out  of  doors  that  they  were — mere  devices  to  evade  teiWring  the 
matter  to  arbitration  at  all ;  but  that  they  were  founded  on  an  intelligible  and,  I  think, 
sound  principle.  If  the  negotiations  have  been  for  a  time,  I  will  not  say  broken  oB, 
but  auapendcd,  the  House  will  see  that  the  rupture  oi  suspension  did  not  come  ftma 
our  side.  Wo  made  our  offer,  and  it  has  been  declined.  According  to  ordinary  asag«, 
it  is  now  for  tbe  complaining  party  to  speak,  and  if  they  do  not  like  our  plan  of 
arrangement,  to  propose  their  own.  Something  was  sold  by  the  honorable  and  learned 
member  as  to  our  Unguage  being  varied  at  diSerent  stages  of  the  uegotiatiou.  It  ia 
difflcnlt  to  remember  with  accuracy  all  the  arguments  which  have  been  put  forward 


a  long  controverbv;  but  I  can  answer  for  it  that  my  own  ideas  on  the  subject  nerer 
varied.    [Mr.  SHAW-XuFevtui.  I  said  that  Mr,  Seward's  language  varied.] 

Oh,  very  well,  then  I  wOl  pass  that  matter  over.  I  am  very  glad  that  the  honorable 
and  learned  memtKr,  with  his  recent  American  experience,  agrees  with  me  as  to  the 
general  character  of  tbe  feeling  that  exists  in  that  conntiy.  I  have,  indeed,  he«d  it 
said^  "  Yon  ought  to  settle  tbia  matter  at  once,  or  you  will  have  a  quarrel."  I  am  as 
anxious  to  settle  it  as  any  man  iu  any  part  of  this  House  can  be:  but  I  do  not  believe 
in  the  likelihood  uf  the  quarrel.  I  have  never  concealed  my  opinion  that  the  American 
claimants,  or  some  of  them,  at  least,  under  tbe  reference  proposed  by  us,  were  very 
likely  to  make  out  their  case  and  get  their  money.  To  us  the  nionev  part  of  the  aSoir 
■■  inappreciably  small,  especially  as  we  have  on  our  side  counter-claims,  which,  if  only 
a  small  portion  of  them  hold  water— and  you  never  can  tell  beforehand  how  theae  mat- 
ters will  turn  ont — will  reach  to  a  considerable  amount)  and  form  a  by  no  mewiB  nnim- 
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portant  «etK>ff  to  the  clsinui  preferred  i^pttnat  oa.  But  I  tbiak  if  matters  were  fairlj 
ftdJnHted,  eveD  if  the  decisiou  irent  ngainet  us.  we  elionld  not  be  disponed  to  grndee 
the  paj'iaeQt.  The  expense  would  be  qnite  n-orth  iucnrriDg,  if  only  in  order  to  obtain 
an  nuthoritative  decision  ae  to  the  pneition  of  aeutrala  in  fiitnre  wars.  If,  therefore, 
the  Alabama  claimanta  are  kept  out  of  what  uiay  be  duu  to  them,  they  ought  to  under- 
Rtand,  and  I  think  thej  will  nnderitand,  that  it  is  not  by  the  act  of  our  government 
that  this  haa  been  done.  And  though  party  polilice  may  ran  high  in  the  United  States 
I  will  not  believe  that  any  party  oan  be  eo  reckless  tir  insenaible  to  the  interente  of 
their  own  conntry  as  to  engageiu  aqnarrel,  possibly  endinsin  a  great  and  coxtly  war, 
tor  the  sake  of  enforcing  in  one  particalat  way  a  claim  which  it  is  in  their  power  to 
settle,  and  probably  to  settle  in  tlteir  own  sense,  without  any  recooree  to  violence.  To 
do  HO  would  be  contrary  not  only  to  the  reaHonable  views  which  the  American  yieople 
are  in  the  habit  of  taking  of  political  affaira,  bnt  woold  be,  in  the  French  phrase,  for 
which  no  English  equivalent  osists,  "etifoneer  inwpttr(«ouoer(r"— breakinK  open  a  door 
that  is  not  locked,  I  cannot  bnt  think  that  in  some  way— indirectly,  if  not  directly, 
and  I  am  not  inclined  to  be  rery  fitstidions  as  to  the  form— the  United  States  govern- 
ment may  be  indnced  tojoin  in  measures  which  may  lead  to  an  arrangement.  If  they 
decline  to  do  that,  it  remains  to  be  seen  whether  any  other  solution  of  the  question  in 
dispnta  can  be  found.  Hr,  Sewaid,  in  these  papers  and  in  commaoications  I  have 
received  from  bim  throagb  Mr.Adams,  has  more  than  once  thrown  out  hints  with 
reepoct  to  something  in  the  natnre  of  a  general  commission  which  should  deal  with  all 
the  outstanding  qneations  of  uJI  descriptions  between  the  two  countries,  I  have  verb- 
ally, and  thruueh  Mr.  Adams,  suggested  that  he  should  develop  that  idea.  Speaking 
BB  an  individnal,  and  without  prtjndice  to  what  may  be  done  in  the  future,  I  should 
have  thought  that  internatioual  questions  were  better  settled  one  by  one ;  but  T  am 
not  disposed  to  reject  any  reasonable  mode  of  bringing  about  a  aettlement,  and  if  we 
oan  agree  in  substance  on  any  mode  of  bringing  about  a  solution,  I  do  not  think  either 
the  government,  the  House,  or  the  conntry  would  be  disposed  to  stand  out  upon  a 
mere  matter  of  fonu.  Before  I  sit  down  J  may  aay  that  the  reception  of  the  new  Brit- 
ish minister  at  Waehington  has  boen  not  only  friendly  but  cordial,  and  everything  leads 
me  to  think  that  the  feeling  in  the  United  States  toward  England  is  decidedly  improv- 
ing. Now,  having  stated  the  facte  of  the  case,  and  stated  them  aa  briefly  as  I  could,  I 
shall  leave  the  matter  to  the  Judgment  not  only  of  this  House  and  this  country,  but  of 
all  fair  and  impartial  persons  on  both  sides  of  the  Atlantic. 

ilr.  W.  E,  FoRSTBR  most  sincerely  thanked  the  noble  lord  for  the  tone  of  his  speech. 
He  did  not  pretend  to  be  more  anxious  for  peace  between  England  and  America  than 
other  honorable  members;  but  be  was  anxiouM  for  it,  and  he  could  not  conceive  any 
lemarks  more  likely  to  remove  the  irritation  between  the  two  countries  than  those 
offered  by  the  noble  lord.  He  believed  that  the  difticnitiea  which  existed  were  not  so 
great  as  had  been  imagined.  The  honorable  and  learned  member  for  Reading  ^Hr. 
Shaw-Lefevre)  made  une  ot  too  strong  an  egression  when  he  said  that  the  aegotiatiODB 
hod  failed.  If  that  hod  been  so.  he  (Mr.  W,  E,  Forster)  should  have  deeply  regretted 
it,  not  merely  on  ocoouut  of  oar  relations  with  America,  bnt  heoanse  he  wished  to 
see  the  principle  of  arbitration  carried  out,  and  lie  thought  that  a  precedent  for  it 
might  have  been  established  In  the  present  case.  The  state  of  things  wan  simply  this; 
Ur.  Seward  wished  to  bring  before  the  arbitrator  the  question  of  premature  recognition 
of  belligerent  rights,  and  the  noble  lord  said  that  he  should  not  allow  him  l^  do  so. 
He  (Mr.  W.  E.  I^rster)  did  not  for  a  moment  sympathize  with  the  American  govern- 
ment in  their  claims  aeainet  this  conntry  on  account  of  what  they  called  this  prema- 
ture recognition ;  bnt  he  must  say  that  he  did  not  think  that  the  ground  npon  which 
they  basm  tbeir  claim  waa  precisely  that  stated  by  the  noble  lord.  He  did  not  think 
that  the  American  government  said  anything  so  absurd  as  that  there  was  no  civil  war 
existing  when  the  proclamation  of  neutrality  was  issued ;  hut  what  they  said  was  that 
though  there  was  war  going  on  ivi  America,  tbera  was  no  war  raging  at  sea,  aud  that 
it  was  not  our  business,  as  a  neutral  power,  to  take  notice  of  what  might  happen,  bnt 
not  yet  happened,  a  naval  war,  and  that  by  our  proclamation  of  neutrulity  as  between 
naval  belligerents  we  hastened  the  time  at  which  the  naval  war  broke  out.  That  was 
no  doubt  an  unsound  position  ;  bat  still  it  was  held  by  a  vast  number  of  men,  and  by 
men  of  considerable  intelUgenoe,  Id  the  United  States,  It  was  nowhere  so  well  stated 
OB  in  the  first  official  dispatch,  relating  to  recognition  of  belligerency,  which  passed 
between  the  two  govemmenta.  It  must  be  remembered  that,  though  Mr,  Adams,  in 
his  first  interviews  with  Earl  Russell,  protested  ogainst  this  roooa;uition,  yet  that  his 
first  dispatch  on  the  matter  was  written  so  recently  as  April,  1865,  in  which  the  ground 
npon  which  he  pnt  the  matter  was  that  It  was  wrong  to  acknowlodge  the  South  as  a 
belligerent  "  before  they  had  a  single  vessel  of  their  own  afloat."  It  was  necessary 
this  should  be  l>ome  in  mind,  because  the  wisii  of  the  House  and  the  conntry,  in  their 
present  temper,  was  to  nnderatand  the  position  taken  by  the  United  8tat«s  govem- 
■     u  this  Bultject.    He  thought,  however,  that  he  conld  give,  from  bis  own  personal 

->*■>,,  .......      "nited  States  government  were 

e  Intelligible  than  that  gener- 
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all;  atlriboted  to  them.  At  tbe  time  that  the  neatmlity  proclamation  was  tsaned  b^ 
oar  Koveromeut,  he  pereouallj  naa  very  mncb  interested  on  behalf  of  the  Korth.  ^i 
felt  that  a  war  waa  beKiuDiog  apou  irhioh  woald  depend  whether  slavery — the  great- 
eet  cnrae  that  ever  afflicted  the  human  race — should  be  extended  all  over  the  American 
CoatinenC,  or  should  receive  ita  death-blow.  He  waa  not  aafaamed  to  ackaowled^ 
that  in  that  n-ai  he  was  a  partisan  of  the  North.  Having  that  feeling,  he  heard  that 
letters  of  mari|De  had  been  sent  hy  Mr,  Davis  to  this  conutry ;  and  the  qaeation  sraae 
bow  BnCiah  subjects  coald  be  prevented  from  having  anything  to  do  with  thoaa  lettcra 
of  marque.  He  took  the  best  advice  he  coald  get,  and  was  t«ld  first  that  veeaelH  sail- 
iog  nnder  thnse  letters  of  martine  would  be  piratee ;  and  be  believed  that  Gftj  yeaia 
ago  they  would  have  been  «o  considered  and  treated  by  England.  Before,  however, 
taking  any  steps  to  impress  that  view  oa  the  House,  he  onnsuJtad  Uie  work  of  WheatoD, 
a  great  American  authority  upon  iuteraational  law,  and  he  foond  that  in  his  book  tho 
law  was  stated  iu  most  distinct  terms.    Wheatou  said : 

"  ITntil  a  revolution  is  cousummated,  and  while  the  civU  war  continuea,  any  neutral 
eovemment  that  wishes  not  to  faelji  either  of  the  partiea  mnst  treat  the  goveniment 
ae  facto  as  a  State  eutitleil  to  the  nchta  of  war." 

Upon  rending  this  be  fett  that  if  he  had  come  down  to  the  House  and  said  that  theae 
veMels  should  ))e  treatfid  as  pirates,  he  should  be  at  once  met  with  the  authority  of 
'Wheatnn  for  enyinK  that  they  were  entitled  to  belligerent  rigbta  Stilt,  there  waa  the 
question,  how  veastls  under  letters  of  marqne  were  to  be  prevented  from  leaving  our 
ahorpsj  and  he  himself  asked  the  government  on  the  9th  of  May,  1H6I,  what  atepa 
wonid  be  taken  to  prevent  the  infringement  of  the  law  by  British  sultjectsf  It  waa  in 
answer  to  this  question  that  Sir  George  Lewis  for  the  first  time  stated  that  a  proclamB- 
tioD  of  neutrality  wontd  be  at  once  issued;  and  that  that  would  set  forth  Uie  law, 
which  in  general  terms  was  that  no  British  salfject  should  take  part  in  sach  a  war. 
This  prooIaniatioD,  therefore,  was  considered  by  many  not  aa  nnfriendly  towards  the 
United  States,  bnt  rather  bb  tbe  only  way  in  which  British  subjects  coold  be  prevmited 
from  eutcriug  into  the  war;  while,  however,  be  by  no  means  sympathized  with  the 
convictions  of  Mr.  Seward  in  reference  to  tbe  proclamation,  ;et  he  could  not  bnt  think 
that  the  uobte  lord  bad  somewhat  misunderstood  the  jKiaition  Mr.  Seward  took  upon 
the  subject.  In  his  closing  dispatch  ou  the  29th  of  November,  ld67,  Mr.  Seward  said 
that— 

"  We  are  now  distinctly  informed  by  Lord  Stanlev's  letter,  that  the  Umited  reference 
of  the  so-called  Alabama  claims,  which  Lord  Stanley  proposea,  is  tendered  upon  the 
condition  that  the  United  States  shall  waive  before  the  arbitrator  tLe  poaition  tliey 
have  Gonetaiitty  maintained  from  the  banning,  namely,  that  tbe  Qaeen's  proclamation 
of  IHGI,  which  accorded  belligerent  rights  to  insurgents  against  the  authority  of  the 
United  States,  was  not  justiflSl  on  any  grounds,  either  of  necessity  or  moral  right,  and 
therefore  was  an  act  of  wrongful  intervention,  a  departure  from  the  obligation  of  eziat- 
ing  treaties,  and  without  the  sanction  of  tbe  law  of  nations.  The  oouditiou  being  inad- 
missible, the  proposed  limited  reference  is  therefore  declined." 

He  did  not  nnuerstaud  Mr.  Seward's  position  tf   ■--"-'—-- 

had  been  done  wae  according  to  the  law  of  natioui , 

that  before  entering  upon  arbitration  with  regard  to  the  Alabama  claims,  he  ii 
compelled  to  waive  bis  conviction,  re|>eated^  expressed,  that  the  proclamation  waa 
premature,  and  contrary  to  international  law.  It  nunld  have  been  too  much  to  expect 
tbe  uoble  lord  to  give  up  his  opinion  ou  the  matter;  but.  on  tbe  other  hand,  he  conld 
hardly  expect  Mr.  Seward  to  concede  that  the  proclamation  waa  called  for  by  the  neoea- 
Bity  of  the  case.  If  he  bad  said,  "  1  refer  the  tno  questions,  first,  whether  there  ia  any 
mone^  due  in  reference  to  tbe  Alabama  Hbius,  and  also  whether  we  broke  the  law  by 
granting  belligerent  rights,"  it  wonld  have  been  open  for  us  to  say,  "  We  will  not  refer 
this  last  question ;"  bnt  what  the  noble  lord  said  was,  "  We  will  not  refer  tbe  other 
matters  to  arbitration,  uutess  you  acknowledge  yourself  t«  be  wrong  in  r^erenoe  to 
the  gronnd  that  you  have  been  constantly  taking  with  respect  to  the  proolamatioD 
having  been  premature  and  contrary  to  intumatioual  law." 

LoHi>  STANI.EV  said  be  did  not  require  that.  He  only  aald  he  objectad  to  have  UMt 
a  question  before  tbe  arbitrator. 

ill.  W.  E.  FoBHTER  said  he  believed  that  Ht.  Seward  thought  that  if  be  entered  upon 
the  arbitration  he  must  acknowledge  that  the  assumption  tliat  he  had  made  that  the 

Eroclamation  was  not  called  fur  was  u  wrong  one,  and  that  the  noble  lord  should  not 
ave  enforced  any  such  conditions.  He  did  not  know  why  we  should  have  refused  arbi- 
tration even  if  Mr.  Seward  had  desired  it  on  tbe  question  of  recc^nition,  for  we  bad 
tbe  strongest  jtosaible  case,  and  all  tbe  noble  lord's  argnments  might  have  been  brought 
before  tbe  arbitrator  instead  of  as  reasons  why  the  arbitration  shonlii  not  be  aeaented 
to.  If  arbitration  was  to  mean  that  which  he  believed  was  the  intention  of  the  powen 
who  were  iiartiea  to  the  treaty  of  Paris — and  which  he  hoped  would  be  acted  nponin 
future — no  attempt  to  decide  a  question  between  two  nations  by  means  of  the  deciaioD 
of  a  thini  patty  rather  than  by  war  or  a  threat  of  war,  then  the  fact  that  we  were 
Gonfideut  aa  to  whatour  right  was  waeno  ground  for  not  arbitrating,  and oouBBqnenUy, 


.vCjOoj^k 
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if  Mr.  Seward  had  deaired  to  refer  tbia  queetion,  he  (Mr.  W.  E.  Fortrter)  dM  not  §e«  trhv 
bia  wieb  ehoald  n«t  have  beoD  adtnitl^d.  Bat,  at  any  rate,  at  the  end  Mr.  Sewaril  did 
not  aab  for  tb)B,  and  the  honorable  member  for  Reading  was  rlsbt  in  BajinK  that  his 
last  dispatch  bore  a  difiereot  meaniuK  from  his  Hrat  one.  He  Haid  Qrat  that  the  United 
Rtatea  wonJd  Aspect  to  refer  the  ■whole  controverBy,  such  as  it  waa  fonud  in  the  corre- 
apnndence,  and  this  might  be  supposed  to  include  the  question  of  recoEnltion  ;  bat 
alter  the  noWe  lord's  reply,  Mr.  Seward  took  different  ground,  or  so  denned  his  fllBt 
statement  tbat  it  bore  a  different  int«rpretBtion.  He  tlien  said  that  be  mnat  be  at 
liberty  to  ioBint  before  the  Brbilrator  tbat  all  the  proceedinRs  of  the  British  govern- 
ment towanla  the  United  States  in  regard  to  the  rebellion  are  among  the  uiattere 
connected  with  the  vessels  irhose  depredations  are  complained  of.  He  thonght  tbat 
-what  Mr.  Seward  meant  nas  that  he  should  have  the  right  to  allege  the  re«ogaitioD 
aa  an  aivnment  in  favor  of  the  claims  made;  and  he  (Mr.  Forstet)  could  not  see  why 
he  shonld  not  be  allowed  to  do  so.  He  tfaouKht  that  Mr.  Seward's  argument  would  M 
S  very  bad  one  ;  and,  of  course,  the  noble  lora's  representative  at  the  arbitration  wonld 
have  had  a  rlgbt  to  say  that  the  argument  was  not  relevant;  and,  indeed,  he  believed 
that  the  representative  of  the  Unit«d  States  at  the  arbitration  would  have  felt  that 
the  argnment  was  so  bad  that  we  should  never  have  hoard  of  it  again.  It  was  very 
mnch  to  be  regretted  that  after  Mr.  Seward  had  taken  up  this  pottitton  he  should  have 
been  called  on  by  the  noble  lord  to  eat  bis  own  words,  but  after  all  he  hoped  that  what 
had  happened  was  only  a  hitch  in  the  settlement,  for  he  could  not  but  believe  tbat 
■omo  meauB  of  settlement  would  he  found.  Everybody  in  England,  and  the  large  body 
of  influential  persona  in  the  United  States,  desired  that  the  matter  should  be  settled. 
He  believed  that  there  was  no  party  in  the  United  States  that  did  uot  desire  tfais 
except  the  Fenians.  If  It  should  turn  out  that  he  was  right  in  the  supposition  that 
the  American  government  only  wanted  to  niBk«  use  before  the  arbitrator  of  certain 
argumento,  be  noped  that  the  noble  lord  would  not  object  to  their  doing  so;  bat 
would  allow  those  arguments  to  be  nsed,  reserving  to  himself  the  right  of  disproving 
them.  The;  should  Artber  consider  whether  arbitration  was  the  only  means  of  settling 
the  matter.  Tremendous  injury  had  been  inflieted  on  American  citizens  by  meane 
of  the  attacks  upon  their  ships,  and  if  the  present  misnuderstonding  whs  not  Buttled 
upon  a  principle  which  would  carry  with  it  the  feeling  and  moral  sense  of  both  coun- 
tries, there  was  reason  to  fear  that  whenever  we  engaged  iu  war  we  woald  snffer  in 
the  same  way.  What  naturally  came  forward  under  these  circnmstances  was  the  wish 
tbat  intern ation Hi  law  shonld  be  so  arranged  that  in  fiitura  the  Inhabitants  of  both 
oonntrina  shonld  be  prevented  from  carrying  on  private  war.  And  if  America  should 
say,  in  answer  t-o  that  proposition,  "You  must  first  make  recompense  for  what  bas 
passed,"  why  should  not  that  matter  be  consideredl  If  the  two  countries — the  great- 
est maritime  nations  in  the  world — agreed  to  some  international  or  municiiial  law 
which  wnnld  prevent  the  escape  of  these  pirate  vessels  for  the  future,  we  might  be 
qaite  ready  to  give  indemnity  for  the  post.  Tbe  noble  lord  had  alluded  to  the  propo- 
Bifiiin  of  Mr.  Seward.  There  were  now  several  qncstiona  in  dispute  between  the  two 
countries,  and  it  was  impossible  to  believe  that  a  willingness  on  ihe  part  of  ber 
Majeaty's  govemmBnt  to  settle  them  would  not  be  responded  to  by  tbe  government  of  the 
United  States.  He  could  not  bat  think  tbat  if  any  statesman  of  high  position  in 
England  were  s^nt  to  America  bv  the  nobis  lord,  with  power  to  arrange  ftU  the 
matters  in  dispute,  they  coald  all  be  arranged.  He  repealed  that  there  waa  no  par^ 
tn  England  that  did  not  wish  for  a  settlement,  and  he  lielieved  tbat  there  was  no  suidi 
party  in  America,  except  those  irreconcilable  enemies  of  oura  whose  only  hope  lay  in 
such  ouestionB  remaining  uasettleii;  and  if  we  could  get  rid  of  these  questions  we 
should  strike  a  greater  blow  at  Feninnisin  than  by  anything  else  which  we  conld  do. 

Sir  Gborob  Bowyeu  said  that  tbe  honorable  member  who  bad  jnst  addressed  the 
House  had  assumed  that  the  ([ueslion  of  the  Alabama  involved  that  of  the  carrying  on 
of  private  war  by  the  subjects  of  one  country  against  another  country.  For  his  own 
part  he  whs  uuHble  to  see  the  Justice  of  that  view.  But  bis  object  in  rising  was  to  call 
attention  to  one  aspoct  of  this  subject  which,  in  his  opinion,  bail  not  been  sufficiently 
considered.  He  referred  to  the  bearing  on  the  Alabama  question  of  the  doctrine  of 
international  law  with  respect  to  contraband  of  war.  Some  penMOS  supposed  that  tbe 
doctrine  eetabliahed  what  they  termed  a  conflict  of  right,  because  on  tbe  one  hand  pri- 
vate persons  are  allowed  to  deal  in  contraband  of  war,  while  on  the  other  belligerants 
have  a  right  to  condemn  that  contraband  of  war.  Now,  with  all  due  respect  for 
those  authorities  who  held  this  view,  he  must  express  his  opinion  that  to  talk  to  a 
jurist  about  "conflicting  rights"  was  about  the  same  thing  as  to  talk  to  a  mathematician 
of  a  triangle  the  three  angles  of  which  were  greater  or  leas  than  two  right  anglr-  '^ — 
to  prevent  any  man  from  doing  that  which  he  boa  a  right  to  do  is  not  the  uxi 
a  right,  it  is  a  wrong.  What,  then,  was  tbe  real  principle  of  the  must  imporiaot 
doctrine  of  international  law  in  regard  to  contraband  of  worf  He  need  nut  quote 
authorities  oh  this  point,  because  the  law  wa<i  so  clear.  The  princlplD  was  thaC  no 
government  woa  bound  to  make  itself  responsible  fur  the  ordinary  tnule  of  its  subjects 
wlten  that  trade  was  carried  on  with  belligerents.  ■  If  that  principle  were  not  laid 
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down  it  woalil  be  extremely  difficult,  and  perhaps  impoasible,  for  a  goTenmieiit  to  muS' 
tain  uvutralily,  The  aale  of  a  atuDd  of  amu  or  a  harrel  of  gaapander  would  oonipro- 
mise  the  DeatraJity  of  a  country,  and  it  would,  therefore,  be  neceoaary  for  eveir 
couDlry,  when  a  war  was  going  on  in  any  part  of  the  world,  to  keep  an  iuquLiitnriM 
surveillance  over  the  whole  trade  of  its  subjects,  though  pntctioolly  it  would  be  almoM 
impossible  to  cany  out  such  a  survt'illsute.  It  wss  in  oraert«  avoid  this  iuconveoieDce 
that  the  doctrine  of  intematioual  law  had  lieeu established  in  regard  to  contraband  of 
war — uaniely,  that  the  subjects  of  a  neutral  couutry  might  carry  on  trade  with  a  belliC' 
erent,  as  if  no  war  existed,  nhileou  the  other  baud  the  belligerent  might  seize  on  the  hi^ 
seas  anything  which  was  contraband  of  war.  And  for  the  more  P.lear  understanding  of 
that  right  it  had  been  the  habit  of  belligereuts  to  publish  at  the  uommencement  of  * 
war  a  declaration  eunmeratiug  the  articles  which  they  would  consider  to  lie  contra- 
band  of  war.  Vattel  stated  tnedoctrine  clearly  in  a  few  words,  in  book  3,  chaptOT  7, 
of  hiH  work  on  international  law.    JEIe  said  : 

"If  a  nation  trades  in  arms,  timber,  ships,  munitions  of  war,  I  caunot  cnmplain  that 
it  furnishes  these  bhiuga  to  tuy  etiemy,  provided  it  does  not  refuse  to  sell  tboae 
articles  to  me  ut  a  reasonable  price.  It  exercises  its  traffic  without  intention  to  ii^jnm 
me,  and  by  coutitiuiug  that  traffic  as  if  I  were  not  at  war  it  gives  me  no  just  cause  of 
complaint." 

Auythiug  more  completely  in  pointit  would  be  difficult  to  find.  Now,  let  as  apply 
this  clear  principle,  not  only  of  international  law,  but  of  sound  common  sense,  to  the 
case  of  the  Alabama.  The  States  of  the  South  being  at  war  with  the  Stales  of  the 
North,  scut  to  certain  emiuent  ship-buitders  at  Liverpool  a  commission  to  build  a  ship 
according  to  speciScation.  Ko  doubt  the  specification  showed  that  the  ship  was  to  be 
na-til  fur  a  warlike  purpose,  but  that  was  precisely  tbe  case  contemplated  by  TatteL 
These  people  traded  in  ships  in  the  ordinary  course  of  their  trade,  and  were  as  much  at 
liberty  to  sell  a  ship  to  the  North  as  to  the  South ;  and  it  was  not  their  duty  to  con- 
aider  whether  the  vessel  was  iutended  for  warfare  or  for  the  peaceful  operations  t^ 
oomniorce.  But  the  Northern  States  had  their  remedy.  All  the  Northern  StBt«s  hod 
to  do  was  to  capture  the  Alabama  and  to  condemn  her  as  contraband  of  war.  What 
had  the  English  government  to  do  with  the  Alabama!  They  were  not  bound  to  keqt 
a  surveillance  over  all  the  ship-building  establishments  in  this  kingilom.  All  that  the 
Euj^lish  Kuverunient  had  to  consider  was  that  they  would  have  been  guilty  of  a  breach 
of  neutraiity  Iftheybad  allowed  one  belligerent  to  purchase  ships  and  luul  preveuted 
the  other  doing  the  same.  It  was  only  by  perfectly  impartial  oonduot  towards  both 
belligerents  that  Englaud  could  be  expected  to  preserve  her  neutrality.  Now  with 
regard  to  the  foreii;n  eiiliHtmout  aet  it  seemed  to  he  assumed  on  one  side  that  that  act 
made  an  alteration  in  the  positiou  of  England  with  respect  to  international  law ;  but 
that  could  not  be  maintAined  by  a  tittle  of  sound  legal  argument.  If  the  foreign 
enlistment  act  could  be  enforced  only  by  the  action  of  government,  (hen  the  comity  of 
nations  might  have  required  that  the  government  should  have  taken  action  in  the 
matter  of  the  Alabama,  stopped  the  ship  from  leaving  Liverpool,  and  punished  those 
who  had  violated  the  act.  Even  theu,  however,  it  would  have  been  for  the  English 
goverumeut  to  have  considered  whether  it  would  enforce  the  law  or  not,  beoauae  it  is  a 
uuiversal  principle  of  public  law,  founded  on  the  exclusive  sovereignty  of  erer^r  ^t- 
ernment,  that  within  its  own  territory  no  couutry  is  bound  to  enforce  its  municipal 
law  at  the  dictation  of  a  foreign  goverumeut.  This  was  the  distinction  between 
municipal  law  and  a  treaty.  If  the  foreign  enlistment  act  had  been  a  treaty  with  the 
United  Status,  then  the  British  government  must  have  enforced  the  provisions  of  it; 
but  the  foreign  enlistment  act  was  a  municipal  law  ;  municipal  laws  were  made  for 
municipal  purposes;  and  it  was  the  right  of  «very  sovereign  State  to  consider,  with 
reference  to  its  own  interests  and  the  object  its  legislature  bad  in  view,  whether  it 
would  or  would  not,  in  any  particular  instance,  enforce  its  own  municipal  laws.  The 
foreign  enlistment  act  was  not  one  of  those  acts  which  could  be  enforced  only  at  the 
instance  of  the  government.  Any  British  subject  or  any  foreigner  could  go  into  a 
court  of  law  and  coll  for  its  enforcement ;  and  the  Crown  would  lend  its  name  to  any 
prosecutor  uuder  this  act.  It  was  true  that  power  was  given  to  the  principal  olficer  of 
customs  to  detain  a  vessel ;  but  that  did  not  impair  the  statement  of  the  law  he  had 
made.  It  was  perfectly  competent  for  the  American  minister  or  consnl,  or  aoybod; 
whatever  to  go  before  a  maaistiate  and  lay  an  information  against  a  ebip-buildor,  oud 
ask  for  a  warrant  against  him  and  all  concemeiL  in  a  breach  of  the  law.  Theretipan 
these  persooij  would  have  been  apprehended,  and  the  principal  officer  of  ciutoius,  in 
discharge  of  a  purely  ministerial  duty,  and  in  obedience  to  a  warrant  itaued  by  & 
competent  authority,  would  have  detiuned  the  ship.  It  appeared  W  bim  that  the  gov- 
ernment of  tlii8  couutry  ought  to  have  said  to  the  minister  of  the  United  SlAt-es,  "We 
do  not  wish  to  uudert-ako  au  unlimited  responsibility  with  regard  to  the  dealings  of 
the  trade  of  our  subjeuta  iu  contraband  of  war,  but  in  any  matter  which  ma;  involve 
a  violation  uf  one  of  our  luiuiiuipal  laws  go  you  into  a  court  of  law  and  lay  your  iofor- 
mation  before  a  magistrate.  You  will  receive  redress,  and  the  law,  as  utiddowa  by 
Judicial  authority,  will  be  fut  in  force  by  the  executiire."    That  wu  Qm  oouim  Iim 
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Hqjesty't  gOTeTniaent  onsbtto  hmve  tsken  ;  bat  the  govemmeiit  of  the  day  committed 
a  great  ottot — an  error  which  gave  them  the  appearance  of  being  Teaponsible.  Thej: 
took  actiou  iu  the  matter ;  they  telegraphed  to  Liverpool,  and  sent  down  perwma  l« 
'  atop  the  Alabama ;  and  by  doing  so  they  made  theuieelvee  appear  to  be  reaponaible  for 
the  trade  of  the  Bbip-bnilden.  lliej  appeared  to  renounce  the  right  nhich  every  goT- 
ernment  has  of  saying,  "According  k>  tlie  rules  of  intern ntlooal  tan  we  are  not  bound 
to  interfere  with  the  trade  of  our  subjects,  and  when  out  Babject«  do.trade  with  bellig. 
erent-B  iu  things  which  are  to  be  used  for  warlike  purposes,  it  is  for  the  other  belliger- 
ents to  take  their  own  remedy  by  capture."  Bnt  tjthongh  the  govemiuBiit  of  the  day 
committed  a  mistake  by  interfering  in  this  matter,  that  did  not  really  alter  the  merits 
of  the  case.  What  the  government  did  was  a  work  of  supereiogauou  ;  they  did  more 
than  they  were  bound  to  do,  what  they  were  not  obliged  to  do,  and  might  have  declined 
to  do.  With  all  respect  to  the  government  of  the  United  States,  it  appeared  rather 
hard  when  the  EnglLSh  gorenunent  stepped  forward  and  did  what  international  law 
did  not  peremptorily  require  them  to  do,  that  they  should  be  made  responsible  for  a 
dip  and  a  failure  in  doing  whatthey  intended  to  do.  No  donbt,  it  was  unfnrtnnate,  after 
the  British  government  undertook  to  stop  the  Alabama,  that  it  should  have  escaped  ; 
bnt  that  was  an  accident.  The  government  of  the  United  States  had  not  im  puted 
fraud  or  dishonesty  to  our  goremment.  \yhether  somebody  did  or  did  not  betray  the 
secrets  and  intentions  of  the  government  was  immateiial— the  government  stood  guilt- 
less in  the  matter.  They  took  action  and  did  what  they  were  not  bound  to  do  for  the 
enforcement  of  the  act ;  and  there  the  matter  ended.  The  United  States  KoverDment 
could  have  no  fair  and  reasonable  ground  of  complaint.  He  bad  laid  this  aignmeut 
before  the  House,  because  this  was  a  part  of  the  questiou  which  bad  not  been  snfflci- 
ectly  ventilat«[l.  He  agreed  with  the  honorable  member  for  Reading  (Mr.  Shaw-Le- 
fevte)  that  the  temperate  aud  quiet  disciiseiou  of  the  matter  might  probably  promote 
»  Bultttion  of  the  difficulty,  and  ue  was  sure  there  was  no  one  who  did  not  wish  to  see 
the  matter  settled  in  snch  a  manner  as  to  satisfy  even  the  government  of  the  United 
States.  The  feelings  of  the  people  of  this  country  were  friendly  toward  the  United 
States,  and  ho  believed  it  was  a  mistake  to  suppose  that  conservative  members  of  the 
House  were  less  friendly  to  the  United  States  beoanse  they  entertained  some  dislike 
for  the  institutions  of  that  co:antry.  The<^neation  whether  toe  recognition  of  the  South 
as  a  betligereut  ought  or  ought  not  to  be  included  iu  the  reference  was  one  rather  for 
the  Crown  than  lor  the  House  of  Commons.  It  was  a  question  of  policy  depending 
apon  a  number  of  circauistauces  and  facts  which  were  beet  known  to  the  government 
and  those  who  bad  conducted  negotiations.  There  was  a  considerable  degree  of  doubt 
upon  the  subject,  and,  that  being  so,  the  House  would  act  unwisely  if  it  expressed  an 
opinion  on  one  aide  or  the  other.  If  the  qnestion  of  the  recognition  of  the  South  were 
referred  to  tti'bitratiun,  he  believed  it  would  be  decided  iu  nivor  of  this  country.  In 
saying  this  he  coiijd  not  give  entire  assent  to  some  of  the  argumente  adduced  A<am  the 
treasury  bench,  aiid  by  those  who  took  the  view  of  the  govemraout.  It  bad  been  sup- 
posed that  by  the  very  fact  of  the  establishment  of  a  bkwkade  the  government  of  the 
United  States  precluded  tbemseWea  from  denying  the  quality  of  a  belligerent  to  the 
South.  That  was  a  mistake,  because  there  was  a  well-known  doctrine  of  the  law  of 
nations  called  that  of  "  unilateral  war,"  which  implied  that  one  side  might  claim  all  the 
rights  uf  belliuerenta  without  conceding  similar  right  to  the  other  side;  aud  no  doubt  that 
doctrine  would  be  urged  if  the  questiiHi  of  recognition  went  to  arbitration.  It  was  a 
doctrine  of  a  subtle  nature,  and  only  known  to  those  who  had  given  considerable  atten- 
tion to  the  subject  of  international  law;  and  it  was  one  that  was  strongly  urged  by  no 
less  an  authority  than  Bynkershoek,  who  supported  it  by  forcible  arguments.  It  was 
not  clear,  as  some  spe'akers  hod  stated  it,  that  the  doctrine  might  not  be  urged  suoceaa- 
fully  wtiiist  us  if  the  Question  were  referred  to  arbitration. 
iai.  SANDroRD  felt  indebted  to  the  honorable  gentleman  who  had  introdnced  this  snb- 


Ject  for  having  elicited  from  every  member  who  had  spoken  a  desire  of  maintaining 
the  frieudlieet  relations  between  this  country  and  the  Unitod  States,  and  a  readiness 
to  do  everything  consistent  with  uadon&l  honor.  That  feeling  was  shared,  he  was 
confident,  by  every  member  of  the  House.  The  honorable  member  for  Bradford  (Mr. 
W.  E.  Forster)  had  referred  to  the  future.  Now,  be  bopad  that  when  we  came  to  con- 
sider the  future  relations  of  maritime  powers  it  would  not  be  merely  with  a  view  to 
OD  agreement  between  England  and  the  United  States,  but  that  a  congress  of  oil  the 
great  maritime  powers  would  be  called,  so  that  the  municipal  taw  of  each  oountry 
might  be  modified  in  accordance  with  the  principles  nhich  that  oongreaa  might  deter- 
mine. He  should  not  have  risen  hut  that  it  appeared  to  him  that  the  honorable  and 
learned  member  who  had  brought  this  questiou  forward  (Mr.  Shaw-Lefevre)  did  not 
seam  to  be  aware  of  the  ground  upon  which  the  case  on  the  part  of  the  Uuited  States 
coold  be  urged.  The  honorable  memt>er  seemed  to  think  that  the  United  States  com- 
plained of  the  sending  forth  of  the  Alabama  as  a  violation  of  international  law.  Now, 
It  was  clear  that  any  citizen  who  chosii  might  send  out  an  armed  veasel  for  the  South, 
Jtist  as  uiother  might  send  arms  to  the  North,  there  being  in  each  case  the  liability  to 
eaptore  b«  contralwad  of  war.    The  only  groaud  whidi  they  oonld  take  was  either  nola 
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Jliin  or  ft  lax  kdmlnirtration  of  the  law.  He  praanmsd  they  waald  adopt  the  latter 
ground.  Had  the  Alabama,  however,  been  leized  on  atartinK.  it  would  baTe  been  a 
questionable  act,  and  might  have  rendered  the  irovemment  liable  to  damaftee,  the  opin- 
ion of  DO  leea  an  authority  than  Lord  Cainie  being  that  sQch  aa  act  wonld  be  a  etrain- 
ing  of  the  law.  It  nonld  only  have  been  the  caae  of  the  Alexandra  over  again.  If,  on 
the  other  haud,  only  niunicipat  law  hod  been  violated,  there  arose  the  qnestion  wbo 
were  the  beat  Judges  of  our  municipal  law  t  Surely  the  law  ofleera  of  the  Crown. 
This  wM  the  principle  laid  down  in  the  dispatch  of  Lord  BoMell,  which  had  becm 
quoted,  and  adopted  bv  the  noble  lord  the  member  for  Ring's  Lynn  when  he  oame  into 
offloe.  He  had  no  ni«h  Iv  find  faatt  with  the  noble  lord's  policy,  becanse  the  noble 
lord,  (Lord  Stanley,)  he  was  snre,  had  been  actuated  b^  a  sincere  wiith  of  latia- 
taining  fHendly  relations  with  the  United  States,  but  it  seemed  to  him  that  he 
had  assumed  a  heavy  responsibility  in  admitting  the  principle  of  submitting  to 
arbitration  the  question  of  a  lot  administration  of  manioipal  law  liy  the  executive, 
for  at  some  future  time  it  might  bring  upon  this  country  a  aerions  liability.  It  wonld 
be  lu  the  memory  of  honorable  membera  that  some  years  boo  the  Anstrian  govemmeDt 
called  our  attention  to  the  fact  that  an  extensive  fabrication  of  HanpfBrian  notes  waa 
going  on  iu  this  country.  The  English  government  took  Botlno  apon  the  matter,  but 
too  late,  and  the  notes  went  forth  and  were  employed-for  the  putposes  of  the  Hnng^ 
rian  rebellion.  Now,  on  the  noble  lord's  principle,  we  might  have  been  held  reepcKisi' 
ble  for  the  injury  sustained  by  Austria  thtongh  that  robeirion.  Whether  the  principle 
was  right  or  wrong  be  would  not  say,  but  it  was  a  perfectly  new  one  in  international 
law,  and  might  involve  disagreeable  consequences  on  some  future  occasion.  Within 
the  last  few  months  he  had  met  a  great  number  of  Americans,  and  they  seemed  ani- 
mated with  a  good  feeling  towards  England ;  but  he  bad  fonod  that  though  perfectly 
Teaaonable  and  moderate  on  every  other  subject,  they  beoBineTery  excited  the  moment  the 
Alabama  claims  wer«  mentioaed.  This  indicat«s  a  deep-seated  feeling  of  injnatioe,  the 
eiia^nce  of  which  was  much  to  be  deploi«d,  and  heoould  not  but  tbinkUiat  If  a  little 
time  were  allowed  for  feelings  of  irritation  to  subside,  negotiations  might  be  reanmed 
in  a  calm  spirit.  Shoald  they  be  reenmed,  he  would  offer  n  snggestlon  to  tlie  noble 
lord  with  resneot  to  the  choice  of  a  negotiator.  He  should  not  recommend  any  ooUe 
lord,  for  be  did  not  believe  the  Americans  were  suoh  snobs  and  Buukies  as  tbey  wem 
sometimes  sapnoaed  to  be ;  indeed,  he  was  sure  they  were  not  one-tqnth  part  so  gaUtj 
aa  ouiselves.  There  was  one  man  who,  he  thought,  was  especialty  suited  to  t^  poet — 
a  man  whose  name  was  a  household  word  throughout  the  United  Statu,  as  »  stMineli 
friend  of  that  country — he  referred  t«  the  hoDorable  member  for  Birmingham,  (Hr.  JcAn 
Bright.)  [A  laugh,]  The  honorable  gentleman  who  langhed  could  not  have  properly 
eonsldra^  the  question,  for  what  was  the  object  to  be  sought  in  selecting  a  negotiator  1 
Was  it  not  that  the  negotiations  might  arrive  at  a  speedy  and  aQcoessfiil  tenniuationT 
Well,  wbo  was  so  like^  to  bring  that  about — who  was  so  likely  to  tyinoillate  our  oppo- 
nents as  the  honorable  member  for  Birmingham  t  The  snggestion  might  not  find  fkrot 
with  some  honorable  gentlemen  on  the  opposite  bench,  but  he  believed  It  would  find 
great  favor  in  the  countiy.  The  appointment  of  one  who  had  al'vays  shown  a  fiieiidly 
spirit  towards  the  Uuite<l  States  would  go  far  to  remove  the  feeling  of  iqjustioe  under 
which  the  Americans  now  labored,  and  he  wonld  be  able,  if  any  man  were,  to  carry  the 
negotiations  to  a  satisfactory  termination. 

Mr.  J.  Stuakt  Mill.  I  think,  sir,  tliat  no  one  can  have  listened  to  this  debate  with- 
out being  ready  to  admit  that  it  has  elicited  statements  of  a  singularly  gratifying  and 
■atiafttOtory  nature,  and  it  might  have  been  hoped  that  we  were  anproaohlng  to  a.very 
great  degree  of  unanimity  upon  the  essentials  of  the  qnestion,  had  it  not  l*een  for  the 
two  speeohea  of  the  honorable  gentlemen  who  have  Just  preceded  me,  and  who  have 
revived  points  of  international  law  in  connection  with  this  dispute  in  a  manner  that 
wonld  almost  lead  one  to  suppose  tbey  had  not  read  very  attentively  the  discussions 
which  have  previously  taken  place  on  the  snbjoot.  I  say  this  with  the  more  regret, 
because  no  fault  can  be  found  with  the  tone  or  feeling  of  either  of  those  honorable  gen- 
tlemen; and  in  thecaseof  the  honorable  gentleman  opposite,  (Mr.  Sandford,)  an  unount 
of  good  feeling  towards  Amecioa  has  been  displayed  which  may,  perhaps,  surprise  some 
who  sit  on  this  side  of  the  House,  bat  which  doiie  not  surprise  me.    It  seems  to  mo  that, 

which  has  been  tie  funrtaraental  and  grand  ^  ..  .  _  . 

I  allude  to  the  broad  distinction  which  writers  on  international  law  n 
trade  in  contraband  of  war,  and  the  use  of  a  neutral  country  as  a  base  of  military  aud 
naval  operations.  It  is  true,  and  has  not  been  deaied,  that  a  ship  of  war  might  be 
exported  from  England  to  one  of  two  belligerents  with  no  more  objection  or  violaticHi 
(rf  international  law  than  there  would  be  in  the  case  of  exporting  niilit.ary  stores ;  hnt 
in  that  case  there  tvas  this  condition,  that  the  ship  onght  to  ko  direct  to  the  port  of 
the  belllgereut  for  whom  she  is  intended,  without  any  iDtermeaiate  hostile  operations, 
and  thence  might  go  forth  to  carry  devastation  and  destruction  among  the  ships  and 
commerce  of  the  other  belligerent.  But  what  has  been  done  in  the  case  of  the  Ala- 
bama was  very  different  frotn  this.    An  emissary  was  neat  by  the  CoDfedeiate  St«t«a 
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to  mftke  aRaageinenta  for  the  flttiDg  ont  ia  tlila  ooontry  of  a  nnvti  expedition  to  levy 
nor  MkinM,  the  eommeree  of  the  North.  The  honorable  and  learned  member  for  Dun- 
dalk  (Sir  George  Bowy ei)  appeared  to  thlalc  that  that  would  be  fiair  if  both  partiee 
were  allowed  to  be  equally  benefited;  bat  practically  both  parties  never  can  be  eqnally 
beoetited,  for,  althoagh  the  liberty  may  oetcnsibly  be  the  same  to  each,  the 
fact  generally  is  that  only  one  party  needs  it,  and  is  benefited,  while  the  other  is 
not  boueGted.  Again,  if  a  nentra]  country  aUowB  its  territory  to  be  mad%  the  basis 
from  which  a  hoetile  expedition  can  be  fitted  out,  it  pemite  this  to  be  done  in  a 
place  which  the  oppoeite  party  is  not  permitted  to  go  to  for  the  purpose  of  obstmctin^ 
the  operations.  Buppoee  the  Alabama  had  been  fitted  ont  in  a  coQiMerst«  port,  it 
wonld  have  been  in  the  power  of  the  North,  on  receiving  intelligenoe  of  this  beinff  the 
case,  to  have  cnt  thi-  vessel  ont  of  the  harbor,  or  intercepted  its  departure,  or  to  liave 
bombarded  and  destroyed  the  dockyard  in  which  it  woe  under  conBtraotion.  Bnt  they 
oonld  not  do  that  in  a  neutral  country,  and  consequently  such  a  coantry,  in  p«nnitttng 
such  a  proceeding,  would  voluntarily  have  committed  a  breach  of  neutrality,  by  giTioK 
the  benefit  of  its  protection  to  a  portion  of  the  naval  force  of  one  beUigerent  againn 
the  other.  As  to  the  question  whether  this  country  can  be  required  by  a  foreien 
country  to  enforce  its  own  municipal  laws,  the  honorable  member  for  Maldon  (lu. 
SoDdford)  hus  gone  so  iar  as  to  attach  blame  t«  the  noble  lord  the  secretary  for  foreign 
affairs  for  allowing  that  question  t«  be  referred  to  an  arbitrator.  But  I  apprehend  toe 
noble  lord  has  assented  to  nothing  of  the  kind.  The  qnestion  is  not  whetner  we  hftve 
permitted  a  violation  of  onr  maoicipol  law,  with  which  foreign  countries  hare  nothing 
to  do ;  the  qnestion  is,  whether  foreign  countries  have  a  right  to  require  of  us  the  ful- 
fillment of  our  international  duties  f  It  Iscn  the  ground  of  international  duty,  and  on 
that  ground  only,  that  they  can  bring  any  complaint  against  us.  The  qnestion  is 
simply  this :  are  we  boand  by  international  law  to  prevent  certain  things  from  being 
done,  and  being  so  bound,  did  we  do  all  we  could  to  ^IfiU  that  dntyf  It  may  have 
been  that  wo  were  under  obligations  to  make  fresh  monioipal  laws  if  tliose  in  existence 
were  not  lufflcient  to  enable  us  to  fhlflll  our  intematloual  duties.  WithAit  going  any 
fiirther  into  this  question  of  international  law,  I  congratnlate  the  Hnnse  and  the 
country  on  the  fact,  now  so  obvious,  that  the  point  at  issue  is  an  extremely  small  one. 
But  if  a  very  small  point  prevent*  liie  settlement  of  a  very  great  onestion,  the  amaller 
thatpointtnegreatertbereasonforlomeiitatioii,  and  possibly  for  blame.  I  do  not  think 
there  is  much  room  in  the  present  case  for  blame  in  any  quarter,  becanae  this  discus- 
sion, ae  well  as  the  correHpoiidence — and  especially  this  diBcussion— has  brongbt  cut 
evidence  that  the  two  parties  to  the  correspondence  have  not  thoroughly  nnderstood 
one  another.  The  noble  loid  (Lord  Stanley)  has  not  thoroughly  understood  what  the 
United  States  demanded ;  and,  on  the  other  hand,  the  United  States  government  has 
not  thorongly  what  the  noble  lord  refhsed,  I  apprehend  that  the  United  States  bare 
never  demanded  that  the  questtou,  whetfaevwe  were  premature  In  recognizing  the  bel- 
ligerent rights  of  the  confederates,  should  be  referred  to  the  arbitrator.  I  do  not  thluk 
they  have  ever  claimed  that,  or  poaeibly  could  claim  it,  because  they  have  never  main- 
tained that  our  reco^ition,  even  if  premature,  was  a  violation  of  international  law. 
I  have  seen  it  admitted  again  and  again  in  strongly- written  statements  of  American 
writers,  and  even,  I. believe,  in  the  writings  of  Ur.  Seward  himself,  that  onr  recogni- 
tion of  belligerent  rights  waa  a  thing  about  the  time  of  which  we  had  by  international 
law  a  right  to  decide  for  ouraelves.  It  was  ur^ed  that  what  wo  did  was  unfriendly, 
piooipitata,  and  even  nnpreoedented  in  its  precipitation ;  bnt  I  am  nut  aware  that  it 
haa  ever  been  contended  that  by  our  act,  nnfriendly,  precipitate,  and  unprecedented 
though  it  might  have  been,  we  committed  any  violation  of  iutemational  law  for  which 
we  owed  them  reparation.  It  has  been  observed  by  my  honorable  friend  the  member 
for  BeOOing  (Mr.  Shaw-Lefevre)  in  his  very  able  and  oonclusire  speeoh,  and  it  has  also 
been  repeated  in  the  very  valuable  remarks  of  my  honorable  (riend  the  member  for 
Bradford,  (Mr.  W.  E.  Forster,)  that  what  the  Americans  claim  is  that  they  should  be 
allowed  to  use  this  early  recognition  as  an  orenment  (o  convinoo  the  arbitrator  that 
the  depredations  of  the  Alabama  would  probably  not  have  taken  place  at  all,  or  not  to 
so  great  an  extent,  if  it  had  not  been  for  this  nnmendly  act  on  onr  part.  They  contend 
that  inasmuch  as  they  have  a  right  to  reparation  on  different  grounds,  they  have  a 
right  to  show  that  this  conduct  on  our  part  has  made  the  evil  worse  than  what  it  wonld 
otherwise  have  been.  Whether  this  wonld  beagoodargument  ornot  I  willnotsay;  bnt 
if  it  is  a  relevant  one,  they  ought  to  be  allowed  to  use  it ;  and,  if  it  is  not  relevant,  why 
ihonld  you  stipulate  for  its  exclnsionT  If  you  ore  to  stipulate  for  the  ezclnmon  of  every 
frivolous  or  irrelevant  argument,  1  fear  that  you  will  have  a  vary  long  list  of  snob  stim- 
ulations. Sorely,  any  0[>e  who  is  competent  to  arbitrate  between  two  great  states  is 
competent  to  decide  also  what  are  relevant  and  what  are  frivolons  arguments.  I  cannot 
help  thinking  that  no  impartial  person  would  have  any  difficulty  in  allowing  either 
side  frill  liberty  to  introduce  what  argument  it  pleased,  and  that  wo  might  safely  allow 
him  to  listen  to  this  or  to  anything  else  that  might  be  nrged  in  aggravation  of  the 
claims  against  us  for  damages.  Would  it  be  worth  while  to  exclude  one  fallacioos 
argumeat  when  we  oaoDot  exdnde  all  t    We  must  leave  some  latitude,  limited  only  by 
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the  check  which  the  fcooA  sense  and  forbeaninoe  of  the  diepntAiita  on  either  side  wonld 
impose  npan  them.  The  United  Btates  might  stipnlate  <m  their  part  that  we  shonld 
Doi  nee  iirelevaiit  arguments,  but  the;  haTe  not  done  bo.  This,  howeTer,  is  only  » 
part  of  the  case ;  and,  perbapK,  I  should  not  have  ri«eii  if  I  hat)  not  wiihed  to  say  how 
cordially  I  wplcome  those  hints  which  have  been  thrown  out  by  the  noble  lord,  (Lord 
Stanley,)  and  the  obeervations  which  have  been  made  by  my  honorable  Mend  (Sir.  W. 
E.  Fomt^r)'  as  to  the  poesibitity  of  oar  settltag  this  question  in  some  other  way  than  by 
arbitration.  Indeed  I  do  not  very  cleiU'ly  see  what  arbitration  is  specially  required  for. 
The  case  is  this :  I  believe  there  are  few  in  this  country  now,  and,  bnt  for  the  last  two 
speakers,  I  mij^ht  have  said  I  should  hope  there  were  none  in  this  Honse,  whatever 
might  have  been  the  case  formerly,  who  were  disposed  to  deny  that  wa  owed  repant- 
tion  of  some  sort,  or  in  soma  degree,  to  the  United  States;  it  is  quite  clear  that  the 
noble  lord  thinks  so,  and,  therefore,  this  is  not  a  case  where  we  want  arbitration.  If 
we  owe  anything  we  must  pay  it ;  and  what  we  want  is  some  one  to  say,  not  whether 
we  ought  to  pay,  bnt  liow  mnch.  This  would  be  best  decided,  not  by  an  arbltnttor. 
bat  by  a  mixed  commission.  The  principal  duty  which  this  mixed  coiumission  wonld 
have  to  discharf^  would  t>e  to  investigate  each  particular  claim,  and  to  say  what  might 


of  the  Unit^  States  had  received  i^m  this  act  of  negligence  on  onr  part  in  letting  tbe 
Alabama  leave  onr  ports.  I  cannot  but  think  that  there  ia  agreatinoreaseof  good  and 
friendly  feeling  on  both  sides.    The  noble  lord  admits  that  the  Americans  ar- — *- 


«  reasonable  views,  and,  witli  the  great  change  of  opinion  whioh  has  taken  place  in 
tniH  country,  I  venture  to  think  that  there  are  now  few  people  who  do  not  believe  that 
the  arbitrator  would  decide  against  us,  and  that  it  would  be  extremely  for  the  interests  of 
tiie  country  that  he  should  so  decide.  In  this  state  of  things,  if  some  person — I  will  not 
say  my  honorable  friend  the  member  for  Birmingham,  (Mi.  Bright,)  bnt  if  any  peraon, 
not  unacceptable  to  the  Americans,  were  sent  to  them  and  negotiations  reopened;  if 
those  negotiltions  began  with  an  admission  that  we  owed  them  reparation,  and  that 
the  objeet  was  merely  to  ascertain  what  was  the  amount  that  was  reasonably  dne  from 
us,  I  cannot  believe  that  there  wonld  be  any  serious  difSculty  in  arriving  at  a  settle- 
ment without  f(oiug  beyond  the  two  dispntants.  I  most  earnestly  hope  that  something 
of  this  sort  was  intended  in  the  hint  which  Mr.  Seward  has  thrown  ont.  It  is,  beaidM, 
not  QDWorthy  of  consideration  that  the  grand  point  is  the  settlement  of  what  is  to  be 
henceforth  the  law  of  nations ;  and  that  qneation  ia  settled,  so  far  as  we  are  concerned, 
the  moment  we  admit  that  reparation  is  due  from  us.  If  we  admit  that  we  owe  repara- 
tion for  the  depredations  which  the  Alabama,  without  any  bod  intention  on  onr  part, 
was  enabled  to  commit,  then  I  apprehend  that  a  question  of  international  law,  which 
was  mncb  disputed,  and  which  may  again  be  the  subject  of  qnarrel,  will,  so  tu  as  this 
country  and  the  United  States  are  concerned,  be  forever  settled. 

Mr.  Gladstone.  Sir,  the  observations  which  I  have  to  make  are  very  fen,  and  they 
will  be  strictly  confined  to  the  point  before  the  House.  I  cannot,  however,  allow  the 
debate  to  close  withoat  expresslnK  ray  obligations  to  my  honorable  Mend  the  meuber 
for  Reading  (Mr,  Shaw-Lefevre)  rar  the  very  temperate  and  able  manner  in  which  he 
brought  this  subject  before  the  House.  I  am  bonnd.  also,  to  express  my  obligations  to 
the  noble  lord,  the  secretary  of  state  for  foreifm  afi'airs,  on  account  of  the  stateaent 
which  he  made,  and  the  spirit  to  which  the  wtiole  of  that  statement  was  conceived. 
That  was  a  speech  of  the  most  thorough  equity,  both  to  those  who  preceded  him  in  oQlc«, 
and  to  those  with  whom  he  hse  come  in  contact  during  these  very  ditflcuU  negotations. 
In  referring  to  the  proceedings  of  Earl  Snssell  he  fairly  stated  the  difference  made  by 
time  and  circumstances  in  the  nature  of  the  very  same  proposal  and  in  the  way  A 
handling  it,  when  it  proceeds  from  the  very  same  parties.  Bearing  that  in  \)aiad,  I 
think  I  may  admit  that  the  noble  lord,  when  he  determined  to  make  his  proposal  Rir 
arbitration,  exercised  a  wise  discretion,  and,  witbont  in  any  degree  compromising  tbe 
honor  of  this  country,  took  a  step  that  was  likely  to  lead  to  the  tarmiuatiou  of  a  difB- 
onlty  of  a  very  serious  character.  I  listened  with  great  respect  to  the  speech  of  my 
honorable  friend  who  has  just  sat  down,  and  there  was  one  very  material  portion  of  that 
speech  in  which  I  concur.  I  am  not  able  to  nnderstiuid  from  tbe  papers  before  the  Honae 
on  what  precise  point  it  was  that  the  negotations  came  to  a  close.  My  honorable  Mend, 
however,  pot  his  construction  npon  the  expressions  used  by  Mr.  Seward  in  declining  to 
waive  his  title  to  bring  a  certain  question  before  the  arbitrator.  That  construction  is 
entirely  different  from  the  consCniution  of  the  noble  lord.  I  must  own  that  in  reading 
these  papers — having  no  other  sources  of  information  open  to  me  than  those  which  are 


open  to  my  honorable  friend — I  am  not  able  to  decide  what  was  really  the  a 

Mr.  Seward,  and  in  what  manner  he  intended  to  treat  the  question  of  belligereui  ngnis 

when  it  should  come  before  the  arbitrator.     If  he  intended  to  obtain  the  Judgment  of 


the  arbitrator  upon  tbe  question  whether  we  were  justified  in  our  recDgnitiou  at  the 
belligerent  rights  of  the  South,  then  that  is  one  aspect  of  tbe  case.  Bnt  if  Mr.  Seward 
intended  to  treat  it  as  a  matter  of  collateral  illustration,  and  to  show  ioctdentaUy  the 
niiscliief  which  reaolted  to  the  United  States  as  a  consequence  of  that  act,  or  tc    '  — 
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that  we  vers  not  snffloieDtl;  dive  to  o 
amame  quite  %  diffeieot  ft«pect.    I  owi 

lord  b&d  been  to  leave  as  without  any  prospect  of  tbo  practical  rcHiimptioi 
negotiations,  I  Bbonld  bave  regarded  with  very  great  pala  and  regret  what  appears  to 
me  to  be  aa  ambigaity  quit«  be;oDd  any  power  of  Holutioa  by  us.  My  honorable 
friend  nbo  has  jnat  sat  donn  may  be  right  in  the  ooaBtmction  nbioh  be  puts  npon  the 
words  of  Mr.  Beward.  If  we  look  narrowly  at  the  words  of  Mr.  Seward  in  bis  letter 
of  the  29tb  of  November,  1667,  we  find  that  all  he  refases  is  to  waive  by  a  preliminary 
admistdoD  bis  title  to  contend  before  the  arbitrator  that  the  Qaeen'H  proclamation  was 
not  Justified.  I  think  I  may  prooeed  with  safety  so  far  as  to  congratulate  the  noble 
lord  on  the  effect  whioh  he  evidently  had  prod  need  on  the  mind  of  Mr.  Seward  between 
the  date  at  which  Mr.  Seward  first  proposed  to  refer  tJie  whole  controversy  as  it  origi- 
nally stood  in  the  papers,  and  the  date  at  which  he  made  the  comparatively  limited 
claim  that  beshonld  not  be  required  by  a  preliminary  admission  to  waive  his  contention 
before  the  arbitrator  that  the  matter  of  the  Queen  s  proclamation  is  relsvant  tn  the 
main  issue.  I  am  bontid,  however,  to  say  that  in  one  opinion  expressed  by  my  honor- 
able friend  who  has  just  spoken  I  am  not  able  to  concur,  and  I  notice  it  simply  because 
it  is  uot  desirable  that  a  misunderataudinK  sbonld  exist  on  a  point  of  fact.  I  tinder- 
stood  my  boQcirable  fHend  to  say  that  he  thought  there  were  no,  or  at  least  but  few, 
members  of  this  House  who  would  hesitate  to  admit  that  reparation,  in  souie  form  or 
other,  is  due  from  as  to  tbo  United  States  in  the  matter  of  the  Alabama,  aod.he  treated 
the  speech  of  ihe  noble  lord  as  having  conveyed  on  the  part  of  the  noble  lord  the 
admiseioQ  that,  although  we  might  go  before  the  arbitrator,  it  wontd  be  witb  the 
expectation  tiat  the  arbitration  would  be  against  us,  I  confess,  sir,  that,  whether 
rightly  or  wronglv,  I  did  not  so  understand  the  speech  of  the  noble  lord.  But,  whether 
I  un<fer8tood  rightly  or  wrongly  the  noble  lord's  speech,  I  must  frankly  own  that, 
although  I  shall  be  thoroughly  satisfied  if  this  question  can  be  brought  before  the 
judgment  of  a  tribunal  more  impartial  than  onr  own,  yet  I  certainly  am  not  prepared 
to  make  the  admission  which  my  honorable  friend  thinks  will  universally  and  without 
question  be  made — ttiat  reparation  is  due  from  us  to  America  in  the  mattor  of  the 
Alabama.  The  question  of  whether  any  what  may  fairly  be  called  lachei  can  be  charged 
against  us  in  the  case  I  take  to  he  tiie  verv  question  which  is  to  be  referred.  But, 
undoubtedly,  if  we  are  all  of  opinion,  or  if  the  great  m^ority  of  us  are  of  opin- 
ion, that  the  arhitrfttor  is  to  decide  against  us,  the  meaning  of  that  is  that  we  are 
of  opinion  we  bave  committed  an  international  wrong;  ana  if  we  have  committ«d 
such  a  wroDg,  then  we  ought  not  to  go  before  the  arbitrator  at  all  but  we  should  by 
our  own  voto  and  by  our  own  action  tender  reparation.  1  do  not  at  all  wonder  that 
the  government  of  the  United  States  should  feet  that  they  have  ground  for  complaint 
in  the  case  of  the  Alabama.  Butj  on  the  other  hand,  I  confess  it  appears  to  me  that 
when  we  go  before  an  arbitrator,  if  we  do  go  before  him,  we  may  do  so  with  a  perfectly 
good  and  clear  conscience,  prepared  to  contend  that  if  any  failure  or  miscarriage  has 
occurred — and  some  failure  or  miscarriage  did  occur — it  wai,  d  failure  or  miscarriage  of 
such  a  nature  as  is  necessarily  Incidental  to  all  ndmlnlBtration  of  laws  by  human  bauds, 


and  that  we  may  very  &irly  and  with  perfect  honor  abide  the  issue,  whatever  it  may 
*"  ~      *  confess,  also,  that  I  am  afraid,  if  1  rightly  understood  my  honorable  friend,  that 
fi  rather  sanguine  in  his  assumption  that  by  admitting  the  claim  of  the  United 


M  compensation  for  the  damage  infiicted  by  the  Alabama  we  should  ipiofaett) 

secure  the  settlement  of  these  difficult  and  controverted  questions  of  international  law 
for  the  future.  1  own  it  seems  to  me  that  if  any  such  general  settlement  is  to  be  had 
In  the  first  place  it  cannot  be  had  through  tbo  mere  reference  of  any  disputed  question 
arising  between  Enjjland  and  the  United  States,  and  confined  to  them  alone.  A  great 
question  of  international  law  no  authority  can  enfiico  to  rule  without  the  concurrence 
of  all  the  powers,  or,  at  any  rate,  all  the  principal,  and  especially  all  the  important 
maritime  powers  of  tbo  world.  Therefore  J  think  we  must  be  very  careful  lest  we 
should  assume  the  mattor  whieb  is  in  the  hands  of  the  noble  lord  to  be  one  admitting 
of  easier  settlement  thanit  will  really  be  found  to  be.  What  is  in  tmth  the  constriiction 
to  be  put  upon  these  letters  is  a  matter  which  we  could  not  now  critically  paraue, 
even  had  we  less  confidence  in  the  Judgment  and  the  intentions  iif  the  noble  lord  than 
I  am  happy  to  admit  is  the  cose.  ThiH,  at  least,  I  think  I  am  perfectly  safe  in  saying 
that  we  were  all  glad  to  bear  the  closing  sentences  of  the  noble  lord's  speech.  From 
those  closing  sentences  I  infer  that  although  this  correspondence  may  have  dronped  in 
the  special  and  particular  form  in  which  it  appears  before  us,  ^A  the  tHendly  and 
amicable  prosecution  of  the  question  bos  not  dropped  at  all,  and'  that  t^re  ie  now  in 
the  hands  of  her  M^eaty's  government  a  communication  from  the  govemmtul  of  the 
United  States,  which  communication  is  likely  to  be  developed  an<l  pass  into  its  farther 
stages,  and  which  will  l>e,  or,  at  least,  may  be.  effectual,  aa  far  its  we  can  Judge  from 
the  manner  in  which  it  has  been  beguu^  for  the  settlement  of;  this  question,  ^ir,  if 
that  is  so,  I  can  only  say  I  think  that  while  on  the  one  hand  WA  have  every  reason  to 


believe  that  the  honor  and  the  intereste  of  this  country  will  be  jaafe  in  the  keeping  of 
"  [wrfDctlyaesivrcd  that  Ihere  will! 


the  noble  lord,  the  noble  lord  on  his  part  may  reet  perfectly  aesivred  that  Uiere  will! 


Yc 
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in  erery  part  of  thfi  House,  u  well  u  among  every  claw  of  the  people,  ft  diBpoaitioa 
to  strenrthen  Ub  bniida  oa  for  oa  may  be  in  oar  power,  and  to  encourage  him  in  the 
proAeeutton  of  a  diflioult,  an  aidnooo,  yet  a  most  honorable  task — namely,  that  of  bring- 
ing to  an  amicable  conclnslon  a  oontroveny  which,  if  unfortonately  it  took  an 
mifBTOiable  tnrn,  woold  lead  to  oonneqnencea  too  diMatrons  to  be  dwelt  apoQ  for  a 
nuunent     I  oan  therofure  with  aatia&ctioD  only  repeat  the  acknowledgment  t     " 
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SPEECH  or  THE  HON.  CHAEtES  anMNEB,  OF  MASSACHtJ- 
SETIS,  DELIVERED  IN  EXECUTIVE   SESSION  OP  THE 
UNITED  STATES  SENATE,  APRIL  13,  1869,  ON  THE 
OCCASION  OF  THE  REJECTION  BT  THAT  BODY 
OF  THE  JOHNSON-CLARENDON  CONVEN- 
TION FOR  THE  SETTLEMENT  OF  ALL 
OUTSTANDING  CLAIMS  BETWEEN 
THE   UNITED   STATES  AND 
GREAT  BRITAIN.* 
(From  the  Appendix  to  tlie  CongreaalaiuU  Globe,  firrt  wmIoo,  (orty-flnt  Cosgrcu,  pagn  31-96.] 
In  Executivx  Bbsbiom  of  thb  Senate  April  13, 1869> 

ON  THB  JOHNSON-CI^BENDOK  TRKATT  FOB  THK  BETTLEMENT  OF  CLUUS. 

lli^uneHon o/  tfereog  rttttmtd  bg  order  <if  l\e  Senate.'] 

Ml.  SuHNEB.  Mr.  Pretidont,  a  report  leoommending  QmI  the  Senate  do  not  adriM 
and  ooDteut  to  a  treat;  with  a  foreign  power,  duly  signed  by  the  plenipotentiary  of 
the  nation,  is  of  rare  ocoarreuoe.  TieatieB  are  olliea  repurt«d  with  amendmenta,  aad 
Bometines  without  an;  recommendation ;  but  1  do  not  recall  an  ioatsnce,  since  1  came 
into  the  Senate,  where  Boah  a  treaty  has  beau  reported  with  the  reoomioenitalion 
which  is  now  under  consideration.  The  character  of  the  treat;  seemed  to  Justil;  the 
exceptional  repvt.  The  committee  did  not  heaitate  in  the  conolnsion  that  the  treaty 
onuht  to  be  rt^ected,  and  the;  haTO  said  so. 

I  do  not  disgaiae  the  importance  of  this  act ;  hut  I  believe  that  in  the  intereat  of 
poe«e,  which  every  one  should  have  at  heart,  the  treaty  most  be  njected.  A  treat; 
which,  iuetead  of  removing  au  existing  grievance,  leaves  it  for  heart-bnming  and 
rancor,  cannot  be  considered  a  settlement  of  pending  questions  between  two  nations. 
It  ma;  seem  to  settle  them,  but  doee  not.  It  Is  nothing  but  a  snare.  And  such  is  the 
eharacterof  the  treaty  now  before  ns.  The  maaaive  grievance  under  which  onr  country 
suffered  for  yeare  is  left  nutoQohed ;  the  painful  sense  of  wrong  planted  in  the  national 
heart  is  allowed  to  remain.  For  all  this  there  is  not  one  word  of  regret  or  even  of 
raooguition;  nor  is  there  any  semblance  of  compensation.  It  cannot  be  lor  the  interest 
of  either  part;  that  such  a  treaty  shonld  be  ratified.  It  caonot  promote  the  interest 
of  the  United  States,  for  we  naturally  seek  Justice  as  the  foundation  of  a  good  under- 
standing with  Qreat  Britain ;  nor  can  it  promote  the  Interest  of  Qreat  Britain,  which 
most  also  seek  a  real  settlement  of  all  pending  questions.  Surely,  I  do  not  err  when  I 
say  that  a  wise  statesmanship,  whether  on  our  aide  or  on  the  ether  side,  must  apply 
itself  to  find  the  real  root  of  evil,  and  then,  with  conrage  tempered  by  candor  ana 
moderation,  see  that  it  is  extirpated.  This  is  for  the  interest  of  both  parties,  and 
anything  short  of  it  is  a  failure.  It  is  sufficient  to  say  that  the  present  treat;  does  no 
such  thing,  and  that  whatever  may  have  been  the  disposition  of  the  negotiators,  the 
real  root  of  evil  remains  untouched  in  all  its  origiiiAl  sbength. 

I  make  these  remarks  merely  to  characterize  Uie  treaty  and  prepare  the  way  for  ita 
Mmsiileration. 

TBE  FENDINQ  TREATT, 


•  Conmieeted  on  bv  Hi.  Ihamtoa  la  Me  dlapstcb  to  tbe  Eul  of  Clwsndim  April  19,  IMS,  (Me  vol. 

n,  p.  783.)  .  --  , 


720   .  CLAIMS  AOAIKST  OBEAT  BBITAIH. 

it  ihows  a  h«ste  which  Bads  fen  precedeDta  in  diplomacj,  bnt  whieb  is  explained  b^ 
the  aniietv  to  mwli  a  conclusion  before  the  advent  of  a  new  aduinietnition.  llr. 
Seward  and  Ur.  Reverdv  JobniioD  both  unite  In  this  unprecedented  activitjp,  nsinK  the 
Atlantic  cablo  freely.  I  should  not  object  to  haste  or  to  the  freest  use  of  the  cable,  if 
the  result  ivers  such  oa  could  be  approved  ;  but,  cousidering  the  character  of  the  tisiu- 
action,  aud  how  completely  the  treaty  conceals  the  main  cause  of  offense,  it  seenu  aa 
if  the  honorable  negotiators  were  engaged  in  huddliug  aomethiug  out  of  sight. 

The  treaty  baa  for  its  model  Che  cluiius  couventiou  of  1853.  To  take  anch  a  oonvea- 
tion  ae  a  model  was  a  stnmife  mistake.  This  convention  was  for  the  settlement  of 
outstanding  claims  of  American  citizens  on  Great  Britain,  and  of  British  subjecta  on 
the  Uuileil  States,  which  bad  ariaeu  since  the  treaty  of  Ghent  in  1815.  It  couoenteid 
individuals  only  and  not  the  nation.  It  waa  not  in  any  reapeot  political ;  noi  was  it 
t4>  remove  any  acnse  of  national  wrong.  To  take  sncb  a  convention  aa  the  model  for 
a  treaty  which  waa  to  determine  a  national  grievance  of  tranacendent  importance  in 
the  relations  of  two  couutries  marked  on  the  threshold  an  insensibility  to  the  tme 
nature  of  the  difference  to  be  setteld.    At  once  it  belittled  the  work  to  be  done. 

An  inspection  of  the  treaty  shows  how  from  beginning  to  end  it  is  merely  for  the 
settlement  of  individual  claims  on  both  aides,  pntting  both  bat«hea  on  an  equality — 
so  that  the  snlTerura  by  the  misconduct  of  Euglaud  may  be  counterbalanced  by  British 
blockade-runners.  It  opens  with  a  preanible,  which,  instead  of  announcing  the  unpre- 
cedented question  between  the  two  couotries,  simply  refers  to  individual  c&ms  which 
have  ariaeii  since  1853 — which  waa  the  last  time  of  settlement — some  of  wliich  are 
still  pending  aud  remain  unsettled.  Who  would  believe  that,  under  these  words  of 
common  place,  waa  concealed  that  nnaeCtled  difference  which  has  already  so  deeply 
stirred  the  American  people,  and  is  destined  until  finally  adjusted  to  occupy  the  atten- 
tion of  the  civilized  world  f  Nothing  here  gives  notice  of  the  real  question.  I  quote 
the  preamble,  as  St  is  the  key-note  to  the  treaty: 

"Whereas  claims  have  at  varioua  times  aince  the  exchange  of  the  ratifieations  of 
the  conveution  between  Great  Britain  and  the  United  Statea  ofiAmerica,  aimed  at 
London  on  the  6th  of  February,  1853,  lieeu  made  upon  the  government  of  her  Bnljuinie 
'  M^jeaty  ou  the  part  of  citizens  of  the  United  States,  and  upon  the  government  of  the 
United  StatoH  on  the  part  of  subjects  of  her  Britannic  M^eety ;  and  whereas  fone  »/ 
$itok  dainu  art  itill  patdiag  and  remain  uiueUIrd,  her  Uuesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the  President  of  the  United  Statea  of 
America,  being  of  opiuion  that  a  speedy  and  equitable  settlement  of  all  such  dtunu 
will  contribute  much  to  the  maititeufmce  of  the  friendly  feelings  which  subsist  between 
the  two  countries,  have  resolved  to  make  arraugementa  for  that  purpose  by  means  of 
a  convention." 

The  provisions  of  the  treaty  are  for  the  trial  of  t^ese  oasee.  A  commisaion  is  cim- 
fltttuted.  which  is  empowered  to  choose  an  arbitrator;  but  in  the  event  of  a  ddlnre  to 
agree,  the  arbitrator  shall  be  determined  "by  lot"  out  of  two  person^ named  by  each 
Bide.  Even  if  tJuH  aleatory  proceeding  were  a  proper  device  in  the  ompirage  of  private 
claims,  it  ia  atrangely  iucousibtent  with  the  solemnity  which  belongs  to  the  present 
qneatjou.  The  moral  sense  is  disturbed  by  such  a  prooeas  at  any  stage  of  the  toial; 
nor  ia  it  satisfied  by  the  subsequent  provision  for  the  selection  of  a  aoveraign  or  head 
of  a  friendly  slate  aa  arbitrator. 

The  treaty  not  merely  makes  no  provision  for  the  determination  of  the  great  qneatton, 
but  it  seems  to  provide  expressly  tnat  it  shall  never  hereafter  be_preaented.  The  petty 
piovisiuu  for  individual  claims,  subject  to  a  set-olf  from  the  individual  clainw  of 
Eoglaud,  so  that  in  the  end  our  country  may  possibly  receive  nothing,  is  the  oonaid-' 
eraCiuu  fur  this  strange  enrrender.  I  burrow  a  t«rm  from  an  English  stateBman  on 
auother  occasioD,  if  I  call  it  a  "  capitulation."  For  the  settlement  of  a  few  individnal 
claims  we  condone  the  original,  fiir-reaching,  and  destfuotive  wrong.  Here  are  the 
plain  words  by  which  this  is  done : 

"The  high  coutractiQE  parties  engage  to  consider  the  resnltof  (he  prooeedinga  of 
this  commusinn  aa  a  full  and  final  settlement  of  every  claim  npon  either  government 
aiiaing  out  of  any  transaction  of  a  dale  prior  to  the  exchange  of  the  ratiflcationa  ot 
the  present  convention,  and  ftirther  engage  that  every  snch  claim,  whether  or  not  tlie 
same  may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid  l)efore  the 
said  cotnniiseion,  shall,  from  and  after  the  conclusion  of  the  proceedings  of  the  sMd 
commiasiuti,  be  considered  and  treated  as  finally  settled  and  baned,  and  tbeuoefortik 
inadmissible." 

All  this  1  qnote  directly  fWim  the  treaty.  It  is  article  five.  The  natjonal  came  ia 
handled  as  nothing  more  than  a  bundle  of  individual  claims,  and  the  resnlt  of  the 
pmceedinga  under  the  proposed  treaty  Is  to  be  a  ''  tnU  and  final  settlement,"  bo  t*  ' 
hereafter  all  c''= — ■■->--■'  <■ .j-.-^  -_..  ^--._^  ..  a„ii ^^,.^  -_j  l j  . 


"shall  be  considered  and  treated  as  finally  settled  and  barred  and 
tnenceionu  luaamissible."  Here  is  no  provision  for  the  real  question,  which,  though 
thrust  oat  of  sight,  or  declared  to  be  "  finally  settled  and  l)UTed,"  according  to  de 
terms  of  the  treaty,  must  return  to  plague  the  two  conntriee.  Whatever  the  treaty 
may  say  in  terms,  there  is  no  settlement  in  fact,  aud  tmlll  this  fs  made  there  will  be  a 
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MMtaatnLeoaoeof  diaeord.    Nor  OHi  it  l>e  IbtKatton  that  tlMM  ia  mo  leoognition  of  the 
«■!•  «f  utematioiial  daty  ^ipliuUe  to  aoah  omm.    Tbia,  too,  is  left  anaeMled. 

Whil«  dtdog  BO  little  f(«  na  the  treat;  makes  ample  proviHioa  fbr  all  known  ohuma 
am  the  BritlBb  tide.  Aa  these  are  ^eluaiTely  "  iadlTldoBl "  the;  aie  completely  eoTend 
^  the  text,  vhleh  hae  no  limitatloua  or  exoeptkitiB.  Alrew^  it  is  aanannaed  in 
b^knd  that  Bveu  those  of  "  oanfedMBte  bMidkoldera  "  are  included.  Ihava  befoi*BW- 
ML  liDglUi  jomtial  which  deeeribea  the  latter  daima  an  foaoded  on  ''  immeiHa  qtun- 
titiea  ot  ootton,  worUi  at  the  time  ol  their  aeiaare  nearly  two  Bhillinga  m  poiiBd,  whioh 
weie  then  ia  t3ait  legal  poMnnion  t4  tboee  boodhotden;"  and  the  aame  authority  addv 
"  thaae  elainu  will  be  bianKfal^  indifferently  with  odiers,  btfoie  the  deaigned  Joins 
•onuiiaian  whraerer  it  abdl  nt."  From  uiother  quarter  I  learn  tlut  theae  M>Dd- 
holdwa  are  "  very  fangnine  of  meoeM  undir  iht  tr*a^  m  tt  ii  lotrded,  aud  eert^n  It  ia 
Ihat  the  loan  went  op  from  0  to  10  as  toon  as  it  was  asoMtoinad  that  the  taeaty  was 
mgned."  1  doabt  if  the  Amerioan  people  are  ready  Jost  now  to  provide  ibr  an;  aooh 
•laims.    That  the;  h>ve  rixon  in  the  market  is  an  argument  against  the  treaty. 

THE  CASE  AOUMBT  RNOLAMD. 

Passing  from  the  treaty,  1  oome  now  to  ooniider  briefly,  but  with  proper  preoision, 
th«  tnie  KTonnd  of  oompuunt;  uid  here  ^ain  wa  shall  see  the  constant  inadequaoy  of 
the  lemeay  now  imdied.  It  i«  with  relnwianoe  that  I  enter  npon  this  statement,  and 
J  do  it  on^  ii  the  msoharge  of  a  dn^  whioh  oannot  be  postponed. 

CloeenpoDthe  ontbreah  of  cHUttODblee,Jiiit  one  month  after  the  bomlMidment  of 
FKt  8iUDt«r,  when  the  rebellion  was  atill  nndeTelmd,  when  tite  national  gOTMnment 
was  beKiDning  those  gigaotia  effbrCs  wbieh  ended  so  trinuiphaotly,  the  eonntty  «•» 
•tactlea  1>t  the  news  unt  the  British  gorunment  had  interrened  bV  k  proelamation, 
whieB  aeoorded  belUseient  rights  to  the  rebels.  At  the  early  date  wtten  thisimadone 
tbe  rebel*  werei  aa  uey  remained  to  the  olose,  without  Hhii»*  on  the  ooean,  withoafr 
priee  oonita  or  other  inbnnals  I6t  the  admlnistntion  of  jnatioe  on  (be  ocean,  wftteiit 
mtfvf  OiQte  comMtkm*  wUA  are  Ih*  tiMntial  pitrtpMitt  lo  ludt » tciiem»ioii  and  yet  the* 
— noiwinn  was  geonnl,  b^g  ^plloalde  to  the  ocean  and  Uwlaad-eo  that  by  British 
4at  they  became  ocean  belU^arsuts  aa  well  ae  land  beUigwents.  In  the  swiftness  oC 
this  bestowal  titeie  was  T«ry  little  «onsidfln(i<ai  for  a  frieodly  power;  nor  doe*  it 
"--'■-^ ' — liry  into  those  mwJi(te«(-|»r«(i#dmton  which  it  must  depend. 


appear  that  tfiwe  was  any  inqni 
Oeean  belligereno^  being  a  "fi 
•vidence  showing  its  «elmal  tail 


a»d  aftcrw^  raecgniied  by  £ari  RnseelL    Bot  no  soofa  evidence  was  addoced;  fbr  ft 
did  not  exist  and  never  baa  existed. 

Too  mach  stress  cannot  be  laid  npon  the  rale  that  belUgereocy  is  a  "fhet"  uid  not 
a  "principle."  It  is  periiap*  the  most  important  contrlbntioa  to  this  discussion,  and 
it*  original  statement,  on  the  oeiiaaion  of  the  Qreek  revolvUoii.  does  honor  to  ita  author, 
nnqnestionably  the  Inighest  gemiua  ever  directed  to  this  subject.  According  to  tiii* 
rnle,  belliserenoy  mnst  m  proved  to  exist;  It  mast  be  shown.  It  cannot  be  inugiDed 
or  djvined  or  invented;  it  mnst  exist  as  a  "ftet"  within  the  knowledge  of  the  world, 
or  at  least  as  a  "fact"  snsccvtiblettf  pnwl  Nor  can  it  be  infoned  on  the  ocean  meicdy 
from  its  existence  on  the  land.  F^m  the  beginning,  wlien  Ood  called  the  dry  land 
eartfa  and  tiie  gathering  of  the  waters  called  he  seas,  the  two  have  been  aaparate,  aud 
the  power  over  one  has  not  necessarily  implied  power  ovor  ti>e  other.  There  ia  a 
domihioQ  of  the  land  and  a  dominion  of  the  ocean.  But,  whatever  power  the  rebels 
peaeesed  on  the  land,  they  were  alway*  without  power  on  the  ooean.  Admitting  that 
ttey  were  belligerents  on  the  land,  tbey  were  never  belligerent*  on  tka  ocean : 


"Tbcoak  I«T>*tlun*,  vhote  hnn  rlbi  ma 
ThelT  clay  enator  the  Tain  titte  take 
Of  lord  dr  tbaa.  aad  orMtiT  ^  war ;" 


these  they  never  possessed.  8ncb  was  thCfact"  thatmust  govern  the  present  qnes- 
tion.  The  mle,  so  simple,  pLain,  and  intelligible,  •*  stated  by  Ur.  Canning,  im  a  dedeive 
toacb-atone  of  the  British  concession,  whiub,  when  brought  to  it,  Ufonndto  be  withont 
snppoTt. 

Unfriendly  in  the  preclpit*ncy  with  whioh  it  wa«  laonched,  this  Eoncwwon  was 
iQOie  unfriendly  in  gnOBtancc  It  was  the  first  atage  in  the  dBpredotiooe  an  onr  com- 
merce- Had  it  not  tieen  made,  no  rebel  ship  could  Lave  been  built  in  England,  Every 
step  iu  her  bniltUuc  wonld  have  been  piracy.  Nor  conlil  any  mmiitiooB  of  war  have 
Iweii  furnished.  Ifot  a  btoclcade-mnner,  laden  with  Buppuea,  could  have  left  the 
Englikh  shores,  except  vnder  a  kindred  penalty.  The  direct  conseqaeitce  of  this  con- 
•wMion  was  to  place  the  rebels  on  an  equality  with  ourselves  in  all  British  market*, 
lether  of  ships  or  monitions  of  war.  A*  these  were  open  to  the  national  government, 
wore  they  open  to  the  reliels.  The  asserted  nentrallty  between  the  two  began  by 
is  tremeiKlous  conceesioD  when  lebele,  at  one  stroke,  were  traotforiaed  not  only  ints 


this  tremeiid 
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In  kttaibDting  to  th»t  bad  prooliuiuttioii  this  peoaliar  inflneuoe,  I  fallow  the  snthM^ 
ity  of  the  law  lords  of  England,  who,  Bocoralag  to  antboutic  report,  aaaoniMiBd 
that  withoDt  it  the  fitting  ont  of  a  ship  Id  EngUad  to  oraise  againat  the  United  States 
would  hare  been  an  act  of  piracy.  This  oouolaaloa  waa  olearly  stated  b;  Lord  Chelma- 
fbnL  ex-«liaocellar,  sneaking  for  hitoeelf  and  othen,  when  be  said :  "  if  the  soathen 
ocmfederacf  had  not  been  recognized  ■«  a  MUg«r«Kt power,  he  agreed  with  hia  aobW  and 
learned  friend  (Lord  Broagbam)  that,  ander  tbeae  olroamataDoea,  ]f  Mty  EngliehniBB 
were  to  fit  out  a  privateer  ftr  the  purpose  of  auieting  the  Southern  States  a^nst  the 
Northern  States,  k»  mntld  Jn  guilt*  oj  ptraoi/."  Thii  oonolUBion  is  only  aocordiog  to  Uie 
jUUloKiee  of  law.  It  is  criminal  for  British  sabjecta  to  forge  bombeor  haud-gtenadea  to 
be  employed  in  the  aasaasiuation  of  a  foreign  Bovereienat  peace  vrith  EnKlaud.asirfau 
Bernard  supplied  from  Englaud  the  missilee  used  Dv  Orsini  agaiiist  tlie  life  of  ths 
French  Emp^r — ali  of  nbich  is  illustrated  by  Lord  Chief  Justice  Campbell,  in  hia 
charge  to  the  Jury  on  tbe  trial  of  Bernard,  and  alfto  by  coo temporaii eons  opinioiiB  of 
Lord  Lyndhnrst,  Lord  Brougham,  Lord  Truro,  and,  a(  an  earlier  day,  by  Lord  Kllsaboro 
in  a  ease  of  libel  ou  the  First  Consul.  That  eic«ileat  aotborlty.  Sir  George  Cornwall 
Lets' is,  gives  a  snmmary  drawn  from  all  these  opinions,  when  be  says:  "The  obligatioB 
incumbent  upon  a  state  of  preventing  her  soil  from  being  used  at  oa  anenal  in  which 
the  means  of  attack  against  a  foreign  government  may  l>e  collected  and  prntared  for 
aoe  Is  wholly  independent  of  tbe  form  and  character  of  that  government.''  (OnExtc*- 
dition,  pMC«75.)  Asererygovernmeut  is  constrained  by  this  rule,  so  every  govemmDat 
Is  entittecr  to  its  safeeuards.  There  can  be  no  reason  why  the  life  of  our  republit^ 
.should  be  lees  sacred  than  the  life  of  an  emperor,  or  should  enjoy  lees  proteotion  from 


British  law.  Tbat  England  became  an  "arsenal"  for  the  rebela  we  know,  bot  thia 
-ooiild  not  have  been  uiiless  the  proclamation  had  prepared  the  way. 

Tbe  only  jnetiflcation  that  Ihave  heard  for  this  extraordinarr  ooncesaiDn,  whioh 
unleashed  upon  onr  country  tbe  furies  of  foreign  war  to  oommingle  with  the  furiea  of 
relwltlon  at  home,  is  that  President  Lincoln  undertook  to  procuim  a  blockada  of  the 
rebel  porta.  By  the  use  of  this  word  "blockade"  the  oonceesion  is  vindioatad.  Had 
I>Te8ident  Lincoln  proclaimed  a  clbtJNf  "^  f-^"  rebel  ports,  there  cuuld  have  been  do  anoh 
concession.  This  is  a  mere  technicality.  Lawyers  miffht  call  it  an  apexjuria;  and  yet 
on  this  sharp  point  England  hangs  her  defense.  It  is  snISoient  tliat  in  a  great  oaae 
.like  the  present  where  tbe  correlative  duties  of  s  friendly  power  are  in  qumkon,  an  aot 
iranght  with  such  portentns  evil  cannot  be  vindicated  on  a  technicality.  In  thia 
debate  there  is  no  room  for  technicality  on  either  side.  We  must  look  at  the  snbotanoe 
and  find  a  reasou  in  nothing  short  of  overruling  »ec«eaity.  War  cannot  be  justified 
merely  on  a  technicality ;  nor  can  the  concession  of  ocean  lielligsrency  to  ndiels  with- 
out a  port  ur  prize  court.  Sncb  a  concession,  like  war  itself,  must  be  at  the  peril  of 
the  nation  making  it. 

The  British  assumption,  l>esides  being  oftensive  from  mere  technicality,  ia  inoonaist- 
ent  with  tbe  proclamation  of  the  President,  taken  as  a  whole,  which,  while  appointing 
a  blocliade,  is  careful  to  reserve  the  rights  of  sovereignty,  thus  putting  foreign  powera 
on  their  guard  against  any  prematareconcessioii.  After  declaring  an  existing  insnrreo- 
tioo  in  certain  States,  and  the  obstruction  of  the  laws  for  the  collection  of  the  revenue,  a* 
tbe  motive  for  action,  tbe  President  invokes  not  only  the  law  of  nations  but  the  "laws 
of  the  United  States,"  and,  in  further  assertion  of  tbe  national  sovereiguty,  declares 
rebel  crnisers  to  be  pirates.  Clearly  tbe  proclamation  must  be  taken  as  a  whole,  and 
its  different  provisions  so  interpreted  as  to  harmooiie  with  each  other.  If  they  cannot 
stand  together,  then  it  is  the  "blockade"  which  must  be  modified  by  the  national 
sovereignty  and  not  the  national  sovereignty  by  tbe  blockade.  Such  should  have  been 
the  interpretation  of  a  friendly  power,  especially  when  it  is  considered  that  there  ar# 
numeroDs  precedents  of  what  the  great  Oermau  authority,  Ueffter,  calls  "  pacific  block- 
ade," or  blockade  without  concession  of  ocean  belligerency,  as  in  the  case  of  France, 
England,  and  Russia  againt  Turkey,  1837:  Fiance  against  Mexico,  1837-'39i  France 
andOreat  Britain  against  the  Argentine  Eepublic,  l338-'48;  Uussia  againat  the  Cir- 
cassians, 1831-'36,  illustrated  by  the  seizure  of  the  Vixen,  so  famous  in  dinlomatio  his- 
tory, (.HaHl^m('e,dsaZ>roitsef^Z)etKifrsdnAnifrM.;  Cases  like  these  led  HeSler  to  lay 
down  the  rule  that  "blockade"  does  not  necessarily  constitute  aitaixof  rvgalar  teor, 
[Droit  Ijiiemalional,  $  113,  131,)  as  was  assumed  by  the  British  proclamation— '- 


.x>the  British  government  against  the  concession  so  rashly  made.    It  wasanaQ- 
sufflcient  warning,  which  this  power  disregarded. 

So  far  as  Is  now  known,  the  whole  case  for  England  ia  made  to  stand  on  the 
use  of  the  word  "blockade"  by  President  Lincoln.  Had  he  used  any  other  word  the 
concession  of  belligerency  would  have  been  withont  Justification,  even  such  as  is  now 
imagined.  It  was  this  word  which,  with  magical  might,  opened  tbe  gates  to  all  tboae 
bountiful  supplies  by  which  hostile  expeditions  were  equipped  against  the  United 
Statee.  It  opened  the  gates  of  war.  Most  appalling  ia  it  to  Uunk  that  one  little  word, 
nnoonscionsly  used  by  a  troetjng  Preaident,  could  be  caught  up  by  a  friendly  power 
and  made  to  play  such  a  part. 
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I  Dwy  add  that  there  is  one  other  word  often' inToked  forapoloffy.  Iti8''iientialit7," 
irhioh,  It  is  taid,  iras  proclaimed  between  two  bellieerentH.  Nothin)^  ooold  be  t&irer, 
always  provided  that  the  "  nentrality  "  proclaimed  did  not  begin  with  a  couc^isioii  to 
one  party,  witboat  whiob  ChiB  part;  wonld  be  powerleea.  Between  two  MtabLished 
BationB,  both  independent,  as  between  Rassia  and  France,  there  may  be  nentraJity ;  foe 
the  two  are  alrendy  equal  in  rights  and  the  proclamation  wonld  be  precisely  eqaal  in 
Ite  operation.  Bnt  where  one  party  is  an  Bstablisbed  nation  and  the  other  is  nothing 
bnt  an  odions  combination  of  rebels,  the  proclamation  is  most  nneqnal  in  operation  ; 
for  it  begins  by  a  solemn  inveetitare  of  rebels  with  all  the  rights  of  war,  paying  to 
tbom,  as  was  once  said  to  the  yoathfiil  knight,  "Rise;  here  is  a  sword;  nse  it."  To 
oall  snob  an  investiture  a  proclamation  of  neutrality  is  a  mianomer.  It  was  a  proclft- 
mation  of  equality  between  the  national  government  on  the  one  aide  and  Tebels  on 
the  other,  and  no  plaosible  word  can  obscure  this  distinctive  character. 

Then  came  the  bnildiog  of  the  pirate  ships  one  after  another.  While  the  Alabama 
was  ttill  in  the  ship-yard  it  became  apparent  that  she  was  intended  for  the  rebels. 
Our  minister  at  Liondon  and  our  consul  at  Liverpool  exerted  themselves  for  her  arrest 
and  detention.  The^  were  put  otf  from  da;  to  day.  On  the  24th  of  July,  1862,  Mr. 
Adama  "completed  bis  evidence,"  accompanied  by  an  opinion  from  the  eminent  barris- 
ter, Mr.  Collier,  afterward  solicitor  general,  de^aring  the  plain  duty  of  tbe  British 
government  to  stop  her.  Instead  of  acting  promptly  by  the  telegraph,  Ave  days  were 
allowed  to  mn  out,  when  at  lost,  too  tanlily,  the  neceaeary  order  was  dispatched. 
Meanwhile  the  pirate  ship  escaped  from  the  port  of  Liverpool  by  a  stratagem,  and  her 
Toyega  b^an  with  music  abd  frolio.  Here  beyond  all  question  was  negligence,  or, 
aocoraing  to  the  language  of  Lord  Brougham  on  another  occaniou,  "crass  negligence," 
making  England  justly  responsible  for  ul  that  ensued. 

The  pirate  ship  fonnd  refuge  in  an  obscure  harbor  of  Wales,  known  as  Uoelfhl  13ay, 
where  she  lay  in  Itritiah  waters  /rom  half  past  (even  o'doclcj).  n.  c/ufjr  S9,  U>  dfroiil  tknt 
^tloelc  a.  «.  Jniy  31,  being  nnward  of  thirty-six  houni,  aua  dnring  this  time  she  was 
•applied  with  men  from  the  British  steam-tug  Hercules,  which  followed  her  from  Livei- 
pool.  These  thirty-six  honrs  were  allowed  to  elapse  without  any  attempt  to  stop  her. 
Here  was  another  stage  of  "  crass  negligence," 

Thus  was  th^  negligence  in  allowing  the  building  to  proceed,  negligence  in  allow- 
ing the  escape  from  Liverpool,  and  negligence  in  alTowing  the  nnal  escape  from  tbe 
Bntjsh  coast.  Lord  Russell,  while  trying  to  vindicate  his  government  and  repelling 
the  complaints  of  tbe  United  Btat«B,  more  than  once  admitted  that  the  escape  of  the 
Alabama  wss  a  "  scandal  and  reproach,"  which  to  my  mind  is  very  like  a  confession, 
language  conld  not  he  stronger.  Surely  sncli  an  set  cannot  be  blameless.  If  damages 
■re  ever  awarded  to  a  friendly  power  for  injuries  received  it  is  diCQcutt  to  see  where 
they  oonld  be  more  sCrennously  claimed  than  in  a  case  which  the  first  minister  of  the 
offending  power  did  not  hesitate  to  characterise  so  strongly. 

The  enlistment  of  the  crew  was  not  less  obnoxious  to  censure  than  the  building  of 
the  ship  and  her  escape.  It  wns  a  part  of  the  transaction.  The  evidence  is  explicit. 
Not  to  oconpy  too  much  time,  I  refer  only  to  the  affidavit  of  William  Passmore,  wbo 
awears  tliat  be  was  engaged  with  the  express  nnderstonding  that  the  ship  was  "to 
fight  for  the  government  of  the  Confederate  States  of  America;"  that  be  joined  her  at 
Laird's  yard  at  Birkenbead,  near  Liverpool,  remaining  there  several  days;  that  he 
found  about  thirty  old  man-of-war's  men  on  board,  among  whom  it  was  "  well  known 
that  she  was  foing  ont  as  a  privateer  for  the  confederate  government  to  fight  under  a 
comioiBsioD  from  Mr.  JefTetson  Davis."  lu  a  list  of  tbe  crew  now  before  me  there  is  a 
large  nnmlier  said  to  be  from  the  "  royal  naval  reserve."  1  might  add  to  this  testimony. 
The  more  the  case  is  examined  the  more  clearly  do  we  discern  th«  character  of  the 
transaction. 

Tbe  dedication  of  the  ship  to  the  rebel  service,  from  the  very  layiug  of  the  keel  and 
the  orRsniiation'  of  her  voyi^,  with  England  as  her  naral  btue,  from  which  she  drew 
"'  '  '  '     '    r  departnre  as  much  a  Aoflile  fxpt^ditioii  as  if  she 


Lo  just  sense  a  commercial  transaction,  but  ai 
The  case  is  aot  yet  complete.  The  Alabama,  whose  building  was  in  defiance  of  law, 
international  and  municipal,  whose  escape  was  "a  scandal  aud  reproach,"  and  whose 
enlistment  of  her  crew  was  a  {It  sequel  to  the  rest,  after  being  supplied  with  an  arma- 
ment and  with  a  rebel  commander,  entered  upon  her  career  of  piracy.  Hark  now  a 
new  stage  of  complicity.  Constantly  tbe  pirate  ship  was  within  reach  of  British  cruis- 
ers, and  from  time  to  time  within  the  shelter  of  British  ports.  For  six  days  nnmolested 
she  enjoyed  the  pleasant  hospitality  of  Kingston,  in  Jamaica,  obtaining  freely  the  coal 
and  other  snpphes  so  necessary  to  ber  vocation.  But  no  British  cmiser,  no  British 
magistrate  ever  arrested  the  offending  ship,  whose  voyage  was  a  contiliuiug  "scandal 
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jnriapnidenra,  ^  Willimm  Bootl,itls  wild  Hiat  tiie  ship  "deponted"  bet  o*igT««l  lun 
«t  the  Qoncliuion  of  her  voytgb,  ao  that  KAerward  ebe  wm  n«i>«lMB.    Bat  ttw  lUm- 


mod  M  long  •«  ri»e  sbIIm  x 


'   ]dMk  with  BD  Indelible  d^e.    No  Bntiah  Moiur  ooold  bUww  her  ta  •t««e« 
port  oould  give  her  shelter  wltlioat  renewing  tbe  oomplleity'  of  En^atid. 
Tbe  Atkbuna  ease  b^ns  with  a  fiitel  oonoeaBion,  bj  whioh  tbe  rebels 


■■eh-of  aegllgflnce  <m  the  part  of  tfte  British  goyemiaeot  U  to  ooiwtitnte  anftjamnoe, 
if  not  eoumVaDoe;  and  then  anin  tbe  case  rcappeani  in  Ae  weletme  aod  boapitali^ 
accorded  by  Britiih  onriaen  and.  by  tbe  msgtatoatea  of  Britidi  porta  to  tbe  pints  akap, 
when  her  eraaion  tima  Btitiah  Juriediotaon  wsa  wrUl  known.  Tbaa  at  tbroe  diffiniBnt 
Bt*f{ce  the  Britiah  Koremtnent  is  oompromieed — first,  in  the  ooneeaiiMi  of  oeeaa  bet- 
ligereno;,  on  whloh  all  depended;  eeoondljr,  In  the  negUgeooe  wbioli  allowed  tke 
endon  of  tbe  ship  in  order  to  enter  upon  the  boatile  ezp^ition  for  wUoh  Aa  W" 


'tide  eraaion,  gare  bar  trelooue  hoapitality  and  snppliee  in  BiHtteh  porta.  Tbna  ber 
depredatlooaandbomin|n,  aiakiBgtheo«ean  blace,  eJl  proceeded  from  Knglaod,  wbiofa 
bj  three  dissent  aotalii^ted  the  ti»ch.  ToEnglaudmint  be  traced  aim  all  tbe  wide- 
«^«*d  oonaaqneneea  wbieb  ennied. 

I  tat»  the  ease  of  tbe  Alabama,  beeanse  it  ie  the  beet  Ifnown,  and  becanae  tbe  build- 
'~  ~  eqaipmeat,  and  eaoape  of  thii  ahip  were  nnder  drcinaetanoee  meet  obnoxioiH  to 
ouent ;  bnt  it  will  not  be  forgotten  Uiat  there  were  eanaort  ships,  built  oitder  tba 
of  that  btal  proclamation,  iMuediaanob  an  eclipaeof  fast  priuoi^ei,  and,  like 


jS; 


mnnltieaof  British  ports.  Andaoity  reached  its  height  when  iRni-cladn 
and  tbe  perveralty  of  the  British  government  became  still  more  oonsplcooasbyitalaHf 
refusal  to  arrest  these  destructive  enginee  of  war  destined  to  be  emfdojed  agaiaat  the 
United  States.  This  protracted  beritation,  where  the  eoneeqnencee  nfrre  bo  menaaing, 
is  a  part  of  the  case. 

K  is  plain  that  the  diipe  which  were  bnilt  nnder  thesafe-gnard  of  this  ill-oiBeBed  pne- 
lanation;  which  stole  forth  from  tbe  British  i&atesand  af^ward  enjoyed  theimMaad- 
ties  of  Britiah  porta,  were  not  only  British  in  origin,  bnt  British  in  equipment,  Prllisfc 
in  Bnnament,  and  British  in  crews.  The;  were  British  in  every  respect  eioept  in  Hssct 
oommandeiB.wbo  were  rebel,  and  one  of  these.  M  bie  ship  was  aii^ug,  owed  hieaais^ 
to  a  British  yacht,  symbolixing  the  amnipreeent  snnpon  of  England.  BrJtieh  aji^*- 
tbies  were  active  in  tbeir  behalf.    The  cheers  of  a  ^itiah  passenger  diip  ei-oaaing  Ike 

eth  of  the  Alaliama  nncoarased  the  work  of  piracy,  and  tbe  oheers  of  the  Booae  of 
mmone  encouraged  the  builiipr  of  the  Alabama,  while  be  defended  what  he  bttd  dnae 
and  exclaimed,  in  taunt  to  him  who  is  now  as  illustrious  member  of  the  Britieh  oabi- 
net,  John  Bright,  that  he  "  wonld  rather  be  handed  down  to  posterity  as  tbe  builder  of 
a  40Mn  Alabamas  "  than  be  tbe  anthor  of  iha  epeeobes  of  tltat  gentleman  "  nring  \t^ 
tt>e  JBStltations  of  the  United  States,  wbioh  the  bnilder  of  the  Alabama,  lisuig  ^ritik 
his  tfaeme,  denounced  "as  of  no  value  whatever  and  as  rednoing  the  verynaaie  «f  lib- 
erty to  an  nttw  ^leurdity,"  while  theebeersof  the  Honseof  Commons,  eebeed  bMik  Wa 
wxirda.  Thns  from  beginning  to  end,  from  the  &tal  proolnmation  to  the  i^jMoiag  of 
tin  accidental  ship  and  the  rejoicing  of  the  Honse  of  Commons  was  this  hoartUo  expe- 
dition jwoteoted  «nd  encouraged  by  England.  The  same  qiirit  which  dioMed  ttte 
awift  concession  of  belligerency,  with  aU  its  deadly  incidents,  ruled  tbe  boor,  entenng 
into  and  poeseeaini  every  pirate  ship. 

There  ore  two  ofrcnmstances  by  which  the  whole  oaae  is  aggravated.  One  is  fo«nd 
in  tbe  date  of  the  proclamation,  which  lifted  the  rebels  to  an  equality  with  tbe  oatiaii^ 
government;  opening  to  them  everything  that  was  open  to  ns,  wbetiser  Aip-Tard, 
fimnderies,  or  mannEsotoriee;  and  Kiving  to  them  a  dag  on  tbe  ooean  ooeqiial  with  tbe 
flag  of  tbe  Union.  This  extraordinary  manifesto  was  issned  on  tbe  day  befMO  the 
arrival  of  onr  minister  in  England,  so  that  when,  after  an  ocean  voyage,  he  reached 
tbe  British  government  to  which  he  was  accredited  be  fonnd  tbis  great  and  terrible 
indignity  to  his  country  already  perpetrated  and  tbe  flood-gat«e  opened  to  inSnito 
woes.  The  ministerhad  been  announoed;  be  was  daily  expected.  Tbe  t^ti^  gOTCCB- 
ment  knew  of  his  coming.    But  in  hottest  baste  tiiey  did  tJilo  tbinff. 

The  other  ac)^vatioii  is  found  in  its  flagrant,  unnatural  departiue  ftvm  tbsA  aati- 
slavery  rule,  which,  by  manifold  declarations,  legislative,  poUtiiNU,  and  dlpknnatjo,  wia 
tbe  avowed  creed  of  England.  Often  was  this  mle  [ntmUisBed,  bnt,  if  we  exoerpt  Hbm 
great  act  of  emancipation,  never  more  pointedly  than  in  the  fiunons  oiroalar  M  Lacd 
Falmerstou,  while  miniBter  of  foreign  ^airs,  announcing  to  aU  nations  that  EntaBd 
was  pledged  to  the  universal  abolition  of  slavray.  And  now,  whan  slaveb^den,  u  (Im 
very  madness  of  barbarism,  broke  away  frvm  the  national  govenment  asd  a^mv^ 
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to  fcond  ft  tww  omptre  with  •lavBry  tw  its  deolAred  oomer-atone,  Hiti-«UTen  Ka 
IwiditriUuDt  »  d»j'«  delay,  wlthont  eTen  waifots  ths  mrriTsl  of  oar  minister,  wkow.^ 
kBowK  to  be  on  bis  way,  made  haste  to  deai«e  t£at  this  Bhamefiil  and  impoasibla  fr*- 


a  ehonid  e^iareqiMt  rights  -with  the  national  gorerament  in  hec  ship-^udi, 

inndsKies,  and  nannbotorias,  and  aqual  r^hts  on  the  oo«aQ.  8uA  was  tiw  dacme. 
B«b«l  slaveboMers,  ooenpisd  m  a  hideoni  B4rtenq)t,  were  taken  by  the  hand,  and  Hum 
wlUi  tiie  otteial  protection  and  the  Qod-speed  of  anti-slavery  Ckigland  oonuDonosd 
their  MontMd  work. 

I  elase  this  part  of  the  argnment  by  the  testimony  of  Mr.  Bright,  who,  in  a  spsMk  at 
Btwbdale,  among  hia  neighlrare,  Febrnary  3,  1863,  thus  exhibits  the  criminal  complioitf 
of  England: 


I  lenet  more  than  I  have  words  to  eiprees  this  psinfnl  fact,  thai)  of  all  the  i 
iB  in  Knrope  this  country  is  the  only  one  whioh  nas  men  '      "     '  '"'~ 


Knrope  this  country  is  the  only  one  whioh  nas  men  in  it  who  ue  willing  to 
take  steps  in  &Tor  of  this  intended  alare  goTemment.    We  supply  the  riiips  ;  ws  snp- 

Sthe  arms,  themunitionB  of  war;  vie  givtaidtnd  eomfart  to  tfttfiniUil  <^  amn.  Bi^ 
moa  oaty  do  it."  (Bright's  Speeches,  vol.  I,  p.  339.) 
In  hirtber  illustration,  and  in  support  of  Ur.  BrighfB  all^atian,  I  nftr  again  to  the 
mnltMndinoDB  blookade-mnners  from  England,  mdioat  the  maniifaato  of  balllg«nn«y 
th^  eovld  not  have  sailed.  All  this  steBithy  fleet,  oharg«d  with  ho«tllity  to  the  United 
States,  was  a  nut  of  the  great  ofienee.  The  bloekade-mnnen  wm»  kiadnd  (o  tka 
pirate  ahips.  They  were  of  the  same  bad  landlj,  hanns  tbaii  oiigia  and  home  in 
England.  "From  w>  beginning  tbey  went  forth  with  thor  oamea  of  death;  far  tba 
supplies  whioh  they  furaished  oontribnted  to  the  work  of  de«th.  When,  after  a  long 
and  painfiil  siege,  oor  oonquering  troops  entered  Vtidubiiig,  they  fbond  Amuttang 
Kune  from  ^igland  in  podtfon ;  and  so,  on  every  field  where  onr  patriot  feUow-oilicBDa 
breathed  a  last  bTeath,-weM  English  arms  and  mnnitionBof  war,all  teatifyingagalBtf 
Eu^^and.    The  de*d  spoke  also,  and  the  wounded  still  speak. 


At  fawt  the  rebellion  sncoDmbed.  British  ahips  and  British  SDpplies  bad  done  tfaair 
mtA,  bat  they  &iled.  And  now  the  day  of  reokoniug  bas  oome ;  bat  with  little  apnai- 
Bnt  sense  of  what  is  due  on  the  part  of  England.  Without  one  eooUiing  word  ia  a 
friendly  power  deeply  aggrieved,  without  a  single  regret  far  what  Hr.  CoDden,  in  the 
House  of  Commons,  csalled  "  the  oruel  losses"  infllotsd  upon  us,  or  for  what  Mr.  Bright 
called  "  aid  and  oomfort  to  the  foulest  of  crimes,"  or  5a  what  a  generoiu  voice  Cram 


called  "  aid  and  oomfort  to  the  foulest  of  crimes,"  or  aa  what  a  generons  v 
Orfitrd  University  denonnoed  as  a  "flagrant  and  maddening  wrong,"  Englana  sunpiy 
pti^oaee  to  salNBit  tbe  question  of  liability  for  "individn^  losses"  to  an  aDomaloDS 
bibnital,  wh4e  ohanoe  ^ye  its  part.  This  is  all.  Nothing  is  admitted  even  on  this 
^ntetion ;  no  role  &ir  the  fntnre  is  estaMished ;  while  nothing  is  said  of  the  iDdignitr 
to  the  nation,  nor  of  the  damages  to  the  nation.  On  an  earlier  oocaston  It  was  other- 
wise. 

There  is  an  nnhappy  incident  in  our  relations  with  Great  Britain  which  attests  how 
hk  other  d^s  "individual  losses"  were  only  aminorelement  in  reparation  fbt  a wnmg 
TCMived  by  the  nation.  Yon  all  know  fseta  biitory  how  In  time  of  profound  peaoe, 
and  only  a  few  miles  ontude  &e  Vl^^lnla  eanee,  the  British  frigate  Leopard  fired  into 
the  nationU  frigate  Chesapeake,  peariog  oroodside  upon  broadside,  killing  thMe 
penous  and  weiwdiBg  eighteen,  eonte  sereiely,  and  t^en  boaiding  her  oanied  eS  9amt 
otheia  as  British  snbjeot*.  Thiswasln  tbesommecof  1M7.  The  brilliant  Ui.  Canning, 
Briitidi  minister  of  ^oign  affisire,  premptly  TolaDteer«d  •rertmea  for  an  Booommeda- 
tioB  by  dedartag  Ms  K^}estyAi  leaiiness  to  take  the  whole  of  the  ciroamstanoes  of  tiie 
enseiuto  oonslderation  oad  "to  make  reparation  tat  tmig aUtgaiit^my  fotfcsspcvrwi^aty 
V  i^  TMted  SMm,  wbmewtx  it  ibonld  be  olearly  shown  tliat  such  iqjnry  has  bsea 
actually  sustained  and  Oat  sooh  reparatibn  Is  really  dne."  Here  waa  a  good  beginning. 
Tktve  was  to  be  reparation  tot  an  uJDiy  to  like  nationid  iovereignty.  After  yesn  of 
painfal  BegBtiatiMi,  the  British  miniiter  at  Wo^ingtoa,  under  date  of  Kovember  1, 
1811,  oAbim  to  the  United  States  three  propoaitions :  first,  the  disavowal  of  the  onan- 
tkorisedaat;  •eeondly.theimmedlateveataration.so&TaeciTonmstaQees  wonld  psimit, 
of  the  Men  finoiUy  token  fi«mtlteCbeeK»e»ke;  and,  thirdly,  a  suitable  peouniaiy  pro- 
vitiea  for  the  enffuers  in  eonsequeaoe  ot  the  attack  on  tbe  Chesapeake ;  oonolnding 
with  these  words : 

"  These  honorable  pr^Msitions  are  mode  with  tbe  etnoere  desire  that  tbey  may  prove 
aotiifaetory  to  tiie  govecnmeut  of  tbe  United  States,  and  I  tmst  they  wiU  mwil 
with  that  amicable  rooeptiou  wlddi  thrir  CMtoiliatory  nature  eotitlee  them  to.  I  need 
aeacoely  add  how  ooidlally  1  Join  with  yon  in  tiie  wish  that  they  may  prove  introdao- 
toiy  to  a  removal  of  aU  the  duhienoes  dqieading  between  oar  two  countries. "  (State 
Pmsra,  Foreign  ASabe,  vol.  Ill,  p.  600.) 

1  addnee  thu  talBtorio  instance  bo  illnstrote  partly  the  diffcrant  farms  of  rqtaration. 
Hen,' of  oooTM,  was  reparation  to  individuals ;  but  there  was  also  reparation  to  the 
natioD,  whose  sovereiinitv  had  been  outraged.  ,  -~  r 
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ThoM  u  Miother  iiutonoe,  which  is  not  witlMnit  authority.  la  1637  aa  rntmoi  fMaa 
from  Upper  Caiuwl»  enwsed  th«  nv«r  jnat  »bove  the  Falls  of  Niann  and  banted  a« 
Amerloan  vewel,  Ibe  Caroline,  while  moored  to  the  Bhores  of  Che  United  States.  Mr. 
Webater,  in  bii  negotiation  nithLord  Ashborton.characteriEsd  this  act  aa  "of  ita«lf  a 


mons  aad  ofienae  to  the  sovereignty  And  the  dignity  of  the  United  Btalea,  tat  whioh  to 
thia  &7  no  atooement,  or  even  apolog;,  baa  Ijeen  made  by  her  Uojesty'B  govenimeiit;^ 
all  theae  words  being  strictly  applicable  to  the  present  csae.  Lord  Aahbarton,  inrsply. 
after  recapltnlating  aotne  miticating  circiimHtAuc«#  and  eipresBing  a  wret  *'  th»t  aome 
ezplanation  and  apology  fur  luis  occurrence  was  not  immediateTy  made,"  proeecds  to 

"Her  MqjeBty'a  government  earncHtly  ilettlie  that  a  recipmcal  reBi>«ct  for  the  inde- 
TCDdent  JoTiediction  and  anthoritj  of  neighboring  states  may  Im  considered  antoDg  the 
first  datiee  of  all  n>vernraeats;  and  I  have  to  repeat  the  assurance  of  r^ret  they  fe«) 
tiiat  the  event  ofwhioh  1  am  treating  should  have  disturbed  the  harmooy  they  so 
Muionsly  wish  to  maintain  with  the  Ainerioau  people  and  goremment."  (Webster'e 
Works,  vol.  VI,  p.  300.) 

Here  again  was  reparation  for  a  wrong  done  to  the  nation. 

Looking  at  what  is  due  to  us  on  the  present  nccasiou,  we  ar«  bronght  ^sin  to  the 
oooctasiou  that  the  satisfaction  of  individuals  whose  ships  have  been  burned  6r  annk  is 
ODly  a  small  part  of  what  we  may  justly  expect.  As  in  the  earlier  caaea  where  Ibe 
oatiooal  sovereignty  was  insulted,  there  should  be  an  acknowledgment  of  wronE>*>t' 
at  least  of  liability,  leaviuK  to  the  commissioners  the  assessment  of  damages  only.  The' 
blow  inflicted  by  that  fatal  proclamation,  which  insulted  our  national  sovereignty  and 
struck  at  our  unity  as  a  nation,  followed  by  broadside  upon  broadside,  driving  our 
commerce  from  the  ocean,  was  kindred  in  character  to  those  earlier  blows,  and,  when 
we  consider  that  it  was  in  aid  of  slavery,  it  whs  a  blow  at  civilisation  itself.  Becidm 
degrading  us  oud  ruining  our  commerce,  its  direct  and  constant  influence  was  to  en- 
courage tbo  rebellion,  and  to  prolong  the  war  wogeil  by  slaveholders  at  such  coat 
of  treasure  and  blood.  It  was  a  terrible  mistake,  which  I  cannot  doubt  that  good 
Euglisbmeii  must  regret.  And  now,  in  the  interest  of  i>esce,  it  is  the  dnty  of  imth 
"      '>  lind  a  remedy,  complete,  just, and  concili   '  .,    i  .,      , 

I  detriment  to  the  republic  may  be  forgo: 
n  loving  justii^  cannot  hrsitate  to  offer. 


/ndiriilual  lonxfi  muy  be  estimated  with  reasonable  accoracy.  IShips  bnrutul  or  sunk 
with  their  caip>e«  may  he  counted  and  their  value  determined ;  but  this  leaves  withoat 
recognition  the  vaster  damage  to  commerce  driven  from  the  ocean,  and  that  other 
domacc,  immense  and  infiTiite,  cansetl  by  the  prolongation  of  the  war,  all  of  which  may 
be  called  national  in  controdia I i action  to  indiridaal. 

Out  nalional  lotiex  have  been  frankly  conceded  by  eminent  Englishmen.  I  have 
already  quoted  Mr.  Cobden,  who  did  not  hesitate  to  call  them  "  cruel  toeses."  During 
the  same  debate  in  which  he  let  drop  this  testimony,  he  used  other  words,  which  show 
how  jnstly  he  comprehende<l  the  case.  "  Youhite  bieii,"  said  he, "  corrjriits  or  tear  fnm 
Ae»e  (Wm  icilh  l^  VtiUei  Statu,  and  have  been  inflicting  an  amount  of  damage  on  that 
coiiDtry  greater  than  would  be  prodoced  liy  many  ordinary  wars.  It  is  estimated  that 
the  Toss  suatained  by  the  capture  and  homing  of  American  vessels  has  been  about 
$15,000,000,  ot  nearly  £:(,000,000  sterling.  But  tki*  it  a  mutll  part  of  tkt  agtrii  iKkiOt  }iat 
btmiuficl^on  the  American  marine.  We  have  rendered  the  reet  of  bervast  mereantila 
property  useless."  Thus^  by  the  testimony  of  Mr.  Cobden,  were  those  individual  loenes. 
which  are  alone  recoguiEed  by  the  pending  treaty,  only  "  a  small  part  of  the  iitJuiy 
inflioted."  After  confessing  his  feani  with  regard  to  "  the  heaping  np  of  a  gigaitHe  mi- 
ttriol  jrietoBM  such  as  was  then  rearing,"  he  adds,  in  memorable  words : 

"  Yon  bare  already  done  your  worst  toward  the  American  mercantile  marine.  What 
with  the  higli  rate  of  insarance,  what  with  these  captures,  and  what  with  the  amonnt 
of  damage  you  have  done  to  that  which  is  left,  yon  have  virtually  made  valneleaa  that 
vast  property.  Why,  if  yon  had  eone  and  helped  the  confederates  by  hombotding  am 
the  accessible  sea-port  towuB  of  AJoerica  a  few  lives  mirht  have  been  lest  which,  aa  it 
is,  have  not  been  sacrificed,  but  you  could  hardly  have  done  more  injury  in  the  ■wf  of 
deetroyinB  property  than  you  have  done  by  these  few  cruisers, "    [Hear,  hear.] 

With  that  clearness  of  vision  which  he  possessed  in  such  rare  degree,  this  stateaman 
saw  that  England  had  "  virtually  made  valneless  a  vast  property,"  as  moch  as  if  tins 
power  had  bombarded  "  all  the  accessible  seu-port  towns  of  America." 

So  strong  and  complef«istbisstat«iiieut  that  any  farther  citation  seems  superflnoos; 
but  I  cannot  forbear  adducing  a  [lointed  remark  in  tbe  same  debate,  by  that  able  gen- 
tleman, Hr.  William  E.  Forster :  "  There  could  not,"  said  he, "  lie  a  stronger  illastratioa 
of  tbe  damage  which  has  been  done  t«  tbe  American  trade  by  these  cruisers  than  the 
&ot  that  so  completely  was  tbe  American  flag  driven  £rom  tbe  ocean  that  the  Getvgia, 
on  her  second  crnise,  did  not  meet  a  single  American  vessel  in  six  weeks,  though  dw 
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the  pomphletof  Mr.  Ed^e,  pablished  in  London  by  Ridgnray  in  1864, dod  entitled  "The 
Deatrnction  of  the  American  CarryiDgTrade."  Afl«r  aettlne  forth  M  lengtb  the  destrao- 
tion  of  oar  oommerce  by  Bntiah  pirates,  thia  writer  thus  foruD Ado wa  tiie  damAges : "  Wm« 
we,"  Bays  he,  "  the  BaSerera,  we  aboald  certainly  demood  oompenafttiou  for  the  lorn  of 
the  property  oaptored  or  deatroyed ;  for  the  iuterest  of  the  capital  inveeted  in  the  vee- 
bsIb  and  their  cargoes,  and  may  be  a  fair  compenaatioa  in  addition  for  ill  and  any 
iojory  accruing  to  oai  buaineea  iuteretits  fW)m  the  depredations  npon  onr  ebipping. 
The  rrntuneratimt  iHaii  reaek  a  \igh  figurt  in  Oit  prettnl  oom  ;  but  itvMmJd  be  agimple  act  of 
jutHne,  and  might  prevent  an  inoompsrably  greater  loss  in  the  future."  Here  we  have 
the  damagM  a>  laonwed  l>y  an  EngkalunMi,  who,  while  contemplating  remnneratioD  at 
a  high  Bgure,  nooKtiitBt  it  aa  a  rimple  act  of  Jnetioe. 

Such  IB  the  oanfid  and  explicit  toetiuon;  of  Englishmen,  pointing  the  way  t«  the 
proper  rule  of  damagea.  How  to  aathentieate  the  extant  of  natioualloBS  with  reaaon- 
able  certainty  ia  not  witbont  diCBculty;  bat  it  cannot  be  donbted  that  each  a  loss 
occurred.  It  Is  folly  to  qnestion  it.  The  loss  may  be  aeen  in  various  circumatanoes,  as 
in  the  rise  of  inanrance  on  all  American  vessels;  the  fate  of  the  carrying  trade,  wbich 
wag  one  of  the  great  reBoorces  of  our  country :  the  diminution  of  our  tonnage  with  the 
oorreepondiDg  increase  of  British  tonnage  ;  the  falling  off  in  oar  exports  and  imports, 
with  dne  allowance  for  our  abnormal  curreucy  aod  ttie  diversion  of  war.  These  are 
aonie  of  the  elements ;  and  here  again  we  have  British  testimony.  Mr.  W.  E.  Foreter, 
in  the  speecli  already  quoted,  nunounceB  that  "  tlie  carrying  trade  of  the  United  States 
was  transferred  to  British  merohante;"  and  Hr.  Cobden,  with  his  characteriatlo  mastery 
of  details,  shows  that,  aooording  to  an  oBBoial  docnment  laid  on  the  table  of  Farliainent. 
American  shipping  had  been  traDsfened  to  Eugliidi  capitalists  as  follows :  In  1858,  33 
vessele,  13,633  tons;  ISS»,49  reMels,  21,673  tons;  1860,41  vessels,  13,638  tons;  1861, 
126  vessels,  71,6r3  tons :  1862, 135  vessels,  64,&73  tons ;  and  1863, 348  vessels,  S5S,BT9  tons ; 
and  be  adds,  "  I  am  told  that  this  operation  is  now  eoing  on  as  Ast  as  ever;"  and  this 
oiranmatanoe  he  declares  to  be  "  the  gratesl  part  of  the  question  of  our  relations  with 
Ameriqa."    But  this  "gravest  pa  '  "  '    '  ~       

Out  own  official  documents  a  _  _ 

instance,  I  have  before  me  now  the  report  of  the  Becretory  of'tibe  Treasury  for  1868, 
with  an  appendix  by  Hr.  Nlmmo  on  ahip-bnilding  in  our  countiy.  From  this  report  it 
appears  that  in  the  New  England  States  during  the  year  1855,  the  most  proeperona 
year  of  Amencan  ship-building,  30r>  abips  and  barks  and  173  achooneia  were  built, 
with  an  aggregate  tonnage  of  328,429  tons,  while  during  the  last  year  only  68  ships 
and  barks  and  213  schooneiB  were  built,  with  an  aggregat*  tonnage  of  98,69?  tons.  I 
odd  a  fiirtber  statement  ftwa  the  same  report: 

"During  the  ten  years  fWtm  1862  to  IS&t  the  aggregate  tonnage  of  American  vessels 
entered  a^  sea-ports  of  the  United  Stat«s  from  Tore^  countriea  was  30,225,475  tons, 
and  the  aggref^te  tonnage  of  foreien  vessels  entered  was  14,699,192  tons,  while  during 
the  five  years  from  1863  to  1868  tne  aggregate  tonnage  of  Anierioan  vessels  entered 
was  9,899,877  tons,  and  the  aggregate  tonnage  of  foreign  vessels  entered  was  14,116,427 
tone,  showing  that  American  tonnage  in  our  foreign  trade  had  fallen  troia  two 
hundred  and  six  to  sixty-Bii  par  cent,  of  foreign  tounage  in  the  same  trade.  Stated 
in  other  terms,  duriug  the  decode  from  1852  to  1862  sixty-seven  per  cent,  of  the 
total  tonnage  entered  from  foreign  ooantries  was  ia  Amerioan  vessels ;  and  during  the 
five  years  from  1863  to  1868  only  thirty-nine  per  cent,  of  the  aggregate  tonnage  entered 
&om  foreign  countries  was  in  American  vessels,  a  relative  uuling  oS  of  nearly  one- 
half."    (Finance  Report  for  ia«8,  ps«e  496.) 

It  Ib  not  easy  to  say  how  much  of  this  change,  which  haB  become  chronic,  may  be 
referred  to  British  pirates:  but  It  cannot  be  doubted  that  they  contributed  largely  to 
produce  It.    They  began  tbe  influenoee  under  which  this  change  has  continued. 

There  is  another  docoment  which  beais  directly  upon  tbe  present  queBtion.  I  refer 
to  tbe  iuterestlng  report  of  Hr.  Horse,  our  consul  at  London,  mode  durins  the  last 
year,  and  pablisbed  Dy  the  Secretary  of  State.  After  a  minnt«  inquiry  tue  repoA 
shows  that,  on  the  breaking  out  of  the  rebellion  in  1861,  the  entire  tonnage  of  tbe 
United  Btatea,  coasting  and  registered,  was  5,639,813  tons,  of  which  2,642,625  tons  were 
registered  and  employed  in  foreign  trade,  and  that,  at  the  close  of  the  rebellion  in  1865, 
notwithstanding  an  increase  in  coasting  tonnage,  onr  registered  tonnage  had  fallen  to 
l,602,S2tJ  tons,  Iraiug  a  lose  during  the  tour  yeant  of  more  than  a  million  tons,  amount- 
ing to  abont  forty  per  cent,  of  Qur  foreign  commerce.  During  the  same  fopr  years  the 
total  tonnage  of  the  British  empire  rose  from  6,895,369  tons  to  7,322,604  tonB,  the 
increase  being  eapecially  In  the  foreign  trade.  The  report  proceeds  to  say  that  aa  to 
the  cauHe  of  the  de<»«ase  in  America  and  the  correeponding  increase  In  the  British 
empire  "  there  can  be  no  room  for  question  or  dunbt.'*    Here  is  the  precise  testimony 
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kom  on*,  wbo,  >t  hia  offlcial  post  id  London,  w«toliad  this  iinprM«d«irt«d  dHtaw,  with 
tha  MiWntc^ed  ooaMi  aa  n  Ibeatei,  and  BritUi  piratM  M  ib»  pecfomcm : 

"CoDoeding  to  tba  rebela  the  belliKereDt  rights  of  the  aea  when  they  had  not  *  aoli- 
Vkj  war  ahip  afloat,  ia  dook,  or  in  the  ivoeeaa  of  oonBlmotian,  amd  vom)  tb^  h»d  no 


ahiM.    AflarthebiiniiDg<  

Mr  nentral  oanoM,  the  ahlp-ownei  had  to  pay  th«  -war  lidc  on  the  oargo  hia  snip  bad 
n  ftaight  m  weU  aa  cm  tho  ehip.  Even  then,  tor  safely,  the  preferenoe  was,  ^  a  nMt- 
BT  of  Mune,  alwaya  given  to  neutral  yaaael  •     ~    . 

employment  on  thcae  hard  terme  aa  kmc  aa  th 
narkeW.    Under  meh  eireumMBMea  ^ere  w 

owner*  bat  to  take  aoeb  profitleaa  bngiaeaB  a  -  .  .      -  -- 

Hhipa  be  idle  at  their  mooringg,  or  in  dock  with  Ibtkb  expente  and  deterioration  »__ 
atoutly  going  on,  M  tell  them  ontright  when  they  ooaid  do  ao  withoat  minotu  eaeriilGe, 
or  put  tfiam  under  filTBign  flags  for  protection."  (Report  of  F.  H.  Morse.  United  States 
Conanl  at  London,  dated  January  I,  1868.) 

Beyond  Ae  aehukl  low  in  the  national  tonnage  there  wae  a  fiirthw  loai  in  th«  arrwi 
of  our  natnnl  increaae  in  this  teaaeh  of  induatry,  which  an  intelligent  statJeUeiaa 
pale  at  five  per  oent.  annually,  making  in  I9S6  a  tot^  loaa  01    "* '  .    '  ■         ~'  -- 


I,  wbioh  mnat  be  added  to  1,339,035  tone  aetnally  lost.  The  same  Btatutioiai^  ftftei 
•attmating  the  value  of  a  ton  at  forty  doUara  gohl,  and  making  allowance  for  old  sni] 
mew  ihipB,  pnta  the  Bom  total  of  national  Iom  on  thie  acoouut  at  $110,000,000.  Oi 
•oane  uie  ts  only  an  item  in  our  bill. 

To  thcae  aattaoritiea  I  add  that  of  the  National  Board  ol'  Tnde,  whioh,  in  a  ivoeal 
report  on  AmNioan  shipping,  after  eetting  forth  the  dimiuntion  of  our  lailing  tomnage. 
•aya  that  it  ia  all  to  be  traced  to  the  war  on  the  ocean,  and  Uie  reeoU  is  aau^ted  up  iu 
the  wonls,  that  "while  the  tonnage  of  the  nation  waa  rapidly  dfani^eariag  by  Ue 
ef«  4/  the  rtM  crmwri  and  bv  ■alea  abroad,  there  was  no  coHBtrRcUon  of  new  voi 
going  forward  to  Eounteraot  tbe  decline  even  in  port."  Sach  ia  the  variona  te«timi 
all  tending  to  one  conolaaioD. 

Tbia  is  what  I  have  to  say  for  the  preaeut  on  notional  linmt  thrangh  tbe  deRtruction 
of  eommeroe.  Tbeae  are  laige  enough;  but  there  ia  atKither  chapter  wbere  tkey  are 
larger  tia.    I  refer,  of  course,  to  tbe  national  loaoea  oaoaed  by  the  ptolongatiou  of  the 


Lnd  tfaccable  directly  t^  England.    Pardon  me  if  I  oonfeaB  the  regret  with 
'    "  '  '        »      •  •  ^  j[jg  liopth  of  feeling  whioh  "" 

atodiea  this  eventual  period,  can  donbt  that  tbe 


I  tovoh  tbia  proili^ous  item,  for  I  Itnow  well  the  depth  of  feeling  whioh  it  is  oalcn- 
'  '   '  '  '"   '  I  oauoot  heeitate.    It  belongs  to  the  oase.    No  oandid  p 


tbe  rebellion  waa  origiualb  euoooraaed 
«  atrengthened  at  ooee  by  the  nnnnnaninn 
•  fed  to  tbe  end  by  BrilMk  sonidieB;  thai 


by  bope  of  support  hum.  Eaglai    , 

of  belligerent  rights  on  tbtt  ocean ;  that  it  w  .  ,,..._ 

it  WM  euooiiraged  by  every  well-st«r«d  British  ship  that  was  able  to  def^  our  block- 
ade; that  it  was  quiokuntid  into  frauCiu  life  with  every  report  fh>Qi  tbe  Bntioh  nratcH, 
Aaming  anew  with  ev<>ry  buruiug  ship;  nor  can  it  be  doubled  tiiat,  wiUteut  Britiah 
intnVBDtiaD,  the  rebellion  would  bave  eoon  saccnmbed  nnder  the  well-directed  ^IcirW 
of  the  national  goTerament.  Nut  weeks  or  months  but  years  were  added  in  thia  w*y 
to  OUT  war,  BO  fnll  of  the  most  costly  sacrifice.  Tbe  subsidies  wbicb,  in  other  times, 
£u^Iand  oontributed  to  ooritinontal  wars  were  lee*  effective  than  the  aid  and  oomftxt 
which  she  centiibuted  to  the  rebellion.  It  cannot  be  said  too  often  that  tbe  mml  bata 
of  tho  rebellion  was  not  in  America  tint  is  EDgland.  Tbe  bloetuide'runuers  and  Um 
pirate  ships  were  all  bigliBb.  England  was  the  fniitfol  paton^  and  these  wen  the 
"  heli-hoond^"  pictured  by  Milton  in  bis  description  of  sin,  whitdi, "  when  they  list, 
wonld  creep  into  her  womb  and  kennel  there."  Mr.  Cobdeu  boldly  said  in  tbe  Hoase 
«r  Cemmou*  tlat  England  made  waj  from  tier  shores  on  tbe  United  States, "  with  an 
anennt  of  damage  to  that  county  8Teat«r  than  in  many  ordinary  wmk"  According 
to  tbia  testisiMty,  the  conduct  of  Gugluid  was  war;  but  it  moat  not  be  forgotten  that 
this  war  waa  cairied  on  at  our  sole  ooat.  The  United  States  paid  for  a  war  waged  by 
Ewlaod  iipc»  tbe  national  nnity. 
'  There  is  rate  form  that  this  war  aaauoied  which  was  inceaeaot,  moat  vexAtioos,  and 
eaatty,  Iwsidea  being  in  itself  a  positive  allianee  with  the  rsljeUioa.  It  waa  that  of 
Ueekodo-mnners,  openly  equipped  and  supplied  by  KngUud  undu  the  shelter  oi  tLat 
bUcfu)  proclamation.    Constantly  le»vit^  Englisli  ports,  they  stole  aoraae  the  » 


acted  only  by  a  network  of  veaaels  abretohiug  along  the  coast,  at  great  cost  to  tba 
ooButiy.  Here  is  another  distinct  item,  the  amount  of  whiab  nay  be  detemined  at 
Uw  Navy  Department. 

Tbe  sacrifiee  of  precioas  life  ia  bevond  bnoiaD  oompansaliou;  bat  there  maj  be  an 
approxmate  Mtiuiiite  of  tb«  national  lofs  in  troaaure.  Everybody  oan  tnoketho  calca- 
lation.  1  content  myself  with  ooiling  attsntion  to  the  elements  whiob  enter  into  it. 
Bexides  the  blockade  there  woe  tbe  prolongation  of  the  war.    The  relMllion   was 
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eapi>reaBed  at  a  cost  of  more  tbsji  four  thonaand  niilUoa  dollars,  a  conaiderable 
portion  of  which  haa  been  already  paid,  leaving  twentf-five  handxed  loillionB  aa  a 

national  debt  to  buidea  the  people.  If,  through  British  interveutioo,  the  war  was 
doubled  iu  daration,  or  in  any  way  extended,  aa  cannot  be  doubted,  then  is  England 
Jostly  respoiiBible  for  the  additional  expenditure  to  n-hich  o^r  country  was  doomed  j 
and,  whatever  may  be  the  Bnal  aettlement  of  (buM  great  accnuuts,  such  must  be  the 
jadement  iu  any  chancery  which  consults  the  simple  equity  of  the  case. 

TbiB  plain  statement,  without  one  word  of  exaggeration  or  ageravation,  Is  enough  to 
exhibit  tbo  magnitude  of  the  national  tossea,  whether  from  the  destruction  of  our  com- 
merce, the  prolongation  of  the  war,  or  the  eipenae  of  the  blockade.  They  stand  before 
tts  mountain  high,  with  a  base  broad  aa  the  nation,  and  a  mass  atupeudnns  as  the 
lebellion  itself.  It  will  be  for  a,  wise  statesmanship  to  determine  how  this  fearfill 
accumulation,  like  Pelion  upon  Oaea,  shall  be  reiuoved  out  of  sight,  so  that  it  shall  no 
longer  overshadow  the  two  countries. 

THE  XULX   OF  DAMAOES. 

Perhaps  I  onght  to  anticipate  an  objootiou  ftoni  the  other  side  to  the  efFeot  that  those 
natrional  tosses,  whether  from  the  destruction  of  our  commerce,  the  prolongation  of  the 
war,  or  the  azpense  of  the  blockade,  are  indirect  and  remote,  so  as  not  to  be  a  just 
cause  of  claim.  This  is  expressed  at  the  common  law  by  the  rule  that  "  damages  must 
be  for  the  natural  and  proximate  consequence  of  an  act"  {2  Oreeuleaf,  Et.,  p.  210.) 
To  this  exouse  the  answer  is  explicit.  The  damages  suffered  by  the  United  States  are 
two-fold,  individual  and  national,  being  in  each  case  direct  and  proiiniate,  although  in 
the  one  ease  individuals  suffered,  and  in  the  other  case  the  nation.  It  is  easy  tn  see  that 
there  may  be  occasions  where,  overtopping  all  individual  damages,  are  damages  suf- 
fered by  the  nation,  so  that  reparation  to  individoais  would  be  insn&icient;  nor  can 
the  claim  of  the  nation  bo  questioned  simply  because  it  is  large,  or  iiecause  the  evi- 
dence with  regard  to  it  is  afferent  from  that  in  the  case  of  an  individual.  In  each 
case  the  damage  must  be  proved  by  the  beat  [toBaibio  evidence,  and  thin  is  all  that  law 
or  reason  can  require.  Iu  the  case  of  the  nation  the  evidence  ia,  historic  |  and  thia  is 
enough.  Impartial  history  will  record  the  national  losses  from  British  intcrventionj 
and  it  is  only  reaeonable  that  the  evidence  of  these  lossea  ahould  not  be  excluded  from 
judgment.  Because  the  caae  ia  without  precedent,  because  no  nation  ever  before 
received  such  Injun'  from  a  friendly  power,  this  can  be  no  reason  why  the  question 
should  not  be  considered  on  the  evidence. 

Even  the  rule  uf  the  common  law  furnishes  no  impediment ;  for  our  damaeea  are  the 
natural  consequence  of  what  'was  done.  But  the  rule  of  the  Roman  law,  which  is  the 
tnle  of  intemational  law,  is  broader  than  that  of  the  common  law.  The  measure  of 
damages,  according  to  the  Digest,  Is,-"  whatever  may  have  been  lost  or  might  have 
been  gained ; "  qaaruvm  mihi  aM«l,  quanlamque  lucrari  pottti;  and  this  same  rule  aeema 
to  prevail  in  the  French  law,  borrowed  from  the  Roman  law.  This  mle  opens  the 
door  to  ample  reparation  for  all  damages,  whether  individual  or  national. 

There  is  another  role  of  the  common  law,  in  harmony  with  strict  justice,  which  ia 
applicable  to  the  case.  I  find  it  in  the  law  relating  to  nuitanca,  which  providea  that 
there  may  be  two  distinct  proceedings — hrat,  in  behalf  of  iudivinuals;  and,  secondly, 
in  behalf  of  the  community.  Obviously,  reparation  to  individuala  does  not  supersede 
reparation  to  the  community.  The  proceeding  in  the  one  case  ia  by  action  at  law, 
and  iu  the  other  by  indictment.  The  reason  assigned  by  Blaokat^ine  for  the  latter  is, 
"because  the  damages  beine  common  to  all  the  king's  subjects,  no  one  can  assign  his 
particular  proportion  of  it."  (3  Black.  Com.,  p.  219.)  But  this  ia  the  very  caae  with 
regard  to  damages  sustained  by  the  nation. 

A  familiar  authority  fumishea  on   additional  illustration,  which  ia   piecisely  in 

"No  person,  natural  or  corporate,  can  baveon  action  for  apKiUoRuffORoe,  or  poniah 
it;  but  only  the  king  in  his  public  capacity  of  supreme  governor  and  pater  familial  of 
tiie  kingdom.  Yet  thia  mis  admits  of  one  eicoeption — wnere  a  private  person  suffers 
some  eztraordinay  damage  beyond  the  reiit  of  the  king's  sabjecta."  (Tomlin's  Law  Diet., 
art.  Nuisance.) 

Applying  this  rule  to  the  present  case,  the  way  is  clear.    Everf  British  pirato  was    - 
a^Dlic  nuuance,  involving  the  British  government,  which  must  respond  iu  damages, 
not  only  to  the  iadividu^  who  have  suffered,  but  also  to  the  national  government, 
acting  an  pater  familiaii  for  the  common  good  of  all  the  people. 

Thus  by  an  analogy  of  the  common  law,  in  the  oase  of  a  pnblio  nnieance,  also  by  the 
strict  rule  of  the  Roman  law,  which  entire  so  largely  into  intemational  law,  and  even 
by  the  rule  of  the  common  law  relating  to  damages,  all  losaea,  whether  individual  or 
national,  are  the  Just  snbJecC  of  claim.  It  ia  not  I  who  say  this ;  it  is  the  law.  The 
colossal  sum-tot^  may  be  seen  not  only  in  the  losaea  of  individnals,  bnt  in  thoee 
national  losses,  caused  by  the  destrnotion  of  our  oommeroe)  the  prolongation  of  the 
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Cotpore,  et  ei 

Three  time*  in  thig  liability  fixed— Brat  by  the  eonceMion  of  ocean  beUigereney,  open- 
ing to  the  rebels  ship-yards,  founderieB  and  msnufitctorlea,  giving  to  theni  a  flag  on  the 
oeeau ;  aecondly,  by  tlie  oi^niiation  of  hostile  expeditions,  which,  liy  ndmiHSiona  in 
Parliament,  were  nothing  leas  than  piratical  war  ou  the  United  States  with  EngUnd 
as  the  naval  base;  and,  thirdly,  by  welcome,  hoapilality,  and  Bnpplies  eitended  to 
these  pirate  ships  in  porte  of  tlie  British  empire.  Show  either  of  these,  and  the  lin- 
bility  ofEngland  is  complete.  Show  the  three,  and  this  power  is  bound  by  a  triple 
oord. 

COHCLD8I0K. 

Mr.  President,  in  concluding  these  remarks,  I  desire  to  say  that  I  am  no'  volunteer. 
For  several  years  I  hsve  carefnily  avoided  SftjinR  anything  on  this  mont  irritating 
question,  being  unxions  that  DegntiBtioDs  sbnuld  be  left  nndisturbed  to  secnrs  a 
aettlemeiit  which  could  be  accepted  by  n  deeply-injured  nation.  The  snbmiasiaii  wf 
the  pending  treaty  to  the  .jadgmeut  of  the  Senate  IpR  me  no  alternative.  It  beeameaiy 
duty  to  consider  it  carefully  in  committee,  and  to  review  the  whole  subject.  B  I 
jailed  to  Hnd  what  we  had  a  right  to  expect,  and  if  the  just  claims  of  our  coastry 
assumed  unexpected  proportious,  it  was  not  because  I  would  bear  hard  on  Eng- 
land, but  because  I  wish  moat  sincerely  to  remove  all  possibility  of  strife  between 
our  two  countries,  and  it  is  evident  that  this  can  be  done  only  by  first  asceTtainiBg 
the  nature  and  extent  of  difference.  In  this  spirit  I  have  spoken  to-day.  If  tbe  esse 
against  England  is  etroog,  and  if  onr  claims  are  unprecedented  in  magnitude,  it  ie 
only  becanse  the  conduct  of  this  power  at  a  trying  period  was  most  nnmeodly,  mad 
the  injurious  consequenceB  of  this  conduct  were  on  a  scale  corresponding  to  the  tlie*- 
ter  of  action.  Life  and  property  were  both  swallowed  up,  leaving  behind  a  deep-seated 
sense  of  enormous  wrong,  aa  yet  nnatoned  and  even  unacknowledged,  which  ia  ooe 
of  the  chief  factors  in  the  problem  now  presented  to  the  statesmen  of  both  countries. 
The  attempt  to  ctnsu  this  great  international  debate  withont  a  complete  aettlement  >a 
little  ehort  of  puerile. 

With  the  lapse  of  time  and  with  minuter  consideration  the  ease  against  England 
becomes  more  grave,  not  only  f^m  the  questions  of  international  responsibility  which 
it  involves,  but  from  better  comprehension  of  tbe  damages  which  are  seen  now  in  Uieir 
true  proportions.  Dnring  tbe  war  and  fbr  some  time  thereafter  it  was  impossible  to 
state  them.  The  mass  of  a  mountain  cannot  be  measured  at  its  base.  The  observer 
must  occupy  a  certain  distiuice,  and  this  rule  perspective  is  Justly  applicable  to  dam- 
ages which  are  vast  beyond  precedent. 

A  few  dates  will  show  the  progress  of  the  controveniy  and  how  the  case  enlarged. 
Ooing  OS  far  back  a»  20th  November,  1B62,  we  find  our  minister  in  London,  Mr.  Adams, 
calling  for  redress  from  the  British  government  on  account  of  tbe  Alabama.  Thia  was 
the  mild  begining.  .On  theS3d  of  October,  1^  in  another  communication,  the  aame 
minister  suggested  to  the  British  government  "  any  fair  and  eixnitable  form  of  arb>tr»> 
ment  or  rtSereuce."  This  proposition  slumbered  in  the  British  Foreign  Oflioe  fv 
nearly  two  years,  during  which  the  Alabama  was  pursuing  her  piratical  career,  when 
on  30th  August,  1865,  it  was  awakened  by  Lord  Bussell  only  to  be  knocked  down  in 
these  words : 

"  In  your  letter  of  October  S3,  1863,  you  were  pleased  to  say  that  the  government  of 
the  United  States  is  ready  to  agree  to  any  form  of  arbitration." 

*  *  *  *     "  Her  Majesty's  government  must,  therefore,  decline  either 

to  moke  reparation  and  compensation  for  the  captures  made  by  the  Alabama,  or  to 
refer  the  question  to  any  foreign  state." 

Snob  was  our  repulse  from  England,  having  at  least  the  merit  of  firanknees,  if  noth- 
ing else.  On  the  17th  October,  1865,  our  minister  informed  Lord  Russell  that  the  Uoited 
States  had  finally  resolved  to  make  no  cftbrt  for  arbitration.  Again  the  whole- quefltien 
•  alnmbercd  until  27th  August,  1866,  when  Hr.  Seward  presented  a  list  of  individual 
claims  on  account  of  the  pirate  Alabama.  From  that  time  negotiation  baa  eontinaed 
vrith  ups  and  downs,  until  at  last  the  pending  treaty  was  signed.  Had  the  early  over- 
tures of  our  government  been  promptly  accepted,  or  had  there  been  at  any  time  a  Joist 
recognition  of  the  wrong  done,  I  doubt  not  that  this  great  question  would  have  been 
settled  ;  but  the  rejection  of  our  very  moderate  propositions  and  the  protracted  delay, 
which  affijrded  an  opportunity  to  review  the  case  in  its  different  bearings,  have 
awakened  the  people  to  the  naKCitude  of  the  interests  involved.  If  our  demaode  sre 
larger  now  thiui  at  oar  first  caU,  it  is  not  the  only  time  in  history  where  anch  »  rise 
hae  occnrred.    The  story  of  the  Sibyl  is  repeated,  and  England  is  the  Roman  King, 

Shall  these  claims  be  liquidated  and  oauceled  promptly,  or  allowed  to  eluiaber  until 
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cftlled  into  activity  by  aam«  ftitara  exigenoyt  There  are  many  among  us  'nho,  taking 
oonnsel  of  a  sense  of  national  wrong,  would  leave  them  to  rest  withont  settlantent,  so 
aa  to  famish  a  precedent  for  retaliatLou  in  kind,  should  England  find  herself  at  war. 
There  are  many  in  England  who,  taking  counsel  of  a  perrerse  political  bigotry,  hare 
spnmed  them  absolutely ;  and  there  are  others  who,  invoking  the  point  of  honor, 
assort  that  England  cannot  entertain  them  witbont  compromising  her  honor.  Thne 
there  is  peril  from  bothsidea.  It  is  not  difflonlt  to  iio^ine  one  of  onr  countrymen  saying 
with  Shakspcare's  Jew,  "The  villainy  you  teach  me  I  will  execute,  and  it  ahail  go 
hard,  bnt  I  will  bettor  the  instruction;  nor  is  it  difflcult  to  imagine  an  Englishman 
firm  in  his  conceit,  that  no  apolog}'  can  be  made  and  nothing  paid.  I  cannot  sympa- 
thize with  either  aide.  Be  the  claims  more  or  less,  they  are  honestly  presented,  with 
'  u  that  they  are  Jnst,  and  theyshouldbe  considered  candidly,  so  that  they 


shall  no  longer  lower  hke  a  cloud  ready  to  burst  npon  two  nations,  wmch,  accoidins 
to  their  inclinations,  can  do  each  other  snoh  infinite  injury  or  suwi  infinite  eood.  I 
know  it  is  sometimes  said  that  war  between  us  most  come  sooner  or  later.  1  do  not 
belieTe  it.  But  if  it  must  come,  let  it  be  later,  and  then  I  am  sure  It  will  never  come. 
HeanwhUe,  good  men  must  unite  to  make  it  impossible. 

Again  1  say  this  debate  is  not  of  my  seeking.  It  is  not  tempting,  for  it  compels 
criticism  of  a  foreign  power  with  which  I  woud  have  more  than  peace,  more  even 
than  concord.  But  it  cannot  be  avoided.  The  truth  must  be  told,  not  in  anger,  but 
in  sadneea.  England  has  done  to  the  United  States  an  injury  most  dif&colt  to  meas- 
ure. Considering  when  it  was  done  and  in  what  complicity,  it  ia  truly  nnacoonntable. 
At  a  great  epoch  of  history,  not  leaa  momentous  than  that  of  the  French  Revolution  or 
that  of  the  Reformation,  when  civilization  was  fighting  a  last  battle  with  alavery, 
England  gave  her  name,  her  infiuence,  her  material  resources  to  the  wicked  cauae,  and 
flnng  a  sword  into  the  scale  with  slavery.  Here  was  a  portentous  miatake.  Strange 
that  the  laud  of  Wilberforce,  after  spending  miUiona  for  emancipation,  after  proclaim- 
ing everywhere  the  truths  of  liberty,  aud  ascending  to  glorious  primacy  in  the  anhlime 
movement  for  the  univerBal  abolition  of  slavery,  coud  do  this  thingi  Like  every 
departure  from  the  rale  of  justice  aud  good  neighborhood,  her  conduc)^  was  pernloioua 
In  proportion  to  the  scale  of  operations,  affecting  individools,  corpora tious,  communi- 
ties, and  the  nation  itself.    And  yet  down  to  thia  day  there  is  no  acknowledgment  of 
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